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Justifying the Imperfect: Differentiated
Integration and the Problem of the
Second Best

ERIK O. ERIKSEN

Abstract. This article deals with the problem of the second best in a politically differentiated
Europe. Drawing on Kant’s category of permissive law of public right, it establishes the missing
link between ideal and nonideal theory and then an indirect legitimation theorem. This theorem
provides tools to contain damages and unlock practices and dynamics that obstruct reforms and
lead to counterproductive outcomes. The theorem, which is equipped with a time and knowl-
edge index, awaits the formation of favourable circumstances of integration. It establishes the
conditions under which differentiated integration would be nonregressive. The theorem rules
out backsliding solutions, which undermine the European integration process.

1. Introduction

In Europe, differentiated integration (DI) is a way to keep together a controversial
political system by sectioning off particular policy areas and countries from central-
ized rule.! Opt-outs and escape clauses have become a means of handling (or by-
passing) various forms of crises and various forms of opposition to integration. DI
is a pragmatic response to political challenges of a fundamental character, but the
consequences are not trivial. Some forms of DI involve regression and run counter to
the ideal of a united and democratic Europe. A return to a Europe of independent
nation-states would forfeit the normative achievements of the European integration
process and increase interstate dominance.

The point of departure in this article is that DI is not ideal at the same time as
integration is a duty—a “must.” Integration is a means to banishing dominance, that
is, to domesticating and democratizing international relations in Europe. It makes
the affected parties members of a unified legal order. According to Immanuel Kant
([1795] 1996), when people live close by and/or cannot avoid affecting one anoth-
er’s rights adversely, they have a duty to establish a rightful order. However, when
greater integration is not on the table, and disintegration should be avoided, there
may be reasons in favour of DI. How can DI be legitimated when it falls short of

1 Aversion of this paper was read at the 2021 general conference of the European Consortium for
Political Research (ECPR). I am grateful for comments by Lars Chr. Blichner, Andreas Eriksen,
Christopher Lord, and Markus Patberg. The article is part of the COMPLEX project, funded by
the Research Council of Norway’s “Europe in Transition” research initiative (EUROPA).
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what we rightly can expect? In order to clarify this predicament, I will analyse DI
with reference to the relationship between ideal and nonideal theory and the problem
of the second best. DI raises the problem of the second best as it violates one of the core
principles of the ideal state of affairs.

John Rawls (1971) saw ideal theory as a necessary precursor to the kind of noni-
deal theory that should guide our action in the real world. While ideal theory works
out the principles that regulate a well-ordered society under favourable circumstances,
nonideal theory deals with obstacles to such a society that are owed to unfavourable
circumstances: injustice and socioeconomic limitations (Rawls 2001, 13). However, the
political will may also be lacking. Under unfavourable circumstances, nonideal the-
ory would have to prescribe solutions that are suboptimal from the point of view of
ideal theory. In that case, we may encounter the approximation problem of the second
best, that is, when first-best options are unavailable, piecemeal efforts to approximate
the available elements of the ideal can actually generate new injustices and wrongs.
Nonideal theory risks being regressive, bringing about states of affairs that are inferior
to what is normatively defendable; in fact, it can generate outcomes that are worse than
the status quo.?

As the problem of the second best reveals, there is a missing link between ideal and
nonideal theory. Measures needed to make sure that departures from the ideal do
not generate counterproductive outcomes should, however, not be left to intuition.
Kant’s category of a permissive law of public right, which permits the postponement
of reform until conditions are favourable, can be seen to intermediate between ideal
and nonideal theory. By specifying this category into an indirect legitimation theorem,
this article establishes the conditions under which DI would be nonregressive. The
nonregression proviso states that no arrangements are permitted that foreseeably re-
duce the protection of basic rights, including the right to correct prior decisions, and
undermine the ideal of integration.

DI describes differences not only in sectoral and territorial dimensions of integra-
tion, but also in temporal dimensions, as is alluded to by concepts like “a Europe of
different speeds,” “Core Europe,” and the “Europe of Concentric Circles.” The latter
dimension is of particular interest, as the different forms of association have to date
been seen as interim arrangements in the advent of EU membership based on equal
rights and statuses, which equality, if only for the sake of the argument, we take to
constitute the ideal state of affairs. If these arrangements are actually stepping stones
toward EU membership, DI would not be a threat to the European project, but rather
a necessary means to its realisation under unfavourable conditions, viz., when the
requisite basis for integration is lacking.

The article begins by clarifying the core normative problem of DI. It then outlines
the indirect legitimation theorem relating to the distinction between ideal and noni-
deal theory. Thereafter, it establishes conditions of legitimacy and discusses justify-
ing reasons for DI. Lastly, it addresses the European bonum commune to be preserved,
and whether it is plausible to expect that ideal normative principles will remain un-
satisfied when it comes to European integration.

2 See Alter and Lafont 2019; Berg 2019; Brennan and Pettit 2005; Coram 1996; Lipsey and
Lancaster 1956; Simmons 2010; Swift 2008; Wiens 2016.
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2. Preemption of Choice and Self-Inflicted Harms

The EU consists of multiple overlapping groupings: Not all countries are members
of the euro or the Schengen areas. Currently the eurozone consists of only nine-
teen out of twenty-eight EU member states. In the Schengen Area of passport-free
travel, not all EU member states are included but some nonmembers are. There
are also transitional arrangements, which limit the newcomers” access to the rights
and benefits of membership. The EU is differentiated internally as well as exter-
nally, which raises different kinds of normative concerns. While some DI forms
do not affect the partner’s status and standing, others do. In the latter case, we
have to do with arbitrary rule or dominance, which designates forms of illegitimate
rule, as well as of disenfranchisement, exclusion, and discrimination. The core of
dominance is dependence on others’” unauthorized discretion (see Eriksen 2020;
Pettit 2010).

Exclusion from lawmaking processes—decision-making exclusion—is the gen-
eral problem with the enhanced cooperation clause, which confers the right to vote
only on members of the Council representing the member states participating in
it (Art. 20 TEU). There are two types of sources of arbitrary rule: In the internal di-
mension of integration, DI, mostly due to quandaries in the eurozone, creates large
power and voting-rights asymmetries between member states. The eurozone-
specific regime of economic governance introduces an incongruence between the
Single Market and the single currency as well as between debtors and creditors in
the eurozone. As a consequence, the power of citizens’ representatives is highly
uneven depending on which constituencies they represent. The ability to control
the political agenda is not level. Consequential decisions are largely made by the
most powerful members.

Exacerbating this incongruence are the financial-assistance programmes estab-
lished in the wake of the financial crises, especially the Fiscal Compact, which
were established in 2012 outside the Lisbon Treaty and the Stability and Growth
Pact—outside the ordinary legislative procedure. The debtors” freedom of choice
is limited because their unbalanced budgets compel them to accept conditions
imposed by the financial-assistance programmes. Loans and credit are conditional
on reforms that are not initiated by citizens’ representatives or justified to the af-
fected citizens. Quite the contrary, governments are required to write a doctrine
of fiscal responsibility into binding legislation. Some choices, opportunities, and
alternatives have been removed from the political agenda. There is a preemption
of choice (see Eriksen 2018).

The EU’s internal differentiation is reflected in its external relations with its non-
members, ranging from the European Neighbourhood Policy and Turkey’s Customs
Union to the UK’s and Switzerland’s bilateral approaches and the multilateral
European Economic Area Agreement (EEA) for Norway, Iceland, and Lichtenstein.
With regard to the first group mentioned, there are formally no dominance relations,
as the states are not members of the Single Market (or of the Customs Union) and so
are not subject to EU law.

In contrast, due to the EEA Agreement, the associated nonmembers are granted ac-
cess to the Single Market as long as they implement the relevant legal acts of the EU.
They are exempted from membership in core institutions, but not exempted from the
effects of these institutions’ decisions. As regulations and directives are to be uniform
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and have the same effect across all EU member states as well as on EEA members,
they are bound by them. The doctrine of homogeneity applies and trumps sovereignty.
Only member-state law counts as EU law. The homogeneity requirement can be
found in the preamble to the EEA Agreement, but is also an “unwritten rule” gov-
erning the Schengen and other agreements with the EU. The associated nonmembers
are excluded from decision-making fora; they have become decision-takers (on the
receiving end of decision-making) (see Eriksen 2015).

The EEA countries inflict wrongs on themselves because they prioritise access
to the European common goods whilst not being EU members with participatory
rights. They manage their relations with the EU through a contractual framework
under international law, a framework premised on the power of interest and the for-
mal equality between the contracting states. The EEA members are small countries
unable to back their claims against the Community with credible threats—external
sanctions or reciprocity—whereas the EU could unilaterally destroy the whole ar-
rangement with negligible costs. The associated nonmembers are free to annul their
arrangements with the EU, but have chosen not to face the costs of such an act. Exit
options have so far been perceived as unrealistic.

Switzerland concluded the first bilateral trade agreement with the EU in 1999
and was granted unhindered access to the internal market. In the unique Swiss form
of sectorial bilateralism, there is no set of supranational arrangements to ensure co-
herence. However, despite important formal differences, the Swiss form of sectoral
bilateralism has generated obligations that are similar to those of the EEA agreement
(Lavenex and Schwok 2015). As long as the homogeneity principle applies, adaption
takes place on the EU’s terms: Hence the term autonome Nachvollzug.

The post-Brexit UK may face a similar fate. It may find itself bound by EU reg-
ulations, even though it is no longer a EU member (EU-UK Trade and Cooperation
Agreement 2021). This is so because the trade relationship involves a commitment
to upholding the EU’s Single Market standards. According to the terms stated in the
EU-UK Trade and Cooperation Agreement, actions by the UK to cut regulatory stan-
dards risk being met with immediate retaliation in the form of new tariffs. This runs
counter to the very motivation for departing from EU rules. Hence, after Brexit, the
value of recuperated sovereignty may not count for much.

Under conditions of economic integration and complex and asymmetric interde-
pendence political differentiation may undermine democracy and state autonomy.
DI affects the core principle of the ideal state of affairs, that is, of being able to influ-
ence the laws that you are obliged to abide by. Types of differentiation threaten the in-
tegrity and viability of the EU by cherry-picking public goods; they affect identities,
political statuses, and the conditions for self-rule. In a differentiated EU, states and
citizens experience unequal statuses. DI subjects some of them to rules and pow-
ers they cannot influence on equal terms. In that case, DI undermines democratic
autonomy and increases heteronomy in the form of arbitrary rule, viz., dominance.
Together with the rule-of-law principle and basic equal-rights protection, participa-
tory rights constitute a core component of an ideal European order.

3. Second-Best Problems

Rawls coined the term ideal theory in his work on justice to identify principles for
guiding the basic institution of a society in which certain idealized conditions were
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satisfied (Rawls 1971, 246). The parties are generally supposed to know that the order
in question—a well-ordered society—exists in the circumstances of justice. Under
reasonable favourable circumstances, it is expected that people comply with the prin-
ciples of justice. Under such conditions, a constitutional regime is possible “provided
the political will exists” (Rawls 2001, 13, 101). Political-will formation is, however,
contingent on material, psychological, cultural, and social factors; hence even under
favourable socioeconomic conditions the requisite solidarisic basis for collective ac-
tion may not exist.

Nonideal theory deals with the problem of unfavourable circumstances posing
an obstacle to a well-ordered society. It deals with injustice and the principles for
transitioning to the ideal. Nonideal prescriptions are in need of ideal theory because
itis very unlikely that justice will be served equally well by all incremental and short-
term reforms. Ideal theory based on a conception of a just society is needed to iden-
tify the objective at which nonideal theory ought to aim and thereby gives nonideal
theory its ultimate target. As Rawls (1999, 90) puts it, “until the ideal is identified
[...] nonideal theory lacks an objective, an aim, by reference to which its queries can
be answered.” In its target role, then, ideal theory helps nonideal theory answer the
question: What shall we do here and now given the ideal endpoint we want to reach?
And how to ensure that nonideal arrangements—short-term reforms—do not yield
counterproductive outcomes?

The general theory of the second best holds that political ideals provide inappropriate
targets for real-world reform. It was developed by economists to deal with problems
in the welfare economy. The theory is premised on Pareto optimality, which requires
the simultaneous fulfilment of several conditions (Lipsey and Lancaster 1956, 12).
The theorem warns that disjointed efforts to meet features of the ideal may lead us
astray and even generate worse outcomes. Even when long-term goals are upheld,
we cannot assume that bringing about some of the elements of the ideal theory will
get us closer to achieving final goals. Transformed into the sphere of politics, where
several ideals are in play, the challenge of the second best consists not merely in the
weighing of ideals and establishing trade-offs between them. In the real world, such
weighing is required for any of them to be realized. Rather, the point is that in a
second-best world, there are interdependencies among ideals, and realizing one and
not others may lead to counterproductive outcomes:

When our ideals cannot all be realized simultaneously, the general theory of the second best
comes into play. It warns us against assuming naively that it is better to implement more of our
ideals rather than fewer (or indeed to implement each of them to a greater rather than lesser
degree). (Goodin 1995, 54)

When we move into the political sphere for action, however, we need to switch
from the analytical framework of economics to the normative one of political theory.
In this latter framework, the problem is not about assumed constitutive conditions
that may or may not be fulfilled, but about derived conditions related to satisfied
or nonsatisfied principles (Wiens 2016, 141). This change entails a shift in focus
from what happens when idealised conditions do not apply, which is more often
than not the case, to what happens “when one of the principles that characterize
an ideal state of affairs fails to be satisfied” (ibid., 133).3 The second-best theorem
warns against approximation; when the ideal remains utopian, individual steps
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toward improvement may turn out to be regressive. Even though the condition
that normative principles will remain to be unsatisfied is controversial, and even
more so in our case (a point I will come back to), the theorem reveals problems that
need to be solved, damages that need to be contained. The second-best theorem
reveals that there is a missing link in the relationship between ideal and nonideal
theory.

The theorem of the second best lacks a transitional component (see Simmons 2010,
25) and ideal theory is incomplete (Berg 2019). It is incomplete not because there is
disagreement over ideals, over conceptions of justice (Sen 2009), but because there
is a lack of categories for handling or containing the approximation problem. “The
measure of departures from the ideal is left importantly to intuition” (Rawls 1971,
246). Nonideal theory will require political and social scientific knowledge about
what is morally permissible, politically feasible, and effective. It will also need
specialized knowledge of the structure and workings of particular societies
(Simmons 2010, 19). The question is whether Kant’s category of a permissive law of
public right equipped with a time and knowledge index can fill the gap between
ideal and nonideal theory.

4. The Indirect Legitimation Theorem

The category of permissive law of public right opens the door for societies to move out
of injustice and into an ideal prescribed by justice—a rightful political order—by con-
sidering empirical constraints. By introducing this category of law, Kant made pos-
sible the integration between morality and political knowledge. Public right concerns
the juridical relationship between a state and its own members (or between states)
and involves “a permissive law (lex permissiva) of practical reason” (Kant [1797] 1996,
406; AK 6:246). This principle authorises the temporary delay of a necessary reor-
ganisation of an unjust order when the “implementation of immediate reform would
counteract the ruler’s duty to reform the legal order as a whole” (Weinrib 2013, 108).
True politics draws on empirical knowledge and prudent judgement of the circum-
stances under which the existing legal system can be brought into conformity with
its own standard of adequacy.

Since the severing of a bond of civil or cosmopolitan union even before a better constitution is
ready to take its place is contrary to all political prudence, which agrees with morals in this, it
would indeed be absurd to require that those defects be altered at once and violently; but it can
be required of the one in power that he at least take to heart the maxim that such an alteration
is necessary, in order to keep constantly approaching the end (of the best constitution in accor-
dance with laws of right). (Kant [1795] 1996, 340; AK 8:372)

Permissive rights exempt action from necessity and permit the postponement of re-
form until circumstances are favourable. It does so without losing sight of the end.
The permissive principle justifies delays but not the status quo. When applied to DI,
it amounts to an indirect legitimation theorem specifying the conditions under which
nonideal solutions would be nonregressive. In order to establish the conditions under
3 Under the theorem, then, “if one of the principles that characterize a fully just state of
affairs remains unsatisfied, then the best state of affairs under the circumstances does not

necessarily satisfy as many of the remaining principles as possible” (Wiens 2016, 133).
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which DI would not be regressive, the permissive principle needs to be equipped
with a time and knowledge index: DI would enjoy the presumption of being acceptable
for affected parties at a particular moment in time and corresponding to the actual
level of knowledge.* This index makes it clear that under certain conditions, DI, de-
spite its normative deficiencies, would satisfy the presumption of being legitimate: It
would be seen to represent a common interest.

This theorem’s time index is directed at handling the problem of forming the
opinions and political wills necessary for integration. It awaits the requisite sol-
idarisic basis for integration to come about. This has to do with establishing we-
feeling and trust and with learning about long-term interests—in short, the civic
bonds and enlarged mentalities necessary to sustain democratic processes of in-
tegration. DI would only be legitimate for the period of time needed to learn and
change opinion.

The knowledge index deals with the actual level of information about what is at
stake in the integration process. This index links the legitimacy of DI to the current
level of knowledge, viz., the established facts about the state of affairs and beliefs
about probabilities. The legitimacy of DI depends on knowledge about opinions and
popular sentiments, about power constellations, about positive and negative exter-
nalities, about avenues for problem-solving and conflict resolution, etc.

The nonregression proviso forbids arrangements that foreseeably reduce the pro-
tection of basic rights, including the right to revise prior decisions. When subjected to
such constraints, DI would be nonregressive and seen to embody a common interest.
The indirect legitimation theorem requires that it be possible to present parochial,
selfish reasons for DI as public reasons—as putatively valid for everyone affected.

5. Transitional Differentiation

The permissive principle, which justifies delays but not the status quo, makes clear
that only under certain conditions would differentiation be legitimate. Ultimately,
the presumption of legitimate DI is warranted only if the consequences and side
effects of its observance under unchanging conditions can be accepted for good rea-
sons by the affected parties. When specified as a legitimation theorem, conditions for
legitimate, temporary variants of DI can be arrived at, i.e., as long as opt-outs do not

e obstruct the duty to abolish arbitrary rule;

¢ undermine the ability to form common policies;

e foreclose future membership and/or Treaty change; or
¢ undermine the reasons for seeking membership.

The benefits of differentiated integration should not outweigh the benefits of integra-
tion or undermine the creation of European public goods. Nonmembers” ability to
freeride and cherry-pick “club goods” should thus be limited. Consequently, escape
clauses should not “limit the degree to which states integrate by offering them an
opt-out that would not otherwise exist” (Jensen and Slapin 2012, 782).

Moreover, DI would have to

4 On legitimacy and a time and knowledge index, see Giinther 1993, 36.
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* also be open and transparent on the downsides of not being a full member;
* involve ongoing debate about EU membership or Treaty change; and
¢ include institutionalised possibilities for review and revision of positions.

Under the conditions specified, DI is a second-best solution to integration, that is,
to the ideal of a well-ordered Europe, a united and democratic political community.
Under such conditions, DI would be a temporary phenomenon and be seen as part
of a long-term plan for abolishing the present forms of illicit divergence. In due time,
the presumption is that people will learn and appreciate the effects of European inte-
gration, and will abolish the self-imposed abandonment of being involved in politi-
cally shaping their future.

The indirect legitimation theorem derived from the lex permissiva principle
constrains DI in the sectorial, territorial, and temporal dimensions of integration. It
would not allow or encourage arrangements in the sectorial dimension, which
undermine established public goods and the ability to initiate common policies.
In the territorial dimension, it would ban arrangements that undermine estab-
lished patterns of solidarity and promote identitarian projects in opposition to
European integration. In the temporal dimension, which is progressive, pointing
to the Euro-republic, the theorem would ban arrangements lacking a time limit. By
banishing backsliding solutions and by specifying time limits, the theorem prevents
arrangements that undermine the pursuit of the ideal of a united and democratic
European political order.

One may question whether present arrangements comply with these nonregres-
sive requirements and whether they are realistically achievable in light of the lack of
readiness to partake in the European integration process. After all, Euroscepticism
prevails. On the other hand, DI is not meant to be permanent. This is the case with
both the EEA Agreement and Eurozone differentiation. Still, the condition of institu-
tionalised possibilities for review and revision of positions is hardly complied with.
With reference to associated nonmembers, the EEA Agreement was initially estab-
lished as a temporary arrangement in the advent of membership. Norway’s last ref-
erendum on EU membership was in 1994, and a new one is not on the table. A public
debate on the negative and positive effects of the EEA Agreement, though, exists;
and paradoxically, according to opinion polls, a clear majority of citizens supports
this agreement, while only a minority is in favour of EU membership.

The Eurozone arrangements were also said to be temporary. The Fiscal Compact
stated that

within five years at most following the entry into force of this Treaty, on the basis of an assess-
ment of the experience with its implementation, the necessary steps shall be taken [...] with
the aim of incorporating the substance of this Treaty into the legal framework of the European
Union. (European Council 2012, Art. 16)

However, the promised Eurozone Treaty change is blowing in the wind. The non-
regressive conditions are still not unrealistic, as there is a vibrant public and polit-
ical debate over reform. In 2017, the European Commission put forward a number
of ideas for reforming the EMU. These included a European Monetary Fund to re-
place the intergovernmental European Stability Mechanism (ESM), a specific euro-
area budget; unified Eurozone external representation; a full-time permeant chair
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Justifying the Imperfect 131

for the Eurogroup; and integration of the Fiscal Compact into EU law (EC 2017).
It was met with resistance from the northern member states (Middelaar 2019, 38).
There is the danger that temporary arrangements, which are means for handling
various forms of crises and various forms of opposition to integration at partic-
ular moments in time, become permanent. Yet the European Council’s July 2020
decision to adopt common European bonds for a recovery fund may be a move to
bring about change.’

6. Requisite Solidarity

The indirect legitimation theorem, derived from the permissive law of public right,
allows for the moral possibility of an intermediate order—of nonideal, proxy ar-
rangements. This view sits well with Kant’s general understanding of being in a
transitional stage—between international and cosmopolitan law. In his view, a van-
guard of peaceful republics could take the lead: “For if good fortune should ordain
that a powerful and enlightened people can form itself into a republic [...], this would
provide a focal point of federative union for other states,” which “would gradu-
ally extend further and further” (Kant [1795] 1996, 327; AK 8:356; italics added). For
today’s vanguards, spearheaded by France and Germany, and as underscored in
the 2017 European Commission White Paper on the Future of Europe,® DI is seen
as an important strategic option for the reform and future development of the EU
(Schimmelfennig 2019, 176). Normative reasons also count in favour of DI, that is,
when it allows and awaits the formation of political opinion and will: the develop-
ment of trust and agreement, of civic virtues and enlarged mentalities. In the case
of profound conflict, the vanguardists would be advised to slow down integration
rather than catch up, this in order to avoid excessive widening of differences between
those who are fully members of the community and those who are not. However,
normative concerns cut deeper, and strategic actors operate in an environment they
do not control.

Europeans are not only in possession of a moral right to justification for decisions
affecting their freedom, they also have bankable legal rights due to their European
citizenship. A citizenry that can hold decision-makers to account, and toward whom
legitimacy claims can be directed, is in place. Hence, it is not only the current strate-
gies and preferences of states that should be taken into account when analysing the
viability of DI. In democracies, those who compel (i.e., states) can themselves be com-
pelled (by the people). Governments’ strategies may be subjected to a critical test in
democracies. This is yet another reason for the focus on the formation of the requisite
solidaristic basis for integration. In democracies, integration prototypically is premised
on voters’ volitions and mentalities. Democracy may strike back.

5 The Franco-German alliance proposed a COVID-19 recovery fund built on long-term
EU borrowing that leaves the austerity politics of the Eurozone behind. The decision of
the European Council to adopt common European bonds is remarkable in the history of
European integration. Five hundred billion euros in grants aimed at helping the most needy
member states in the form of nonrepayable grants can bring about the most important inte-
grationist step since Maastricht.

6 The paper on the Future of Europe presented five possible scenarios, one of which was la-
belled “those who want more do more” and outlined a multispeed model of differentiation for
the EU (EC 2017, 20-1).
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Lack of control is also due to the fact that solidarity can neither be bought nor
administratively brought about. Solidarity springs from commitments to care for af-
fected parties, from common interests that can be articulated, from the virtues of
cooperation and relief that can be mobilised in civil society. Solidarity is a question
of the will and the onus of compatriots to care for each other’s misfortune, a will
which depends on a common vision—on a conception of the common good, a shared
form of life. Solidarity therefore does not raise a categorical claim of necessity but an
imperfect duty of beneficence. According to Kant, it stems from the claims for help
that those who are deprived make against those who are well off, without which help
they will succumb (Kant [1795] 1996, 328-9; AK 8:357-8). The commitment-entailing
power of the duty of beneficence stems from virtues and ethical duties—from cit-
izens” moral conscience and compassion. The sources of obligation relate to com-
munal and associative bonds, and these duties are not imperative, as they contain a
permission to limit one rule of obligation by another (see Faggion 2020).

Nonetheless, solidarity, in its modern, French tradition, is progressive and
forward-looking (see Brunkhorst 2005). It does not merely invite us to fulfil our dues
and help our fellows in dire need, but to participate in the struggle for a better fu-
ture for all. Whether or not we have benefited or are in debt, we are obligated, as
compatriots, to abolish dominance and repair unjust structures (Kolers 2014, 428).
In Europe, the integration process has generated political obligations in the form of
forward-directed duties, referring to the kind of solidarity that is required by an in-
tended community—a project under construction (Eriksen 2019, 211-2). Solidarity is
the building block of any democratic society: It expresses a norm of equal member-
ship and of reciprocity (see Habermas 2015, 22). But it is a building block that may
be on the construction site for some time. It takes time to change hearts and minds,
to develop enlarged mentalities. The (not insignificant) achievements the European
integration process has so far made reflect efforts to come to grips with a disastrous
past as well as with present challenges. They have brought about public goods that
give actors reasons to accept imperfect solutions.

7. European Public Goods

The states are interwoven and so are, increasingly, European societies. They cannot
avoid affecting each other, adversely or benignly. The freedom and welfare of the
citizens are affected by the European integration process. European states constitute
opportunity structures and task environments for each other. The level of interde-
pendence and interconnectedness, the externalities and general affectedness of citi-
zens, the many cross-border problems that need to be addressed, the many conflicts
that need to be resolved, among other things, speak to the need for integration. To
paraphrase Kant, actors whose conduct regularly affects others’ rights, and who re-
fuse to abolish an unjust order—the unregulated “state of nature”—and bring about
a rightful political-legal order are collectively breaking their natural duty of justice.
When people live close by and/or cannot avoid affecting one another’s rights, they
have a duty to establish a fair scheme of cooperation: a rightful order. Thus, any
group of individuals whose acts regularly affect one another’s rights and who do
not currently have a set of legal and political institutions are obliged to create such
institutions (see Stilz 2009, 199; see also Waldron 2002).
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Ulrich Beck (2013) maintained that if the EU did not exist, it would have to be es-
tablished. The EU has contributed to a series of public goods, such as peace, stability,
security, freedom of movement, nondiscrimination, and an internal market. These
achievements include the removal of European states’ self-help means of reciprocity
and countermeasures. The EU has domesticated international relations in Europe
with peaceful means. The states may not take the law into their own hands. Unlike
international organisations, the EU has a constitutional identity and a legal person-
ality. The European treaties are vital for protecting rights and have the function of a
constitution: they establish both a unitary European citizenry distinct from national
ones and a set of autonomous European bodies. The conditions for valid law are in
place, consisting of a separation of legislative, executive, and adjudicative powers.
Representative bodies make European wide decisions. The EU has established rights
and provisions that amount to nonexcludable public goods.” These nontradable rights
and provisions make up a European basic structure. Such a structure, and a political
system premised on the separation of powers, constitutes a public coercive framework
for claims-making, justification, and decision-making.

A return to a Europe of independent nation-states would eliminate these nor-
mative achievements. Under present conditions of cascading interdependence, the
proliferation of problems, and interstate conflict, EU disintegration would increase
transaction costs, negative externalities, and moral hazard. Disintegration would
also have democratic costs. No public coercive framework would be in place capable
of tracking the interests, views, or wills of the citizens, or of ensuring equal political
rights for affected parties Europe-wide. Nor would there be European public goods
to reap the benefits of integration. The achievements of the integration process con-
stitute the justificatory context for DL

8. Justifying Differentiated Integration

The indirect legitimation theorem equipped with a knowledge index makes the accept-
ability of DI conditional on the parties” experience and pertinent knowledge of proba-
bilities and states of affairs. When it is well known that interdependence is intense and
asymmetric and value conflicts thrive, when capacity is low and interests diverse, DI
may be the solution. DI would enable cooperation in specific fields, lower transactions
costs, and make it possible for more to reap the benefits of European public goods. At
the same time, it would reduce the need to use the veto power and bargaining muscle
to protect national interests. It would reduce the danger of intense and permanent mi-
norities (Christiano 2010). Consequently, DI may be seen to express a common interest.
Some mutually acceptable reasons for DI with a time limit can be identified, as when

® deep national disagreement prevails, with simmering popular sentiments cen-
tred around identity and “sovereignty” and longing for a specific way of life;

¢ DI would reduce the danger of intense and permanent minorities;

e DI would make possible choices that actors would otherwise be unable to
make;

¢ Dl is a means for managing diversity between the parties without recourse to
force;

7 For terminology, see Kolliker 2006.
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e DI does not allow freeriding on nonexcludable public goods;

e DI prevents race-to-the-bottom deregulation, harmful tax competition, and
competitive currency devaluations;

e DI helps produce positive externalities; or

e DI facilitates efforts to address collective action problems such as establishing
binding measures to combat climate change.

Even though DI subjects parties to a constitutional order they cannot amend, they
may find that preferable to nonassociation. This is so for several reasons. For one
thing, the essentials of the EU’s constitutional order are not alien—this order corre-
sponds to national constitutions—and the parties are in principle free to withdraw
from DI arrangements. For another, DI gives the parties access to a legally regulated
international order, to a rights-based order encompassing most Europeans (see
Blichner 2008). And, furthermore, DI gives the parties rights and duties on a par with
ordinary EU members, such as the right to freedom of movement for goods, capital,
services, and people; the right to seek employment, study, and stay in other member
states; and the right to nondiscrimination on the basis of origin. Associated nonmem-
bers are profiting greatly from a rights-based political order—an order which grants
rights to laggards as well, ensures stability and predictability, and solves disputes
through institutionalised procedures. Moreover, DI lends support to the principle
of a legally domesticated international order. Apart from the many economic and
political reasons that count in favour of DI, organised relationships with a volun-
tary union of European peoples, where entrenched rules have replaced the power
of might, would ceteris paribus be preferable to being dependent on undomesticated
international relations.

There are, then, reasons for associated nonmembers and others excluded from the
EU core to prefer this type of membership to nonmembership for a period of time.
Because these reasons overall refer to common interests, they can be presented as
public, not private, self-serving, reasons, and hence would presumably be accept-
able to all parties: to those outside the core, to associated nonmembers, and to EU
members.

When the integration project is not be undermined, there is a normative basis for
an argument for the internal differentiation between a political Euro-Union work-
ing ever closer together—a Core Europe—and a periphery of hesitant member states
that can join the core at any time. DI makes it possible to safeguard against a loss
of European public goods, which a return to a Europe of independent nation-states
would eradicate.

9. A Realistic Utopia

The EU’s differentiated political order is imperfect. It reflects the fact that inte-
gration takes place under unfavourable circumstances: citizens are not prepared
to accept EU membership; states are not eligible for EU membership; necessary
decisions cannot be made through the ordinary legislative procedure. When the
democratic principle, which is one of the core characteristics of the ideal state of
affairs, remains unsatisfied, DI may be unable to satisfy many of the other princi-
ples of the ideal state of affairs and may lock in technocratic practises and create
new injustices.

© 2022 The Author. Ratio Juris published by University of Bologna and John Wiley & Sons Ltd. Ratio Juris, Vol. 35, No. 2

85US017 SUOWIWIOD BAIFeR1D 3|qedt|dde au Aq pausenob a1e SpILE YO ‘88N JO S3INI 104 ARG 1T BUIIUO /B]1A UO (SUORIPUCD-PUe-SULIBI LI /B | IM ARR1G 1BUIIUO//SENL) SUORIPUOD PUe SWB L 3L) 385 *[£202/T0/LT] U0 ARIgIT8UIUO A8]IM ‘OFO JO AISRAIIN AQ YSEZT NIRYTTTT 0T/I0p/ALI0Y A 1M AR1q 1 BUIIUO//SHNY DI} PAPROIUMOQ ‘2 ‘Z20T ‘LEEBLIYT



Justifying the Imperfect 135

From a normative perspective, DI would need to be contained and disintegra-
tion discarded: “Once democratic rights and institutions have been established and
individuals have been awarded a supranational citizen status, there is no legitimate
way back to the status quo ante” (Patberg 2020, 594). From this perspective, differ-
entiated integration would only be conditionally legitimate. This type of differenti-
ation, which entails infringements of democratic rights, is intrinsically linked to the
possibility of and the need for renewed integration (ibid.). In order to prevent DI from
undermining the ideal, by veering away from the first-best strategy, it must comply
with principles, which rule out certain policies, ensure revision, and put time con-
straints in place.

In order to establish tools to contain the damage and unlock practises and dynam-
ics that obstruct reforms and lead to outcomes that are worse than not being part of
DI arrangements, I have suggested an indirect legitimation theorem equipped with a
time and knowledge index. It is a category that intermediates between ideal and non-
ideal theory. However, the condition that there be reason to expect that ideal norma-
tive principles will remain unsatisfied is rather unsubstantiated when it comes to the
ideals of the European integration process. The ideals of a fair state of affairs—of a
united and democratic Europe—has been on the agenda for a very long time. They do
not constitute an unobtainable wish list incapable of guiding action. Today, the ideals
appear not only in the EU’s political visions and founding texts, but also in legal
documents—that is, in the Treaties, which have the function of a constitution—as
well as in bankable legal norms and in the Union’s institutional architecture. The
ideals are not pie-in-the-sky, utopian prescriptions; neither are they transcendental
idealisations or hypothetical thought experiments. Rather, they are abstractions from
existing practice, and thus have a grip on minds. They constitute “a realistic utopia,”
which a majority of Europeans, according to opinion polls, already subscribe to.?

10. Conclusion

The development of a differentiated political order is a response to the difficulties in
resolving problems within the EU’s common framework and its ordinary legislative
procedure. From the point of view of legitimacy, DI is tricky. On the one hand, DI is
associated with illicit governance. Citizens are subjected to laws the making of which
they cannot influence on an equal basis. Some of those subjected to the decisions of
the euro-polity are excluded from the decision-making bodies. As a consequence of
D], the political autonomy of some members is put into jeopardy, hence there is a case
for dominance. On the other hand, DI allows for cooperation even when there is disa-
greement and when mutual dependence is unequal. DI is imperfect; still, it enables
cooperation in specific fields, lowers transaction costs, and enables collective action.
From the point of view of efficiency, DI is highly commended. Moreover, as it fosters
cooperation, and possibly also learning about the merits of it and of the public goods
created by European integration, DI has normative value.

The EU itself is an experiment in the domestication of international relations—in
establishing a system of “undominating and undominated” states in Europe.
When the ideal of a united democratic Europe is implemented under unfavourable

8 See also Morgan 2008, dealing with the EU as a “realistic utopia” and contesting Rawls’s ac-
count European integration as an unrealistic utopia.
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circumstances, we are faced with the problem of the second best violating one of the
principles of the ideal state of affairs. Differentiation is thus not an innocent instru-
ment for handling conflicts in interconnected contexts. It may undermine the funda-
mental conditions of democratic self-rule. If we are to establish the necessary tools for
handling this problem, we need an intermediary category between ideal and nonideal
theory. Specifying the permissive law of public right into a legitimation theorem with
a time and knowledge index makes it possible to establish the conditions under which
DI may enjoy the presumption of being mutually acceptable for affected parties. This
index ties the legitimacy of DI to the level of available knowledge and to a particular
point in time. The legitimation theorem is an antidote to the utopian prescriptionism
commonly associated with ideal theory, as well as to the dangers associated with non-
ideal theory.

ARENA Centre for European Studies
University of Oslo

PO box 1143 Blindern

0318

Oslo

Norway

Email: e.o.eriksen@arena.uio.no

References

Alter, K. J., and C. Lafont. 2019. Global Governance and the Problem of the Second
Best: The Example of Reforming the World Trade Organization. iCourts working
paper 185. Copenhagen: iCourts — The Danish National Research Foundation’s
Centre of Excellence for International Courts. Available at SSRN: https://doi.
org/10.2139/ssrn.3524325.

Beck, U. 2013. Das Deutsche Europa: Neue Machtlandschaften im Zeichen der Krise. Berlin:
Suhrkamp.

Berg, A. 2019. Incomplete Ideal Theory. Social Theory and Practice 45(4): 501-24.
https://doi.org/10.5840/soctheorpract2019122069.

Blichner, L. C. 2008. Fem mulige grunner til & akseptere E(JS-avtalen (Five possible
reasons for accepting the EEA Agreement). Nytt Norsk Tidsskrift 25(4): 359-67.

Brennan, G., and P. Pettit. 2005. The Feasibility Issue. In Oxford Handbook of
Contemporary Philosophy. Ed. F. Jackson and M. Smith, 258-79. Oxford: Oxford
University Press. https://doi.org/10.1093 / oxfordhb /9780199234769.003.0010.

Brunkhorst, H. 2005. Solidarity from Civic Friendship to a Global Legal Community. Trans.
J. Flynn. Cambridge: MIT Press.

Christiano, T. 2010. Democratic Legitimacy and International Institutions. In The
Philosophy of International Law. Ed. S. Besson and J. Tasioulas, 119-37. Oxford:
Oxford University Press.

Coram, B. T. 1996. Second Best Theories and the Implications for Institutional
Design. In The Theory of Institutional Design. Ed. R. E. Goodin, 90-102. Cambridge:
Cambridge University Press.

© 2022 The Author. Ratio Juris published by University of Bologna and John Wiley & Sons Ltd. Ratio Juris, Vol. 35, No. 2

85US017 SUOWIWIOD BAIFeR1D 3|qedt|dde au Aq pausenob a1e SpILE YO ‘88N JO S3INI 104 ARG 1T BUIIUO /B]1A UO (SUORIPUCD-PUe-SULIBI LI /B | IM ARR1G 1BUIIUO//SENL) SUORIPUOD PUe SWB L 3L) 385 *[£202/T0/LT] U0 ARIgIT8UIUO A8]IM ‘OFO JO AISRAIIN AQ YSEZT NIRYTTTT 0T/I0p/ALI0Y A 1M AR1q 1 BUIIUO//SHNY DI} PAPROIUMOQ ‘2 ‘Z20T ‘LEEBLIYT


https://doi.org/10.2139/ssrn.3524325
https://doi.org/10.2139/ssrn.3524325
https://doi.org/10.5840/soctheorpract2019122069
https://doi.org/10.1093/oxfordhb/9780199234769.003.0010

Justifying the Imperfect 137

Eriksen, E. O. 2015. Despoiling Norwegian Democracy. In The European Union’s Non-
Members: Independence under Hegemony? Ed. E. O. Eriksen and J. E. Fossum, 77—
101. London: Routledge.

Eriksen, E. O. 2018. Political Differentiation and the Problem of Dominance:
Segmentation and Hegemony. European Journal of Political Research 57(4): 989-1008.
https://doi.org/10.1111/1475-6765.12263.

Eriksen E. O. 2019. Contesting Political Differentiation: European Division and the Problem
of Dominance. London: Palgrave Macmillan.

Eriksen, E. O. 2020. Banishing Dominance in Europe: The Case for Regional
Cosmopolitanism. European Journal of International Relations 26(3): 742-66. https://
doi.org/10.1177/1354066119882067.

EC (European Commission, Directorate-General for Communication). 2017. White
Paper on the Future of Europe: Reflections and Scenarios for the EU27 by 2025.
COM(2017)2025, 1 March 2017. https://data.europa.eu/doi/10.2775/32364.

European Council. 2012. Treaty on Stability, Coordination and Governance in the
Economic and Monetary Union (European Fiscal Compact). https://www.consi
lium.europa.eu/media/20399/st00tscg26_en12.pdf.

EU-UK Trade and Cooperation Agreement. 2021. Trade and Cooperation Agreement
between the European Union and the European Atomic Energy Community, of
the one part, and the United Kingdom of Great Britain and Northern Ireland,
of the other part. Official Journal L 149 of 30 April 2021, pp. 10-2539. https://
eur-lex.europa.eu/legal-content/EN/TXT/HTML /?uri=CELEX:22021 A0430
(01)&from=EN.

Faggion, A. 2020. Why a Hedgehog Cannot Have Political Obligations. Ratio Juris
33(3): 317-28. https://doi.org/10.1111 /raju.12296.

Goodin, R. E. 1995. Political Ideals and Political Practice. British Journal of Political
Science 25(1): 37-56. https: //doi.org/10.1017 /50007123400007055.

Giinther, K. 1993. The Sense of Appropriateness: Application Discourses in Morality and
Law. Albany, NY: State University of New York Press.

Habermas, J. 2015. The Lure of Technocracy. Trans. C. Cronin. Cambridge: Polity
Press.

Jensen, C. B, and J. B. Slapin. 2012. Institutional Hokey-Pokey: The Politics of
Multispeed Integration in the European Union. Journal of European Public Policy
19(6): 779-95. https://doi.org/10.1080/13501763.2011.610694.

Kant, I. (1795) 1996. Toward Perpetual Peace. In Practical Philosophy. Ed. M. ]. Greogor,
311-51. Cambridge: Cambridge University Press.

Kant, 1. (1797) 1996. The Metaphysics of Morals. In Practical Philosophy. Ed. M. J.
Greogor, 353-603. Cambridge: Cambridge University Press.

Kolers, A.2014. The Priority of Solidarity to Justice. Journal of Applied Philosophy 31(4):
420-33. https://doi.org/10.1111 /japp.12076.

Kolliker, A. 2001. Bringing Together or Driving Apart the Union? Towards a Theory
of Differentiated Integration. West European Politics 24(4): 125-51. https://doi.
org/10.1080/01402380108425468.

Lavenex, S., and R. Schwok. 2015. The Swiss Way: The Nature of Switzerland’s
Relationship with the EU. Chap. 3 in The European Union’s Non-Members:
Independence under Hegemony? Ed. E. O. Eriksen and ]. E. Fossum. London:
Routledge. https://doi.org/10.4324/9781315751030-4.

Ratio Juris, Vol. 35, No. 2 © 2022 The Author. Ratio Juris published by University of Bologna and John Wiley & Sons Ltd.

85US017 SUOWIWIOD BAIFeR1D 3|qedt|dde au Aq pausenob a1e SpILE YO ‘88N JO S3INI 104 ARG 1T BUIIUO /B]1A UO (SUORIPUCD-PUe-SULIBI LI /B | IM ARR1G 1BUIIUO//SENL) SUORIPUOD PUe SWB L 3L) 385 *[£202/T0/LT] U0 ARIgIT8UIUO A8]IM ‘OFO JO AISRAIIN AQ YSEZT NIRYTTTT 0T/I0p/ALI0Y A 1M AR1q 1 BUIIUO//SHNY DI} PAPROIUMOQ ‘2 ‘Z20T ‘LEEBLIYT


https://doi.org/10.1111/1475-6765.12263
https://doi.org/10.1177/1354066119882067
https://doi.org/10.1177/1354066119882067
https://doi.org/10.2775/32364
https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf
https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:22021A0430(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:22021A0430(01)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:22021A0430(01)&from=EN
https://doi.org/10.1111/raju.12296
https://doi.org/10.1017/S0007123400007055
https://doi.org/10.1080/13501763.2011.610694
https://doi.org/10.1111/japp.12076
https://doi.org/10.1080/01402380108425468
https://doi.org/10.1080/01402380108425468
https://doi.org/10.4324/9781315751030-4

138 Erik O. Eriksen

Lipsey, R., and K. Lancaster. 1956. The General Theory of Second Best. The Review of
Economic Studies 24(1): 11-32. https://doi.org/10.2307 /2296233.

Morgan, G. 2008. John Rawls: Eurosceptic? European Integration as a Realistic
Utopia. SSRN. https://doi.org/10.2139/ssrn.1113223.

Patberg, M. 2020. Can Disintegration Be Democratic? The European Union between
Legitimate Change and Regression. Political Studies 68(3): 582-99. https://doi.
org/10.1177/0032321719870431.

Pettit, P. 2010. A Republican Law of Peoples. European Journal of Political Theory 9(1):
70-94. https://doi.org/10.1177 /1474885109349406.

Rawls, J. 1971. A Theory of Justice. Cambridge, MA: Belknap Press of Harvard
University Press.

Rawls, J. 1999. The Law of Peoples. Cambridge, MA: Harvard University Press.

Rawls, J. 2001. Justice as Fairness: A Restatement. Ed. E. Kelly. Cambridge, MA: Belknap
Press of Harvard University Press.

Schimmelfennig, FE.  2019. The Choice for Differentiated Europe: An
Intergovernmentalist Theoretical Framework. Comparative European Politics 17(2):
176-91. https://doi.org/10.1057 /s41295-019-00166-5.

Sen, A. 2009. The Idea of Justice. Cambridge, MA: Belknap Press of Harvard University
Press.

Simmons, A. J. 2010. Ideal and Nonideal Theory. Philosophy & Public Affairs 38(1): 5-
36. https://doi.org/10.1111/j.1088-4963.2009.01172.x.

Stilz, A.2009. Liberal Loyalty: Freedom, Obligation, and the State. Princeton, NJ: Princeton
University Press.

Swift, A. 2008. The Value of Philosophy in Nonideal Circumstances. Social Theory and
Practice 34(3): 363-87. https://doi.org/10.5840/soctheorpract200834322.

Van Middelaar, L. 2019. The Lisbon Treaty in a Decade of Crises: The EU’s New
Political Executive. In The Lisbon Treaty 10 Years On: Success or Failure? Ed. A.
Sodersten, 17-23. Stockholm: SIEPS.

Waldron, J. 2002. Redressing Historic Injustice. University of Toronto Law Journal 52(1):
136-60. https://www.jstor.org/stable/825930.

Weinrib, J. 2013. Permissive Laws and the Dynamism of Kantian Justice. Law and
Philosophy 33(1): 105-36. https://doi.org/10.1007 /s10982-013-9175-4.

Wiens, D. 2016. Assessing Ideal Theories: Lessons from the Theory of Second Best.
Politics, Philosophy & Economics 15(2): 132—49. https://doi.org/10.1177 /14705
94X15620343.

© 2022 The Author. Ratio Juris published by University of Bologna and John Wiley & Sons Ltd. Ratio Juris, Vol. 35, No. 2

85US017 SUOWIWIOD BAIFeR1D 3|qedt|dde au Aq pausenob a1e SpILE YO ‘88N JO S3INI 104 ARG 1T BUIIUO /B]1A UO (SUORIPUCD-PUe-SULIBI LI /B | IM ARR1G 1BUIIUO//SENL) SUORIPUOD PUe SWB L 3L) 385 *[£202/T0/LT] U0 ARIgIT8UIUO A8]IM ‘OFO JO AISRAIIN AQ YSEZT NIRYTTTT 0T/I0p/ALI0Y A 1M AR1q 1 BUIIUO//SHNY DI} PAPROIUMOQ ‘2 ‘Z20T ‘LEEBLIYT


https://doi.org/10.2307/2296233
https://doi.org/10.2139/ssrn.1113223
https://doi.org/10.1177/0032321719870431
https://doi.org/10.1177/0032321719870431
https://doi.org/10.1177/1474885109349406
https://doi.org/10.1057/s41295-019-00166-5
https://doi.org/10.1111/j.1088-4963.2009.01172.x
https://doi.org/10.5840/soctheorpract200834322
https://www.jstor.org/stable/825930
https://doi.org/10.1007/s10982-013-9175-4
https://doi.org/10.1177/1470594X15620343
https://doi.org/10.1177/1470594X15620343

	Justifying the Imperfect: Differentiated Integration and the Problem of the Second Best
	Abstract.
	1.Introduction
	2.Preemption of Choice and Self-­Inflicted Harms
	3.Second-­Best Problems
	4.The Indirect Legitimation Theorem
	5.Transitional Differentiation
	6.Requisite Solidarity
	7.European Public Goods
	8.Justifying Differentiated Integration
	9.A Realistic Utopia
	10.Conclusion
	References


