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1 Introduction 

On the 29th of August 2012, five men were killed in the village of Khashamir in Southeast 

Yemen. This thesis is concerned with two of those men: Salim bin Ali Jabber, an Imam, and 

his cousin, Walid bin Ali Jabber, a police officer. This was a targeted killing (TK). The killing 

was administered using a signature drone strike, and was commissioned by the United States 

(US) under the Global War on Terror.1 This was explained on the basis that the two men were 

operating as part of a terrorist organisation.2 The circumstances of these killings will hereafter 

be referred to as ‘The Event.’ Following the killings, a relative of the men, petitioned the US 

for a declaration that these killings were unlawful under international law, but was unsuccessful, 

with the Court citing that there was not a legal question to be answered. The focus of this thesis 

will be on the credibility of the US’ decision, through the lens of the international legal 

frameworks applicable to TK’s: jus ad bellum, International Humanitarian Law (IHL), and 

International Human Rights Law (IHRL). 

 

In the annals of warfare, that civilians should be spared from attack is a nigh on sacrosanct and 

ubiquitous notion.3 Against this backdrop, we are presented with an unsettling notion: as 

technological battlefield capacity improves, there may be an inverse trend regarding the means 

in which technology is utilised. Simply put, as weaponry becomes more sophisticated, 

humanitarian diligence becomes increasingly debased.4 The international socio-legal 

community expresses grave collective concern about the exponential rise of drone technology 

on the world’s contemporary battlefields, and the potential legal and moral problems arising 

 

1 Human Rights Watch (HRW), ‘Between a Drone and Al-Qaeda’ The Civilian Cost of US Targeted Killing, 

Human Rights Watch (2013), p.61-62. Available: https://www.hrw.org/report/2013/10/22/between-drone-and-al-

qaeda/civilian-cost-us-targeted-killings-yemen  

2 D. Mauri, The Political Question Doctrine vis-a-vis Drones’ ‘Outsized Power’: Antithetical Approaches in 

Recent Caselaw, QUIL Zoom-in 68, 3-22, (2020), pp.5-6. 

3 N. Melzer, International Humanitarian Law: A Comprehensive Introduction, ICRC, (August 2016), p.12. 

4 See: International Committee of the Red Cross, Weapons that May Cause Unnecessary Suffering or have 

Indiscriminate Effects, Report on the Work of Experts, Geneva (1973). 
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therefrom.5 The Event exemplifies the very local consequences of this increasing global 

practice. 

 

1.1 Terminology 

Before assessing the unsuccessful petition, certain concepts must be addressed: drone; targeted 

killing; Global War on Terror; al-Qaeda. This is essential in order to provide a greater analytical 

context of the Event and petition. 

 

1.1.1 Drones 

‘Drones, or unmanned aerial vehicles (UAVs), are aircraft controlled remotely or 

autonomously via computer without a human pilot.’6 

 

Drones have been used for decades, originally in surveillance and reconnaissance. The first use 

of a weaponised drone is not known, but practice began at some time in the early 2000s.7 

Subsequently, there has been a vast proliferation of militarised drones administering lethal force 

(drone strikes) against people, in multiple theatres of conflict globally. Such strikes are now, ‘a 

defining aspect of [the US’] military strategy and operations.’ 8 

 

Drones can either be instructed or act autonomously through artificial intelligence. The 

common property of both variations is that the aircraft is void of a physical human pilot whilst 

in motion. Even when drones are ‘instructed’, the pilot will usually be situated vast distances 

 

5 S. Krähenmann & G. Dvaladze, Humanitarian Concerns Raised by the Use of Armed Drones, Geneva Call, 

(16.06.2020). Available: https://www.genevacall.org/humanitarian-concerns-raised-by-the-use-of-armed-drones/ 

[Accessed:16.01.2021]. 

6 C. J. Coyne & A. R. Hall, The Drone Paradox: Fighting Terror with Mechanised Terror, The Independent 

Review, vol.23, no.1, ISSN 1086–1653, 51-67 (2018), p.51. 

7 K. Benson, “Kill ‘em and Sort it Out Later:” Signature Drone Strikes and International Humanitarian Law, 27 

Pac. McGeorge Global Bus. & Dev. L.J. 17, 17-51 (2014), pp.19-20. 

8 (n.6) Coyne, p.51. 
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away, aided by state-of-the-art surveillance technology.9 The drone(s) in the Event were 

operated from US territory, granting the US an unprecedented level of asymmetry in military 

operations.10 

 

1.1.2 The Global War on Terror 

Following the attacks against the World Trade Centre on September the 11th 2001 (9/11), the 

US embarked on a ‘Global War on Terror’ (GWOT). The GWOT was mandated through the 

‘Authorisation for Use of Military Force’ (AUMF), passed into US domestic law on September 

18th, 2001. The authorisation endowed the US President with powers to employ self-defensive 

force against the alleged perpetrators and conspirators of 9/11, and against those wishing to 

replicate the attack: al-Qaeda, the Taliban, and associated forces (AQT+).11 By 2013, AUMF 

had been invoked dozens of times for military action, in several countries, including Yemen.12 

The US is now the foremost drone user, directly in response to 9/11.13 

 

It is important to note that this thesis rejects the premise that ‘war’ can be declared on terror or 

terrorism. Finding a universally agreed upon definition of terrorism has been considered as, 

‘finding the holy grail’,14  meaning that it has not yet been found, and the likelihood of its 

existence is doubtful. Indeed, by the time of 9/11, there were 109 competing definitions of 

 

9 A. E. R. Peron & R. B. Dias, ‘No Boots on the Ground:’ Reflections on the US Drone Campaign Through 

Virtuous War and STS Theories, Contexto Internacional, vol. 40(1), 53-71 (2018), p.60. 

10 (n.2) Mauri, p.12. 

11 L.E. Davis et al, Clarifying the Rules for Targeted Killing: An Analytical Framework for Policies Long-Ranged 

Armed Drones, RAND Corporation (2016), p.9-11. 

12 C. Woody, Congress May Repeal the Post 9/11 Act the US Military Used to Justify the Fight Against ISIS, 

Business Insider, (29.06.2017). Available:https://www.businessinsider.com/a-bill-to-repeal-the-aumf-just-passed-

2017-6?r=US&IR=T [Accessed 20.12.2020] 

13 B. R. Farley, Targeting Anwar al-Aulaqi: A Case Study in US Drone Strikes and Targeted Killing, National 

Security Law Brief Vol. 2, No. 1, Washington College of Law, American University, 57-87 (2011), pp.60-61. 

14 G. Levitt, Is Terrorism Worth Defining?, Ohio Northern University Law Review, page 97, Volume 13, 97-115 

(1986), p.97. 
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terrorism.15 Where the vast majority of definitions do hold consensus, is that terrorism is 

considered a body of generalised acts that are already otherwise unlawful, but performed with 

specific motives, novel to terrorism, rather than unique criminal conduct itself. An example can 

be found in the United Nations Security Council (UNSC) resolution 1566.16 This thesis adopts 

the viewpoint that any act, which may or may not be classified as terrorism by one party or 

another, will be treated as simply that: an act, to be considered lawful or unlawful relative to 

objective legal frameworks. 

 

1.1.3 Al-Qaeda, the Taliban and Associated Forces 

The AUMF permits targeting of ‘associated forces’ of al-Qaeda and the Taliban. Associated 

forces is undefined. In the context of AQT+, some degree of flexibility may be warranted for 

measures to be at all practical. 

 

This is due to the structure of al-Qaeda (AQ). In English, al-Qaeda means ‘The Base’ or ‘The 

Foundation.’ Since its formation, AQ has transitioned from a vertically structured organisation 

to a horizontal network of connected groups and activists, bound by common goals. The group 

displays centralised ideology, but regional actors on behalf thereof are given broad autonomy 

in execution of tasks. This modus operandi was adopted by former leader Osama bin Laden, 

and greater emphasis has been placed on this strategy following increased US attacks on AQ.17 

The US has introduced some measures to prevent an unlimited targeting scope under the 

AUMF. An example of good practice in this regard can be seen from a US Congressional 

hearing in 2014. When asked for an objective standard of what constitutes an ‘associated force’ 

for the purpose of the AUMF, then President Barrack Obama stated that this should be 

considered the same as State ‘co-belligerency’ under IHL; not just shared ideology.18 This thesis 

 

15 H. Duffy, ‘The War on Terror’ and the Framework of International Law, 2nd Ed, Cambridge, University Press, 

(2015), p.30. 

16 UNSC Res. 1566 [concerning threats to international peace and security caused by terrorism], S/RES/1566, 

[08.10.2004]. 

17 G. D. Johnsen, The Impact of bin Laden’s Death on AQAP in Yemen, CTC sentinel, Special Issue (2011), P.9. 

18 Authorization for Use of Military Force after Iraq and Afghanistan: Hearing Before the Committee on Foreign 

Relations, United States Senate, 113th Congress, 2nd Session, (21.05.2014), p.75. 
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will address the legitimacy of this proposal at a later point. For now, it is just to exemplify an 

accountability measure: a request for objective and defined standards. 

 

1.1.3.1 Arabian Knights 

Al-Qaeda in the Arabian Peninsula (AQAP) formed in 2009, and there is debate as to whether 

it is distinct from al-Qaeda Proper. However, the issue discussed in this sub-section is not 

whether it is de facto the same group, but if there is reasonable argument that there are close 

enough ties between the two to warrant being considered associates per the AUMF. This debate 

follows three distinct lines of reasoning: 

 

i. AQAP is a group that is ideologically aligned with AQ, has parallel goals, but simply 

mimics AQ.19
  

ii. AQAP is not part of AQ, but not distinct either. Instead, they form a collaborative 

network of operations that includes information sharing and collusion.20
  

iii. AQAP and AQ are the same entity, and the separation of the groups is in nothing but 

name.21
 In essence, this third argument proposes that this loose and horizontal structure 

is a very deliberate strategy, the purpose of which is to avoid structural collapse in the 

event that a leader of AQ is killed, or the organisation be ‘decapitated’ centrally.22 

 

Ultimately, the competing theories regarding the exact relationship between AQ and AQAP is 

a vexed question amongst scholars. This thesis does not seek to answer this question. Instead, 

this is to demonstrate the US’ perspective and reasoning for its conduct. 

 

 

 

19 (n.13) Farley, p.59-60. 

20 See: (n.17) G. D. Johnsen. 

21 See: L. Farrall, How al Qaeda Works: What the Organization's Subsidiaries Say About Its Strength, Foreign 

Affairs, Vol. 90, No. 2 (2011). 

22 (n.17) Johnsen, p.9. 
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1.1.4 Targeted Killing 

A targeted killing (TK) is, 

 

‘intentional, premeditated and deliberated use of lethal force by a state … or an organised 

armed group … [against] an individual who is not in the physical custody of the [state 

administering the force].’23 

 

These three criteria have been considered as the dolus directus of a TK.24 TK’s are not a priori 

unlawful or wrongful. Instead, the legal regime that envelopes a particular TK is vitally 

important. For example, under a framework of IHL, lethal force is permitted against a legitimate 

target at any time.25 Moreover, extra-custodial is not synonymous with extrajudicial, and the 

latter cannot be inferred from the former.26 Instead, each TK must be assessed individually. A 

TK performed by a state in the territory of another state is an extra-territorial TK. 

 

1.1.4.1 Personality v. Signature 

TK’s manifest as two commonplace types of drone strike. The first is a personality strike. This 

is where the identity of a target is known, and the target is AQT+ per the AUMF.27 The second 

is a ‘signature strike’. This occurs when a person displays certain behaviours, which induces an 

algorithmic calculation by an AI to conclude that there is potential that a person may be a 

terrorist.28 In a signature strike, the target’s identity is not known before the strike is conducted, 

 

23 P. Alston, UN Human Rights Council, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary 

Executions, Addendum: Study on targeted killings (28.05.2010), A/HRC/14/24/Add.6, [1]. Available: 

https://www.refworld.org/docid/4c0767ff2.html [accessed 19 October 2020]. 

24 N. Melzer, Targeted Killing in International Law, Oxford University Press, (2008), p.4. 

25 (n.23) Alston, [58]. 

26 (n.24) Melzer, p.4. 

27 International Bar Association, The Legality of Armed Drones Under International Law – Background Paper by 

the International Bar Association’s Human Rights Institute (25.05.2017), p.31. 

28 (n.11) Davis, p.5. 
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and sometimes not afterwards. The variables included in creating a profile are, among others, 

proximity to known terrorists, cell phone usage, location and general movements.29 

 

1.1.5 JSOC & the CIA 

The US’ drone campaign is comprised of two parallel operations. One is by the US military, 

under the rubric of the Joint Special Operations Command (JSOC), and one by the Central 

Intelligence Agency (CIA).30 However, it appears that both have the same goals, targets and 

justifications. The CIA’s first such strike in Yemen targeted a high ranking AQ member, killing 

six additional people in the process.31 In Yemen, from 2002–2017, it was estimated that at least 

254 strikes had been launched. Civilian deaths were estimated between 166 and 210. In 2010, 

then legal advisor to the US Department of State justified these programs by both consent from 

the Yemeni Government, and under the international law of self-defence, contained within the 

AUMF.32 

 

The reason that the above figures are estimates, is because the drone program is shrouded in 

secrecy. The CIA element, is in particular, not open for public or judicial review. The opaque 

nature of the CIA program has been termed, ‘an insurmountable obstacle to transparency.’33 

Where information is declassified, it is inconsistent, and usually only where issues concern US 

interests. For example, the targeted killing of Anwar al-Aulaqi was declassified. However, this 

was likely due to constitutional concerns, as he was a US citizen.34 In sum, ‘secrecy remains 

commonplace, while transparency appears to remain selective.’35 To further exacerbate this 

 

29 (n.7) Benson, p.34. 

30 (n.1) HRW, p.20. 

31 Ibid 

32 (n.27) International Bar, p.7 

33 House of Commons, House of Lords Joint Committee on Human Rights, The Government’s Policy on the Use 

of Drones for Targeted Killing, Second Report of Session 2015-16, HL Paper 141, HC 574 [5.33-5.34]. 

34 (n.1) HRW, p.21. 

35 (n.27) International Bar, p.44. 
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problem, the legal bases on which the AUMF is formulated appears to be a hybrid of alternative 

legal frameworks, on a preferential and ad hoc basis. Rather than lawful, they have a ‘colour of 

law.’36 

 

1.2 A Closer Look at the Event 

In the Event, Salim and Walid bin Ali Jabber were killed in a signature drone strike, on the 

basis that they were meeting three alleged AQAP members, and seemingly, ipso facto, were 

possibly also members of AQAP.37 However, reports indicate several problematic aspects of 

this reasoning: 

 

i. There was no evidence that Salim and Walid were affiliated with, or members of AQAP. 

In fact, testimony supports the contrary. Both men had prominent positions in civil 

society, and actively and openly denounced AQAP. 

 

ii. The meeting was on the request of AQAP, which had allegedly been attempting to bring 

cessation to these denunciations with increasingly coercive steps. 

 

iii. The US had multiple opportunities prior to meeting, to strike the three members of 

AQAP, when they were separated from Salim and Walid.38 

 

Following the strike, a party of their family members, led by Faisal bin Ali Jabber (Faisal), tried 

to obtain remedial justice from Yemeni authorities, claiming that this was an unlawful killing. 

The appeals were not entertained, perhaps due to an insufficient judicial system, or an unwilling 

government.39 Resultantly, Faisal petitioned the US directly for a declaration of unlawful death. 

Faisal also simultaneously petitioned Germany. This was because Germany had facilitated the 

 

36 (n.1) HRW, p.81. 

37 Ibid, p.62. 

38 Ibid, p.61-67. 

39 (n.2) Mauri, p.6. 
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strike. In the Event, in order that the US could administer the drone strike based on ‘real-time’ 

satellite data, Germany had allowed the US to use a German military airbase, Ramstein, as an 

intermediary data relay point.40 The strike would not have been possible without Germany’s 

collaboration. In both petitions, Faisal was initially unsuccessful. However, when appearing 

before respective appeal Courts, he encountered different results. 

 

1.2.1 German Petition 

Faisal first petitioned in Germany at the Administrative Court in Cologne. Faisal sought that 

Germany cease facilitations. The Petition was rejected; cited was that no such obligation for 

cessation existed.41 In 2015, Faisal appealed to the German Higher Administrative Court 

(Admin. Court). A decision was found, with the following findings: 

 

i. Drone operations are regulated by International law: specifically, jus ad bellum, 

International Humanitarian law (IHL) and International Human Rights law (IHRL).42 

ii. The US’ domestic policies and declassification of information is not reliable in verifying 

the scope or legality of the US drone program.43 

 

1.2.2 US Petition 

Faisal first petitioned the US through the US District Court for the District of Columbia. His 

locus standi was as ‘next-friend.’ The claim was that the US had conducted an extra-legal 

killing, which violated International Law. The US Court rejected the claim at the merits stage, 

 

40 L. Pirnay (Translator), Verwaltungsgericht Köln, judgement of 27 May 2015, 3 K 5625, Revista Internacional 

de Derechos Humanos , ISSN 2250-5210, Vol.9, No.1, 145-165 (2019), pp.146-147. 

41 Ibid, p.150. 

42 European Center for Constitutional and Human Rights, Faisal bin Ali Jaber and others v. the Federal Republic 

of Germany, North Rhine-Westphalia Higher Administrative Court, judgment from 19/3/2019‒4 A 1361/15‒

Wording of the oral pronouncement of the judgment, p.5-6. 

Available:OVG_Muenster_oral_declaration_of_judgment_19_March_2019_EN.pdf (ecchr.eu) [Accessed: 

25.11.2020]. 

43 Ibid, p.1. 
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by invoking the Political Questions Doctrine (PQD). The PQD belongs to a broader spectrum 

of ‘avoidance’ doctrines,44 which in their essence, permit a Court to circumvent answering cases 

before them. In the case at hand, the justification for utilising the PQD was two-fold: 

 

i. ‘a lack of judicially manageable and discoverable standards’,45 and; 

ii. ‘[this case is ceded to] non-judicial discretion.’46 

 

A ‘judicially manageable and discoverable standard’ is defined as an objective legal standard, 

which would not be vulnerable to ‘all jurists inserting their own ideological beliefs in an ad 

hoc, unreasoned way’.47 Therefore, the US Court had asserted that there was a lack of objective 

legal standards against which the facts of the Event could be reviewed. Further, the case was 

considered too political for a Court’s competence. Faisal then appealed to the US Court of 

Appeals for the District of Columbia. The Court concluded that the original rejection by the 

lower Court had been correct. Along with an absence of objective law, it is considered 

inappropriate to question the ‘wisdom’ of the executive, and as such, scrutiny is barred.48 The 

appeal was rejected. 

 

1.2.3 Comparison 

The respective national courts produced entirely different results. The German Appeal Court 

upheld the claim, supporting the assertion that the drone operation of the Event was unlawful 

relative to objective International Law: 

 

44 (n.2) Mauri, p.4. 

45 bin Ali Jaber v. The United States, 861 F.3d 241 (D.C. Cir.), cert. denied, 138 S. Ct. 480 (2017) [23].  

46 Ibid, [24]. 

47 J. Chopert, The Political Questions Doctrine: Suggested Criteria, Duke Law Journal, Vol. 54:1457, p.1470. 

48 (n.45) bin Ali Jaber v. The United States, [30]. 
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‘the question of whether and if so within what limits armed drones operations in Yemen are 

permitted by International law is therefore not a political but a legal question.’49 

 

Contrastingly, the US Courts both dismissed the case at merits, finding that there were no 

objective legal standards to appraise the facts against. Instead, it was declared: 

 

‘A policy choice… constitutionally committed to the political branches’,50 and more 

specifically, ‘the sole wisdom of the executive.’51 

 

2. Research Question 

Having seen that judiciaries of two international superpowers rendered antithetical decisions on 

the same set of facts, this thesis investigates further. It was held by the US judiciary that there 

was a lack of judicially manageable and discoverable standards. This thesis demonstrates that 

such standards do exist, or to say another way, universal legal frameworks exist within 

international law, against which the conduct of the Event can be assessed objectively. Within 

the scope of research, it is determined that commencement of military action, and the action 

itself, following commencement, are regulated by different legal obligations. 

 

It is irrelevant to the assessment on what grounds the US has justified its drone use, since, as 

mentioned, US domestic sources are unreliable, inconsistent and are not universally binding 

legal frameworks. Furthermore, the legal basis of AUMF is not consistent or coherent.  

 

This thesis does not determine if the killing in the Event was lawful or unlawful. Rather, this is 

an investigation to determine if judicially manageable and discoverable standards exist, 

contrary to the US judiciary’s determination.  

 

 

49 (n.42) European Centre for Constitutional Rights, P.4. 

50 (n.45) bin Ali Jaber v. The United States, [29]. 

51 Ibid, [30]. 
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Section 3, the methodology, addresses sources of international law, which provide authority for 

legal obligations. Section 4 addresses responsibility under international law, which provides an 

authoritative and objective framework for the attribution of unlawful conduct to states and\or 

individuals. Sections 5 examines in detail, three objective international legal frameworks, which 

provide specific legal obligations as they pertain to any conduct attributable to a state. These 

frameworks are jus ad bellum, IHL and IHRL. These holistically are understood as objective 

law pertaining to extra-territorial TK’s and drone operations.52 Section 6 addresses some 

potential enforcement mechanisms within international law. Therefore, the greatest depth of 

analyses is afforded to section 5 since this examines specific legal obligations directly 

applicable to the Event.  

 

In sum, the research question can be understood as the following: 

 

What, if any, international legal framework regulated the conduct of the US during the Event? 

‘Frameworks’ should be understood as objective legal standards that would be applicable to 

this conduct if commissioned by any state, and independent of; 

 

i. the foreign or drone policy(s) of the US executive. 

ii. the mandate of the AUMF. 

 

3. Methodology 

Following is a description of the sources consulted in the research. This thesis adopts a positivist 

approach: objective legal obligations hold primacy. An ongoing literature review is 

demonstrated: not only from legal scholars, but also scholars from the realms of political 

science, journalism, and security studies. Ultimately, this is a complicated question, and 

requires a multi-faceted approach. Nonetheless, legal authority has priority.  

 

 

 

 

52 C. Heyns et al, The International Law Framework Regulating the Use of Armed Drones, ICLQ vol 65, 791–

827 (2016), p.793. 
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3.1 Sources of International Law 

A source of law identifies what constitutes legally binding obligations, which are distinct from, 

and indifferent to moral, ethical and political commitments.53 This thesis will draw comparative 

authority from the formally recognised sources of international law, under Article 38(1) of the 

Statute of the International Court of Justice (ICJ).54 These are held as: conventions, customary 

law, general principles, judicial decisions and scholarly writings. There is a generally accepted 

hierarchy of sources,55 but this hierarchy is not absolutely certain or contemplated thoroughly 

in the statute.56 Each source does, however, serve a nuanced purpose. This thesis accepts the 

ICJ statute as authoritative due to the widespread consensus amongst legal scholarship that 

article 38(1) correctly delineates the formal sources of international law.57 

 

3.1.1 Convention 

An ‘international convention’ is a recognised source of law under art.38(1)(a). ‘Convention’ is 

a generic title for a broad range of written formal agreements between states. Conventions can 

be bilateral, between two states; multilateral, between several states; or intended-as-universal, 

‘law-making’ conventions.58 Generally, conventions are designed to create binding and well 

defined terms for states to abide by, in advance. A state must first sign, and subsequently ratify 

a convention, to be bound by its terms. 

 

States may adopt differing interpretations of certain conventions, and convention terms may be 

evolutive in that regard. To exacerbate this, through reservations, states can also refrain from 

 

53 C. Chinkin, Sources, p.63, in D. Moeckli et al (Eds), International Human Rights Law, Oxford University Press, 

3rd Edition (2018). 

54 J. Crawford, Brownlie’s Principles of International Law, 9th Ed., Oxford University Press, (2019), pp.18-21. 

55 M. Shaw, International Law, University of Cambridge, Cambridge University Press, 6th Ed., (2008), p.123. 

56 W. Czapliński, Sources of International Law in the Nicaragua Case, The International and Comparative Law 

Quarterly, Vol. 38, No. 1, 151-166 (1989), pp.161-162. 

57 (n.55) Shaw, p.50. 

58 Examples Available: https://www.soas.ac.uk/cedep-demos/000_P514_IEL_K3736-Demo/unit1/page_20.htm  
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adherence to certain points of treaty, but not others, which may detract from the fulfilment of a 

treaty’s purpose.59 

 

3.1.1.1 Additional Protocol 

An additional protocol to a conventional can help to negate malleable treaty interpretation, or 

gaps in provisions. These essentially act as new treaties: updating or replacing obligations, or 

enforcement mechanisms. Additional protocols are voluntarily adopted by states in the same 

fashion as a treaty.60 

 

3.1.2 Custom 

Customary international law, or custom, is a recognised source of law per article 38(1)(b). Save 

for very specific exceptions, customary law is binding on all states.61 Custom solidifies law 

retrospectively. This is achieved using the ‘two elements theory.’ This is when an international 

tribunal, when unclear of a relevant legal mandate will assess: 

 

i. is there a consistent and widespread practice by states? 

ii. are states of the opinion that the practice is mandated by obligation?62 

 

Therefore, customary law is first deduced, and then certified by the evidence that a particular 

conduct in question is both consistent and widespread amongst states, and conducted under the 

understanding that the conduct was legally obligatory. This second element is called opinio 

juris sive necessitates.63 Custom should not be considered a rival to convention, but overlapping 

 

59 (n.55) Shaw, p.67-68. 

60 Ibid, p.401. 

61 P. Dumberry, Incoherent and Ineffective: The Concept of Persistent Objector Revisited, The International and 

Comparative Law Quarterly, Vol. 59, No. 3, 779-802 (2010), p.779. 

62 (n.55) Shaw, pp.81-89. 

63 R. B. Baker, Customary International Law in the 21st Century: Old Challenges and New Debates, EJIL, Vol.21 

No.1,173–204 (2010), p.176. 
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and complimentary: conventions often formally codify existing custom, while convention is 

respected through the customary law of pacta sunt servanda, or ‘agreements must be kept.’64 

 

3.1.3 General Principles 

As per article 38(1)(c), ‘General Principles of Civilised Nations’, is third on the list of sources. 

Predominantly, general principles are used when there is an absence of a relevant treaty 

provision or custom for a given legal problem at international level, but broad recognition of a 

legal norm can be found across many national judiciaries; the common threads of these national 

norms can be fused to inform a legally coherent solution. General Principles can be broad or 

specific.65 Most vitally, general principles are, ‘obvious maxims of jurisprudence of a general 

and fundamental character’.66 

 

3.1.4 Subsidiary Means 

Article 38(1)(d) provides that judicial decisions and scholarship are ‘subsidiary means for the 

determination of the rule of law.’ These two mediums are not primary sources of law; but are 

used to elucidate or ‘flesh out’ the scope of primary sources, which are convention, custom, and 

general principles. 

 

3.1.4.1 Judicial Decisions 

Where a case arises that is materially similar to a previous one, a court can examine this for 

sound or unsound legal reasoning.67 This can help courts to foster legal consistency, and also 

to avoid repetition of vexed judgments. For example, decisions by the ICJ and various other 

international tribunals, can be utilised by other international tribunals to ascertain legal 

 

64 (n.55) Shaw, p.829. 

65 M. C. Bassiouni, A Functional Approach to "General Principles of International Law", 11 MICH. J. INT'L L., 

(1990), 768-818 at, p.772. 

66 Ibid, p.770. 

67 (n.55) Shaw, p.110. 
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legitimacy. Some cases are of pivotal importance in international law. Tadic,68 for example, is 

now considered to contain a legal standard within IHL.69 This decision is often cited as legal 

authority, demonstrating the esteem in which such tribunals are held. Domestic court decisions 

can also be drawn upon, since such decisions can have a great impact on the elaboration of lex 

lata, especially within ‘domestic humanitarian law’.  

 

3.1.4.2 Juristic Writings 

Article 38.1(d) also states that ‘teachings of the most highly qualified publicists of the various 

nations’ are also considered as subsidiary means for the determination of the rule of law.  This 

thesis draws on publications from legal scholars for two purposes. Firstly, peer reviewed 

scholarship must withstand the weight of scrutiny, and cannot simply be polemical – instead, 

such works must, at a minimum, identify the recognised legal authorities pertinent to whatever 

issue is a stake; offering informed and competing avenues of interpretation and analyses.70 

 

Secondly, international law is both a fledgling and decentralised entity. Scholarship is vital in 

shaping the direction of international law; highlighting shortcomings in lex lata, and proposing 

the direction lex ferenda. Scholarship is consistently quoted by state representatives, national 

legal officials and judges, and in both international judicial organs and domestic courts when 

relevant.71 

 

3.1.5 Alternative Means 

3.1.5.1 UN Resolutions 

UN Resolutions fall into two categories: Resolutions by the UN General Assembly (UNGA), 

and resolutions by the UNSC. UNGA resolutions are ‘soft-law’ instruments, in that they are 

legally non-binding. However, they reveal states’ consensus or disagreement regarding the 

 

68 Prosecutor v. Dusko Tadic aka "Dule" (Decision on the Defence Motion for Interlocutory Appeal on 

Jurisdiction), IT-94-1, International Criminal Tribunal for the former Yugoslavia (ICTY), [02.10.1995] [70]. 

69 (n.3) Melzer, p.70. 

70 Ibid, p.113. 

71 (n.55) Shaw, p.113 at 192. 
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current state and scope of law. This may have a de facto ‘law-evidencing’ effect, which can 

contribute to recognition of opinio juris in the formation of customary law.72 Ultimately, UNGA 

resolutions are legally influential. Resolutions adopted by the UNSC, are binding upon UN 

member states by agreement,73 and therefore constitute an additional source of law. 

 

3.1.5.2 Reports 

Non-governmental organisations (NGOs) are at the heart of conflict zones. In addition to 

providing humanitarian assistance, NGOs also consistently perform fact-finding missions. 

These are vital because such missions can help to build a body of evidence regarding state 

conduct ‘at the scene’, which is crucial when such conduct is to be assessed relative to particular 

legal frameworks. 

 

Reports from NGOs are also a utilitarian tool, since they often highlight the ‘gap between 

[states’] rhetoric and practice’,74 drawing attention to the shortcomings of states in their 

discharge of legal obligations. This in turn compliments the validity of legal scholars, who often 

times rely on such reports to inform their writings. Also cited will be reports from the UN, an 

intergovernmental organisation (IGO), and the ICRC which is neither an NGO nor IGO, but is: 

 

‘an impartial, neutral and independent organization whose exclusively humanitarian mission 

is to protect the lives and dignity of victims of armed conflict and other situations of violence 

and to provide them with assistance.’75 

 

3.1.5.3 The International Law Commission (ILC) 

Formed in 1947 by the UN, the ILC’s mission statement is; 

 

 

72 (n.55) Shaw, p.114-119. 

73 UN Charter, Chapter V, articles 24 & 25. 

74 O. R. Young, The effectiveness of International Institution: Hard Cases and Critical Variables, 160-194, p.160, 

in Rosenau & Czempiel, Governance Without Government: Order and Change in World Politics, Cambridge 

University Press (1992). 

75 ICRC, Mission and Mandate: https://www.icrc.org/en/mandate-and-mission [Accessed 10.01.2021]  
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‘promoting the progressive development of international law and its codification.’ 76 

 

The work of the ILC is often the basis for the formation of new conventions.77 Additionally, 

such work often collates vast swathes of state conduct and opinion, which can help to form a 

picture of the dual-requirement of customary law. The ILC’s work is often referred to by the 

ICJ in its judgements, making it a state-of-the-art resource for identifying the current situation 

of international law. Vitally, the ILC is composed of the highest levels of scholars and legal 

professionals from a broad range of states. The drafts influence the decisions of the ICJ, and 

ICJ decisions in turn influence future drafts, helping to create a corpus of international legal 

scholarship, with consistency, depth and an enormous normative value.78 In one sense, the work 

represents the most codified expression of the subsidiary means communicated in article 

38.(1)(d) of the ICJ statute. Particularly important for this topic is the Draft Articles on the 

Responsibility of States for Internationally Wrongful Acts 2001, and its commentary (DA 

2001).79 

 

 

4. Responsibility under International Law 

Responsibility for violations of binding international law comes in two formats: state 

responsibility broadly and traditionally, and individual responsibility narrowly and recently.80 

 

 

 

 

 

76 (n.55) Shaw, p.119. 

77 Ibid, p.121. 

78 Ibid, p119-120. 

79 DA 2001, [with commentaries], General Assembly Official Records 56th session, supplement no 10 (A/56/10). 

80 A. Nollkaemper, The Concurrence Between Individual Responsibility and State Responsibility in International 

Law, ICLQ vol 52, 615-640 (2003) pp.616-619. 
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4.1 State Responsibility 

State responsibility is codified in the DA 2001. Article 1 states that every internationally 

wrongful act of a state entails international responsibility.81 This is further elaborated in article 

2, which elucidates that for an act to incur state responsibility: 

 

i. the act or omission in question is attributable to the state; 

ii. the act or omission constitutes a breach of an international obligation.82 

 

These criteria are both cumulative and necessary in order to establish state responsibility. 

Further, this should be supplemented with the understanding that for responsibility to exist, 

there can be no available conditions to preclude wrongfulness of an action.83 

 

4.1.1 Attribution 

State attribution requires that the commissioning individual was either acting in official capacity 

as an agent of a state’s apparatus with the state having authority over the action, or the action 

was implicitly adopted by the state. For official state organs, this extends to any capacity or 

rank.84 Attribution can also extend to actions that go beyond or contravene orders.85 The drone 

in the Event was operated by a US pilot, as a member of either the military or CIA.86 Both of 

these categories would qualify as that of ‘the state’ under the above framework. Therefore, 

attribution represents a straightforward step. 

 

 

81 (n.79) DA, article 1. 

82 Ibid, article 2 

83 (n.27) International Bar, p.45 

84 (n.79) DA, article 4 

85 M. Sassòli, State Responsibility for Violations of International Humanitarian Law, RICR Juin IRRC June 2002 

Vol. 84 No 846, 401-434, pp.405-406. 

86 (n.1) HRW, p.20. 
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4.1.2 Breach of Obligation 

The Event comprised a resort to force by a state on a foreign territory, and an application of 

force itself. Jus ad bellum is the body of international law that regulates the resort to force by 

states. The actual manner in which force is administered can be regulated by IHL or IHRL or 

both.87  

 

The forthcoming assessment of jus ad bellum demonstrates that resort to inter-state force is 

regulated by the UN Charter and customary international law.88 The framework is universally 

binding, and so applies to the US’ conduct. Therefore, jus ad bellum represents a judicially 

manageable and discoverable standard. 

 

The subsequent assessment of IHL demonstrates that the laws surrounding TK’s are respected 

in treaty and customary law. This means that obligations emanating therefrom are universally 

binding.89 As such, State Responsibility will apply to the US for any breaches of IHL rules,90 

and provide a second judicially manageable and discoverable standard.  

 

In terms of IHRL, there is no certainty that the US are bound by obligations.  This is due to the 

issue of extra-territorial application of human rights. This is considered a vexed question in 

International Law, with no universal consensus.91 Therefore, there is a possibility that the US 

could be held responsible for breaches of IHRL, but also an inverse possibility. Regardless  of 

this, IHRL provides a third judicially manageable and discoverable standard. 

 

 

87 (n.55) Shaw, p.1167. 

88 J. Bethlehem, Notes & Comments: Principles Relevant to the Scope of a State’s Right of Self-Defence Against 

an Imminent or Actual Armed Attackby Non-State Actors, American Journal of International Law, 106(4), (2012) 

pp.770-777. 

89 C. Heyns, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions (13.09.2013) 

UN General Assembly, UN Doc A/68/382 [52-53]. 

90 ICRC Rule 149. 

91 To be discussed forthcoming. 
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4.1.3 Possible Exculpation  

Circumstances precluding wrongfulness are codified under Chapter V of the DA 2001. These 

are addressed sequentially in subsequent sections, and pertain to potential violations of jus ad 

bellum, IHL and IHRL individually. If an obligation is found to have no available circumstances 

on which wrongfulness may be precluded, then a breach will have occurred. In the event that 

the preclusion of wrongfulness exists, the conditions for the discharge of that exculpation are 

addressed. 

 

4.1.4 Additional Considerations 

Responsibility can also arise for an assisted state. This is possible where an assisted state is 

aware of unlawful conduct commissioned by a visiting state. In the context of drone strikes, 

where one state commissions a strike in violation of an international obligation, any states that 

facilitate strikes via assistance will also incur responsibility.92 The required threshold is that 

assistance is not required to be essential, only to contribute significantly, with a circumstantial 

and factual awareness from the assisting state.93  

 

Furthermore, state responsibility may apply to a host state that has consented to the use of 

drones on its territory. States are still required to ensure fulfilment of their obligations on their 

own territories, and thus violations from a visiting state’s unlawful conduct may result in 

invocation of the host state’s responsibility.94 In the context of the Event, this could potentially 

result in an invocation of Responsibility for Yemen under IHL and IHRL, where it has 

consented to strikes in violation of its obligations under these legal frameworks. 

 

4.2 Individual Responsibility 

For individual criminal responsibility to be found, as it pertains to violations of international 

law, there are two elemental requirements. One is the actus reus, or the commission of an 

 

92 House of Commons, House of Lords Joint Committee on Human Rights, Allegations of UK Complicity in 

Torture, Twenty-Third Report of Session 2008-09, HL Paper 152, HC 230 [24-27]   

93 (n.27) International Bar, p.45. 

94 (n.89) Heyns, [38] 



22 

 

unlawful physical action. The other is the mens rea, or evidence of criminal state of mind.95 

Both elements are necessary for individual liability, and as such, a drone cannot be culpable in 

this context. This is because, regardless of its sophistication in autonomy, there is no possibility 

for a drone to possess a mens rea. In this sense, it is logical to view the drone pilot as parallel 

with traditional actions by human belligerents; firing a rifle, or ordering a manned bombing 

mission, for example.96 Departing from this premise it must be addressed which individuals 

may be capable of holding responsibility for unlawful drone strikes. 

 

International Criminal Law is a regime that facilitates individual responsibility for violations of 

IHL. Responsibility may be attributed for actual conduct, or vicariously through command 

responsibility over the conduct of subordinates.97 This position has been recognised as 

customary.98 The UNSC has also re-enforced that individual responsibility will be attached to 

violations of IHL, and in a context such as the Event.99 The reasoning of this principle can be 

located in international jurisprudence: violations of IHL are commissioned by individuals, and 

not ‘abstract entities’.100 This principle dates back to the International Military Tribunal at 

Nuremberg, and is designed to prevent the shielding of ‘war criminals’ by their host nations 

under the veil of state responsibility.101 Therefore, individuals can be held accountable for 

violations of IHL. 

 

 

95 (n.55) Shaw, p.431. 

96 R. Heinsch and S. Poulopoulou, Difficulties in prosecuting drone strikes as a war crime under international 

criminal law: an international humanitarian law perspective, 58-88, in European Centre for Constitutional and 

Human Rights, Litigating Drones Strikes: Challenging the Global Network of Remote Killing, Berlin (2017), p.60. 

97 Rome Statute of the International Criminal Court, Art 28. 

98 ICRC Rule 151; See also: Prosecutor v Delalić, IT-96-21-T, Trial Chamber Judgment, International Criminal 

Tribunal for the former Yugoslavia (ICTY) [16.11.1998] [343]. 

99 UNSC Resolution 1214 [Afghanistan], S/RES/1214, [08.12.1998]. 

100 Prosecutor v Furundzija, IT-95-17/1-T, Trial Chamber Judgment, International Criminal Tribunal for the 

former Yugoslavia (ICTY) [10.12.1998] [140]. 

101 (n.55) Shaw, p.399-401. 
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4.2.1 Command Responsibility 

Superordinate state organs will also be responsible for IHL violations committed on the bases 

of their orders. This is an established rule of customary IHL.102 This customary status reflects 

a codification of multiple likewise expressions in international treaty and states’ domestic 

provisions.103 This is also extended to responsibility for situations where a superior is criminally 

negligent in failing to prevent of violation of IHL, in situations where the relevant intelligence 

would indicate that the superior in question ought to have known of the impending breach, but 

failed to take action, or subsequently punish subordinates.104 

 

Case law of both international and domestic courts have refined the contours of command 

responsibility. In the Yamashita Case, the Court found that it was not necessary for a 

commanding officer to personally author, or to explicitly order a violation of IHL, or even to 

be present during. Instead, it was found that a commander may ‘wilfully permit’ such violation, 

including by failing to enforce ‘effective control… as required by the circumstances.’105 In 

Akayesu, it was held that it is not required that an official governmental position or military 

assignment is necessary for the discharge of such orders. Rather, where a de facto authority is 

greater than a de jure authority,106 then a person who is ‘de facto representing the Government, 

to support or fulfil the war efforts’, will be a superior for this purpose. 107 Therefore, if a breach 

of an international obligation is attributable to the US, or another state, then there is also the 

possibility of individual criminal responsibility, for the author of the breach, and potentially 

her/his superior. 

 

 

102 ICRC Rule 152. 

103 ICRC Rule 152 [Practice]. 

104 ICRC Rule 153 [Practice]. 

105 US Supreme Court, Application of Yamashita, (1946) No.61, US 327, 1 [50-51]. 

Available: http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=us&vol=327&invol=1 [Accessed: 05.01.2021] 

106 The Prosecutor v. Jean-Paul Akayesu (Trial Judgement), ICTR-96-4-T, International Criminal Tribunal for 

Rwanda (ICTR), [02.09.1998] [77]. 

107 Ibid, [640]. 
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5 Applicable International Law 

This section addresses the parameters of jus ad bellum, IHL and IHRL. There is no attempt to 

determine if the Event was lawful or unlawful. There is speculation about how the Event might 

be categorized legally, only insofar as to demonstrate that these judicially manageable and 

discoverable standards exist. 

 

5.1 Jus ad Bellum 

The Event constituted an extra-territorial use of force by the US. Jus ad bellum, approximately 

translated as ‘the law governing the right to go to war’,108 now governs any inter-state use of 

force.109 There are two primary sources of jus ad bellum: The UN Charter and Customary Law. 

 

5.1.1 Self-Defence 

Article 2(4) of the UN Charter prohibits the ‘threat or use of force’ by one state against the 

territorial integrity or political independence of another state.110 Article 51 UN Charter provides 

an exception, stating: 

 

‘Nothing in the present Charter shall impair the inherent right of individual or collective self-

defence if an armed attack occurs against a Member of the United Nations, until the Security 

Council has taken measures necessary to maintain international peace and security.’ 

 

Read together, the UN Charter provides a near-total prohibition on the use of state force, being 

permitted only in the circumstance of self-defence against an armed attack (Or under UNSC 

Chapter VII – discussed later). Further, state force is only reconcilable with article 51 when it 

 

108 C. Greenwood, The Relationship between ius ad bellum and ius in bello, Review of International Studies, Vol. 

9, No. 4, 221- 234 (1983), p.221. 

109 Ibid, p.222. 

110 UN Charter, article. 2(4).  
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is both defensively necessary, proportionate and reported to the UNSC by forceful states.111 UN 

Charter law is considered as jus cogens.112 

 

The threshold of ‘armed attack’ is not exact. The ICJ considers this issue to be one of degrees, 

stating that an armed attack must be a ‘most grave form of the use of force’, when compared 

with a ‘less grave form.’113 The ICJ has stated that a ‘mere frontier incident’ may not constitute 

an armed attack.114 An attack of great substance and deliberation, such as the ‘mining of a single 

military vessel’, would be sufficiently grave.115 However, there is no universal consensus, and 

it has been propagated that an ‘armed attack’ may be constituted by a low threshold of violence, 

and will be context specific.116 Therefore, while there is some minor interpretative disparity, 

this thesis adopts the prevailing viewpoint of the ICJ; an armed attack is a grave use of force 

greater than a mere frontier incident.   

 

The right to self-defence is recognised in custom almost identically. State practice and legal 

scholarship predominantly endorse ‘anticipatory’ self-defence against imminent attacks.117 The 

threshold of an ‘imminent’ attack derives from the Caroline Correspondence. The Caroline 

criteria holds that a state may administer defensive force against an attacking state, where the 

initial attack has not factually occurred, but is in motion or near certain, creating a need for 

defensive action that is, ‘instant, overwhelming, and leaving no choice of means, and no 

 

111 (n.27) International Bar, p.14 

112 D. Kretzmer, The Inherent Right to Self-Defence and Proportionality in Jus ad Bellum, EJIL 24, 235–282 

(2013), p.241. 

113 Case Concerning Oil Platforms (Islamic Republic of Iran v United States of America) ICJ Reports (2003) 

[51]. 

114 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) ICJ 

Reports (1986) [195]. 

115 (n.113) Oil Platforms Case, [72]. 

116 (n.112) Kretzmer, p.243. 

117 (n.52) Heyns et al, p.802. 



26 

 

moment of deliberation.’118 This should be understood as a situation where there is intelligence 

that a specific armed attack will occur with absolute certainty, and a state can act to intercept 

that attack, rather than wait for it to occur out of some sense of rigid formality. 

 

A third justification proffered for legitimate use of force is pre-emptive self-defence, or the so 

called ‘Bush Doctrine.’ This was a policy formulated under the administration of George W. 

Bush, then President of the US. Pre-emptive self-defence was expressed in the 2002 US 

National Security Strategy, in response to 9/11.119 The Bush Doctrine advocates self-defence in 

response to the notion that an attack may occur, but without evidence, nor information on a 

time, location or nature of an attack.120 This doctrine is widely disregarded as holding any 

authority in international law.121 However, an increasing number of scholars and governmental 

officials do accept that the nature of modern warfare, especially as regards non-state actors, 

dictates that this doctrine may become legally relevant.122  

 

5.1.1.1 Self-Defence against Non-State Armed Groups (NSAG) 

Whether or not jus ad bellum permits self-defence against an NSAG has been debated. Despite 

a historical lack of consensus in international jurisprudence, there now appears to be a 

prevailing view that NSAGs can commission an armed attack so as to discharge the right to 

self-defence.123 This view has also been supported in UN Resolution 1373.124 This swing 

 

118 M. B. Occelli, Sinking the Caroline, San Diego Int’l L.J., Vol. 4: 467-490 (2003) pp.474-475. 

119 (n.11) Davis, p.11. 

120 J. Odle, Targeted Killings in Yemen and Somalia: Can the United States Target Low-Level Terrorists?, Emory 

International Law Review, Vol. 27, Issue 1, 603-660 (2013), p.631. 

121 (n.112) Kretzmer, p.275-276. 

122 (n.27) International Bar, p.14-15. 

123 (n.120) Odle, p.633-634. 

124 UNSC Resolution 1373 [on threats to international peace and security caused by terrorist acts], S/RES/1373, 

[28.09.2001]. 
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towards broad acceptance is as a direct result of 9/11.125 Therefore, it is non-problematic to 

conclude that jus ad bellum can be reconciled with defence against an NSAG. 

 

With this acceptance also comes the increased acceptance that armed attacks may be constituted 

by a consistent ‘accumulation of events.’ While the accumulation of smaller events traditionally 

did not hold much legal weight as evidence of an armed attack, the international legal 

community has begun to accept this idea more willingly in the context of NSAGs,126 although 

this does not signify a broad ‘shift’ from conventional understanding.127 Therefore, the 

‘accumulation of events’ does not alter the overall understanding of an armed attack, but 

represents another factor for consideration. 

 

5.1.1.2 Necessity and Proportionality 

A favoured interpretation of necessity is: necessary force is that required to ‘halt or repel an 

attack.’128 As such, self-defence cannot be legitimate if applied as punishment or retaliation to 

a bygone initial attack.129 If one deconstructs the literal meaning of ‘necessary’, it essentially 

spells out the Caroline test: ‘instant, overwhelming and leaving no choice of means, or moment 

of deliberation.’ While not objective, this leaves little room for interpretation. There is a narrow 

spectrum of flexibility. In terms of self-defence against extra-territorial NSAGs, another 

component of necessity is that the host state is either ‘unwilling or unable’ to bring a halt to the 

armed attack first.130 

 

Jus ad bellum dictates that defensive force must be proportionate. Like necessity, this is open 

to interpretation. A defensive measure does not have to be ‘symmetrical’ with an initial 

 

125 (n.120) Odle, p.633. 

126 Ibid, p.632-633. 

127 (n.112) Kretzmer, p.243-244. 

128 (n.89) Heyns [90]. 

129 (n.120) Odle, p.631. 
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attack;131 the severity and nature of an initial attack makes an analysis of proportion subjective 

and flexible.132 Proportionality must also coincide with necessity. In essence, a use of force can 

only be considered proportionate if it was also necessary. But measures, even if initially 

proportionate, can cease to be so if they become excessive. For example, if a state used a torpedo 

to sink a single pirate vessel on its waters, this may be necessary at the moment of commission, 

and proportionate. However, if the state subsequently launched a barrage of extra missiles at 

the territory of the pirates’ host state, this would likely render the overall action disproportionate 

or unnecessary.133 One interpretation proffered in scholarship is that, while a response’s 

proportionality and necessity may only be determined contextually, the inclusion of these 

criteria as constituent elements of self-defence is to preclude, ‘one state’s destroying or wholly 

occupying another by reason of a real or imagined minor infraction, such as a trivial border 

raid.’134 

 

This is a useful elucidation of these criteria: it first reiterates the need for a certain gravity of 

initial armed attack. Then, it implicitly highlights that a forceful response should be arrived at 

because there exist no other choice of means, and, it presents an intuitively clear example of 

force that would be excessive in relation to the purported aims of self-defence. 

 

5.1.1.3 Could the US Rely on Self-Defence? 

For the US to lawfully justify a use of force under this framework, it would have to demonstrate 

the AQAP were planning or attempting an armed attack, fulfilling of the above criteria. AQAP 

have been active in launching attacks against the US to some degree, with the USS Cole incident 

and the planned Christmas Day Bomb.135 However, it seems unlikely that this would be 

sufficient. Alternatively, the US could justify it under the same course of self-defence launched 

in 2001 in response to 9/11. However, this relies on the AUMF, not on objective international 
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legal standards. This thesis suggests that the Event would not be qualified by recourse to self-

defence. 

 

5.1.2 Consent 

The requirement to navigate the legal framework of self-defence can be precluded by 

consent.136 If Yemeni consent can be demonstrated, then a self-defence justification is not 

required. A framework for judging consent is found in the DA 2001, article 20. For consent to 

be considered bona fide, it must be: given by a legitimate Government; given by a sufficiently 

authoritative agent of the state; given without coercion or similar influences. It must also be 

‘clearly established.’ 137 

 

5.1.2.1 Legitimate Government  

Confirming that there existed a legitimate government in Yemen on the critical date is the first 

criterion in verifying legitimate consent. President Hadi was sworn into office in February 2012, 

and continues today. However, between 2011 and present day, control of Yemeni territory has 

been highly contested between various actors.138 

 

A government is considered legitimate with de jure control of a state. Holding the capital city 

is not a requirement; this would merely bolster a claim of control. This is recognised since in 

the event of internal state conflict, it is possible for legitimate governments to cede control of 

the capital cities for certain periods. A government can be considered legitimate, even when 

holding tenuous and contested control, ‘when there is no new single entity to take its place’.139 

 

Starting in January 2011, the Yemeni Revolution occurred, against the broader backdrop of the 

Arab Spring, which culminated in a transfer of power from then President Ali Abdullah Saleh 

 

136 (n.120) Odle, p.630. 
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to President Abdrabbuh Mansur Hadi.140 This was supported by the UNSC.141 This is an 

indication of Hadi’s accepted legitimacy.142 Though opposed by various actors internal to 

Yemen, Hadi’s presidency, and his adopted government’s authority, were not usurped by 

another single entity able to take its place during the time frame of the Event. 

 

Another key sign of legitimacy is international recognition.143 In 2015, many states 

acknowledged Hadi’s authority to consent to military action in Yemen against the Houthi 

rebellion.144 Although this conflict occurred after the Event, it is the same government, and 

shows that the international community recognised his continuing legitimacy. This is especially 

important in the context of Yemen, because the Houthi Rebellion was one of the major threats 

to Hadi’s government and Yemen’s territorial integrity.145 International support not only 

endorsed Hadi’s legitimacy, but also did so in direct opposition to a major potential contestant 

thereto. This was also echoed by the UNSC, who in a 2015 Resolution endorsed a reaffirmation 

that Hadi was the legitimate President of Yemen.146 Specifically, when discussing the general 

political situation in Yemen between 2011 and 2013, a period which envelopes the date of the 

Event, the UN referred to ‘President Hadi’s authority.’ Addressing the picture as a whole: 

 

i. Hadi’s inauguration was supported by UNSC. 

 

140 https://www.rulac.org/browse/conflicts/non-international-armed-conflicts-in-yemen#collapse2accord 

[classification] [Accessed:20.01.2021]. 

141 UNSC resolution 2014 [on the situation in Yemen], S/RES/2014, [21.10.2011]. 

142 (n.27) International Bar, p.11. 

143 (n.55) Shaw, p.235-236. 

144 C. Henderson, The Use of Force and International Law, Cambridge University Press (2018), p.356. 

145 https://www.rulac.org/browse/conflicts/non-international-armed-conflicts-in-yemen#collapse2accord 

[classification] [Accessed:20.01.2021]. 

146 UNSC Resolution 2216 [on cessation of violence in Yemen and the reinforcement of sanctions imposed by 

resolution 2104 (2014)], S/RES/2216, [14.04.2015], p.2. 
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ii. No single entity replaced his authority between then and the critical date. 

iii. Hadi’s legitimacy was recognised and continually re-affirmed by the international 

community, during and after the critical date. 

 

Resultantly, it is proper to conclude that, in terms of international law: on the critical date, 

despite the fluidity of territorial control and political aspirations of various oppositional actors, 

Hadi and his regime were a legitimate government, able to give consent. 

 

5.1.2.2 An Authorised Official 

Consent for a foreign state to conduct military operations must come from the highest level of 

government. If not self-evident, authority can be found in both the DA 2001, which holds that 

Heads of State, Heads of Government and Ministers for Foreign Affairs have ever-subsisting 

authority for consent regarding decisions of such magnitude.147 Hadi, as President, held such 

authority. As part of this consent, Hadi has cited a joint operations room that exists between the 

US and Yemen, confirming that the US conducts strikes only when in respect of sovereignty, 

and in consultations with partners – in this case, Hadi’s government. Included in this is personal 

approval by Hadi for each strike by the US.148 Not only does Hadi and the US’ coalescence 

support the requirement of a sufficiently authorised official: in a circular fashion, it also 

supports all of the previous evidence in respect of his government’s legitimacy. 

 

One potential criticism proffered by Human Rights Watch is that strikes are generally permitted, 

rather than individually.149 However, there is nothing to suggest that this is in contravention of 

law. In the DA 2001 commentary, it is stated that consent can be both granted before and during 

the use of force.150 Additionally, a state can validly acquiesce conduct as a form of retrospective 

 

147 (n.79) DA, article 20(6). 

148 https://www.washingtonpost.com/world/national-security/yemeni-president-acknowledges-approving-us-

drone-strikes/2012/09/29/09bec2ae-0a56-11e2-afff-d6c7f20a83bf_story.html [Accessed:25.01.2021] 

149 (n.1) HRW, pp.23-24. 

150 DA, article 20(3). 
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consent.151 Therefore, since Yemen did not alter its position on US operations ex post facto, but 

rather endorsed them, general consent for an ongoing operation was perfectly legitimate during 

the Event. 

 

5.1.2.3 Legal Ramifications 

Consent only validates the US’ action of deploying drones on Yemeni territory. Consent will 

only preclude the wrongfulness of jus ad bellum violations. Consent cannot preclude 

wrongfulness for acts that the host state is unable to lawfully commission itself. Further, a 

granting state must also take measures to ensure the aiding state's conduct is also in adherence 

to applicable legal regimes, especially obligations erga omnes.152 A state, ‘cannot lawfully 

allow attacks that would violate applicable human rights or humanitarian law norms, since it 

does not itself enjoy such authority’. 153 

 

5.1.2.4 Could the US Rely on Consent? 

It appears that the US has a very strong case for legitimate consent. All the requisites appear to 

have been fulfilled, or at least fulfilled to a far greater degree than any competing analyses. As 

such, this thesis suggests that the US had consent for its operations during the Event. 

 

5.1.3 Jus ad bellum Conclusion 

The frameworks and analyses of both self-defence and consent under jus ad bellum demonstrate 

that judicially manageable and discoverable standards existed for assessment in Faisal’s 

petitions. Additionally, these legal frameworks demonstrate that the ‘question of the 

commencement’ of military action, as cited by The US appeal Court had such standards, and 

that the US already had an ongoing policy determination on the issue: something that a US 

judicial review would not alter, nor undermine. Therefore, the question of commencement of 

military action by the US was a legal question, unfit for the PQD. 

 

151 DA, article 45. 

152 (n.52) Heyns et al, p.799-800. 

153 M. N. Schmitt, Drone Attacks under the Jus ad Bellum and Jus in Bello: Clearing the “Fog of Law”, Yearbook 

of International Humanitarian Law, Vol.13, 311-326 (2010), p.315. 
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5.2 IHL 

IHL is the legal framework operational during an armed conflict (AC). It is active during an 

AC irrespective and completely independently of questions of jus ad bellum.154 The raison 

d’etre of IHL is to ameliorate human suffering and infrastructural destruction that is superfluous 

to military objectives, and the immense spectrum of humanitarian consequences arising 

therefrom: problems that are consistently a nexus of AC’s.155 

 

IHL regulates jus in bello, or the Conduct of Hostilities (COH). COH refers to the means and 

methods utilised by parties to an AC.156 Therefore, to regulate the COH, is to restrict the means 

and methods of warfare, meaning that certain tactics and weapons are prohibited. In order to 

achieve this, parties to an AC are mandated to adhere to certain rules, which support core 

principles: distinction, proportionality, and precaution in attack. These principles form the 

substratum of IHL,157 and will be discussed following. 

 

Treaty and custom govern equally in IHL. The Four Geneva Conventions 1949 (GC) and their 

two additional Protocols 1977 (AP I & AP II) are the primary treaties of IHL. IHL is also 

governed by a rich body of customary rules. These rules were codified within a database by the 

ICRC in 2005, and are now easily and broadly accessible.158 When citing a rule of customary 

law, the format will be: 

 

‘ICRC, Rule [insert number].’ 

 

 

 

 

154 (n.52) Heyns et al, p.795-796. 

155 (n.3) Melzer, p.79. 

156 AP I, Art. 35; ICRC Rule 70. 

157 (n.89) Heyns [67-76]. 

158 See: http://ir.icrc.org/en/international-humanitarian-law/sources-ihl-treaties-customary-law/ 
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5.2.1 Types of AC 

There are two categories of AC recognised in IHL: an international armed conflict (IAC), and 

a non-international armed conflict (NIAC).159 

 

An IAC is any recourse to armed force between two states.160 Without a jus ad bellum 

justification, the drone strike of the Event would constitute an IAC between Yemen and the 

US.161 However, this thesis has accepted that jus ad bellum was reconciled,162 and so will not 

address IAC’s further, only the law pertaining to NIACs. 

 

A NIAC is described as, ‘a conflict not of international character.’163 Specifically, this exists 

when there is armed violence between the armed forces of one or more states, and a non-state 

armed group (NSAG). A NIAC can also exist between opposing NSAGs.164  

 

NIACs are regulated by Article 3, Common to the Geneva Conventions (CA 3) and by AP II. 

AP II is more restrictively applied than CA 3. Its mandate only extends to NIACs contested 

between states and NSAGs; not between only NSAGs. Further, the discharge of AP II requires 

that the NSAG(s) in question control a substantial area of territory from the opposing state, 

from which consistent and concerted military operations may be undertaken. AP II should be 

understood as a means to supplement CA 3, ‘without modifying its existing conditions of 

application’.165 Consequently, this thesis will regard CA 3 and customary IHL rules as the state-

of-the-art legal frameworks relevant to NIACs, with recourse to AP II as and when it is useful.   

 

159 See: ICRC, How is the Term "Armed Conflict" Defined in International Humanitarian Law?, Opinion Paper 

(March 2008). Available: https://www.icrc.org/en/doc/assets/files/other/opinion-paper-armed-conflict.pdf 

160 CA 2(1); Tadic [70]. 

161 D. Schindler, The different Types of Armed Conflicts According to the Geneva Conventions and Protocols, 

RCADI, Vol. 163, 1979-II, p. 131 

162 (n.89) Heyns [52]. 

163 United States Department of Defense, War Manual, p.73. 

164 (n.68) Tadic, [70]. 

165 AP II, article 1(1). 
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5.2.1.1 Existence of a NIAC 

For IHL to regulate the Event, it must be established that there existed a NIAC to which the US 

and AQAP were both party during the Event. Two potential NIACs will be addressed: 

 

i. between Yemen and AQAP, to which the US were an intervening state; 

ii. between the US and AQAP directly. 

 

For a NIAC to exist, there must exist, ‘protracted armed violence’, between, at least two non-

state armed groups, or one such group and a state.166 Further criteria are; 

 

i. there is sufficient organisation within the non-state armed group(s); 

ii. fighting is sufficiently intense.167 

 

A state’s belligerence in a NIAC can be ascertained if its official military forces are conducting 

military operations against the NSAG. Identifying an NSAG requires more analysis. 

 

5.2.1.2 Organisation of NSAG 

AP II states that an NSAG must possess such responsible command and territorial fortitude, as 

to allow it to conduct, ‘sustained and concerted military operations.’168 It was also held by the 

ICTY that, ‘a party to an armed conflict only needs a minimal degree of organisation to ensure 

their application’.169 This means that basic organisational prowess would have ensured AQAP 

status as an NSAG, per jurisprudence. Other factors for establishing the status of NSAGs 

 

166 (n.68) Tadic, [70]. 

167 (n.27) International Bar, p.20. 

168 AP II, Art 1(1). 

169 Prosecutor v. Boskoski and Tarculovski (Trial Judgment), IT-04-82-T, International Criminal Tribunal for the 

former Yugoslavia (ICTY), 10 July 2008 [197]. 
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include, ‘the existence of headquarters, designated zones of operation, and the ability to 

procure, transport and distribute arms’.170  

 

Due to continued conflicts with Yemeni government forces, before and after the Event, whilst 

controlling territory in Yemen, along with the ability to plan, orchestrate and claim 

responsibility for attacks,171 with ongoing military entrenchment,172 it would be certain to 

conclude AQAP had sufficient organisation. This is befitting of the title, ‘the most dangerous 

branch of al-Qaeda’.173 Therefore, AQAP constituted an NSAG during the Event. This means 

that the first criteria for establishing a NIAC is fulfilled for both of the above-mentioned 

potential NIACs. From here, it will be assessed individually if the second element can be 

fulfilled for either of them. 

 

5.2.1.3 Intensity 

The requirement of a certain violence intensity threshold is to create a margin of error between 

armed conflict, and domestic disturbance or unrest: situations below the scope of IHL.174 

Assessment should be conducted on a case-by-case basis.175 In Prosecutor v Limaj, Bala and 

Musliu, it was held that the presence of several factors, in combination, are relevant in any given 

assessment. These include factors such as territorial contention between belligerents, increases 

in arms supply and troop mobilisation, or if the UN Security Council has taken interest, or 

passed a resolution.176 Like organisation, there is no exact formula: the severity of some factors 

 

170 (n.27) International Bar, p.20-21. 

171https://www.nytimes.com/2006/02/05/international/middleeast/mastermind-of-uss-cole-attack-escapes-

jail.html [Accessed: 17.01.2021] 

172 G. Tombesi, Drone Strikes Practice: Assessing jus in bello Proportionality, Jus in Itinere, Rivista Semestrale 

di Diritto, Numero 1/2019, p.22. 

173 https://edition.cnn.com/2015/01/14/middleeast/yemen-al-qaeda-arabian-peninsula/ [Accessed 17.01.2021] 

174 APII, Article 1(2). 

175 (n.27) International Bar, p.21. 

176  Prosecutor v. Limaj et al. (Trial Judgment), IT-03-66-T, International Criminal Tribunal for the former 

Yugoslavia (ICTY), [30.11.2005] [90]. 
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can negate the mildness or absence of others. For example, the Inter-American Commission on 

Human Rights found that a ‘carefully planned, coordinated and executed… armed attack’, 

would fit the intensity requirement, even if conducted over 30 hours, normally a time frame 

synonymous with a, ‘situation of internal disturbance(s)’.177  

 

5.2.1.4 Yemen v. AQAP 

It has been proffered that a NIAC definitely existed between Yemen and AQAP by 2011, and 

was evidenced by Yemen’s deployment of regular armed forces, AQAP’s control of significant 

territory and the mass displacement of civilians.178 It is then sensible to interpret that violence 

was sufficient for a NIAC. It would be testing to imagine a situation in which a national army 

cannot monopolise the territory of its own country or prevent displacement of civilians within 

a two-year spell, as anything other than indicative of a situation that has exceeded internal 

disturbance. 

 

The pattern of conduct in Yemen is neither small-scale nor sporadic. In one example of armed 

violence, fifteen thousand Yemeni civilians were displaced after a five-day military clash 

between AQAP and Yemeni forces.179 This is supported by reports that these clashes 

continuously intensified through 2012-2014, a period in which the Event was enveloped.180 

 

Further, the Yemeni government had declared ‘war’ on AQAP and wielded tanks, artillery and 

its air-force in pursuit of that stated goal.181 This paints a clear overall picture of an armed 

conflict in Yemen from late 2011 until a time after the Event. There is also indication that 

 

177 Inter-American Commission on Human Rights, Report No. 55/97, Case No. 11.137: Argentina, OEA/ 

Ser/L/V/II.98, Doc. 38, December 6 rev., 1997 [154-155]. 

178 (n.13) Farley, p.69. 

179 Ibid 

180https://www.rulac.org/browse/conflicts/non-international-armed-conflicts-in-yemen#collapse2accord 

[Classification] [Accessed 25.01.2021]. 

181 (n.13) Farley, p.69. 
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between 2017-2018 these same conflicts were still ongoing,182 and so in the absence of a 

declared ceasefire, acknowledgement of a cessation of these hostilities, or substantial collapse 

of AQAP’s organisational credentials before August 2012, it is nigh on impossible to conclude 

that there was not an existent NIAC between the Yemeni Government and AQAP in the territory 

of Yemen, during the Event. 

 

5.2.1.4.1 US Intervention 

When a third party enters a NIAC on the territory of another state, there are two possible legal 

outcomes. If the third state supports the home state against the NSAG, then the conflict is a 

‘transnational NIAC’; an ordinary NIAC, differentiated only by the existence of a foreign state 

actor. The qualitative criteria and legal frameworks are the same. If the third state supports an 

NSAG in opposition to the host state, a separate IAC will be initiated.183 This view is supported 

by the ICRC184 and the ICJ.185 Moreover, it is the ‘majority’ view in scholarship.186 The key 

factor in a transnational NIAC is against whom the third state direct hostilities.187 An example 

of this is the US invasion of Afghanistan in 2001. The US was targeting The Taliban, which 

was considered the de facto Government, making the conflict an IAC. However, following the 

defeat of the Taliban, and the installation of a government with whom the US were cooperating, 

the conflict was de-internationalised, and recognised as a NIAC, to which the US was party as 

 

182https://www.rulac.org/browse/conflicts/non-international-armed-conflicts-in-yemen#collapse2accord 

[Overview] [Accessed: 25.01.2021]. 

183 K. Heller, The Use and Abuse of Analogy in IHL, (2015) p.245, in J. Ohlin (Ed), Theoretical Boundaries of 

Armed Conflict & Human Rights, Cambridge University Press (2015), Forthcoming, Available at 

SSRN: https://ssrn.com/abstract=2546359 

184 ICRC, International humanitarian law and the challenges of contemporary armed conflicts, document 

31IC/11/5.1.2 (2011), p.10-11. 

185 (n.114) Nicaragua Case [114-115] & [219]. 

186 S. Radin, Global Armed Conflict? The Threshold of Extraterritorial Non-International Armed Conflicts, 89 

Int’l L. Stud. 696 (2013), p.702-705. 

187 (n.96) Heinsch, p.62. 



39 

 

a third state.188 For a third party state to join a NIAC, the intensity of hostilities between the 

third party and NSAG is ‘irrelevant’.189 Therefore, in light of the US’ use of force against AQAP 

in the territory of Yemen, in support of, and with the consent and cooperation of the Yemeni 

government, who were in an ongoing NIAC with AQAP, it can be accepted that the US, as an 

intervening state, was party to a conflict between Yemen and AQAP. 

 

There is also a question of whether the US and Yemen may be considered ‘one party’. This 

would be a question of co-belligerency. This doctrine has never taken root in the context of a 

NIAC. While some scholars propose the notion that co-belligerency should be ‘grafted onto’ 

NIAC IHL,190 this is not a position of established law. Rather, the above conclusion is sufficient. 

 

5.2.1.5 The US v. AQAP Independently 

It is widely accepted that the hostilities between the US and AQAP were insufficient to 

constitute an independent NIAC.191192 The hostilities were sporadic, inconsistent and lacking in 

levels of intensity similar to established NIACs.193 As Heller notes, after parties are sufficiently 

organised, only intensity matters in classification.194 Therefore, it is unlikely that this 

hypothetical NIAC could be relied upon for the discharge of IHL. 

 

 

 

188 ICRC, International humanitarian law and the challenges of contemporary armed conflicts, document 

31IC/11/5.1.2 (2011), p.10-11. See Also: https://www.lawfareblog.com/united-states-party-aqap-specific-armed-

conflict-yemen 

189 (n.13) Farley, p.72. 

190 See: C. Bradley & J. Goldsmith, Congressional Authorization and the War on Terrorism, 118 Harv. l. Rev. 

2047, 2113 (2005). 

191 (n.27) International Bar, p.23. 

192 (n.186) Radin, p.733-734. 

193 (n.13) Farley, p.70. 

194 (n.183) Heller, p.259-260. 
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5.2.2 Rules of Targeting in a NIAC 

Parties to a NIAC are bound by specific rules in regard to who and how they may target.195  

 

5.2.2.1 Distinction 

Distinction is a cardinal rule in IHL;196 called the ‘undisputed cornerstone of IHL.’197 AP I and 

AP II both recognise that civilians and the civilian population shall not be the object of attack.198 

Further, distinction’s title as the ‘cardinal rule’ of IHL is of customary status,199 and applicable 

in a NIAC.200 Failure to adhere to the rule of distinction will be a violation of IHL, as an 

indiscriminate attack.201 Civilians are defined negatively. This means that no person may be 

targeted unless they are specifically qualified as a legitimate target.202 In other words, everyone 

is a civilian unless status positively renders otherwise. A civilian will lose his/her protective 

status if they directly participate in hostilities (DPH).203 There is no objective threshold in the 

assessment of what amounts to DPH.204 The Interpretative Guidance on Direct Participation on 

Hostilities, produced by the ICRC contains a 3-part test that describes, with broad acceptance, 

 

195 (n.27) International Bar, p.19 

196 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p.226, International    

Court of Justice (ICJ), 8 July 1996, [78]. 

197 (n.3) Melzer, p.80. 

198 AP I, articles 48, 51(2) & 52(2). 

199 ICRC Rules 1 & 7. 

200 AP II, article 13(2). 

201 AP I, article 51(4); ICRC Rule 12. 

202 Prosecutor v. Milan Martic (Appeal Judgment), IT-95-11-A, International Criminal Tribunal for the former 

Yugoslavia (ICTY), 8 October 2008 [300]. 

203 AP II, art.13(3) 

204 Prosecutor v. Pavle Strugar (Appeal Judgment), IT-01-42-A, International Criminal Tribunal for the former 

Yugoslavia (ICTY), 17 July 2008 [173-175]. 
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when a civilian may be directly participating.205 There are three cumulative criteria that state 

that a participatory act by a civilian: 

 

i. Must be likely to adversely affect the military operations or military capacity of a party 

to an armed conflict or, alternatively, to inflict death, injury, or destruction on persons 

or objects protected against direct attack (threshold of harm); 

 

ii. There must be a direct causal link between the act and the harm likely to result either 

from that act, or from a coordinated military operation of which that act constitutes an 

integral part (direct causation); 

 

iii. The act must be specifically designed to directly cause the required threshold of harm 

in support of a party to the conflict and to the detriment of another (belligerent nexus).206 

 

Therefore, as it pertains to DPH, an action must be destructive to the armed forces of a party 

within a NIAC, or another protected person or object. That act must cause the harm by virtue 

of a ‘single causal step’,207 or constitute an inseparable component of a ‘concrete and 

coordinated tactical operation’.208 Finally, there must be deliberation on the part of the author, 

in support of a party to the conflict. There is no objective basis as to how fulfilment of these 

conditions will manifest. For example, if a civilian fired a weapon, or directed another to fire a 

weapon at a belligerent party, on behalf of another party, this will constitute DPH. However, 

transporting munitions and recruiting individuals is not considered to be objectively indicative 

of DPH.209 As posited by Melzer, ‘general’ contributions to a war effort will not suffice as 

 

205 (n.96) Heinsch, p.68. 

206 N Melzer, The Interpretive Guidance on the Notion of Direct Participation in Hostilities Under International 

Humanitarian Law, ICRC, (2009), p.46. 

207 Ibid, p.53. 

208 Ibid, p.54-55. 

209 (n.13) Farley, p.76. 
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DPH.210 The threshold of DPH lies between those examples, and will be assessed on a case-by-

case basis.211 Crucially, the loss of protection only applies ‘for such time’ as a civilian 

participates.212 The accepted duration of this includes when an individual is in preparation for 

an act, during the act itself, and when returning from the act. Civilian status re-applies when the 

person has, ‘physically separated from an operation.’213 Finally, in the event of doubt, the 

person must be assumed to be a civilian and retain protection.214 In spite of apparent 

subjectivity, it can then be extrapolated with certainty that conduct considered as DPH has a 

high threshold and evidentiary burden. If the above 3-part test and additional requirements are 

all satisfied, then an otherwise civilian may be targeted in an AC. Otherwise, it is strictly 

prohibited. 

 

In a NIAC, ‘fighters’ may be targeted as a first resort. This includes either state armed forces 

or members of an NSAG.215 There are some other categories, but those are not relevant.216 State 

armed forces are ordinarily incorporated by their respective states through domestic 

legislation,217 and can be identified by traditional characteristics such as carrying arms openly, 

displaying official insignia recognisable at a distance, and obeying IHL.218   

 

Jurisprudence does not clarify exactly how membership to an NSAG is constituted. Again the 

ICRC has offered broadly accepted guidance on the issue, stating that, ‘individuals whose 

continuous combat function is to take a direct part in hostilities’, become members of NSAGs. 

 

210 (n.206) Melzer, p.53. 

211 (n.27) International Bar, p.30-31. 

212 AP I, article 51(3); AP II, article 13(3). 

213 (n.206) Melzer, p.67. 

214 (n.89) Heyns [67]. 

215 (n.120) Odle, p.642-643. 

216 (n.27) International Bar, p.28-32. 

217 (n.206) Melzer, p.69. 

218 ICRC Rule 4. 
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This mode of operation is termed ‘continuous combat function’ (CCF).219 There is no unanimity 

on how CCF manifests objectively. International jurisprudence offers strong and widely 

accepted guidance. CCF, and loss of immunity from attack occurs when:  

 

i. a civilian joins a terrorist organization, and this becomes his ‘home,’ or ‘within the 

framework of his role in that organization he commits a chain of hostilities, with short 

periods of rest between them,’220  

ii. when breaks from individual instances of DPH can be identified as nothing other than 

preparation for the next hostility.221
  

 

According to this description, CCF may be understood as DPH that is notably habitual, rather 

than sporadic. An analogy might be: the continuity of DPH is to establishing CCF, what 

intensity of violence is to establishing a NIAC. Therefore, if DPH can be established, and is 

being commissioned by an individual on a consistent and regular basis, this broader pattern of 

regular conduct can constitute membership of an NSAG. Therefore, performance of a CCF will 

render an individual as a permissible target for ‘the duration of their membership’.222 

 

5.2.2.2 Proportionality 

Drone strikes must comply with the principle of proportionality. While some incidental harm 

to protected persons or objects (collateral damage) is permissible under IHL, strikes will be 

found to be disproportionate, and thus unlawful, if the harm inflicted is ‘excessive in relation 

to the concrete and direct military advantage anticipated’.223 This is also a rule of customary 

 

219 (n.120) Odle, p.644. 

220 Supreme Court of Israel, Public Committee Against Torture in Israel v. Government of Israel, Case No. HCJ 

769/02, (13 December 2006) [39]. 

221 Ibid, [39]. 

222 (n.27) International Bar, p.29. 

223 AP I, Articles 51(5)(b) and 57(2)(a)(iii). 
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international law,224 and is therefore binding on all parties to a NIAC. The rule in basic form 

means that belligerents must weigh the potential benefits of a military operation against the 

potential destruction to protected objects or persons, and limit operations to that in which such 

harm is within an acceptable range. 

 

It is accepted that to wound a single civilian in the course of targeting a sniper is proportionate, 

but to bomb an entire area in which a sniper is operating, would be disproportionate.225 The 

‘true’ threshold of proportionality lies somewhere in between these examples. The result of 

such an approach is that it ‘cannot be said whether a particular form of strike is always 

permissible or always forbidden.’226 By establishing opposing but accepted definitions, it is 

possible to narrow down the scope of disagreement and have somewhat of an accurate threshold 

of what proportionality approximately is. However, it should also be noted that in both of these 

hypotheticals, it would be possible to introduce factors that can potentially render inverted 

results. Essentially: proportion is a value-based assessment conducted on a case-by-case basis, 

with the understanding that, ‘the circumstances ruling at the time’ can change the nature of a 

particular legal assessment.227 

 

5.2.2.3 Precautions in Attack 

Parties to a NIAC must utilise precautions in attack.228 This is also a rule of customary law.229 

Parties must do everything feasible to verify that objectives to be attacked are neither civilian 

nor civilian objects, whilst taking all feasible precautions to minimize incidental loss of life. In 

that sense, the obligation to be cautious in attack is essentially just a reinforcement that strikes 

should respect distinction and proportionality. 

 

 

224 (n.220) Supreme Court of Israel [43]. 

225 Ibid [46]. 

226 Ibid [60]. 

227 AP I, article 52(2). 

228 AP I, article 57. 

229 ICRC Rule 15. 
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The parameters of this obligation are not mandated by a concrete definition. Instead, as the 

words ‘feasible’ and ‘practical’, and the notion of ‘circumstances’ suggest, this will always be 

a subjective, case specific assessment.230 This also entails that strikes that are unlawful at face 

value may later be shown to be lawful, and vice versa.231 In general, it can be understood that 

to be cautious is to increase the likelihood of a distinguished and proportionate strike, and to 

respect distinction and proportionality requires the taking of precautions.   

 

5.2.2.4 Humanity and Necessity 

Distinction, proportionality and precaution in attack are underpinned by the principles of 

military necessity and humanity. This amalgamation is reflected in AP I and AP II.232 These 

principles encourage that military operations are conducted in a fashion that coerces the 

submission of enemy forces at the earliest moment in time, with the least destruction and 

casualty caused, by means not otherwise prohibited.233 This marries up well with the overriding 

ethos in IHL that the objective is to weaken opposing belligerents, not necessarily kill its 

members.234 The interrelated Necessity and Humanity are best exemplified by the ICRC, which 

has proposed a limitation of force to that which can neutralise a threat.235  

 

5.2.3 IHL Violations 

The International Criminal Court (ICC) states that War Crimes are, inter alia, ‘serious 

violations of the laws and customs applicable in an armed conflict not of an international 

character’.236 It is further established as customary law that, ‘Launching an indiscriminate 

attack resulting in death or injury to civilians, or an attack in the knowledge that it will cause 
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excessive incidental civilian loss, injury or damage’, constitutes a War Crime in the context of 

a NIAC.237 This position is also confirmed in jurisprudence.238 Further, the requirement of 

precautions in attack is also separately regarded as a rule of custom, and so failure to adhere 

thereto would constitute a violation of IHL, and potentially a War Crime.239 Failure to adhere 

to the principles of Humanity and Necessity may also constitute a violation of IHL.240 War 

crimes and other IHL violations can incur both individual and state responsibility as discussed 

in section 4. 

 

State forces have a duty to ensure implementation of IHL, and in the case of suspected breach, 

report to a competent authority.241Following hostilities, states have a duty to search and account 

for missing or injured persons, and where there is suspicion that a war crime has been 

committed, search for and prosecute the responsible individuals.242 Furthermore, there is an 

implied corollary duty that a party responsible for a potential violation of IHL provides public 

information to an injured or bereaved party.243  

 

5.3 IHRL 

The third objective legal framework to be assessed for international obligations is IHRL. This 

framework protects the right to life. The right to life is considered the ‘supreme right’,244 and is 
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recognized as a rule of customary law and jus cogens.245 Further, such fundamental human 

rights are recognized as ever subsisting, therefore co-existing with IHL. However, the discharge 

of IHL can alter the exact contours of the right to life.246 Examined in this section, will be the 

right to life; in general and parallel with IHL. 

 

5.3.1 The Right to Life  

The right to life is generally articulated in the sense that there is a prohibition on the arbitrary 

deprivation of life. This is recognized in in the Universal Declaration of Human Rights,247 the 

International Covenant on Civil and Political Rights,248 and a number of regional IHRL 

treaties.249 The European Convention on Human Rights states that for a state to use lethal force 

against an individual, it must be on the basis of:  

 

i. self-defence, or defence of another; 

ii. pursuit of a lawful arrest; 

iii. quelling an insurrection or a riot.250 

While this is the European model of the right to life, these conditions are considered to identify 

what is considered ‘non-arbitrary’, as per the international scope of the right to life.251  

 

Lethal force must be both necessary and proportionate. Necessary is defined as when no other 

means are available for a particular purpose.252 Proportionate is defined as relative to the harm 
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that will otherwise be incurred.253 As such, in context, it could be understood that in the course 

of one of the above-mentioned permissions, lethal force would be permitted where no 

alternative means exist, and there is a real threat to life or limb if such force is not administered.  

IHRL is generally not open to a utilitarian trade-off in fundamental rights. For example, it is 

not permissible to inflict torture in order to prevent the death of another, or in the classic ‘ticking 

time bomb scenario’.254 However, international jurisprudence does recognize that the extremity 

of some situations can alter the parameters of this otherwise absolute standard, when states are 

realistically faced with no alternative but to accept some encroachment on rights.255  

 

5.3.1.1 The Right to Life in IHL 

It is almost ‘universally accepted’ that IHRL continues to apply concurrently with IHL.256 This 

is a principle that has been recognized in international jurisprudence,257 and in IHL treaty law, 

and in the context of a NIAC.258 This is considered a lex specialis principle: the targeting rules 

of IHL are more specific or tailored to the circumstances of an AC, and so hold precedence over 

the Right to life.259 Indeed, IHL has been termed the ‘human rights of armed conflict’.260 It can 

be understood with the following reasoning: if there exists an AC, IHL is active, and therefore, 

targeting rules of IHL apply. However, where an individual has been targeted in violation of 

IHL rules, then this will automatically represent a violation of IHRL, which does not disappear, 

but is a secondary infraction. In essence, where a civilian has been killed unjustifiably in an 
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AC, this civilian will also likely have been deprived of their right to life.261 The right to life 

always exists, but the presence of IHL can expand the conditions that will make their targeting 

non-arbitrary, if they are a legitimate target in IHL.  

 

5.3.1.2 The Right to Life Extra-territorially  

The US’ conduct in the Event was an extra-territorial action. Therefore, the applicability of the 

Right to Life extra-territorially must be assessed. There are several avenues by which the US’ 

conduct can be shown to be regulated by IHRL. Firstly, it has been pointed out that the right to 

life is of customary, or even jus cogens standard. As such, IHRL continues to bind state use of 

force at all times and locations. Such an interpretation is also recognized by IHRL literature.262  

 

The US may object to this on the basis of jurisdiction. States are bound by the provisions of 

IHRL treaties to which they are party. Such obligations are mandated by both territorial 

jurisdiction and personal jurisdiction. Territorially, state jurisdiction applies over individuals 

on a state’s own territory, or on a foreign territory over which a state has effective control.263 

In this sense, the US have a case to declare that individuals in Yemen are not under their IHRL 

jurisdiction. This argument has some basis from a literal interpretation since drones specifically 

allow action with minimal physical presence or encroachment on a territory. 

 

Personal jurisdiction applies where a state has physical power, authority, and control over an 

individual.264 In this sense, the US may declare that IHRL jurisdiction did not apply in the 

Event, since it did not have the individuals in custody, and did not have any means to physically 

control them prior to the TK. This line of reasoning has received limited and mixed 

interpretation in IHRL jurisprudence. It has been held that the act of extra-territorial killing 
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itself would constitute an exercise of personal jurisdiction,265 but the contrary has also been 

held.266 Therefore, the issue of jurisdiction is not certain. 

 

It has also been suggested in scholarship that the decision to pursue an individual with lethal 

force is an exercise of personal jurisdiction, since this represents a whimsical ‘ultimate control’ 

over an individual.267 This appears to make logical sense. The decision over life or death of an 

individual is a form of control that is superordinate to all others. If the right to life is truly the 

‘supreme’ right, then it would appear that a discretion over the protection thereof would 

constitute the supreme exercise of control over an individual.  

 

Aside from these arguments, it has been demonstrated that for the US to lawfully conduct the 

operation of the Event initially, there must have been valid consent. Consent was the pre-

condition for reconciliation of both the NIAC to which the US were party, and the conditions 

of jus ad bellum. Consent is only legitimate if the ‘allowed’ state can fulfil the IHRL obligations 

of the ‘permitting’ state. Ipso Facto, the US were constrained by the human rights obligations 

of Yemen, which are both territorial and personal in regard to the victims of the Event.268 These 

are also the obligations described above in sections 5.3.1. Therefore, in the Event, for the US 

to rely upon consent, is an implicit recognition that it was bound by the legal framework of the 

prohibition on the arbitrary deprivation of life, as per IHRL.  

 

5.3.1.3 Obligation to Investigate 

Coupled with the right to life, is a corollary duty to investigate a death caused by state use of 

force.269 Investigations should be both official and effective. Furthermore, investigations should 
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be prompt, thorough and conducted by an impartial body.270 This aspect of the right to life also 

continues during IHL. Failure to discharge such an investigation can result in a violation of the 

right to life.271 According to the UN, the requirement to investigate parallel violations of IHRL 

and IHL is ‘not a matter of choice or policy; it is a duty under domestic and international law.’272 

 

5.3.2 IHL and IHRL Conclusion  

Unlike questions of jus ad bellum and the existence of a NIAC, specific information about the 

Event is scarce. This is due to the aforesaid covert nature of the US drone program. Therefore, 

there is no speculation on whether the killings in the Event were lawful or unlawful. However, 

what is clear is that, along with jus ad bellum, IHL and IHRL provides a plethora of universally 

binding rules that regulate extra-territorial TK’s. The above discussed mandatory requirements 

of distinction, proportionality, and precaution in attack from IHL, and necessity and 

proportionality from IHRL, are principles of customary international law, and thus represent 

universally applicable, judicially manageable and discoverable facts, that cannot be subjugated 

to a domestic policy decision. Therefore, the PQD was likely mis-applied.  

 

6. Enforcement Mechanisms  

This chapter will give a brief overview of the foremost mechanisms and institutions capable of 

enforcing international law, as it pertains to states and individuals that may have committed a 

breach of an obligation. For a more complete picture, see the chapters cited in this section, by 

Zyberi, Kantorowicz-Reznichenko, and Zegveld. 

 

6.1 Duties 

If a state is found to have committed an internationally wrongful act under the DA 2001 

framework, then there is a duty incumbent on that state to provide a remedy. Remedies can take 

multiple forms, including, but not limited to; cessation and non-repetition, reparation, 
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compensation, or satisfaction.273 However, the DA 2001 are restricted to responsibility owed to 

other states, not individuals, and so this legal framework, whilst highlighting the attribution and 

violation of international legal obligations, is not of use for the question of jus ad bellum. This 

is because the potentially violated state, Yemen, has given consent to the US, precluding 

wrongfulness. Moreover, there are no other state petitions against the US for this case. 

 

6.1.1 ICJ 

The ICJ offers opinions on the interpretation of treaty, any questions of international law, and 

breaches of international obligations,274 therefore making it applicable to disputes regarding 

legal obligations. However, the Court only hears disputes between states, and only has 

jurisdiction where states voluntarily consent to its judgement.275 Theoretically, if a third state 

would bring a case against the US, then Article 94 of the UN Charter mandates that states 

engaged in a dispute before the ICJ are to adopt its judgement.276 If one state fails to do this, 

the other state may refer the issue to the UNSC, which can enact measures to ensure 

compliance.277 However, this measure has never been discharged, even in cases of consistent 

non-compliance.278 This measure is also not likely to be effective against a member of the 

UNSC Permanent Five, who have veto power for UNSC action; one of which is the US.279 

 

The ICJ does make important contributions to the corpus and understanding of IHL generally. 

For example, the Court has helped to codify that states are under an obligation to provide 

 

273 DA, articles; 30, 31, 36, 37. 

274 ICJ Statute, article 36(2). 

275 ICJ Statute, Article 36. 

276 UN Charter, article 94(1). 

277 Ibid, 94(2). 

278 E. Kantorowicz-Reznichenko, The Enforcement of International Law, 369., in, M. Hosli and J. Selleslaghs, 

(Ed’s), The Changing Global Order. United Nations University Series on Regionalism, (2020) vol.17, Springer, 

Cham., Available: https://doi.org/10.1007/978-3-030-21603-0_18  

279 (n.55) Shaw, p.1206. 



53 

 

reparations for all natural and legal persons affected by violations of IHL and IHRL.280 

Therefore, while individuals do not have direct standing in the ICJ, the work of the ICJ does 

contribute to the protection of individuals and enforcement to that effect. In sum, the ICJ may 

be considered ‘quite useful’ in the enforcement of IHL and IHRL.281 

 

6.2 UN Security Council  

The UNSC has a unique position, as the sole institution that may discharge the use of force as 

an enforcement mechanism, and whose resolutions are universally binding.282 The UNSC in 

endowed with two variations of enforcement measures. Those that involve the use of force, and 

those that do not.283 For this, the UNSC will first assess if a threat to peace, breach of peace or 

act of aggression is taking place.284 The UNSC will first request that UN member states comply 

with measures ‘it deems’ necessary in a given situation.285 Following a non-compliance with 

such a request, the UNSC may adopt coercive measures, such as economic, tele-communicative 

or infrastructural disruption to a state, or severance of diplomatic ties.286 Following continued 

non-compliance by a state in question, the UNSC may sanction a use of force by air, land or 

sea against a state.287 Further, states are mandated to comply with these measures.288 
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6.2.1 Non-Force 

Since the mid 1990’s, the UNSC has exclusively imposed targeted sanctions. These are aimed 

at specified individuals and regions, primarily intend to freeze certain assets and restrict travel 

and economic freedom of the recipient.289 These are preferred against earlier forms of sanctions, 

which could indiscriminately devastate civilian populations.290 An example of such a measure 

not involving the use of force can be witnessed in UNSC Resolution 1970.291 Under this 

umbrella, the UNSC has also formed ad hoc tribunals, the most famous being The International 

Criminal Tribunal for Former Yugoslavia,292 and the International Criminal Tribunal for 

Rwanda,293 to address serious and systematic violations of IHL in these territories.  

 

6.2.2 UNSC Authorisation of Force 

Aside from the jus ad bellum justifications discussed in section 5, the UNSC may mandate a 

use of force under Chapter VII of the UN Charter.294 UN member states are requested to make 

their armed forces available to the UN for such purposes.295 However, as noted by Reznichenko, 

this is not mandatory,296 and so the UNSC has no ‘standing army’ as such. Despite this, the UN 

currently engages in broad ongoing peacekeeping missions. According to Zyberi, as of 2018, 

there were approximately 110,000 UN peacekeepers, spread over 14 missions.297 The UN 
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peacekeeping forces are bound by the principles of state consent and impartiality, and use force 

only in self-defence or as when specified. As such, this institution may be considered as a 

neutral enforcer of international law.298 An example of a use of force being sanctioned can be 

witnessed in UNSC Resolution 1973.299 

 

Like with the ICJ consent requirement, the veto power within the UNSC Permanent Five is an 

ever-present barrier to action or intervention in a particular situation. An example of this is in 

the attempted UNSC resolution to apply sanctions to Syria for chemical weapons use; it was 

vetoed by both Russia and China, and was Russia’s seventh veto on the issue, highlighting that 

such action is at the mercy of certain states’ approval.300 

 

However, as with the ICJ, the UNSC has also contributed to a fuller corpus of law in relation 

to protection of civilians from serious violations of IHRL and IHL. The UNSC has passed 

multiple resolutions aimed at the protection of not only civilians, but specifically women and 

children, and in regard to peace and security.301 Further, the UNSC has increasingly called for 

accountability for, and condemnation of, violations of IHL and IHRL in situations of armed 

conflict.302 In that sense, while the effectiveness of coercive military action may be limited in 

the present, the rules regarding protected persons in AC’s will be greater in the future due to 

the work of the UNSC.  

 

Therefore, while the UNSC has an unrivaled position as an enforcement body able to coerce by 

sanctioning the use of force, the reality is problematic. Article 39 UN Charter must first be 

reconciled with a threat to or breach of international peace, and the UNSC Permanent Five must 

then act in unison, something which is contingent on them having aligned geo-political 
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aspirations or interests. By proxy, Permanent Five members likely also have effective 

operational immunity from UNSC action. 

 

6.3 Remedies for Individuals 

ICRC Rule 150 states that a state is under an obligation to make full reparation for an injury or 

loss caused. This is considered to apply to NIAC, and can apply directly to individuals.303 This 

provision is echoed in multiple other legal documents. For example, IHL has a built in 

mechanism to this effect, under AP I.304 However, IHL as a corpus of law has no binding 

provisions that force states to give direct effect to this.305 This is echoed in the statute of the 

ICTY, which declares that compensation must be sought at a national court or alternative, but 

undefined authority.306 Attempts before national judiciaries have generally had limited success, 

with states considering remedies not to include owed to individuals.307 In the US specifically, 

the Alien Tort Claims Act provides that the US has jurisdiction to provide remedies to foreign 

individuals that may have suffered a civil injury in violation of international law, for which the 

US state is responsible.308 However, this has not been consistently applied. Indeed, the 

departure of this thesis is based on the selective nature with which national judiciaries may 

entertain individual petitions.  
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6.3.1 Arbitration 

Tribunals and commissions have previously been established that can provide redress or 

remedies for individuals in NIACs. Two examples are the UN Compensation Commission 

(UNCC), and the Eritrea-Ethiopia Claims Commission (EECC). The UNCC was established by 

the UNSC in 1991 to address the unlawful invasion of Kuwait by Iraq, and was equipped to 

provide redress for any ‘direct loss, injury or damage’, including to ‘nationals’.309 It has been 

noted that the ‘vast’ majority of claims within this commission were from individuals.310 The 

EECC was established in 2000 by the Eritrea-Ethiopia Peace Agreement, and was equipped to 

adjudicate claims for loss, damage and injury between parties. This included claims by natural 

legal persons, and injurious claims were made on the basis of IHL violations or related to 

conflict.311 Therefore, bespoke tribunals or arbitration proceedings that facilitate individual 

claims for a remedy for a violation of IHL have been established and are possible. However, it 

should be noted that in the examples above, the action of the UNSC, and the cooperation of 

mutually injured states, or both, was required. Furthermore, such commissions are usually 

formulated on the basis of providing ‘mass’ remedial action for conflicts in general, and so 

would not be established for individual claims. 

 

6.4 Individual Criminal Responsibility  

The International Criminal Court (ICC), effective as of 2002, is a permanent international 

court,312 with jurisdiction over genocide,313 war crimes,314 crimes against humanity315 and 
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aggression.316 The court’s mandate is legislated for by the Rome Statute of the International 

Criminal Court (Rome Statute). The ICC is not a UN organ, but a separate judicial institute, to 

which states have delegated authority.317  

 

The Court’s jurisdiction only extends to crimes that were alleged to have been committed on 

the territory of a state party, or by a national of a state party.318 However, a non-state party can 

accept the Court’s jurisdiction voluntarily.319 The ICC is also a complimentary court, in that it 

defers jurisdiction to domestic judiciaries, and will only have a mandate to prosecute where a 

host state is unwilling or unable to.320 Further, the ICC has to prioritise its resources, and as 

such, has imposed a ‘gravity threshold’, trying only the most serious cases.321 

 

Article 13 ICC concerns the activation of jurisdiction. States may refer a situation to the Court, 

and this can include self-referral, such as was the case with Uganda in 2003, regarding a NIAC 

on its territory. Under Chapter VII UN Charter, the UNSC may also notify the ICC of a 

situation, which can include non-state parties. An example of this would be the UNSC referral 

regarding the case of Darfur, where acting Sudanese President Omar Al Bashir was indicted for 

genocide, war crimes and crimes against humanity.322 Otherwise, the ICC Prosecutor may also 

trigger jurisdiction by authority proprio motu; that is to say, of his/her own initiative.323  

 

As with much else, state compliance is a foremost issue. Article 89(1) mandates that state parties 

arrest indicted individuals on [those states’] territories, and article 103 mandates that state 
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parties implement prison sentences. However, it has been shown that state parties are 

inconsistent with their obligations pertaining to the Rome Statute, and the UNSC is inconsistent 

with its obligation in furthering compliance by non-state parties.324 A pertinent example of a 

failing in this regard can be seen in the ability of Omar Al Bashir travelling through various 

countries with an active arrest warrant, but encountering no arrest.325  

 

This argument is compounded by the lack of support from international superpowers. The US, 

along with Russia and China, all members of the UNSC Permanent Five, have not ratified the 

Rome Statute.326 The US has also enacted measures to further distance itself from the Court. 

This includes the American Service Members Protection Act 2002. Like the AUMF, this is a 

US domestic law with international ramifications. It mandates that the US can use force to 

‘liberate’ US nationals from the custody of the ICC.327 Its informal name, ‘the Hague Invasion 

Act’ likely demonstrates the US’ stance on the ICC’s authority.328 Therefore, while the ICC 

does represent a generally progressive development in international law enforcement, it is 

unlikely to have any impact on the US. 

 

6.5 Alternative Mechanisms 

It has been stated that the best prospect for accessing a remedy is in processes that combine IHL 

and IHRL.329 The UN framework recognizes the right to a remedy for victims of IHL and IHRL 

in a single UNGA Resolution: ‘[states should] povide those who claim to be victims of a human 
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rights or humanitarian law violation with equal and effective access to justice, as described 

below, irrespective of who may ultimately be the bearer of responsibility for the violation’.330  

 

However, as has been noted, enforcement power is limited to the UNSC, which is not a realistic 

enforcement avenue.  

 

Another possible means of de facto enforcement might be in the Universal Periodic Review. 

This process manifests as a periodic review of states’ fulfilment of obligations regarding the 

UN Charter, the Universal Declaration on Human Rights, conventions to which states are 

signatory and other legal obligations.331 In some sense, this may be said to evidence a peer 

pressure enforcement of human rights,332 which due to the lex specialis overlap with IHL, may 

help to enforce IHL adherence, and remedies for breaches thereof. 

 

However, it should be noted that while IHRL mechanisms may be useful in providing standing 

for individuals that have claimed to be victims of IHL and/or IHRL violations, enforcement 

from these institutions is non-binding and recommendary. In sum, it may be considered that,  

 

‘For the vast majority of the international community, the decisions of international human 

rights institutions are simply not treated as binding or authoritative within the domestic legal 

order, even if technically "binding" under the relevant treaty regime’.333 
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6.6 Problems with Enforcement in General  

International law lacks a centralized enforcement body, along with a social unanimity that can 

induce compliance.334 Instead, a range of institutions provide a piecemeal alternative.335 

Combined with state sovereignty and the underlying compliance dynamic of international law, 

the question of whether international law can actually be enforced remains disputed.336  

 

7. Concluding Remarks 

This paper has not determined that the drone strike in the Event was either lawful, or unlawful. 

Rather, it has been demonstrated that the United States’ conduct in the Event was bound by 

established and objective legal frameworks. These are jus ad bellum, International 

Humanitarian Law and International Human Rights Law, the specific legal obligations attached 

to each, and the corollary framework of legal responsibility. These are independent of the 

United States’ domestic policy. Humanitarian and Human Rights law in particular, mandate 

legal obligations that exist irrelevant to the US’ decision to commence military action. This 

broad plethora of binding international legal obligations is undoubtedly a body of judicially 

manageable and discoverable facts. Therefore, the use of the Political Questions Doctrine was 

likely unjustified in this case.  

 

The ramifications of the Political Questions Doctrine, and doctrines similar to it, are unclear. 

The lack of domestic implementation of international law, combined with the lack of a 

genuinely authoritative and centralized judicial organ may have dire consequences for literally 

untold numbers of civilians in conflict zones. This is especially true in terms of extra-territorial 

targeted killings administered with militarized drones. The United States is pioneering a new 

mode of warfare in the 21st Century. States may, within their own borders, or within the borders 

of other states, target individuals under the ‘colour of law’. States may avoid scrutiny, reasoned 

in equal parts by state secrecy, state interest and judicial acquiescence. It is said that al-Qaeda 

is a terrorist organisation. Perhaps, the greatest terror that its presence brings is the 

 

334 Y. Shany, Sources and the Enforcement of International Law: What Norms International Law-Enforcement 

Bodies Actually Invoke, Hebrew University of Jerusalem Legal Studies Research Paper Series No. 16-34, p.1-2. 

335 (n.281) Zyberi, p.9. 

336 (n.278) Kantorowicz-Reznichenko, p.361. 
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accompaniment of a contemporary Valkyrie, reigning from above, and operating with de facto 

impunity from the international legal order.  
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