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1. INTRODUCTION 
 

 

People with disabilities are vulnerable because of the many barriers we face: attitudinal, physical, 

and financial. Addressing these barriers is within our reach and we have a moral duty to do so...... 

But most important, addressing these barriers will unlock the potential of so many people with so 

much to contribute to the world. Governments everywhere can no longer overlook the hundreds of 

millions of people with disabilities who are denied access to health, rehabilitation, support, 

education, and employment—and never get the chance to shine. 

- Stephen Hawking 

 

 

1.1 Background 
 

Human rights conventions are the most important source of International human rights law. The 

purpose of these human rights conventions is to protect and promote the rights of the individual at 

a domestic and international level. Though these International human rights conventions are of 

immense importance, however one must keep in mind that these instruments are generally soft 

laws, and no state is legally bound to enforce their provisions. But once signatory to these 

conventions’ they become hard laws and states have a legal responsibility to respect, protect, and 

fulfil their obligations under International law. Because of their legally binding nature, they always 

have a strong impact on domestic legal systems throughout the world. However, it is not enough 

to have a de jure protection if the de facto protection is unachievable in practice. Therefore, it is 

ultimately the State Government and people upon whom the actual achievement of these 

conventions lies. 

Considering the above scenario, an important question formulates, do these international human 

rights conventions really improve the human rights conditions on the ground? To answer this 

question, it is important to go beyond a purely legalistic approach and there is a need to explore 

the social and institutional mechanisms, that why human rights are hindered in the process. For 

this reason, the thesis aims to explore some of these mechanisms by analysing the role of The 

United Nations Convention on the Rights of Person with Disability, 2006 for helping India in 

fulfilling the rights of disabled persons following both theoretical and empirical approach by 

conducting desk study as well as case study. 
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Disability is one of the major human rights issues in the present world. According to WHO, over 

a billion people live with some form of disability.1 According to the 3rd Universal Periodic Review 

of India, 2.21% of the Indian population is disabled.2 Developing and least developed countries 

have a higher prevalence of disability than developed countries. Persons with disabilities are one 

of the most vulnerable sections in society. Because of their vulnerability, they require special 

protection in society so that they can live a dignified life and should be treated equally without any 

discrimination to realize their human rights to full potential. But unfortunately, no legal document 

was specifically enacted for people with disabilities until the development of the United Nations 

Convention on the Rights of Persons with Disabilities in 2006. The UNCRPD was specifically 

enacted with this purpose to promote, protect and ensure the full and equal enjoyment of all human 

rights and fundamental freedoms by all persons with disabilities, and to promote respect for their 

inherent dignity.3   

In compliance with the UNCRPD, India has accepted the terms and conditions of ratifying the 

convention and developed its national legislation i.e. Rights of Persons with Disability Act 2016. 

However, the present research argues that the picture in practice is quite different, for it lacks logic 

and poor implementation. To clarify logic, the act adopted the same definition of “persons with 

disabilities” as mentioned in the UNCRPD but defeats its purpose i.e. disability is an evolving 

concept by restricting and categorizing the disabilities to 21 specified disabilities for which a 

person can apply for disablement certificate. The research through its qualitative single case study 

method presents the critical analysis of the definition of disability under the RPWD Act 2016 and 

showcase the poor implementation of law focusing on the persons who are not able to take the 

benefit just because they do not fall under these categories, however suffering the same hardship 

as of disabled persons. 

 

1.2 Aims and Motive of the thesis 
This thesis aims to analyse the role of The UN Convention on the Rights of Persons with 

Disabilities in fulfilling the rights of disabled persons in India. For this purpose, the thesis intends 

to make two main contributions. Firstly, by following the theoretical and data-driven approach, 

where it seeks to obtain primary data on disability from the Indian context. Secondly, to go beyond 

the pure desk-study, the thesis applies a qualitative single case study method to gain a deeper 

understanding of the practical situation. The study demonstrates a journey of a person towards 

getting a disablement certificate under The Rights of Persons with Disability Act, 2016 India which 

 
1 World Health Organization, 10 facts on disability; (2017) https://www.who.int/features/factfiles/disability/en/ 
<Accessed 14 June 2020>. 
2 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 29 
http://mea.gov.in/Uploads/PublicationDocs/27953_3rd_Universal_Periodic_Review_of_India.pdf  <Accessed 19 
August 2020> 
3 Article 1, Convention on the Rights of Persons with Disabilities; (2006) 
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-
1-purpose.html <Accessed 22 August 2020> 

https://www.who.int/features/factfiles/disability/en/
http://mea.gov.in/Uploads/PublicationDocs/27953_3rd_Universal_Periodic_Review_of_India.pdf
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-1-purpose.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-1-purpose.html
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is enacted on the guidelines of UNCRPD and is the single working legislation in the country 

dealing with a disability. 

I have chosen this case study intentionally because of my personal experience. After suffering 

from some form of disability when I applied for disability certificate in India under RPWD Act 

2016, I have gone through all the disability assessment process personally. I remained the victim 

of the process and faced numerous challenges. By facing the ground reality, the process has shown 

me how de jure protection is different from de facto protection. The legislation is of no use if not 

properly implemented. It made me realize that persons with disabilities surely need more advocates 

to promote their rights, especially in rural areas where people are not aware of their rights. 

Being a law student and living all the experiences personally, this study is an opportunity for me 

to highlight this topic at national and international level and showcase all the loopholes in the 

process and defects in the system. Therefore, the present research is chosen very carefully and 

purposely intends to improve the present practical situation of persons who are victimized under 

the disability assessment process because of the defects in the RPWD Act. The study will surely 

help more researchers to explore the shortcomings in the disability assessment process in India 

which is the foundation to get the benefits under the Act. Through this research, I want to take this 

opportunity by appealing the Government of India to kindly look into the matter to improve the 

present condition of the person suffering under the process. As the application regarding the same 

matter has already been sent to the Office of the Prime Minister of India through the online portal.4 

Due to the time-bound, the research is limited but will surely take it further in the doctoral study 

by reaching out to more people. 

 

1.3 Research question and methodology 
The research questions below that have driven me to choose this topic aims at describing the 

current phenomenon of the disability in India. The two main research question of the thesis are: 

How The UN Convention on the Rights of Persons with Disabilities helps India in fulfilling the 

rights of disabled persons? 

Do The Rights of Persons with Disability Act 2016 fulfil the purpose of The UN Convention on the 

Rights of Persons with Disabilities? 

To answer these research questions, this thesis will use two types of research methodology. Firstly, 

the literature review to answer how UNCRPD is helping India in fulfilling the rights of disabled 

persons covering the theoretical part. A presentation is made highlighting the important aspects of 

disability rights like education, employment, accessibility, social and financial sectors along with 

the compatibility of the International legal instrument UNCRPD with domestic legislation RPWD 

Act 2016 regarding India’s position on fulfilling the rights of persons with disabilities. 

 
4 Department of Administrative Reforms & Public Grievances, Grievance registration number: 
PMOPG/E/2020/0109948; (2020)   CPGRAMS-Home (pgportal.gov.in) <Accessed 20 November 2020> 

https://pgportal.gov.in/
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The study includes the qualitative analysis of primary sources like the official reports by the 

Government of India along with Universal Periodic Review which make up the theoretical part, 

complemented by various other UN reports on disability eventually contributes to outline the 

disability scenario in India. Moreover, to have a more comprehensive take on the matter, the state 

reporting by the Government of India towards the Committee of Persons with Disabilities has also 

been discussed. The paper tries to highlight the major challenges and problems faced by persons 

with disabilities in India. At the same time will make a decent effort to provide valuable 

suggestions for making new policies in the light of the UN Convention on the Rights of Disabled 

Persons. 

Secondly, the qualitative approach, which is based on single case study method conducted on an 

individual, who is suffering from hearing and visual impairment, applied for disablement 

certificate under Rights of Persons with Disability Act, 2016, India. The empirical findings 

showcase the shortcomings of the Act and problems relating to its implementation. To have a 

comparative analysis of Indian disability law with other countries, the thesis analyses the definition 

of disability under United Kingdom law on disability. The study points out one of the biggest flaws 

under The RPWD Act, 2016 of limiting the definition of disability by categorizing it into 21 

specified disabilities, ultimately defeats the purpose of UNCRPD. 

 

1.4 Thesis Overview 
The thesis is divided into five chapters. Following the present introduction discussing the 

background, research question, methodology and aims of the thesis to get the broader picture of 

the research.  

Following the second chapter goes through the theoretical perspectives to fully understand the 

concept of disability. For doing so, the viewpoint of various International Organizations under 

International law regarding present approach on disability, where UNCRPD as a prime source 

have been analysed, To have a more comprehensive take on the matter, SDG’s and some United 

Nations publications have been discussed. The chapter argues that disability is an evolving concept 

and there is a need to have a human rights approach to disability as it is the external factors which 

are responsible for the exclusion of persons with disabilities to participate fully in society.  It 

cannot be restricted or categorized as it is the foundation for discrimination. It argues that there is 

a need for a shift from an individualistic approach to one that focuses on broader societal processes 

of prejudice and exclusion.  

The third chapter presents an analysis regarding the role of UNCRPD with some of the defining 

elements like education, employment, accessibility, social and financial inclusion for helping India 

in fulfilling the rights of disabled persons by going through relevant legal provisions of the 

convention and measures taken in return by India. For gathering primary data to address the 

research question, Universal Periodic Review, Official Government of India Census of 2011 along 

with other Government reports have been analysed and taken into consideration. 
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The fourth chapter presents a single case study design as the main focal research method of the 

thesis. The overarching finding of the chapter is that there is an urgent need to make changes in 

the present domestic law on disability in India as it defeats the purpose of UNCRPD by 

categorizing the disability to certain specified disabilities. It shows the defects in the 

implementation process of the system. It ultimately points out that there is no use of de jure 

protection unless de facto protection is impossible to achieve practically. The persons with 

disabilities are perceived as unthinkable within the justice system, due to an insufficient 

understanding of the societal processes.  

Lastly, the final chapter ends with some concluding remarks and suggestions by indicating that 

while persons with disabilities have equal legal protection for their rights, due to the defects in the 

implementation of domestic legislation, this protection is largely inaccessible in practice. 
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2. UNDERSTANDING DISABILITY 
 

To understand disability at International level, this chapter will explain the current scenario of 

disability from the perspective of The United Nations Convention on the Rights of Person with 

Disability, 2006. This International treaty provides one of the most acceptable global frameworks 

on disability which showcase the current way of thinking about disability. It symbolizes a 

landmark in the history of disability rights.5 The convention represents the social model of 

disability establishing the direct connection between impairment and disability – referring to the 

social, environmental and attitudinal factors which in interaction with the impairment cause 

disability.6 The social model assumes that it is the society that disables the person and generates 

the problems associated with disability.7 

 

2.1 Approaches to disability 
There are four main approaches to disability. The charity approach is the oldest of the four, 

followed by the medical approach. The social and human rights approaches are more recent.8  

Earlier the medical or charity approaches were more prevalent in society. The charity approach 

treats persons with disabilities as passive objects of kind acts by making welfare payments to them 

rather than empowering them with rights to participate in political and cultural life.9 In the medical 

approach, the focus is very much on the person’s impairment, which is represented as the source 

of inequality.10 However, the social and human rights approaches are opposite and  introduce a 

very different perspective for disability.  

The social approach to disability puts the persons at the centre, not their impairment, and makes 

external factors responsible for inequality.11 According to this approach, Disability is not an 

individual problem but the inability of society to eliminate barriers challenging persons with 

disabilities.  Therefore, society should restructure policies, practices, attitudes, environmental 

accessibility, legal provisions and political organizations and eliminate the social and economic 

barriers that prevent the full participation of persons with disabilities.12 It opposes the charity and 

medical approach by constituting that all policies and laws should be designed with the inclusion 

of persons with disabilities. 

 
5 Edurne García Iriarte, "Models of Disability" In Disability and Human Rights: Global Perspectives; (2016) at p.11 
6 Ibid at p.12 
7 Ibid at p.17 
8 United Nations, The Convention on the Rights of Persons with Disabilities: Training Guide; (2014) at p. 8   
https://www.ohchr.org/Documents/Publications/CRPD_TrainingGuide_PTS19_EN%20Accessible.pdf <Accessed 11 
September 2020> 
9   Ibid at p.11  
10  Ibid at p. 9 
11  Ibid. 
12  Ibid. 

https://www.ohchr.org/Documents/Publications/CRPD_TrainingGuide_PTS19_EN%20Accessible.pdf


7 
 

The human rights approach to disability repose on the social approach by recognizing persons with 

disabilities as subjects of rights and the State and others as having responsibilities to respect these 

persons.13 It treats the barriers in society as discriminatory and provides avenues for persons with 

disabilities to complain when they are faced with such barriers.14 It acknowledges the persons with 

disabilities as the rights holder and the state to be the main duty bearer. 

A rights-based approach to disability is not driven by compassion, but by dignity and freedom.15 

It does not treat persons with disabilities as passive objects of charitable acts but seeks to assist 

people to help themselves so that they can participate in society, in education, at the workplace, in 

political and cultural life, and defend their rights through accessing justice.16 It seeks the inclusion 

of persons with disabilities in every sector of society. 

The human rights approach to disability establishes an evolution in the mindset of the people by 

making the conditions favourable for the persons with disabilities which allow their meaningful 

participation in the society. Viewing disability from a human rights perspective involves protection 

and promotion of their rights not only by providing disability-related services but by adopting 

measures to change attitudes and behaviours of people that stigmatize and marginalize persons 

with disabilities.17  

The thesis will follow the human rights approach to disability. A rights-based approach seeks ways 

to respect, support and celebrate human diversity and it is about putting in place the policies, laws, 

rules and regulations that remove barriers and guarantee the exercise of civil, cultural, economic, 

political and social rights by persons with disabilities.18 Moreover, programmes, awareness-raising 

and social support are necessary to change the way society operates towards persons with 

disabilities and they need to be provided with the opportunities to participate fully in society and 

with the adequate means to claim their rights.19 

 

2.2 Concept of disability under UNCRPD 
From the conceptual point of view, there is no universal definition of what constitutes a disability 

or who should be considered as having a disability.20 According to the UN flagship report 2018, 

countries have not defined persons with disabilities uniformly and have adapted practical 

definitions and thresholds for their own data collections on the basis of their policy needs and the 

 
13 Ibid at 10 
14 Ibid. 
15 Ibid. 
16 Ibid. 
17 United Nations, Monitoring the Convention on the Rights of Persons with Disabilities; (2010) at p. 9 
https://www.ohchr.org/documents/Publications/disabilities_training_17en.pdf <Accessed 20 February 2020> 
18 Ibid. 
19 Ibid. 
20 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.18 
http://mospi.nic.in/sites/default/files/publication_reports/Disabled_persons_in_India_2016.pdf  <Accessed 15 
March 2020> 

https://www.ohchr.org/documents/Publications/disabilities_training_17en.pdf
http://mospi.nic.in/sites/default/files/publication_reports/Disabled_persons_in_India_2016.pdf
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national definitions differ in meaning, scope and severity of disability.21 However, UNCRPD is 

one of the most accepted international instrument on disability. What is interesting to note is that 

the UNCRPD itself does not define disability in a strict sense it rather illustrates the concept of 

disability. According to its preamble, Disability is an evolving concept. It means it cannot be rigid 

and it is the external environment, and the attitudes that play a central role in creating the condition 

termed “disability”.22 The Convention is intended as a human rights instrument with an explicit, 

social development dimension.23 It reaffirms that all persons with all types of disabilities must 

enjoy all human rights and fundamental freedoms.24 

Article 1 of the CRPD provides that “Persons with disabilities” include those who have long-term 

physical, mental, intellectual or sensory impairments which in interaction with various barriers 

may hinder their full and effective participation in society on an equal basis with others.25 This 

description of disability is widely acknowledged and implemented and represents a paradigm shift 

in thinking about disability.26 

The description is not rigid or closed and therefore it is not categorizing different disabilities rather 

it is stressing that disability could be anything related to the equal and effective participation of an 

individual in the society. Participation could be in different ways for example in education, 

employment, transportation, or any accessibility to public services etc. because of different 

barriers, which not only includes physical impairment but also includes Government policies and 

legislations. 

The reference to “include” in article 1 could therefore extend the application of the Convention to 

all persons with disabilities, e.g., those with short-term disabilities or persons who are perceived 

to be part of such groups.27 It cannot be restricted to a certain extent as it always evolves with a 

society which provides the social approach to disability.  

 

2.3 Disability and International Law 
Under International law before the enactment of UNCRPD, there were several instruments which 

provided reference to disability. Such as in the Universal Declaration of human rights 1948, though 

overdue, provided positive and progressive steps to the advancement and rights of persons with 

disabilities.28 Global recognition of persons with disabilities has progressed significantly since 

then. In 1976, the United Nations adopted the International Covenant on Civil and Political Rights 

 
21 United Nations, Disability and Development Report: Realizing the Sustainable Development Goals by, for and 
with persons with disabilities; (2018) at p. 27  *Microsoft Word - UN flagship report disability - edited final 
<Accessed September 2020> 
22 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.17 
23 Ibid at p. 11 
24 Ibid. 
25 Article 1, Convention on the Rights of Persons with Disabilities; (2006) 
26 Edurne García Iriarte, In Disability and Human Rights: Global Perspectives; (2016) at p. 69 
27 United Nations, The Convention on the Rights of Persons with Disabilities: Training Guide; (2014) at p.18  
28 United Nations, Disability and Development Report: Realizing the Sustainable Development Goals by, for and 
with persons with disabilities; (2018) at p. 27 

https://social.un.org/publications/UN-Flagship-Report-Disability-Final.pdf
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and the International Covenant on Economic, Social and Cultural Rights, which alongside the 

UNDHR formed a triad of International human rights treaties, and what is called the International 

Bill of Human Rights applies to all and provided a basis for the universal human rights of persons 

with disabilities.29 

According to The International Classification of Functioning, Disability and Health, the concept 

of disability are the facts that disability is multidimensional and the product of an interaction 

between an individual’s certain conditions and his or her physical, social, and attitudinal barriers.30 

Similarly, the World Health Organization recognizes that Disability is not just a health problem 

but a complex phenomenon, reflecting the interaction between features of a person’s body and 

features of the society in which he or she lives. Overcoming the difficulties faced by people with 

disabilities requires interventions to remove environmental and social barriers.31 Ultimately the 

viewpoint of these International Organizations and agreements about disability is the same as 

blaming the external barriers to be the prime reason for discrimination and exclusion of persons 

with disability. 

Recently, disability is also recognized by several other organizations, instruments and 

development agreements of International law, which demonstrates the commitment of nations 

towards disability-inclusive development. The Sendai Framework for Disaster Risk Reduction, 

adopted in March 2015, included persons with disabilities as agents of change.32 The Addis Ababa 

Action Agenda, adopted in July 2015, recognizes the needs of persons with disabilities in the areas 

of social protection, employment, education, infrastructure, financial inclusion, technology and 

data.33 The World Humanitarian Summit, held in May 2016, launched the first-ever Charter on 

Inclusion of Persons with Disabilities in Humanitarian Action.34 Habitat III in October 2016 

adopted a disability-inclusive New Urban Agenda, guiding urban development with the principles 

of Universal Design and accessibility for all.35 The 2030 Agenda of Sustainable Development 

Goals on disability has been separately discussed in the next section. 

 

2.4 Sustainable Development Goals and Disability 
In the words of the Secretary-General of the United Nations António Guterres,  

“The 2030 Agenda for Sustainable Development is the world’s globally agreed plan for peace and 

prosperity for all on a healthy planet. But this vision of a better future can only be achieved with 

the full participation of everyone, including persons with disabilities”. 

 
29 Ibid. 
30 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.11  
31 Ibid at p.12 
32 United Nations, Disability and Development Report: Realizing the Sustainable Development Goals by, for and 
with persons with disabilities; (2018) at p. 27   
33 Ibid. 
34 Ibid. 
35 Ibid. 
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 The 2030 Agenda for Sustainable Development aims for leaving no one behind builds on the 

Millennium Development Goals seeks to reach the most vulnerable. SDGs are linked to the 

Convention on the Rights of Persons with Disabilities, and its implementation, by, for, and with 

persons with disabilities and hence should be in line with the CRPD to incorporate the disability 

perspective in all aspects of its realization, monitoring and evaluation.36 

The SDGs includes seven targets and 11 indicators explicitly referring to persons with disabilities, 

covering access to education and employment, availability of schools that are sensitive to students 

with disabilities, inclusion and empowerment of persons with disabilities, accessible transport, 

accessible public and green spaces, and building the capacity of countries to disaggregate data by 

disability. The SDG 4 is aiming at ‘Guaranteeing equal and accessible education, SDG 8 is for 

Promoting inclusive economic growth, full and productive employment, SDG 10 is for 

Emphasizing the social, economic and political inclusion of persons with disabilities, SDG 11 is 

for Creating accessible cities and water resources, affordable, accessible and sustainable transport 

systems and SDG 17 is for disability disaggregated data. 

The UN flagship report, Disability and Development Report – Realizing the SDGs by, for and with 

persons with disabilities, 2018 demonstrates that persons with disabilities are at a disadvantage 

position in comparison to those without disabilities in the attainment, monitoring and evaluation 

of the SDGs. Although progress has been observed in terms of the adoption or harmonization of 

existing laws and policies in line with the CRPD, progress in implementing such measures has 

been slow and discriminatory laws are also still in place in many countries.37 The fundamental 

barriers causing the exclusion of persons with disabilities need to be urgently addressed such as 

discriminatory laws and policies, lack of accessibility in physical and virtual environments, 

negative attitudes, stigma and discrimination, lack of access to assistive technology and to 

rehabilitation, and lack of measures to promote the independent living of persons with 

disabilities.38 

Further, the report suggests that Sustainable development for all can only be attained if persons 

with disabilities are equally included as both agents and beneficiaries as countries strive for a 

sustainable future.39 The success of the 2030 Agenda requires a participatory and inclusive 

approach in which all stakeholders, including persons with disabilities, are engaged.40 The 

National institution for transforming India supervise the implementation of SDGs from a policy 

perspective and The Ministry of Statistics and Programme Implementation, Government of India 

has been assigned with the task of development of measurement framework for tracking 

monitoring the progress of nationally defined SDGs and targets.41  

 

 
36 United Nations, Disability and Development Report: Realizing the Sustainable Development Goals by, for and      
with persons with disabilities; (2018) at p. 27   
37 Ibid at p. 43 
38 Ibid.  
39 Ibid. at p. 27 
40 Ibid. 
41 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.67 
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3. THE ROLE OF CONVENTION ON THE RIGHTS OF 

PERSONS WITH DISABILITIES IN FULFILLING 

DISABILITY RIGHTS IN INDIA 
 

2.1 Background 
The UN Convention on the Rights of Persons with Disabilities was adopted on 13 December 2006 

which entered into force on May 3, 2008. For the first time in the history of Human Rights law, a 

convention is specifically enacted for the Rights of the most vulnerable section of the society. It 

became the fastest negotiated human rights treaty which saw a record number of signatures on the 

opening day itself. CRPD affirms the urgent need to look at the human rights of disabled persons 

who have been neglected by society. It provides us with a progressive perspective by establishing 

disability as a major human rights issue. It came like a blessing for millions of people around the 

world living with disabilities.   

The purpose of this Convention is to promote, protect and ensure the full and equal enjoyment of 

all human rights and fundamental freedoms by all persons with disabilities, and to promote respect 

for their inherent dignity.42 The Convention focus on two important pillars of human rights i.e. 

Equality and Non-discrimination. The convention is undoubtedly a landmark and farsighted 

document for the rights of disabled persons. It is a blueprint to end discrimination and exclusion 

of the physically and mentally disabled in education, jobs, and everyday life.43 It promotes, defends 

and reinforces the human rights of all persons with disabilities.44 

India signed the Convention on the same day it was adopted and ratified it in October 2007. The 

Convention has come into force from May 3, 2008. The Convention places the following three 

important obligations on each State Party, Implementation of the provisions of the Convention: 

Harmonization of the country laws with the Convention and Preparation of a Country Report.45 

Therefore, as a signatory to the Convention, India is duty-bound to bring the domestic legislation 

relating to the persons with disabilities in accordance with the provisions of the Convention. 

However, before the adoption of this convention, India already had four major legislation relating 

to disability. But these instruments have failed on the ground level to protect the fundamental and 

basic human rights of the disabled persons. The Constitution of India through its preamble secure 

to all its citizen’s justice: social, economic and political; Liberty of thought, expression, belief, 

faith and worship; Equality of status and of opportunity. Article 41 of Constitution of India under 

The Directive Principles of State Policy provides that the State shall, within the limits of its 

economic capacity and development, make effective provision for securing the right to work, to 

 
42 Article 1, Convention on the Rights of Persons with Disabilities; (2006) 
43 The Hindu, 80 Nations sign UN pact to protect rights of disabled: New Delhi; (1 April 2007) 
https://www.thehindu.com/todays-paper/tp-international/80-nations-sign-U.N.-pact-to-protect-rights-of-
disabled/article14742689.ece <Accessed 20 July 2020> 
44 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.11  
45 Department of empowerment of persons with disabilities, International policy; (2020) 
http://disabilityaffairs.gov.in/content/page/internationl-policy.php <Accessed 11 August 2020> 

https://www.thehindu.com/todays-paper/tp-international/80-nations-sign-U.N.-pact-to-protect-rights-of-disabled/article14742689.ece
https://www.thehindu.com/todays-paper/tp-international/80-nations-sign-U.N.-pact-to-protect-rights-of-disabled/article14742689.ece
http://disabilityaffairs.gov.in/content/page/internationl-policy.php
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education and to public assistance in cases of unemployment, old age, sickness and disablement 

and in other cases of undeserved want.46 Under the Constitution of India relief to the disabled is a 

State subject 47 which means the legislature of a State may make laws. Besides these provisions, 

The Constitution recognizes Social welfare, including the welfare of the handicapped and mentally 

retarded48 and safeguarding the interests of weaker sections of society, including the handicapped 

and mentally retarded.49 

In India, Government have Five Year Plans for the development purpose and resource allocation 

for the nation. The extent to which disability was neglected in the policies of the country can be 

seen from the fact that from 1st to 10th Plan i.e. from 1947 till 2007, there was almost no mention 

of disability whatsoever. In the 11th Five Year Plan for the first time Government of India 

recognizes this and states, “India being a signatory of UNCRPD, it is now obligatory upon us to 

incorporate the essence of the Convention in our planning, implementation, monitoring, and 

review processes.”50 It also mentioned the General Principles of CRPD and stated, “There is an 

urgent need to review all the four disability legislations and to amend them suitably to bring them 

in consonance with UNCRPD.”51  

The National Policy for Persons with Disabilities 2006 also recognizes that Persons with 

Disabilities are valuable human resource for the country and seeks to create an environment that 

provides equal opportunities, protection of their rights and full participation in society.52 Besides 

this, based on the principles of the UN Convention on the Rights of Persons with Disabilities, 

Incheon strategy: 10 Goals to “Make the Right Real” was adopted in 2012. The Incheon Strategy 

provides the Asian and Pacific region and the world with the first set of regionally agreed 

disability–inclusive development goals.53 In India, the Department of Empowerment of Persons 

with Disabilities is the nodal agency for the implementation of Incheon strategy.54 

However, unfortunately the progress on implementing the provisions of the convention was very 

slow. In 2011, it has been proposed that it was time for a new disability rights law that would 

reflect the letter and spirit of CRPD.  India’s First Country Report was submitted to The UN 

Committee on Rights of Persons in November 2015. It took almost ten years for the Government 

of India to finally enact a law i.e. Rights of Persons with Disabilities Act, 2016. in the spirit of 

CRPD. The good intention behind the passing of this act can be seen from the change in the 

terminology of the disability from viklangjan (disabled people) to that of divyangjan (divine-

gifted). India recognizes the need to take special measures to ensure that persons with disabilities 

 
46 Article 41, Constitution of India; (2020) http://legislative.gov.in/sites/default/files/COI.pdf <Accessed 18 
November 2020> 
47 Ibid at Seventh Schedule: List II Entry No. 9 
48 Ibid at Eleventh Schedule: Entry No. 26 
49 Ibid at Twelfth Schedule: Entry No. 09 
50 Government of India, Yojana: Disability; (2013) at p. 11 
51 Ibid. 
52 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.18  
53 Department of empowerment of persons with disabilities, International policy; (2020) 
54 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p. 65 

http://legislative.gov.in/sites/default/files/COI.pdf
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enjoy the full range of human rights and fundamental freedoms, live a life of dignity, free from 

violence, harassment and discrimination, want and marginalization.55 

This law aims to facilitate greater access to public spaces, education, employment, and healthcare, 

and the integration and protection of rights, particularly of persons with mental illness or 

disability.56 RPWD Act, 2016 addresses some of the long-standing demands of the Indian persons 

with disabilities such as the inclusion of more conditions in disability list, free education for 

disabled children, framework for supporting institutional and social infrastructure, making 

accessible environment and provisions of punishment for violation of RPWD Act.57  Although it 

is a good start, but the real benefit of the Act would be possible only if this Act could be 

implemented in its letter and spirit.  

The Act is still inadequate in addressing some of the major problems of disabled people. Moreover, 

it is also worthy to mention that the Government of India has not signed the optional protocol of 

the Convention.58 According to which the person who believes their rights as per the convention 

have been violated can bring their complaints to the UN Disability Committee after they have 

exhausted the option of seeking redress from their respective country.59 This act of not signing the 

optional protocol makes the convention weaker as the Indian people cannot seek legal remedy at 

International level for the violation of their rights.  

The chapter will discuss the role of UNCRPD by analysing some of the most important aspects of 

disability rights in India. 

 

3.1 Data on Disability  
In India, data on disabled persons is collected through the Decennial Population Census and 

through National Sample Survey Office.60 The Government of India Census 2011, conducted by 

the Office of the Registrar General and Census Commissioner, India, is the source for latest data 

on disabled persons in India.61 The analysis of dimensions of disability in India in this section is 

based on the results of the Census 2011.   

 
55 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 25 
56 Ibid. at p. 165 
57 WeCapable, RPWD Act 2016: Summary and Overview; (2017) https://wecapable.com/rpwd-act-2016-summary-
overview-infographic/  <Accessed 11 November 2020> 
58 United Nations, CRPD and Optional Protocol Signatures and Ratifications; (2016) 
https://www.un.org/disabilities/documents/2016/Map/DESA-Enable_4496R6_May16.pdf <Accessed 15 November 
2020> 
59 United Nations, Optional Protocol to the Convention on the Rights of Persons with Disabilities; (2016) 
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities/optional-protocol-to-the-convention-on-the-rights-of-persons-with-disabilities.html <Accessed 15 
November 2020> 
60 Government of India, Disabled Persons in India: A Statistical Profile; (2016) 
61 Ibid. 

https://wecapable.com/rpwd-act-2016-summary-overview-infographic/
https://wecapable.com/rpwd-act-2016-summary-overview-infographic/
https://www.un.org/disabilities/documents/2016/Map/DESA-Enable_4496R6_May16.pdf
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/optional-protocol-to-the-convention-on-the-rights-of-persons-with-disabilities.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/optional-protocol-to-the-convention-on-the-rights-of-persons-with-disabilities.html
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According to Census 2011, out of the 1.21 billion population, 26.8 million persons are disabled 

which is 2.21% of the total population.62 Naturally, the Government cannot ignore such a 

significant portion of society. Majority 69% of the disabled population resided in rural areas which 

is a serious concern. 18.6 million disabled persons live in rural areas and 8.1 million in urban 

areas.63 During 2001 – 2011, an increase in the number of disabled persons was observed both in 

rural and urban areas and also among males and females.64  

The Census 2011 showed that, in India, 2.042 million children aged 0-6 years are disabled. 65Thus, 

one in every 100 children in the age group 0-6 years suffered from some type of disability. Such 

data on Children disability is also a matter of serious concern as it has wider consequences. 

According to the Census of India, 2011 India’s population with disabilities has increased by 22.4 

per cent between 2001 and 2011. The number of disabled, which was 21.9 million in 2001, rose in 

2011 to 26.8 million, which is more than the population of many countries in the world.66  

One important aspect should also need to be analysed that Census 2011 data were collected for 

eight types of disabilities. There could be different forms of disabilities unreported in the country. 

The process automatically hinders comparative measurement. The lack of data and information on 

disability and the conditions of persons with disabilities at the national level presents an obstacle 

in achieving development planning and implementation that is inclusive of persons with 

disabilities which ultimately contributes to the invisibility of persons with disabilities in official 

statistics.67 In places where disability is a stigma, people may be reluctant to report it.68 Also, this 

being a very sensitive question, the investigators need to be adequately trained to collect data on 

disabilities.69  There is an urgent need to improve the scope and coverage of existing mechanism 

especially Government statistics to have more detailed data on the status of disabled persons in the 

country. 

And this is just Government data.  According to the World Report on Disability published by the 

World Health Organization and the World Bank says that 15 percent of the world’s population or 

1 billion people live with a disability. If we go by the 15 percent figure, India should be home to 

more than 150 million people with disabilities. Even if we take a conservative 7-10 percent, India 

is home to at least 70-100 million people with disabilities.70 This is a huge section of our 

population. But the nation is not putting its money where it is much needed A budget analysis from 

2008-12 found that India spent only 0.09 percent of its GDP on disability.71 The overall cost by 

 
62 Ibid.  
63 Ibid. 
64 Ibid. 
65 Ibid. 
66 Government of India, Yojana: Differently Abled; (2016) at p. 6 
67 United Nations, Monitoring and Evaluation of Disability-Inclusive Development; (2020) 
https://www.un.org/development/desa/disabilities/resources/monitoring-and-evaluation-of-inclusive-
development.html <Accessed 15 November 2020> 
68 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p. 9  
69 Government of India, Yojana: Differently Abled; (2016) at p. 6 
70 Ibid. p. 6 
71 Ibid. p. 7 

https://www.un.org/development/desa/disabilities/resources/monitoring-and-evaluation-of-inclusive-development.html
https://www.un.org/development/desa/disabilities/resources/monitoring-and-evaluation-of-inclusive-development.html
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Government of India towards persons with disabilities amounts to 0.041% of GDP for the financial 

year 2017-18.72 This is definitely not adequate to address that the nation takes strides for an 

inclusive future, but it will create more and more barriers for people with disabilities. 

 

3.2 Inclusive Education  
Education in its broader sense means providing environment and opportunities to students to 

acquire knowledge and skills and apply those skills to lead a productive and independent life in a 

society. The same goals are applicable to both disabled and non-disabled persons. All children are 

first learners and second disabled. Article 24 of the CRPD deals specifically with right to 

education, and creates an obligation for Governments to provide two things:  

1.  Education to children, youth with disabilities on an equal basis with other children; and 

 2.  Education within an inclusive system. 

On the directions of CRDP, India made a commitment to ensure persons with disabilities to have 

access to education in a disability friendly and accessible environment which is finally reflected 

in RPWD Act 2016. Chapter III (Article 16-18) of the act specifically deals with inclusive 

education.  

Through an amendment to its copyright law, India has facilitated the availability of knowledge 

resources in an accessible format. The National Policy on Universal Electronic Accessibility 

facilitates equal and unhindered access to electronics and Information and Communication 

Technologies (ICT) products and services by persons with disabilities.73 

India has also put in place several schemes such as Construction of Colleges for the Deaf in Five 

Regions of the Country; Research on Disability-Related Technology, Products, and Issues; Pre-

Matric and Post-Matric Scholarships for Students with Disabilities; Rajiv Gandhi National 

Fellowship for Providing Scholarships to Students with disabilities.74 Additional scholarships have 

been introduced for persons with disabilities at all levels of education, including for studies 

abroad.75 India is also committed to prioritizing efforts to ensure equal access to education for 

children with disabilities.76 

But the law alone is not enough. The major challenge lies in its implementation. According to the 

2011 Census, the number of persons with special needs in the age group of 0-29 years who need 

access to education is 12.3 million. At present, according to an estimate out of 12.3 million persons 

with special needs, only 2 million are studying in primary, secondary and special schools.77 There 

is no data on the inclusion of children with special needs in 0-6 age group. Therefore, the literacy 

 
72 AccessAbility, Status of implementation of the CRPD in India; (2019)        
http://accessability.co.in/2019/02/status-of-implementation-of-the-crpd-in-india/ <Accessed 18 November 2020> 
73 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 165 
74 Ibid. 
75 Ibid. 
76 Ibid. at p. 25 
77 Government of India, Yojana: Differently Abled; (2016) at p. 6 

http://accessability.co.in/2019/02/status-of-implementation-of-the-crpd-in-india/


16 
 

levels are low, estimating that 51 per cent of persons with disability are not literate. 26 per cent 

reach up to the primary level; 6 per cent middle level and only 13 per cent secondary level and 

above.78  The enrolment rate for children with Disabilities is just about 5 percent compared to the 

national average of 90 percent. 

Some of the main challenges which came in the way of inclusive education in India are no 

disabled-friendly infrastructure, families are not supportive, teachers lack training, leadership, 

knowledge relating to special needs, poor quality education, lack of proper policies, financing and 

implementation, lack of public support for inclusion, and lack of accountability and monitoring 

mechanisms etc.  

There is a need to ensure educational access to unreached children/persons with special diverse 

needs. There is an urgent need to work towards an inclusive education system which shows the 

path for all people with special needs to study in a friendly environment. The disabled-friendly 

education system, e-learning facilities, special inclusive training for teachers, up-gradation 

programs for existing teachers and other measures would make inclusive education a reality in 

India. There is no requirement for special schools, the need is that regular schools should create 

an inclusive environment. Many educational institutions on the directions of the CRDP, have 

created a successful learning environment with inclusive design. They have found that the resulting 

inclusion helps to support other areas like multi-culturalism and non-discrimination. The students 

learn the benefits of inclusive environments by experiencing inclusive education in their formative 

years and this finally results in an inclusive society. India has a long way ahead for inclusive 

education; therefore, the educational institutions must inspire a vision of a society that respects 

every section of the community without any discrimination.79 

On the part of the judiciary, in the case of Disabled Right Group and ANR. V. Union of India and 

Ors 80, the Supreme Court of India had stated that it hardly needs to be emphasised that Disabilities 

Act is premised on the fundamental idea that society creates the barriers and oppressive structures 

which impede the capacities of persons with disabilities. To ensure the level playing field, it is not 

only essential to give necessary education to the persons suffering from the disability, but it is also 

imperative to see that such education is imparted to them in a fruitful manner. That can be achieved 

only if there is proper accessibility to the buildings where the educational institution is housed as 

well as to other facilities in the said building, namely, classrooms, library, bathrooms etc. Without 

that, physically handicapped persons would not be able to avail and utilise the educational 

opportunity in full measure. Through this judgment, it can be inferred that the judiciary is trying 

to make education more accessible in regular education institutions not just by sending them to a 

special school. 

 
78 Ibid. 
79 Ibid at p. 8. 
80 Supreme Court of India: Writ Petition(S) (Civil) No(S). 292/2006 

https://www.advocatekhoj.com/library/judgments/announcement.php?WID=9558 <Accessed 15 November 2020> 
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3.3 Employment and Financial Inclusion 
Article 27 of the CRPD provides a provision for work and employment of disabled persons. It 

creates an obligation on states parties  

1) to recognize the right of persons with disabilities to work, on an equal basis with others; 

this includes the right to the opportunity to gain a living by work and open work 

environment, inclusive and accessible to persons with disabilities. 

2) to safeguard and promote the realization of the right to work, including for those who 

acquire a disability during the course of employment, by taking appropriate steps, including 

through legislation. 

In furtherance to the provisions of CRDP, the Government of India has planned for persons with 

disability to be part of the economic workforce. India has put in place several schemes like the 

scheme of Financial Assistance for Skill Training of Persons with Disabilities.81 The National Skill 

Policy launched by the Prime Minister has a target for skilling 3.8 million persons with disability 

in the next seven years.82  The Department of Empowerment of Persons with Disability created 

which has helped to create a focus on the ecosystem for disabled population by launching the 

National Action Plan for persons with disabilities and the Accessible India Campaign. The Skill 

Council for Persons with Disability has been formed to take the skill policy forward.83  

Poverty has an important link to disability. In India, millions of people live in poverty. If a disabled 

person born in a poor family, he naturally falls in the most disadvantaged sections of the society, 

being poorest of the poor and therefore deprived of his basic human rights. There is no doubt that 

disability is inter-related with poverty as it is more likely to occur in poverty. According to the 

Indian Population Census 2001, of the persons with a disability, about 75 per cent belonged to 

rural areas and only 25 per cent were from urban areas. Therefore, the number of disabled is 

proportionally higher in rural areas. Because of poverty and poor access to health services the rural 

disabled are significantly disconnected from skills which ultimately worsen their employment 

conditions. As per the data available, about 13.4 million persons with disabilities are in the 

employable age group. Also, out of the total disabled population, 14.6 million are literate. It shows 

that persons with disabilities is a large pool of human resource whose potential to contribute 

towards the economy of the country cannot be ignored.84 

There is a need to work on quality infrastructure which can be used for self-employment training. 

Special programs for different self-employment opportunities need to be created. There is a 

requirement of qualified trainers who can efficiently train persons with disability. There is a need 

to identify solutions and the environment which will enable them to work effectively. More jobs 

need to be created for persons having severe disabilities. 

 
81 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 165 
82 Government of India, Yojana: Differently Abled; (2016) at p. 6 
83 Ibid. at p.11. 
84 Ibid. 
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Financial inclusion is the availability of financial services and various financial products at 

affordable cost to the disadvantaged segment of the society. This includes banking products and 

financial services like insurance, pensions, and loans for various purposes. Financial inclusion, in 

fact, is the key for any planning towards building an inclusive society where the disadvantaged 

segment of the society is assured of financial and social security.85 After adopting the CRDP, 

Government of India has recognized the importance of financial inclusion of disabled persons and 

launched various policies like Jan dhan yojana, mudra yojana, etc. However, there are a lot of 

difficulties in the implementation process like low mobility, physical barriers, low level of 

education about financial products and scattered disabled population. Therefore, what CRDP guide 

us is to end the culture of dependency and low expectations and move towards a society in which 

we invest in people with disabilities, empowering and supporting them to participate and be 

included.86  

 

3.4 Accessibility 
Accessibility is a must requirement for inclusion of persons with disabilities in the community. It 

helps them to live independently and to participate comfortably and confidently in the society. 

Improvement in accessibility naturally improves the condition of disability. It is an inherent right 

of everyone providing barrier-free environment which is inclusive and universal. It provides that 

infrastructure, buildings, schemes, products, and technology must be designed disabled-friendly 

which will offer full freedom, safety and usability to all. 

The Convention on the Rights of Persons with Disabilities addresses accessibility as a General 

Principle which requires that all articles of the convention, when implemented, must take 

cognizance of accessibility. Article 9 specifically deals with Accessibility which provides that to 

enable persons with disabilities to live independently and participate fully in all aspects of life, 

states parties shall take appropriate measures to ensure to persons with disabilities access, on an 

equal basis with others, to the physical environment, to transportation, to information and 

communications technologies and systems, and to other facilities and services open or provided to 

the public, both in urban and in rural areas. Article 4 ‘General Obligations’ of the convention 

provides direction to the states on providing accessibility to all its citizens with disabilities and 

puts forth the idea of ‘progressive realization’ of accessibility. 

For giving effect to this provision of the convention various provisions relating to accessibility are 

finally included in RPWD Act 2016. India has signed the Marrakesh Treaty to Facilitate Access 

to Published Works for Persons Who Are Blind, Visually Impaired to create an enabling legal and 

policy environment for making resources, amenities and facilities accessible to persons with 

disabilities.87 The Government of India launched the ‘Accessible India Campaign’ throughout the 

country for achieving universal accessibility, barrier-free environments, and a supportive 

ecosystem for persons with disabilities.88 It will enable persons with disabilities to gain access to 

 
85 Ibid at p.13 
86 Ibid at p.14 
87 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 165 
88 Ibid. 
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equal opportunities, to live independently and to participate fully in all aspects of life within an 

inclusive society.89 The campaign focus on enhancing the accessibility of built environment, 

transport system and Information and communication eco-system It can be seen, as a beginning 

for a more accessible future as it would create massive awareness about accessibility in the 

country.90 It is for the first time in the history of India accessibility has gained so much focus as it 

deserves and therefore the whole country has welcomed this move.  

 But this is not enough. The campaign itself has a lot of shortcomings. Such as Accessible design 

standards on which accessibility is based are currently not clear. The entire focus of the campaign 

is on urban areas. There is no plan to improve accessibility in rural areas which is the most affected. 

The private sector is not under the campaign. There is no focus on making public transport more 

accessible. It does not address the need that new infrastructure is accessible from the beginning. 

In one of the Public Interest Litigation, the Supreme Court of India in Rajive Raturi vs Union of 

India91 directs the government to undertake steps within time frames to implement accessibility, 

however, nothing has been implemented.  

Beside this policy what is actually happening on the ground is more disturbing. At present, there 

is not even a single university in the country which is totally disabled friendly. Most of the 

educational institutions in the country are not disabled-friendly. In the rural areas, condition is 

much worse, there is no inclusive infrastructure except in the hospital. There is nothing in rural 

areas like school, public transport, toilets, offices, etc. which are disabled friendly. One cannot 

find a single ramp for disabled persons in rural areas. India as a country does not provide for any 

accessibility standards relating to transport infrastructure. It is difficult for people with disabilities 

to find disability-friendly environments due to poor accessibility in infrastructure designs 

everywhere in the country. It is important to point out here, that the people in the country are not 

so disabled as much as the infrastructure of the country is disabled. “RPWD Act 2016 provides 4 

per cent reservation for persons with disabilities in education and employment. How does one 

receive education, when educational infrastructure and processes are not completely accessible? 

How does one work with equality and inclusion when the workplaces still suffer from inaccessible 

infrastructures and operations?”92  

Accessibility as described in CRDP is a powerful tool that can end discrimination bring equality 

on the ground level. It is a way of life wherein one can move, communicate, work, participate and 

perform in daily activities with freedom, equality, and dignity. There is an urgent need to measure 

accessibility and evaluate our infrastructures like public buildings, roads, educational institutions, 

means of transport etc. so that progressive research can be made to support its development and 

outcomes. Development of an accessibility index is the need of an hour. A vision of accessible 

India can only be successful by creating opportunities for disabled persons in all walks of life 

without any form of discrimination. Inclusive future needs India to respond. 

 
89 Government of India, Yojana: Differently Abled; (2016) at p. 19 
90 Ibid at p. 19 
91 Supreme Court of India: Writ Petition (c) No. 243 of 2005 
92 Ibid at p. 20 
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3.5 Social Inclusion 
The World Bank defines social inclusion as the process of improving the ability, opportunity, and 

dignity of people, disadvantaged on the basis of their identity, to take part in society.93  Albert 

Einstein, Mozart, Newton, Darwin, Beethoven, Stephen Hawking, Helen Keller, Louis Braille all 

these great personalities were disabled in one form or other proved that it is not a disability but 

one’s ability that counts. And the list is endless. But sadly, even in 21st century, disabled people 

are one of the most vulnerable groups who face social discrimination and exclusion. They have 

much fewer access to education, employment and other opportunities in life. 

After adopting CRDP, the Government of India has accepted its responsibility towards the most 

vulnerable group of the society and has formulated various programs for the welfare and 

rehabilitation of people with disabilities. Recognizing the need for measures targeted at extending 

the benefit of developmental gains to persons with disabilities, India has also put in place a number 

of schemes aimed at providing them with better access to education, vocational training, financial 

assistance, shelter, and overall care and development.94 To ensure greater access to benefits under 

these laws and schemes, India is implementing a Unique Identity Card for persons with 

disabilities.95 

Care for disabled person has been part of Indian culture but unfortunately, the situation is worse 

in reality. In one of the surveys of World Bank in 2007, it is reported that 50% of the people in the 

country believes that disability in a person occurs due to past sin or karma (fate) and no one can 

change this situation as it is God’s punishment. From here one can understand the mindset and 

negative attitude of society towards people with disabilities. They are denied opportunities to get 

an education, employment, therefore, they are regarded as a burden. The complications in the 

political and legal process also lead to isolation and social exclusion. The result makes them feel 

isolated, unwanted and that they are a burden to society. The families of disabled persons also feel 

social exclusion. 

 It shows us that disability is not physical or mental and more of a social-psychological conception 

that violates the basic human rights of disabled persons i.e. equality non-discrimination. It is a 

social stigma in the country. The disabled persons are not actually disabled, there is a disability in 

the mindset of people who do not want to change their attitudes towards disabled persons. Persons 

with disabilities often felt that they are fighting a system which is broken, complicated and 

diplomatic, and which does not care about their basic rights. 

There is a need to interact with disabled persons and find a way to help them to create social 

inclusion. The dream for equality and non-discrimination for the disabled persons may require a 

broad change in the plans, policies, and legal provisions but the most important change has to come 

in our minds, in our thinking and attitude towards the disabled persons. Hoping this attitude will 

 
93 The World Bank, Understanding poverty; https://www.worldbank.org/en/topic/social-inclusion                
<Accessed 11 October 2020> 
94 UPR Working Group, III Universal Periodic Review of India; (2017) at p. 25 
95 Ibid at p. 165 
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change as soon as possible and disabled persons will be recognized as an integral part of our 

society. 

3.6 State Reporting 
The Committee on the Rights of Persons with Disabilities is the body of independent experts which 

monitors implementation of the CRPD by the States Parties.96  States must report initially within 

two years of accepting the Convention and thereafter every four years.97 All States parties are 

obliged to submit regular reports to the Committee on how the rights are being implemented and 

the Committee examines each report and shall make general recommendations on the report to the 

State Party concerned.98  

The First Country Report of India which was due in 2009 was submitted by the Government of 

India in June 2015.99 The delay automatically reflects the lack of seriousness on the part of the 

Indian Government. It is mentioned in the First Country Report that disability can be read into the 

very framework of Article 15 of the Constitution of India which talks about prohibition of 

discrimination on various grounds however, the fact that disability is not explicitly included as one 

of the grounds for non-discrimination makes this position uncertain.100 

According to the latest CRPD Alternate Report for India 2019, the Ministry of Social Justice and 

Empowerment recognize disability inclusion as an issue but has not been addressed in a cross-

sectoral manner, where out of 100 Ministries and Departments only 8 have mention of persons 

with disabilities in their programs and schemes.101 The Central Government specific expenditure 

for persons with disabilities has remained the same at just 0.02% of total expenditure in the last 

three years and there is high underutilization of even these funds each year.102 Disability certificate 

is the key to access all entitlements and social protection programs for disabled persons across the 

nation, however, till August 2017, only 57.98% of the disabled population have been issued 

disability certificates.103  

As per Government of India, 40% of children with disabilities are enrolled in schools, but in reality, 

the enrolment rate is dismal with inadequate measures to retain the enrolled children.104 The 2019 

Alternate report recognizes the lack of involvement of persons with disabilities in policymaking 

and planning and there is a systemic failure by Government of India in realizing CRPD rights, as 

 
96 United Nations Human Rights Office of the High Commissioner, Committee on the Rights of Person with 
Disabilities; https://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx <Accessed 02 October 2020>  
97 Ibid. 
98 Ibid. 
99 National Disability Network and National Committee on the Rights of Persons with Disabilities, Parallel Report of 
India on the Convention on the Rights of Persons with Disabilities; (2017) at p. 3 
https://www.ncpedp.org/sites/all/themes/marinelli/documents/DRAFT%20CRPD%20India%20Parallel%20Report%
20(31st%20March%202017).pdf <Accessed 03 October 2020> 
100 Ibid. 
101 National CRPD Coalition-India, CRPD Alternate Report for India (2019) at p. 4 http://accessability.co.in/wp-
content/uploads/2019/02/CRPD-Alternate-Report-for-India.pdf <Accessed 05 October 2020>  
102 Ibid. 
103 Ibid. 
104 Ibid at 35 

https://www.ohchr.org/EN/HRBodies/CRPD/Pages/CRPDIndex.aspx
https://www.ncpedp.org/sites/all/themes/marinelli/documents/DRAFT%20CRPD%20India%20Parallel%20Report%20(31st%20March%202017).pdf
https://www.ncpedp.org/sites/all/themes/marinelli/documents/DRAFT%20CRPD%20India%20Parallel%20Report%20(31st%20March%202017).pdf
http://accessability.co.in/wp-content/uploads/2019/02/CRPD-Alternate-Report-for-India.pdf
http://accessability.co.in/wp-content/uploads/2019/02/CRPD-Alternate-Report-for-India.pdf
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efforts at enabling policy environment are disappointing,  despite 10 years of having ratified the 

CRPD.105  

Therefore, it is very much clear from the state reporting that India rarely fulfil the provisions of 

CRPD in the country as of now and there is a need for some serious actions on the part of the 

government. There is an urgent need to empower people with disabilities and giving them the 

opportunity to exercise their responsibilities in society just like other citizens of the country. So 

that they can make an effective contribution to the country and can become part in nation-building 

process. In an era where inclusive development is being emphasised as the right path towards 

sustainable development, focussed initiatives are essential for the welfare of disabled persons.106 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
105 Ibid at 5 
106 Government of India, Disabled Persons in India: A Statistical Profile; (2016) at p.18  
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4. CASE STUDY 

 
The present empirical research is a case study conducted on an individual, who is suffering from 

hearing and visual impairment applying for the disablement certificate under The Rights of Persons 

with Disability Act, 2016, India. Registering as a disabled person is undoubtedly a question of 

human rights and as enumerated in the Convention on the Rights of Persons with Disabilities. This 

chapter aims to find the loopholes in the Right to Persons with Disability Act 2016 by emphatically 

analysing the process of getting a disablement certificate under the Act. 

This case study helps in exploring why such persons with some forms of disabilities fail to get 

registered as a disabled person under the Act. This story is not fictional, but a very real experience 

of victimization of a person who wants to get register as a disabled person. The study focuses on 

the loopholes of the Act from the human rights-based approach specifically targeting the poor 

implementation of the act on the ground level. It shows the number of difficulties faced by a person 

who is applying for the certificate due to the complexities of the procedure, at the same time 

indicating the failure of the system in achieving the purpose of the act. 

X, a young male aged 27 is a resident of State of Himachal Pradesh in India, who is a student and 

a civil services aspirant. By birth, he was suffering from amblyopia. Amblyopia also called a lazy 

eye is a vision development disorder in which an eye fails to achieve the normal visual activity, 

even with prescription eyeglasses or contact lenses.107 The reason for amblyopia was strabismus 

in X. Strabismus, more commonly known as cross-eyed or wall-eyed, is a vision condition in 

which a person cannot align both eyes simultaneously under normal conditions. One or both of the 

eyes may turn in, out, up or down.108 Strabismus is the most common cause of amblyopia. To avoid 

double vision caused by poorly aligned eyes, the brain ignores the visual input from the misaligned 

eye, leading to amblyopia in that eye i.e. lazy eye.109 

While preparing for civil services examination in 2016, he met with an accident. X got inner ear 

infection and reaction to the medication which was an ear drop resulting in profound hearing loss 

in the right ear, also causing vertigo i.e. dizziness due to inner ear and tinnitus i.e. ringing sound 

in the ear.. He was treated in Post Graduate Institute, Chandigarh where it was found that the 

damage was permanent, and the hearing loss cannot be recovered. Later the patient because of his 

inner ear dysfunction developed Nystagmus. It is a vision condition in which the eyes make 

repetitive, uncontrolled movements. These movements often result in reduced vision and depth 

perception and can affect balance and coordination. These involuntary eye movements can occur 

 
107 All About Vision, Lazy eye amblyopia; 
https://www.allaboutvision.com/conditions/amblyopia.htm#:~:text=Lazy%20eye%20is%20a%20vision%20develop
ment%20disorder%20in,some%20cases%2C%20amblyopia%20can%20occur%20in%20both%20eyes <Accessed 02 
November 2020>  
108 Optometrists Network, What Is Strabismus (Crossed-Eyes)?;  https://www.optometrists.org/a-guide-to-eye-
turns/strabismus-crossed-eyes/  <Accessed on 02 November 2020> 
109 All About Vision, Amblyopia: Lazy eye symptoms and treatment; https://www.allaboutvision.com/en-
in/conditions/amblyopia/ <Accessed on 02 November 2020> 

https://www.allaboutvision.com/conditions/amblyopia.htm#:~:text=Lazy%20eye%20is%20a%20vision%20development%20disorder%20in,some%20cases%2C%20amblyopia%20can%20occur%20in%20both%20eyes
https://www.allaboutvision.com/conditions/amblyopia.htm#:~:text=Lazy%20eye%20is%20a%20vision%20development%20disorder%20in,some%20cases%2C%20amblyopia%20can%20occur%20in%20both%20eyes
https://www.optometrists.org/a-guide-to-eye-turns/strabismus-crossed-eyes/
https://www.optometrists.org/a-guide-to-eye-turns/strabismus-crossed-eyes/
https://www.allaboutvision.com/en-in/conditions/amblyopia/
https://www.allaboutvision.com/en-in/conditions/amblyopia/
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from side to side, up and down, or in a circular pattern. As a result, both eyes are unable to steadily 

view objects.110 

All this eventually affected X lifestyle and studies. He was not able to participate in any public 

activity and not even able to do his daily routine properly. X was not able to concentrate and focus 

because of Nystagmus. When he again started with his preparation, he was not able to study. He 

finds it too difficult to focus resulting in vertigo problem and at last, had to stop with the 

preparation.  Finally, he decided to apply for a disablement certificate so that he can have a fair 

chance in the examination. The journey of X to get legal status as a disabled under the RPWD Act 

2016, started from here. The whole journey will illustrate the defects in the process of getting the 

disablement certificate and loopholes in the Act. 

 

4.1 Previous research 
No academic research in India has yet explored the barriers for getting a disablement certificate 

under The Rights of Persons with Disabilities, Act 2016. A serious research effort is required in 

this field. Yet, some of the independent studies showcase the problems of the disabled population 

of the country.  

According to one of the studies in India, various problems are encountered normally in getting 

disability certification as often tedious and lengthy calculations have to be done, which can result 

in errors.111 When there are many candidates waiting for medical boards for certifications, faster 

processing is required as much time also goes in the medical assessment of the candidate.112 

According to one of the independent reports, 55 % of persons with disabilities in the State of Bihar 

do not have disability certificates, and the reasons range from tedious processes to stigma and 

apathy.113 

Disability certificate is the key to accessing entitlements and social protection programmes across 

India for the disabled population.114 According to the Annual Report of Department of 

Empowerment of Persons with disabilities 2017-18, till August 2017, 57.98% of disability 

population as per 2011 census have been issued disability certificates.115  Majority of disability 

population especially those who are poor and from rural areas find it difficult to visit the district 

hospital a number of times for this purpose because of accessibility, transport, cost etc.116 Since 

the certificates are issued for many constituencies of persons with disabilities only at the District 

 
110 American Optometric Association, Eye and vision condition: Nystagmus; https://www.aoa.org/patients-and-
public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus <Accessed 03 November 2020> 
111 Ankur Agarwal, Need for mobile application for disability assessment in India; (2019) 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6691450/ <Accessed 11 November 2020> 
112 Ibid. 
113 S M Zafar Iqubal, The Ordeal of Getting a Disability Certificate in Rural India; (2018) 
https://www.videovolunteers.org/the-ordeal-of-getting-a-disability-certificate-in-rural-india/ <Accessed 13 
November 2020> 
114 AccessAbility, Status of implementation of the CRPD in India; (2019) 
115 Ibid. 
116 Ibid. 

https://www.aoa.org/patients-and-public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus
https://www.aoa.org/patients-and-public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6691450/
https://www.videovolunteers.org/the-ordeal-of-getting-a-disability-certificate-in-rural-india/
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Headquarters on specific dates and during specific time schedule, makes it really complicated since 

persons with disabilities have to travel at least 100 kilometres to reach the district headquarters 

and there are many instances that they will have to make multiple visits due to the restrictive time 

schedule on a given day or due to absence of doctors.117 

Most of the literature on Nystagmus, Amblyopia and Strabismus suggest that they do affect an 

individual quality of life. One of the studies reported that children with amblyopia began to feel 

self-conscious, embarrassed, and ashamed.118 Nystagmus is one of the major concerns of visual 

impairment globally affecting the quality of life. It can severely disrupt the lifestyle of those with 

nystagmus, especially deteriorating confidence and self -esteem.119 There is not even a single study 

conducted which has investigated the quality of life in Indian Nystagmus patients.  Nystagmus and 

visual impairment can affect confidence. People with Nystagmus faces more difficulty in stressful 

and busy environments like train stations and supermarkets ‐ causes anxiety and making nystagmus 

worse.120 

 

4.2 Long, delayed, and time-consuming process 
To take the benefit under the provisions of The Right of Persons with Disabilities Act, 2016, the 

first and foremost requirement is getting the disability certificate from the government authority 

which is the proof that a person is legally disabled. The case study of X demonstrates the practical 

situation on the ground level which one faces while getting the disablement certificate.   

Firstly, one can take the certificate only from their registered birthplace, irrespective of wherever 

they are living right now. For instance, if the person has migrated to the place thousands of miles 

far away from his birthplace, he needs to visit that place for applying the certificate.  So, as X was 

born in Bilaspur district of Himachal Pradesh in India, he had to apply in the Government Hospital, 

Bilaspur.  

When X applied, he found out that the medical board sits only once in the first weekend of every 

month. When he visited for the first time one of the doctors was absent, so he had to go back home 

and visit again. When applying for hearing impairment, the doctor who after watching the 

audiometry report of the patient asked him for having Brain Stem Evoked Response Audiometry 

Test to measure the hearing loss, without which a doctor cannot decide the disablement percentage. 

A person cannot approach any private clinic or Hospital for doing this test as only the reports of 

Government Hospital are valid and accepted. 

So, it was available only in one Hospital of the state of Himachal Pradesh i.e. Indira Gandhi 

Medical College Shimla. The patient then visited the same hospital for the BERA test. He found 

 
117 Ibid. 
118 Konstandina Koklanis, Psychosocial impact of amblyopia and its treatment: a multidisciplinary study; (2006 ) 
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1442-9071.2006.01317.x  <Accessed 03 November 2020> 
119 Neeraj K Singh, A life with Nystagmus; (2015) 
https://www.researchgate.net/publication/313315142_A_Life_with_Nystagmus <Accessed 25 September 2020> 
120 Ibid. 

https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1442-9071.2006.01317.x
https://www.researchgate.net/publication/313315142_A_Life_with_Nystagmus
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out that you first need to book the test and had to wait for several months for your turn because of 

the large number of patients. He had to wait for nine months to get the BERA Test done. 

When applying for visual impairment, the doctor was absent on the first visit of his disability 

assessment. On the next visit, he had to wait for the whole day because of the large number of 

patients, as there is no separate time for this specific purpose. When he met the doctor, she refused 

to accept their own staff refraction test in the Hospital and suggested to get it done from any 

Government Medical College. X then went to Government multi-speciality Hospital-16, 

Chandigarh for the refraction test which is outside of his state. After doing so he again travelled 

back to the hospital where the doctor was again absent and therefore had to visit again. 

All this process ultimately shows that the process is too long and complicated. It shows a lack of 

standardization and proper procedure on the part of the administration. 

 

4.3 BERA Test for Hearing Impairment 
The Brain Stem Evoked Response Audiometry (BERA) is an objective test that gives us the 

approximate average hearing threshold level of the subject.121 The term objective signifies that the 

patient does not have to subjectively respond to the sound stimuli and convey whether the patient 

is hearing the sound or not which is required in most hearing tests. The BERA test can 

automatically detect the patients hearing threshold i.e., how much the patient is hearing and is 

hence very useful to detect the hearing status in small children but difficult to test adults. It is 

usually done using a click sound by which the subject’s average hearing threshold across all 

frequencies is evaluated.122 

In the BERA test, as it is objective it automatically collects the hearing threshold by providing 

clicking sound to which a person’s brain responds. So, what happened is, the test can identify 

whether the person can hear the sound or not, but it cannot identify that the sound one is hearing 

is distorted or not, whether it is clear or not, it can only identify whether a person is hearing the 

sound or not. 

So here X can hear the sound, but whatever he was hearing from his right ear is distorted and not 

clear. He is not able to identify or understand any sound he can just only hear them. Therefore, as 

the test only identify hearing, the reports suggest that he can hear the sound. However, the test 

failed to measure real hearing loss. Ultimately, it was not the fault of X but a failure of the test or 

system wherein such complicated cases the patient only suffers.  

 

 
121 Vertigo and deafness Clinic, Brain Stem Evoked Response Audiometry (BERA); http://vertigoclinic.in/bera/ 
<Accessed 22 August 2019> 
122 Ibid. 

http://vertigoclinic.in/bera/
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4.4 Nystagmus to be considered as a ground for disability  
Nystagmus is most commonly caused by a neurological problem that is present at birth or develops 

in early childhood. Acquired nystagmus, which occurs later in life, can be the symptom of another 

condition or disease, such as stroke, multiple sclerosis, or trauma.123 

When applying for visual impairment, the doctor after watching the refraction reports, declared 

that X is suffering from Amblyopia and therefore calculated 30% of permanent disablement 

according to the guidelines given by the Government of India. So, what happens here, the doctor 

had given the percentage because of vision loss. X was also suffering from Nystagmus, but the 

doctor had no concern with it because according to her it is only a vision condition and not a 

disability. The researcher here based on his findings argues that nystagmus is to be considered as 

a disability in certain cases where it hinders his full and effective participation in society. 

According to Section 2 (s) of RPWD Act 2016 “person with disability” means a person with long 

term physical, mental, intellectual or sensory impairment which, in interaction with barriers, 

hinders his full and effective participation in society equally with others. As X was suffering from 

Nystagmus by birth which later developed more due to an accident, is also a long-term physical 

impairment. It is acting as a hindrance in his life, as he is not able to participate in society equally 

with others. Because of Nystagmus, he is not able to focus which sometimes also made him dizzy 

and therefore is also acting as a barrier in his studies. Therefore, if the person is having too much 

severity in performing daily activities because of Nystagmus, it must be treated as a disability.  

The RPWD Act 2016, includes only 21 specified disabilities. This list needs to be revised as 

disabilities cannot be restricted to 21 problems. There can be thousands of disabilities which can 

affect his or her effective participation in society. The doctors are not allowed to give a decision 

on their own reasoning, they only follow the guidelines issued to them by government authorities. 

They cannot go beyond the purview of such guidelines. This process is a failure as it is creating 

confusion because of its technicalities, which is causing injustice to the millions of people applying 

for this certificate who are suffering some form of disabilities.  

 

4.5 The ambiguity of 40 per cent criteria 
Another problem is the technicalities of the 40 per cent mark. To take the benefit under RPWD 

Act, 2016 a person must at least have 40% of disability. There could also be multiple disabilities. 

The case study shows how this criterion failed in practicality as all the disabilities are not 

measurable in percentage because they are not mentioned in the act. It defines the disability 

assessment in an unjust way. 

As X was preparing for civil services, because of various physical problems he was not able to 

write the exam for 3 hours, and hence requires a scribe to write it. But he can only apply for scribe 

if he has more than 40% of disability. X got 30% of visual impairment i.e. permanent impairment. 

The doctor based on BERA test calculated 9% of hearing impairment i.e. permanent disablement 

 
123 American Optometric Association, Eye and vision condition: Nystagmus https://www.aoa.org/patients-and-
public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus <Accessed 03 November 2020> 

https://www.aoa.org/patients-and-public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus
https://www.aoa.org/patients-and-public/eye-and-vision-problems/glossary-of-eye-and-vision-conditions/nystagmus
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according to official guidelines given by Government of India. Together, doctors calculated X 

disablement to be 36% and therefore he is not entitled to the benefit under the Act, however facing 

the same hardship as of other disabled persons.  

Beside this disablement, X was suffering from various other problems because of his inner ear 

which is not even considered in the process as they are not mentioned in the Act. X was suffering 

from Nystagmus, Vertigo i.e. dizziness and tinnitus i.e. ringing sound in the ear.  The same has 

been diagnosed by a Government doctor in his written medical report. All these problems affect X 

lifestyle causing hindrance in his effective public participation which is exactly what a “person 

with disability” means according to the definition under the Act. 

Although the person faces the same hardship as of other disabled people in day to day life but 

sadly, he is not eligible because of the defective assessment. It shows how technicalities are a 

hindrance in the process. It automatically reflects how a person is suffering less because of his 

destiny but more because of the wrongfulness on the part of the system. 

 

4.5 Problems in the attitudes of doctors towards patients 
So, after having the BERA Test done, when X showed the reports to the doctor, he accused X of 

cheating in the audiometry test, as the results were not the same. Besides understanding the 

situation or listening to the patient he made a totally unjustified judgement. The doctor behaved 

very badly with X. When he applied for visual impairment, the doctor behaviour was also very 

rude and uncooperative like she is doing a favour to him.  Such behaviour affects the patients more 

psychologically as the whole process was not less than a mental trauma. The study finds the 

behaviour of the doctors as rude and uncooperative. 

 

4.6 Lack of proper procedure and poor administration 
After the results of doctors, X went to challenge the decision of the board but found out that in the 

Chief Medical Officer department, nobody had an idea of the appellate authority as there was not 

a single case in the history challenging the decision of the board.  

The reason for not challenging the decision of the board is not that people are satisfied with the 

decision but because they feel so helpless because of poor administration and long-delayed 

process. Besides this lack of awareness and education is also the reason for not challenging the 

decisions because most of the patients belong to rural areas. 

X then wrote a letter to the Chief Medical Officer appealing to challenge the decision of the 

doctors. In reply, X was advised to appear before the same specialist doctor as before in the 

Bilaspur Hospital to get himself reassessed if not satisfied with the previous assessment.  

Then X again went to the same doctor for reassessment, who as before gave the same decision. 

This time X asked the doctor to state his reason in writing. It states that X was asking disability on 

the grounds of Nystagmus, vertigo and tinnitus which are not mentioned in the RPWD, Act 2006 

and therefore was not entitled to the benefit. It shows that the doctors can only give certificates on 
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the grounds mentioned in the disability guidelines given by Government of India. The process 

automatically reflects a lack of proper procedure, poor administration, and defective system. 

 

4.7 Categorization of disabilities: Need for Inclusive definition 
Considering the purpose of UNCRPD, it is obvious that disability cannot be restricted to certain 

impairment as it is an evolving concept and external factors are responsible for the discrimination 

rather than person physical impairment. It eventually points out that disability could not be 

categorized either by specifying disabilities or on the basis of the percentage of disability. 

Categorizing a person could be the first step towards excluding that person and violating his or her 

inherent dignity.124  

The Convention does not prohibit the use of definitions in national legislation; definitions might 

be particularly necessary in some sectors, such as employment or social security but what is 

important is that definitions informing policies and laws reflect the social model of disability where 

the challenge facing a person with a disability is measured in terms of the existing barriers and not 

on the category or percentage of the impairment.125  An inclusive definition of disability means 

extending a good thing i.e. fairness to more people. 126 In response to this, the thesis points out 

here that The Rights of Persons with Disabilities Act, 2016 India which is though enacted in 

response to the UNCRPD is clearly violating the purpose of the convention by categorizing the 

disability and making provisions of specified disability127 and benchmark disability.128  

Section 2 (s) of the Act defines person with disability same as that of the convention i.e. “as a 

person with long term physical, mental, intellectual or sensory impairment which, in interaction 

with barriers, hinders his full and effective participation in society equally with other”. However, 

what is interesting to note in the Act is that Section 2 (zc) of the Act introduces a provision of 

“specified disability” which means the Act will recognize those disabilities which are specified in 

the Schedule, which in itself defeats the purpose of UNCRPD, by limiting the definition of 

disability to certain specified disabilities.  

The act also makes a provision of “person with benchmark disability” under Section 2 (r), which 

means a person with not less than forty per cent of a specified disability as certified by the 

certifying authority. Categorization of disability on the basis of percentage is again limiting the 

definition of disability and hence defeating the purpose of the RPWD Act and subsequently of 

UNCRPD. For example: if a person disability is measured as 39%, he or she is not eligible for the 

 
124 United Nations, The Convention on the Rights of Persons with Disabilities: Training Guide; (2014) at p.18  
125 Ibid. 
126 National Council on Disability, Toward an Inclusive Definition of Disability; (1999) 
https://www.independentliving.org/docs5/imparato.html#:~:text=An%20inclusive%20definition%20of%20disabilit
y%20means%20extending%20a,will%20be%20%E2%80%9Cdoled%20out%E2%80%9D%20to%20the%20%E2%80%
9Cdeserving%20few.%E2%80%9D <Accessed 07 September 2020> 
127 Section 2 (zc), The Rights of Persons with Disabilities Act India; (2016)  
https://www.indiacode.nic.in/bitstream/123456789/2155/1/A2016_49.pdf <Accessed on 18 August 2020> 
128 Section 2 (r), The Rights of Persons with Disabilities Act India; (2016)  
 

https://www.independentliving.org/docs5/imparato.html#:~:text=An%20inclusive%20definition%20of%20disability%20means%20extending%20a,will%20be%20%E2%80%9Cdoled%20out%E2%80%9D%20to%20the%20%E2%80%9Cdeserving%20few.%E2%80%9D
https://www.independentliving.org/docs5/imparato.html#:~:text=An%20inclusive%20definition%20of%20disability%20means%20extending%20a,will%20be%20%E2%80%9Cdoled%20out%E2%80%9D%20to%20the%20%E2%80%9Cdeserving%20few.%E2%80%9D
https://www.independentliving.org/docs5/imparato.html#:~:text=An%20inclusive%20definition%20of%20disability%20means%20extending%20a,will%20be%20%E2%80%9Cdoled%20out%E2%80%9D%20to%20the%20%E2%80%9Cdeserving%20few.%E2%80%9D
https://www.indiacode.nic.in/bitstream/123456789/2155/1/A2016_49.pdf
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disability benefit, though facing almost the same problem as that of the person having 40% of 

disability. The same has also been seen in this case study where this student who is having 36% of 

disablement needs a scribe to write his paper as he is not able to focus is not getting any benefit 

just because of these percentage criteria and categorizations of disabilities where some of his 

disabilities are not even considered as not mentioned in the Act, ultimately gave rise to unfair 

treatment and discrimination.  

The Government of India Gazette notification of January 2018 spells out revised guidelines 

approved by the Ministry of Social Justice and Empowerment for calculation of disabilities129 but 

it is of no use for persons whose disability is not mentioned in the guidelines and the doctor can 

give disability certificate only on the basis of these guidelines. According to the CRPD Alternate 

report for India 2019 towards the committee of persons with disabilities the RPWD Act 2016, 

provides three types of definitions of a person with disability and the groups which represent rare 

diseases, burn, spinal cord injury and Little People, have challenged their exclusion.130 The 

Standing Committee set up by Government of India had recommended the inclusion of certain 

medical conditions and there are also representations in the High Court seeking an inclusive 

definition.131 Surprisingly, the researcher is not able to find any judicial activism or judgement 

under the Indian judiciary regarding the narrow definition of disability under the RPWD Act. As 

a result of unclear definition, there is a large discrepancy in statistics on the population of persons 

with disabilities.132 

 

4.8 Disability under United Kingdom law: Comparative Analysis  
To have a comparative analysis of Indian disability law with other countries, the thesis analyses 

the definition of disability under United Kingdom law on disability. The Equality Act 2010 is the 

main legislation governing disability rights in the UK. Under this Act, you are disabled if you have 

a physical or mental impairment that has a substantial and long-term negative effect on your ability 

to do normal daily activities.133 Substantial is more than minor or trivial, for instance, it takes much 

longer than it usually would to complete a daily task like getting dressed where long-term means 

12 months or more, example a breathing condition that develops as a result of a lung infection. 134  

 
129 Government of India, Guidelines for evaluation of various disabilities and procedure for certification; 
(2018)  https://upload.indiacode.nic.in/showfile?actid=AC_CEN_25_54_00002_201649_1517807328299&type=not
ification&filename=Guidelines%20notification_04.01.2018.pdf <Accessed 01 November 2020> 
130 National CRPD Coalition-India, CRPD Alternate Report for India (2019) at p. 8 http://accessability.co.in/wp-
content/uploads/2019/02/CRPD-Alternate-Report-for-India.pdf <Accessed 05 October 2020> 
131 Ibid. 
132 Ibid. 
133 Section 6, Equality Act; (2010) https://www.legislation.gov.uk/ukpga/2010/15/section/6 <Accessed 07 
September 2020> 
134 GOV.UK, Definition of disability under the Equality Act; (2010) https://www.gov.uk/definition-of-disability-
under-equality-act-2010 <Accessed 08 September 2020> 
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What is interesting to note in the Act is the Guidance issued by the Secretary of State under section 

6(5) of the Equality Act 2010 on matters to be taken into account in determining questions relating 

to the definition of disability. Under the guidance, whether a person is disabled for the purposes 

of the Act is generally determined by reference to the effect that an impairment has on that person’s 

ability to carry out normal day-to-day activities.135 To illustrate, A woman with the bipolar 

affective disorder is easily distracted. This results in her frequently not being able to concentrate 

on performing an activity like making a sandwich or filling in a form without being constantly 

distracted from the task. Consequently, it takes her significantly longer than a person without the 

disorder to complete these types of task. Therefore there is a substantial adverse effect on normal 

day-to-day activities.136  It may not always be possible, nor is it necessary, to categorise a condition 

as either a physical or a mental impairment but what is important to consider is the effect of an 

impairment.137An impairment may not directly prevent someone from carrying out one or more 

normal day-to-day activities, but it may still have a substantial adverse effect on how the person 

carries out those activities.138  

With regards to the current case study where this person is having Amblyopia, Nystagmus, Vertigo 

and Tinnitus similar matters have been illustrated in the guidance. A woman has tinnitus which 

makes it difficult for her to hear or understand normal conversations. She cannot hear and respond 

to what a supermarket checkout assistant is saying if the two people behind her in the queue are 

holding a conversation at the same time. This has a substantial adverse effect on her ability to carry 

out the normal day-to-day activity of taking part in a conversation.139 This illustration proves the 

current case study of this person who is a victim of the defective system.  It also provides that 

persistent and significant difficulty in reading or understanding written material, because of a 

visual impairment except where that is corrected by glasses or contact lenses, would be reasonable 

to regard as having a substantial adverse effect on normal day-to-day activities.140 The problem of 

Nystagmus i.e. focusing problem with the person in the present case study surely falls under these 

guidelines.  

Although this guidance is not for Indian people but surely have their universal application. The 

UK disability law is no doubt very progressive as it does not restrict the definition of disability to 

certain specified disabilities or following the percentage criteria. The Indian lawmakers really need 

to learn from the Equality Act 2010 and its guidance, which is a way forward and have a human 

rights approach in determining disability. 

 

 
135 Office for Disability Issues, Equality Act 2010 Guidance: Guidance on matters to be taken into account in 
determining questions relating to the definition of disability; at p. 9 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/570382/Equ
ality_Act_2010-disability_definition.pdf <Accessed 08 September 2020> 
136 Ibid at p. 44 
137 Ibid at p. 9 
138 Ibid at p. 45 
139 Ibid at p. 43 
140 Ibid at p. 54 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/570382/Equality_Act_2010-disability_definition.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/570382/Equality_Act_2010-disability_definition.pdf
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4.8 Findings of the case study 
The study finds that the procedural technicalities like 40% criteria for calculating disability and 

categorizing 21 specified disabilities under The Rights of Persons with Disability Act, 2016, 

defeats the social as well as human rights approach to disability. The study found a major lacuna 

in the RPWD Act which provides for a narrower definition of disability defeating the purpose of 

UNCRPD which describes disability as an evolving concept. Some of the problems relating to 

hearing and visual disability are not even considered in the process of calculating disability. The 

case study shows the problem of Nystagmus, Amblyopia, Strabismus, tinnitus along with visual 

and hearing loss in an individual which affect his quality of life and become a major hindrance in 

his effective participation in the society but still when applying for the certificate, has not been 

given the status of a disabled person under the RPWD Act 2016. Ultimately, the persons who are 

also facing the same hardship and are in a very much need of help as of another disabled person 

are not entitled to the benefit. 

The process of getting the certificate is long, time- consuming and complicated at the same time. 

The BERA test for hearing impairment is not adequate to find out the exact hearing loss. The 

doctors decide the case through the official guidelines given to them by the Government of India. 

They are not free to give the percentage using their intellect by observing the condition of patients 

who deserve the certificate but are not able to get it simply because their condition is not mentioned 

anywhere in the guidelines. Moreover, most of the time the behaviour of the doctors towards these 

patients are very disgraceful which ultimately make the conditions much worse.  The study finds 

a lack of proper and systematic administration. All these lacunas in the process describe disability 

assessment in an unfair way. 
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5. CONCLUSION AND SUGGESTIONS 
 

5.1 Conclusion 
From the above observations and analysis, it can be concluded that there is no question on the 

credibility of The United Nations Convention on The Rights of Persons with Disabilities. It is 

among one of those marvels which proved as a blessing for millions of people around the world 

living with disabilities. Because of its legally binding nature, states have legal obligations to 

respect, protect and fulfil rights of disabled persons. It really helps in improving the human rights 

condition of disabled persons across the world. It has a massive impact on India which is home to 

over one-third of the world’s population with disabilities.  

It has been more than a decade since India adopted CRPD and it can be said undoubtedly that it 

has changed the way India looked at disablement today. The country changed from a charity to 

social and human rights approach to disability. After adopting the Convention, India always tried 

for following the principles of the Convention and strived hard for changing the conditions of 

disabled persons in the country. To implement the provisions of the Convention, Right of Persons 

with Disability Act, 2016 is passed in the country and number of schemes and policies have been 

launched by Government of India for protecting the rights of disabled persons.  

Yet, the concept of disability rights as a movement in India is still very new and evolving. On the 

ground level, persons with disabilities are facing discrimination and inequality because of various 

economic, socio-psychological, cultural, political, and administrative reasons. The greatest 

challenges which are coming before India to achieve the purpose of CRDP, are inclusive education, 

employment, accessibility, social and financial inclusion for persons with disabilities. The country 

needs to work hard for the inclusive future. 

The case study demonstrates a journey of a person towards getting a disablement certificate under 

The Rights of Persons with Disabilities, Act 2016. from the human rights-based approach. The 

case study finds that the process of getting the certificate is long, time-consuming, and complicated 

at the same time. The procedural technicalities are also a hindrance in the process. The study shows 

how practical obstacles make it too difficult for a person to get such an assessment. 

The case study finds that by restricting the disabilities to 21 specified disabilities under RPWD 

Act when assessing for a disability certificate is binding up the disability assessment in an unjust 

way. The 40% criteria for disability turn out to be very ambiguous. Some of the problems relating 

to hearing and visual impairment are not even considered in the process of calculating disability. 

Ultimately, the persons who are also facing the same hardship as of another disabled person are 

not entitled to the benefit.  

The doctors decide the case through the official guidelines given to them by Government of India, 

they are not free to give the percentage using their own skills by observing the condition of patients 

who also deserve the certificate but are not able to get it simply because their condition is not 

mentioned anywhere in the guidelines. 
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Persons applying for the certificate face a lot of problems due to the complexities of the procedure. 

Moreover, most of the time the behaviour of the doctors towards disabled persons is very 

disgraceful which ultimately make the condition of the disabled person much worse.  The study 

finds a lack of proper and systematic administration. It showcases how a de jure protection is of 

no use when de facto protection us unachievable in practice. This automatically reflects the 

conditions of persons who are less victim of destiny and more of a defected system. These lacunas 

under The RPWD Act, surely makes Indian disability law to be regressive under the regime of 

International Human Rights Law. 

 

5.2 Suggestions 
In the light of general principles of the UNCRDP, following points are suggested to the 

Government and people of India to address the current challenges faced by disabled persons of the 

country- 

People in society needs to change their mindset and attitudes towards persons with disabilities. 

Awareness programs for diverse types of disabilities must be organized. Special training should 

be provided for different professions including doctors, teachers, civil servants, lawyers, 

businessmen, political leaders, to increase the awareness about disability, to develop skills while 

working with them and to change their attitudes towards disabled persons. 

There is a need to build self-confidence in persons with disabilities and encourage them to 

empower themselves. There is a need to focus on their strength and abilities by improving their 

knowledge and skills and at the same time providing them enough job opportunities so that they 

can contribute to the society which will help them to be a part of social inclusion. 

A strong political will is a must. A separate budget allocation is important, a time frame should be 

fixed by government authorities to make our infrastructures including schools, colleges, public 

places, etc. accessible which can change the lives of millions of people with disabilities. There is 

a need to make disability a compulsory subject in all educational institutions of the country. 

Providing them with all necessary devices and appliances at low cost to increase their accessibility.  

People with disabilities must be included in every development plan of the Government just as 

that of other citizens. More schemes should be made for their empowerment. Policies should be 

made by the Government to include more persons with disabilities in the private sector They must 

be provided with social security so that they can live with dignity.  

There is a need to adopt a universal model for the inclusive and accessible environment for persons 

with disabilities. There is a need to do more research for the benefit of these people such as to 

work more on disability data for planning better inclusive future. Persons with disabilities must be 

included in the process of framing policies relating to their rights so that the real problems can be 

addressed, and a ground-level approach can be taken for the implementation of these policies.  

The case study suggests that there is an urgent need to make changes in the RPWD Act, 2016. The 

Act needs an inclusive definition of disability. The benefit should not be restricted to certain 

specified disabilities as it is defeating the purpose of the UNCRPD. The doctors must be given the 
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power to decide cases of disability by using their own intellect and reasoning, that whether a person 

deserve benefit or not. They should not only be restricted to give the decision according to the 

guidelines given to them by the Government of India. The doctors should also be allowed to 

suggest changes in the guidelines by observing current practical situations. 

Upon the basis of this case study, the BERA test for a hearing must be used along with some other 

tests to identify the actual loss of hearing as the test is not capable of identifying how much clear 

a person can hear. It is suggested that the hearing and visual impairment must also include other 

problems which are because of ears and eyes dysfunction like Nystagmus, Vertigo and tinnitus. 

They must be given some weightage in the percentage according to the severity level in a particular 

case to case, as the same is causing difficulties in individual life for having equal and effective 

participation in the society. The 40% criteria also require simplification as some of the disabilities 

are not measurable thereby failing to achieve the purpose of the Act. 

There is a need to frame policies to avoid long and delayed procedure and for simplifying the 

process of getting the certificate. There must be a separate administrative wing to handle speedy 

disposal of disability cases. The patients must be treated in one single visit, so they do not have to 

come again and again. There is also a need to provide proper training to doctors in dealing with 

such patients so that a change must be brought in their attitude towards such persons. 

While India has recognized UNCRPD with a policy environment, enacted its own disability law 

and is a party to several international and regional policy efforts such as Incheon strategy and 

Sustainable Development Goals, yet the implementation and integration of aspects of disability 

inclusion is very less, as evident from this research. India has not signed the optional protocol of 

Convention due to which the Indian people cannot seek legal remedy at International level for the 

violation of their rights. It has all the necessary resources, human and finances, all that is required 

is the political will to ensure that disability is included across all policies. However, the 

Government alone cannot accomplish this task but people with disabilities themselves, 

professionals like doctors, lawyers, teachers, and the society, all have a key role in improving the 

lives of disabled persons by creating an inclusive environment. Though the road is tough, but with 

firm determination and commitment, and by taking CRDP as an inspiration, India can overcome 

these challenges.  

` 
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