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1 Introduction 

1.1 Abstract  

The history of Norwegian petroleum constitutes an important part of the construction of the 

welfare state. However, scientific evidence implies that our wealth has grown at the expense 

of the environment. The world's ecosystems are breaking down under the pressure of global 

warming and biological diversity suffers across the globe.1 The operations required to search 

for oil and gas, to access it, bring it to shore, transport it and burn it demands a huge 

intervention in nature. Enormous installations are placed in the natural habitat of underwater 

species and organisms. Oil spills lead to irreversible damage on plants and animals, and on 

habitats vital for their survival. 

The Norwegian authorities keep going further in challenging vulnerable marine ecosystems in 

their search for oil and natural gas. Despite the scientific knowledge of the vulnerability and 

the value of the biodiversity contained in the Arctic and despite the warnings from 

environmental institutions, the Norwegian authorities have decided to permit drilling for oil in 

new areas of the Barents Sea.2  

This thesis aspires to study the relationship between the right of a State to permit harmful 

activities within its own territory, and the international commitment to prevent transboundary 

environmental harm in light of the decision made by the Norwegian authorities to permit 

petroleum activities in the Barents Sea.  

1.2 Research question and delimitations  

The research question upon which this thesis is based is whether Norwegian governed 

petroleum activities in the Barents Sea conflict with the customary obligation of States not to 

cause transboundary harm (the "no-harm rule"). Thus, it will primarily be based on a study of 

the case law that forms this obligation. 

There are, however, other developments in international law worth mentioning. The 2015 

Paris Agreement under the United Nations Framework Convention on Climate Change 

 
1 See IPCC 2014 and IPBES 2019. 
2  Ministry of Petroleum and Energy 2013.  
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(UNFCCC) requires States to submit nationally determined contributions as a response to the 

global threat of climate change with the aim of keeping the increased global average 

temperature "well below 2°C above pre-industrial levels and pursuing efforts to limit the 

temperature increase to 1.5°C above pre-industrial levels."3 

Obligations from the UNFCCC and the Paris Agreement have triggered lawsuits in several 

States, challenging decisions that might contradict the agreed contributions to emission 

reduction. Most known of those might be the case Urgenda Foundation v. The Netherlands. 

The Supreme Court of the Netherlands confirmed the ruling by the District Court and the 

Court of Appeal that the State was obliged to reduce emission of greenhouse gasses by the 

end of 2020 by at least 25% compared to 1990 levels. A similar lawsuit is currently running 

before the Supreme Court of Norway, concerning 10 permits to search for oil in the Barents 

Sea announced in 2016. The basis for the lawsuit is paragraph 112 of the Norwegian 

Constitution, stating present and future generations' right to a healthy environment. The 

plaintiffs have emphasized Norway’s international commitments, particularly referring to the 

Paris Agreement and the United Nations (UN) Sustainable Development Goals.  

The scope of this thesis is limited to the assessment of "environmental damage" which is a 

term with a number of alternative definitions.4 In the respect of this thesis, the term is meant 

to include damage on all non-living and living parts of nature that are not made by humans. 

Nevertheless, it is important to acknowledge that there is a range of other serious 

consequences of environmental degradation and climate change, damage that might have 

extensive economic consequences or affect fundamental human rights such as the right to 

health.   

Petroleum activities on Norwegian territory have been carried out since the 1960s, and in the 

Barents Sea since the 1980s. However, this study will concentrate on recent expansions of the 

petroleum activities in the Barents Sea through the 23rd and 24th concession rounds. This 

delimitation has several reasons; the allocations from the 23rd and 24th concession rounds 

represent the first allocation of new areas in the Barents Sea since the 1990s. In the meantime, 

knowledge of environmental harm from petroleum activities has expanded, the profitability 

from the petroleum industry has decreased, and international environmental law has 

 
3 Articles 2(a) and 4(2) of the Paris Agreement.  
4 Sands, et al. 2018, pages 14-16.  
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developed and is increasingly limiting States’ rights to use its own territory for activities that 

might cause transboundary harm. These factors put the legitimacy of the activities in a new 

light.   

1.3 Methodology and structure  

The thesis focuses on the customary obligation not to cause transboundary harm. Customary 

law is one of the three main sources of international law according to Article 38(1)(b) of the 

Statute of the International Court of Justice, the other two being international conventions and 

general principles of law.5 An international customary rule is considered "evidence of a 

general practice accepted as law" and is binding on all States. The provision identifies the two 

elements of customary law; the rule must reflect State practice and opino juris (a common 

opinion).6  

The formulation of the customary obligation not to cause transboundary harm in international 

law does not give a precise indication of its content and scope, other sources of law will 

therefore be relied on to further define the obligation. These include treaties, judicial decisions 

and the teaching of qualified publicists.7 Qualified publicists include organizations such as the 

International Law Commission (ILC)8 and the International Law Association (ILA). 9 

The political decisions that provide the basis for the research question are described in the 

second chapter. Chapter three presents a study of the status of the legal obligation not to cause 

transboundary harm, describing its content and which substantive and procedural obligations 

it entails. Having established  the content and scope of the obligation, an assessment is made 

of the case regarding petroleum activities in the Barents Sea, considering whether these 

activities lead to transboundary harm and if they do; whether the harm falls within the scope 

of the customary prohibition of transboundary harm. This assessment is attached to the 

 
5 Article 38(1)(a) and (c). 
6 Sands, et al. 2018, page 119.  
7  Article 38(d) of the Statute of the International Court of Justice lists "judicial decisions" and "the teachings of 

the most highly qualified publicists" as secondary sources.  
8 The ILC is crystalizing existing international law in addition to the contribution to progressive development of 

international law.  The Articles on Transboundary Harm are partly a codification of the judgement in the 

Trail Smelter case. The Articles provide useful guidelines for the interpretation of the customary "no-harm 

rule". 
9 The International Law Association is a non-governmental consulting organization which promotes the study, 

clarification and development of international law. 
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requirement of due diligence incorporated in the "no-harm rule". Chapter four presents a 

conclusion based on the assessment in chapter three.  

2 Political Background 

2.1 Petroleum activities in the Barents Sea  

Petroleum activities on Norwegian territory are regulated by the Norwegian Petroleum Act of 

1996 and the Regulations to the Petroleum Act of 1997. The Petroleum Act states Norway’s 

exclusive right to manage the resources in its exclusive economic zone and provides 

guidelines and requirements in that regard.  

The Ministry of Petroleum and Energy offers concessions to private actors to search for oil 

and to extract and export it. The area for which the concessions are given must first be 

declared open for petroleum activity. This entails a process which includes an assessment of 

industrial and environmental effects. The concessions are assigned through "concession 

rounds".10 

Petroleum activities in the Barents Sea began in the 1980s, however, the first operation started 

only in 2007, followed by a second operation in 2016 (the fields Snøhvit and Goliat).11 New 

areas in the South East Barents Sea were opened for petroleum activities in 2013, after the 

2010 agreement between Norway and Russia on a border between the two countries’ 

continental shelves after over 40 years of disagreement.12 This led to the allocation of 

production licenses in previously untouched areas of the Barents Sea in May 2016 through the 

23th concession round.13  

The opening of the 24th concession round was announced shortly after in August 2016 by the 

Norwegian Ministry of Petroleum.14 A proposal to announce a total of 102 blocks or parts of 

blocks was sent on a public hearing in March 2017.15 Several of the proposed blocks are 

located in the vulnerable areas north in the Barents Sea close to the "ice edge" and around 

 
10  The Norwegian Government 2007. 
11  Norwegian Petroleum 2020. 
12  Ministry of Petroleum and Energy 2012-2013, page 19. 
13  Ministry of Petroleum and Energy 18.05.2016. 
14  Ministry of Petroleum and Energy 29.08.2016. 
15  Ministry of Petroleum and Energy 13.03.2017. 
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Bear Island. On the 21st of June 2017 the Ministry announced 93 licenses to search for and 

extract oil and gas in the Barents Sea for private actors.16 On the 18th of June 2018 the 

Ministry made offers to 11 oil companies on shares of whole or parts of 47 blocks for search 

and extraction, nine of which were in the Barents Sea.17 

Concessions for search and extraction are assigned for both new and predefined areas. In 2019 

the Ministry opened 90 new areas for oil drilling through the concession round for predefined 

areas, 48 of them in the Barents Sea. In a press release on January 14th, 2020 the Norwegian 

Minister of Petroleum and Energy assigned 69 new licenses for oil search, 13 of them in the 

Barents Sea.18 

The 24th concession round represents the most comprehensive announcement of new oil 

blocks ever given in this area. Several institutions including the Norwegian Environment 

Agency (NEA) and the Norwegian Polar Institute (NPI) have throughout hearing rounds 

advised against petroleum activities in some parts of the Arctic area,19 referring, inter alia, to 

the high density of birdlife and the fact that this area is already under pressure due to climate 

change.20 It was also argued that the authorities lack knowledge of the full consequences of 

climate change combined with the consequences of expanded petroleum activity, and that the 

industry lack emergency mechanisms in case of accidents in the proposed areas.21  

 
16 Ministry of Petroleum and Energy 21.06.2017. 
17 Ministry of Petroleum and Energy 2018. 
18 Ministry of Petroleum and Energy 14.01.2020. 
19 There are several different definitions of "the Arctic" the most common one might be areas above latitude 

66.56°N, i.e. the area north of the Arctic Circle.  
20 Norwegian Environment Agency 2017 
21 Norwegian Polar Institute 2017 
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Figure 1: Norwegian Polar Institute, illustrating discouraged blocks in the northern Barents Sea and 

around Bear Island.  

The area around Bear Island is considered particularly vulnerable due to its importance as a 

nesting area for seabirds. Both the NEA and the NPI therefore suggested a 100 km buffer 

zone outside Bear Island where no petroleum activity should be permitted.22 Contrary to this 

advice there was established a buffer zone of 65 km.23 

The 24th of June 2020 the Minister of Petroleum and Energy announced the 25th concession 

round, proposing to open nine new areas for petroleum activities. 24 These areas include 136 

new blocks, of which 125 of them are in the Barents Sea. The blocks were announced the 19th 

of November 21, 2020 and are expected to be assigned within the second quarter of 2021.25 

The 25th concession round has been somewhat delayed due to the discussion about the 

definition of the "ice edge". 

 
22 Norwegian Environment Agency 2017. 
23 Ministry of Climate and Environment 2020, page 132. 
24 Ministry of Petroleum and Energy 24.06.2020. 
25 Ibid. 
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2.1.1 The "ice-edge"  

The "ice edge" constitutes an area between solid ice and open sea. "Ice" in this regard is 

defined as areas where the concentration of ice in the sea is higher than 15%.26 The "ice edge" 

constitutes an important area for biodiversity in the Barents Sea, and has therefore been a 

central part of the discussion of how far north to permit petroleum activities. As the 

temperature in the Arctic has increased ice has melted, and the edge of the ice zone is moving 

further north. This has led to a discussion regarding the definition of the "ice edge". 

Because of the range of valuable plants and plankton around the ice edge, there has been a 

broad political consensus that petroleum activities shall not take place by or in the area north 

of the ice edge. For that reason, the decision of how to define the "ice edge", has also been a 

decision of how far north to allow petroleum activities.  

In 2015 (through the 23rd concession round) the Government announced several blocks in an 

area of the Barents Sea where ice might occur, at the same time they published a white paper 

announcing that the "ice edge" would be redefined, placing it north of the proposed blocks.27 

The white paper did not achieve a majority vote in the Parliament, and a proposal was made 

to prepare a new proposal for a definition of the "ice edge". Despite the controversies the 

Government did not withdraw the announced blocks. The threshold that the Parliament 

eventually agreed on does not affect these.  

The recently revised management plan for the Norwegian Seas establish that the "ice edge" 

stops at the point of 15% "ice persistence"28 which means the point where there is ice at least 

15% of the days in April, based on an average of ice occurrence in a period of 29 years (1988-

2017).29 This definition achieved a majority vote in the Parliament, although the 

environmental definition of the "ice edge" from the NPI is at 0.5% ice persistence.30 The 

environmental definition places the "ice edge" as far south as ice can occur based on longtime 

observations. It is based on the findings of important biological processes in this area, such as 

 
26 Ministry of Climate and Environment 2020, page 29. 
27 Ministry of Climate and Environment 2015. 
28 Ministry of Climate and Environment 2020. 
29 "Ice persistence" must not be confused with "ice concentration" which indicates the percentage of an area 

covered with ice.  
30 Misund og von Quillfeldt 2020. 
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ice algae which is an important source of nourishment for animals and zooplankton that grow 

from the deep waters in the early spring.31 The oil industry and one political party argued to 

place the "ice edge" at the point of 30% ice persistence, which would move the threshold for 

petroleum activities considerably further north.  

A revision of the plan is prepared every fourth year and the 15% ice persistence definition 

will only apply until a new management plan is adopted, in 2024 at the earliest. Some 

political voices express hope that petroleum activities will be permitted further north in the 

future. 32 In addition, there are no restrictions on doing surveys north of the defined "ice 

edge", including seismic surveys. 

It is first and foremost the global warming and the high-speed temperature increase in the 

Arctic33 that has opened for petroleum activities further north, which is a paradox. 

3 The Obligation Not to Cause Damage to the Environment of 

Other States or to Areas Beyond National Jurisdiction  

3.1 Introduction 

States’ sovereign right to exploit natural resources in their own territory and the obligation not 

to cause damage to the environment of other States, is considered one of the basic principles 

of environmental law. It was enshrined in Principle 21 of the 1972 Stockholm Declaration and 

later in Principle 2 of the 1992 Rio Declaration. Despite twenty years parting the two 

declarations, the wording of the principle is almost the same, which might reflect the 

difficulties in agreeing on a universal principle that compromises States’ sovereign rights.   

The content of the principle as it is rendered in Principle 21 of the Stockholm Declaration is 

as follows;  

States have, in accordance with the Charter of the United Nations and the principles of international 

law, the sovereign right to exploit their own resources pursuant to their own environmental 

policies, and the responsibility to ensure that activities within their jurisdiction or control do not 

 
31 Ibid. 
32 Skårdalsmo og Falnes 2020. 
33 See IPCC 2019 and IPCC 2014.. 



9 

 

cause damage to the environment of other States or of areas beyond the limits of national 

jurisdiction. 

Principle 21/2 has been considered to reflect customary international law following the ICJ’s 

statement in its Advisory Opinion on The Legality of the Threat or Use of Nuclear Weapons 

stating that;  

The existence of the general obligation of States to ensure that activities within their jurisdiction 

and control respect the environment of other States or of areas beyond national control is now part 

of the corpus of international law relating to the environment.34  

This statement has been confirmed in several subsequent cases.35   

The principle appears in different international instruments. Worth noticing is Article 3 of the 

1992 Convention on Biological Diversity; when exploiting its own natural resources the State 

is responsible to ensure that the activities "do not cause damage to the environment of other 

States or of areas beyond the limits of national jurisdiction".  The principle is thus taken into 

the operational part of the treaty, not only the preambles.  

The principle presents two opposing elements where one restricts the other. These two 

elements are dependent on each other; the obligation not to cause harm to other States is a 

result of the sovereign right of States to use their own territory.  

3.2 The relation to States’ right to exploit its own resources  

States’ right to exploit resources on their own territory derive from the notion of State 

sovereignty, as a fundamental principle of international law expressed in the UN Charter 

Article 2(1). Principle 21/2 refers to the right of every state to exploit their own resources in 

accordance with the Charter of the United Nations. This right has repeatedly been confirmed 

by the UN General Assembly in various resolutions.36 

The principle refers to States’ "own resources", which is all resources within the territory of 

the State. The territory of a State includes not only the land but also the territorial sea which is 

 
34 Para. 29.   
35 See the Gabčíkovo-Nagymaros case, Para. 53 and the Pulp Mills case, para. 101.  
36 See UNGA Resolutions 1803 (1962), 523 (1952), 626 (1952), 837 (1954) and 1314 (1958). 
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the area within 12 nautical miles outside the coast and the airspace above the land and the 

territorial sea.37 In addition, the State enjoys jurisdiction over the living and non-living 

resources in the Exclusive Economic Zone (EEZ) which reaches 200 nautical miles outside 

the baseline of the State.38  

The sovereign right for States to freely exploit their own resources has been limited by 

international agreements and customary international law. Through the past decades, the 

international community has acquired knowledge about the impacts on the environment from 

modern industry through, inter alia, institutions such as the International Panel on Climate 

Change (IPCC) and the Intergovernmental Science-Policy Platform on Biodiversity and 

Ecosystem Services (IPBES) who collects relevant science and make it available for policy 

makers. This has led the world community to realize the need for international cooperation 

which has resulted in adoption of international treaties such as the United Nations Framework 

Convention on Climate Change (UNFCCC) and the Paris Agreement, in which States commit 

to reduce their emissions of greenhouse gases. The obligation on States to prevent 

transboundary environmental harm has repeatedly been confirmed by the ICJ.39 

Nevertheless, the sovereign rights of States have been proven difficult to compromise in favor 

of protection of the environment. International law leaves to each State to develop laws that 

protect their own environment, and there are no binding international laws that prevent States 

from causing environmental harm within its borders unless that harm has effects outside the 

borders of that State. This implies that each State is free to cause harm to the environment on 

its own territory. E.g. the Norwegian State is free to extract oil and gas within its territorial 

sea and exclusive economic zone, regardless of whether these activities cause harm to the 

environment on Norwegian territory.  

A discussion of States’ obligation to prevent harm on the environment on their own territory 

is, however, outside the scope of this thesis. The core of the following assessment is; are the 

activities described in Chapter 2 challenging the obligation not to cause transboundary harm?    

 
37 UNCLOS Article 3. 
38 UNCLOS Article 57.  
39 See Legality of the Threat and Use of Nuclear Weapons, para 29, the Gabčíkovo-Nagymaros case, para 53 and 

the Pulp Mills case, para 101, Nicaragua v. Costa Rica, para. 104. 
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3.3 The legal content of the obligation not to cause transboundary 

environmental harm  

This section describes how the "no-harm rule" has crystalized in international case law and 

the status it has achieved as a customary rule. It presents a description of the content of the 

rule, including the meaning and scope of "transboundary environmental harm" and 

"significant harm".    

The obligation not to cause transboundary environmental harm (the "no harm-rule") was first 

expressed by the tribunal in the Trail Smelter arbitration, stating that "no State has the right to 

use or permit the use of its territory in such a manner as to cause injury by fumes in or to the 

territory of another".40 The prohibition of causing harm on the territory of other States 

corresponds with States’ territorial integrity and the principle of good neighborliness 

pronounced in the UN Charter.41  

The "no-harm rule" was confirmed in the Corfu Channel case in 1949 stating that it is "every 

State’s obligation not to allow knowingly its territory to be used for acts contrary to the rights 

of other States"42 and in the Lac Lanoux arbitration in 1957 regarding upstream States’ 

obligation not to use the river in a manner that might harm the downstream State.43 The "no-

harm rule" was rendered as a principle in relation to States sovereign right to exploit their own 

resources and put down in the Stockholm Declaration in 1972.44  

The Nuclear Tests cases from 1974 and 1995 are of relevance for the further development of 

the "no-harm rule" under international law. The cases concern French governed tests of 

nuclear weapons respectively in the air and underground. The ICJ did not assess the merits in 

either cases, but some interesting separate opinions were made, e.g. Judge de Castro cited the 

Trail Smelter judgement and drew the conclusion that by analogy Australia was entitled to ask 

the Court to uphold the claim that France should stop the testing due to the general rule on 

 
40 Trail Smelter arbitration, page 1965. 
41 Article 74 of the UN Charter states that the policies of the Member States must be based on "the general 

principle of good-neighborliness".  
42 Corfu Channel case, page 22. 
43 Lac Lanoux arbitration.  
44 See Principle 21.  
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prohibition of transboundary harm. 45 In the second Nuclear Tests case the ICJ referred to 

"the obligations of States to respect and protect the natural environment".46  

In 1996 the ICJ established the principle’s status as customary international law in its 

Advisory Opinion on the Legality of the Threat and Use of Nuclear Weapons at the request of 

the UN General Assembly. It confirmed that the "general obligation of States to ensure that 

activities within their jurisdiction and control respect the environment of other States or of 

areas beyond national control is now part of the corpus of international law relating to the 

environment", also confirming that the "no-harm rule" apply on areas above national 

jurisdiction.47  

This statement was referred to and confirmed by the ICJ in the Gabčikovo-Nagymaros case in 

1997, recalling the "great significance that it attaches to respect for the environment, not only 

for States but also for the whole of mankind". 48 The Tribunal in the Iron Rhine case pointed 

out the growing emphasis on State’s duty to prevent, stating that "where development may 

cause significant harm to the environment there is a duty to prevent, or at least mitigate, such 

harm. (…) This duty, in the opinion of the Tribunal, has now become a principle of general 

international law." 

In the Pulp Mills case in 2010, the ICJ pointed out that "the principle of prevention as a 

customary rule, has its origins in the due diligence that is required of a State in its territory" 

and that States are "obliged to use all the means at its disposal in order to avoid activities 

which take place in its territory, or in any area under its jurisdiction, causing significant 

damage to the environment of another State".49 

It is thus established that there are limitations to States’ sovereign rights to exploit resources 

on their own territory due to the "no-harm rule" manifested in customary international law, 

obliging States to act with due diligence to prevent transboundary harm.  

 
45 Nuclear Tests I, Dissenting Opinion of Judge de Castro, page 389 
46 Nuclear Tests II, para. 64.  
47 Legality of the Threat and Use of Nuclear Weapons, para. 29.  
48 Gabčikovo-Nagymaros Project case, para. 53.  
49 Pulp Mills case, para. 101. 
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3.3.1 The scope and meaning of "transboundary environmental harm" in 

international law 

The obligation on States not to cause transboundary harm is widely recognized in the 

international community (to the extent of custom). However, some uncertainties prevail. One 

relates to the scope and meaning of the term "environmental harm", another relates to the 

question of whether the effects of an activity are transboundary.  

In the Trail Smelter case, the Tribunal found that injury caused by fumes on the territory of 

another State was considered damage. It held that injury has been caused if "the case is of 

serious consequence and the injury is established by clear and convincing evidence".50 There 

is no clear definition of "injury" in international law, the crucial elements seem to be that the 

injury must reach a threshold of seriousness or significance, and that it is "established by clear 

and convincing evidence". The ILC's Articles on Transboundary Harm gives some guidance 

regarding the definition of harm referring to "harm caused to persons, property or the 

environment".51 The commentaries describe such harm as a "real detrimental effect". 

The ICJ's statement in Legality of Nuclear Weapons establishes that the "no-harm rule" 

applies in cases where there is risk of harm to the environment of other States and areas 

beyond national jurisdiction, although no definition has been given by the ICJ of 

"environment". In the Pulp Mills case the ICJ referred to the obligation to "preserve the 

aquatic environment"52 emphasizing the need to strike a balance between States' economic 

interests and the obligation to protect the environment.53  

The importance of protecting the environment is acknowledged, indicating that the obligation 

to prevent harm on the environment of other States not only include harm that entail economic 

loss or human suffering, but also the obligation to respect the intrinsic value of ecosystems 

and biodiversity.54 

 
50 Trail Smelter case, page 1965.  
51 See Article 2. 
52 Pulp Mills case, para. 197. 
53 Ibid., para. 175. 
54 See Fitzmaurice 2007, page 1015 and Birnie, Boyle og Redgwell 2009, page 185. 
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Further, the "no-harm rule" applies to activities with adverse impacts beyond the territory of 

the State governing them. Case law illustrates that transboundary harm not only include direct 

harm on the territory of other States but also harm to "shared resources" or resources of 

"common interest". In the Pulp Mills case the ICJ considered the River Uruguay a shared 

resource and found that damage to the river constituted "significant damage on the other 

party".55 In its Advisory Opinion on Activities in the Area the International Tribunal for the 

Law of the Sea (ITLOS) referred to the Pulp Mills case and found that  

the Court’s reasoning in a transboundary context may also apply to activities with an impact on the 

environment in an area beyond the limits of national jurisdiction; and the Court’s references to 

"shared resources" may also apply to resources that are the common heritage of mankind.56 

It seems to be established in the international community that certain living and non-living 

organisms are shared resources. The UNCLOS states in its preambles that "the problems of 

ocean space are closely interrelated and need to be considered as a whole" implying the 

transboundary aspects of resources related to the sea. A similar view is expressed in the 

preambles to 1979 Bonn Convention regarding wild animals and in the preambles to the 

Biodiversity Convention affirming that "biological diversity is a common concern of 

humankind". "The area", i.e. the area of the seabed and ocean floor beyond national 

jurisdiction, are areas considered "the common heritage of mankind". This was stated by the 

UN General Assembly in Resolution 2749. The resolution is referred to and confirmed in the 

preambles to the UNCLOS. 

3.3.2 The threshold of "significant harm"  

The ILC's Articles on Prevention of Transboundary Harm limits its application to activities 

that "involve a risk of significant transboundary harm". The "significant harm" requirement 

seem to have acceptance in international environmental law,57 and has been applied by the 

ICJ.58   

 
55 Pulp Mills case, para. 103. 
56 Activities in the Area, para. 148.  
57 Handl 2007, page 535.  
58 Pulp Mills, para. 101. 
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There is no clear definition of "significant harm" in international environmental law as it is an 

inconstant standard. The commentaries to the Articles on Prevention of Transboundary Harm 

describe "significant" as "something more than "detectable" but need not be at the level of 

"serious" or "substantial".59 Further, it states that "the harm must lead to a real detrimental 

effect on matters such as, for example, human health, industry, property, environment or 

agriculture in other States".  

The activity in question must pose a risk of significant harm. The commentaries to Article 2 

of the Articles on Transboundary Harm specify that it is the combined effect of "risk" and 

"harm" that must be deemed significant. i.e. activities that pose a high risk of transboundary 

harm might not be included if the potential harm is insignificant.  

3.4 The risk of significant transboundary harm from petroleum activities in 

the Barents Sea  

Having established the content and scope of the "no-harm rule", the next section aims to 

answer whether petroleum activities in the Barents Sea pose a risk of significant 

transboundary harm covered by the "no-harm rule". 

3.4.1 Risks associated with petroleum activities 

The extraction of oil and gas from the seabed involves several activities, where some merely 

pose risk of insignificant damage while others pose risk of severe damage. For example, 

damage caused by seismic activities or drilling might be less significant than the one resulting 

from transportation of oil through pipelines or by shipping. Furthermore, risk of significant 

harm will increase if the activities take place in areas with a vulnerable and valuable 

environment and/ or in areas with challenging weather and light conditions.  

3.4.1.1 Seismic examinations 

Seismic examination is a method mainly used to discover oil and gas below the seabed.60 

Low-frequency sound waves get sent from the surface towards the seabed, these are reflected 

 
59 ILC, Articles on Transboundary Harm, Article 2, comments para. 4.  
60 Ministry of Petroleum and Ministry of Fishery and the Coast, page 9. 



16 

 

between the different geological layers in the underground and provide data on conditions 

below the seabed, including deposits of oil and gas.61 

Seismic activities cause interference to the underwater environment such as noise and 

tremors. Observations made concerning previous seismic examinations outside the Norwegian 

coast indicates that the seismic activities cause stress to fish populations.62 This was 

demonstrated by increased activity among populations within the period of time that seismic 

activities took place.63 The full impacts seismic activities might have on the underwater 

environment are uncertain.64 

Experts and environmental organizations have expressed concern regarding use of seismic 

exploration in areas with whales. The Norwegian Defense Research Establishment has 

prepared a report on human-made noise in marine environments pointing out, inter alia, the 

vulnerability of baleen whales, one of the two main groups of whales, which includes the blue 

whale, humpback whale and bowhead whale. 65 The baleen whales have sensitive hearing and 

they use low-frequency sounds to communicate with each other over long distances, studies 

done in areas with baleen whales show that seismic pulses camouflage their communication.66 

3.4.1.2 Drilling  

Offshore drilling primarily affects the seabed, and environmental damage depends on the 

presence of biological diversity in the area where the installation is placed.67 Discharge of 

drilling muds into the water might pose a risk to the underwater environment. Drilling mud is 

used to lubricate the drills, to support and seal the walls of the bore hole, and to carry cuttings 

to the surface.68 Studies made both in Norwegian waters and in the Beaufort Sea show that 

 
61 Ibid.  
62 Professional Forum for Norwegian Seas 2019, page 41. 
63 Ibid. 
64 Ibid., page 46. 
65 Norwegian Defence Research Establishment 2017 
66 Ibid., page 39. 
67 Barents Watch 2016. 
68 Arctic pollution issues: a state of the Arctic environment report 1997, page 146. 
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discharges of drilling fluids might alter the abundance of bottom animals within a limited 

area.69  

3.4.1.3 Oil spills 

The number of oil spills worldwide has reduced significantly through the last decades. 

However, the amount of oil spilled is considerable due to a few major spills.70 In the period 

between 2000-2006, there was an average number of 3.7 oil spills larger than 700 tons per 

year worldwide compared to 25.2 spills per year in the period between 1970-1979.71 

Nevertheless, if an accident occurs it will have tremendous consequences. Experience, like the 

Exxon Valdez accident outside Alaska and the Usinsk accident outside Russia, implies that oil 

spills in Arctic waters have exceptionally severe consequences due to the ecosystems 

consisting of seabirds, marine mammals and spawning areas for many important fish 

species.72 Recovery after pollution of the seabed is expected to go slower in the Arctic due to 

the slow turn-over rates and long life spans of the organisms.73 

The most likely source for spills is from pipelines, followed by spills from tankers and 

platforms.74 However, these calculations are based on experience from oil spill accidents 

outside the Arctic and do not take into account the added risks caused by ice (e.g. the risk of 

icebergs scouring the installations) and other Arctic conditions.75 Another considerable risk of 

oil spills comes from shipping, mainly from the loading and unloading of oil. This might have 

a considerable environmental impact, especially if they occur close to shore.76  

3.4.2 Special conditions in the Barents Sea  

The Barents Sea is located outside the northernmost coasts of Norway and Russia, bordering 

the Northern Sea, the Arctic Ocean and the Kara Sea. It provides habitat for a high number of 

birds, fish, mammals and other marine species. In the past, the ecosystem of the Barents Sea 

 
69 Ibid., pages 146-147.  
70 ITOPF 2020 
71 Ibid.  
72 Peterson 2001, page 7.  
73 WWF 2003, page 3.  
74 Arctic pollution issues: a state of the Arctic environment report 1997, page 149. 
75 Ibid. 
76 Ibid., page 150.  
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has been left relatively undisturbed by humans and thus represents one of the largest and 

cleanest ecosystems in Europe.77  

The several hundred coral reefs in the Barents Sea represent important spawning and nursing 

areas for more than 750 species, including important commercial fish species such as redfish, 

ling and tusk.78 Every year, between 13-15 million seabirds aggregate in nesting cliffs along 

the Barents Sea Coast.79 Marine mammals like whales, seals, walrus, dolphins, polar bears 

and otters moves in the waters of the Barents Sea, some of them live partly on the ice.80  

The Barents Sea is characterized by harsh climatic conditions and the short and simple food 

webs make this area particularly vulnerable to pollution.81 The long winter period, with little 

or no sunlight increases the possibility for accidents and makes the emergency mechanisms 

for oil spills less effective.82 Conditions like wind and wave activity will limit the period in 

which the responders are able to work, known as the "response gap".83 How fast an oil spill 

will spread on the surface of the water depends on conditions such as wind and ocean 

currents.84 Calculations indicate that an oil spill from one of the two fields Nordland VI or 

Goliath would have a great potential impact on some of the most vulnerable biodiversity in 

the Barents Sea.85 Lack of sunlight most of the year also has another risk-increasing effect as 

sunlight and microbes break down oil, natural cleanups in the Arctic might therefore take 

decades rather than years.86  

Certain areas in the Barents Sea have been marked as "particularly vulnerable areas", with 

particularly important biological production and diversity that require special protection. 

These areas include the areas around Bear Island, Svalbard and the "ice edge".87 The 

 
77 WWF 2003, page2. 
78 Ibid., page 3. 
79 Ibid., page 5. 
80 Ibid., page 6.  
81 Ibid, page 2. 
82 Ibid., page 7. 
83 National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling 2013, 263. 
84 WWF 2003, page 8. 
85 Ibid. 
86 AMAP 1997, pages 152-153.  
87 Professional Forum for Norwegian Seas 2019, page 36. 
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"particularly valuable areas" are not protected by any direct restrictions. However, the 

authorities call for anyone that exercises activities in these areas to act with due diligence.88  

Assessing the vulnerability of the Arctic ecosystem, the pressure caused by rapid global 

warming in this area must be taken into consideration. The existing pressure on living and 

non-living organisms in the Barents Sea combined with petroleum activities increases the risk 

of significant damage.  

3.4.3 Damage likely to occur from operations in the Barents Sea  

3.4.3.1 Damage to fish stocks  

There are about 150 different species of fish living in the Barents Sea whole or parts of the 

year.89 Through the last decade over 200 species have been observed, deriving from 66 

different families.90 Some of them are rare and have only been observed occasionally,91 while 

others constitute some of the largest stocks in the world, such as the Atlantic cod haddock, 

saithe, capelin, and Atlantic herring. These are among the most important commercial species 

in addition to Greenland halibut, redfish, and wolffish.92 Some species like capelin, Greenland 

halibut and long rough dab live in the Barents Sea throughout their life cycle and are 

spawning and hatching there.93  

Fish are important contributors to the marine ecosystem, species like capelin and polar cod 

function as links between plankton production and the rest of the food web.94 Fish eggs and 

larvae are especially vulnerable to oil spills in the water, it has, for instance, been proven that 

oil in sea-water can be lethal to cod larvae.95 Several of the Barents Sea fish stocks, like 

capelin, cod and herring, lay huge concentrations of eggs within relatively small areas. An oil 

spill near one of these areas could have severe impacts for entire fish stocks.96 

 
88 Ministry of Climate and Environment 2020, page 19.  
89 WWF 2003, page 4. 
90 Dolgoy, Johannesen og Høines 2011, page 193.  
91 PAME 2016, page 5. 
92 Ibid.  
93 Dolgoy, Johannesen og Høines 2011, page 193-194. 
94 WWF 2005. 
95 Ibid.  
96 WWF 2003, page 4.  
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3.4.3.2 Damage on populations of seabirds  

The Barents Sea contains one of the world’s biggest seabird populations.97 Seabirds are birds 

that live mostly in a marine environment, most of them visiting land only to breed.98 Through 

the summer, as many as 20 million birds nest in this region.99 That makes this area the most 

valuable region for seabirds in North-Western Europe. Several of the birds nesting by the 

coast of the Barents Sea are listed as globally endangered.100 Therefore, the Barents Sea coast 

is of global importance in conserving the diversity of seabirds.  

Previous occurrences of oil spills show that one single accident can lead to the death of 

thousands of seabirds. When the vessel Server wrecked outside of Hordaland on the West 

Coast of Norway in 2007 the World Wildlife Fund (WWF) reported the death of about 10 000 

seabirds. In the 2005 Rocknes accident between 2000 and 4000 birds died. Seabirds are 

particularly vulnerable because the species usually gather in huge flocks within a limited area, 

an oil spill in such an area could seriously harm the worldwide population of the breed.101   

3.4.3.3 Damage to marine mammals 

The Barents Sea constitutes the habitat for twelve different kinds of whales, five species of 

dolphins, six species of seals, and walrus. In addition, otters and polar bears depend on the 

marine environment for their survival.102 Some of these species only live in this particular 

area, and some are extremely rare, like bowhead whales and narwhals.103 The bowhead whale 

is considered by the International Union for Conservation of Nature (IUCN) to be critically 

endangered.104 

 
97 WWF 2003, page 5.  
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Some marine mammals spend their whole life within this region, while others, amongst whom 

are several whale species, migrate to the area because of the high productivity and the feeding 

opportunities in the summer.105  

If marine mammals swallow water mixed with oil, it causes serious harm to their vital organs. 

Otters and polar bears risk freezing to death if they get water mixed with oil in their fur;106 

approximately 2000-3000 sea otters were killed due to the Exxon Valdez accident outside of 

Alaska in 1989.107 Scientific analysis has been made regarding the effects of oil spills on polar 

bears, based on knowledge of the ecosystems which they depend on and their way of living. 

The organization Ocean Conservancy used ecosystem models to predict possible outcomes of 

an oil spill in the Arctic Ocean, modelling the impacts of a crude oil spill from a drilling 

platform in the Beaufort Sea located in the Arctic Ocean north of Alaska and Western 

Canada. 108  The model predicted that an oil spill would harm the populations of polar bears 

even at large distances from the source of the spill.109  

A recent study on killer whales in northern Norway reveals a higher level of pollutants in this 

group of mammals than previously assumed.110 It was found that the seal-eating killer whales 

contain higher levels of pollutants than fish-eating killer whales, due to seals being higher up 

in the food chain. The study concluded that the Norwegian killer whale population is at higher 

risk of health effects from pollution than previously assumed.  

3.4.3.4 Damage to the seafloor and zooplankton 

The Barents Sea offers a rich community of underwater life at its sea floor, and has the 

world’s largest deep-water coral reef, huge mussel banks and kelp forests.111 The reefs are 

important spawning and nursing areas for many fish species and an important habitat for a 

high number of other species.112  
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The sea floor communities are vulnerable for offshore activities, and might suffer physical 

destruction from installations for drilling and production of oil and gas.113 The biggest threats 

to these communities are discharges of oil, drill cuttings and drilling muds, as many of the 

organisms filtrate nutrients from the sea water and transport toxic substances to the next part 

of the food web.114  

Small crawfish animals such as copepod, amphipods and krill have vital functions in the 

marine ecosystem of the Arctic. They represent the most important organisms in the 

zooplankton community of the Barents Sea, being the main diet for many ecologically and 

economically important fish species.115 Studies have shown that even small amounts of oil 

exposed to these organisms might reduce their functions in the food web (pyrene at 

concentrations of 100 nM and above), demonstrating the vulnerability of the Arctic food 

chain. 116 

After the 1978 Amoco Cadiz accident outside the coast of Brittany, France it took eight years 

for the amphipods populations to go back to normal.117 The amphipods have a key function in 

the arctic ecosystems and damage on these populations might have even more severe 

consequences in the Arctic.118 

3.4.3.5 Harm caused to neighboring States and areas above national jurisdiction 

In addition to the risk of harm to shared resources or resources of a common interest there is a 

risk of direct injury on the territory of neighboring States’, especially northern Russia, 

bordering to the East of the Barents Sea where the productivity is high and therefore also 

constituting a vulnerable area. The activities in the Barents Sea might also directly affect areas 

above national jurisdiction; the so-called "loophole" between Norway and Russia which 

constitutes a part of the "high sea".  
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Due to the opening of the South East Barents Sea in 2013 petroleum activities will take place 

closer to the Russian border than ever before. In the case of an oil spill in open waters the 

wind, waves and currents will spread the oil within a short time, and the harsh weather 

conditions might delay the preparedness procedures. Oil released into icy water will get 

trapped in the ice and might move with the ice, as it cannot be dispersed with wind and 

waves.119 Lack of equipment and methods to extract oil from icy waters increases the risk of 

damage. If the oil is not physically removed, it will remain in the water until the ice breaks up, 

which is usually in the spring when the biological activity is high.120 The risk of damage to 

the wildlife on both sides of the Norwegian/ Russian border will therefore increase due to the 

lack of techniques to remove the oil during the winter.  

3.4.4 Harm resulting from climate change  

In addition to the risk of direct harm, there is an indirect risk of transboundary environmental 

harm caused by the increase in global average temperature from the combustion of oil and 

gas. To hold Norway responsible for such damage under the "no-harm rule", there must be 

established that there is a detectable causal link between the activity and the harm. Due to the 

contribution to climate change from multiple activities and a high number of different States, 

it is hard to prove a direct causal link. There is, however, a detectable link between extraction 

and export of oil and gas and the subsequent combustion and emission of carbon dioxide and 

there is no doubt that Norway contributes to the overall emissions. A report presented by 

Statistics Norway in 2013 showed that each per cent of decline in Norwegian oil production 

will reduce the global emission of carbon dioxide with about one million tons.121  

Nevertheless, Norway has claimed that the State cannot be held responsible for the emissions 

following from combustion of oil and gas in other parts of the world. This was interestingly 

denied by the Court of Appeal in the Norwegian climate lawsuit, the Court found that there is 

a clear connection between the extraction and the combustion of oil and gas also pointing to 
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the fact that the purpose of the extraction is for the oil and gas to be combusted at some 

point.122  

This does, however, not necessarily entail that damage resulting from climate change will be 

covered by the "no-harm rule". Proving a causal link will present a challenge if one seeks to 

hold Norway liable for such damage. On the other hand, one could argue that the risk of 

transboundary damage in itself indicates an obligation of prevention under the "no-harm rule" 

as the obligation is considered to be an obligation of conduct not of result. A certain degree of 

emissions contributing to climate change is expected and accepted by States, but emissions 

beyond what is expected and reasonable might entail transboundary damage under the "no-

harm rule".123 The "no-harm rule" requires States to act with due diligence while enacting 

activities that might cause transboundary harm, this requirement will not be met if the 

emissions are unnecessary or unproportionate. 

Whether damage from climate change is covered by the "no-harm rule" has not been 

determined under international law. The UNFCCC refers to the principle in its preambles, 

which indicates that the parties to the convention consider that the principle applies. The 

increased emphasis in international law on environmental protection and emission mitigation 

indicates the same.  

In 2019 the IPBES delivered a global assessment report describing the status of the world’s 

natural systems which established that marine ecosystems worldwide show influence from 

human actions showing large losses of extent and condition as well as rapid ongoing declines, 

marine species have declined by 35% since 1970 and more than a third of marine mammals 

are threatened with extinction.124 In its fourth assessment report the IPCC found that "there is 

high confidence that climate change will result in extinction of many species and reduction in 

the diversity of ecosystems".125  

It was stated in IPCC’s fifth synthesis report that it can be established with very high 

confidence that "impacts from recent climate-related extremes, such as heat waves, droughts, 

 
122 Judgement from Borgarting Lagmannsrett 2020, pages 20-21. 
123 Shue 2015, page 321-322.  
124 IPBES 2019, page 24. 
125 IPPC 2007, page 792. 



25 

 

floods, cyclones and wildfires, reveal significant vulnerability and exposure of some 

ecosystems and many human systems to current climate variability".126  

Global warming has led to rapid melting of the world’s glaciers, and the recession of glaciers 

through the last century is larger than at any time over at least the last 5000 years. This leads 

to, inter alia, colonization of plants and animals in deglaciated terrain.127 

Experts fear that climate change and extreme climatic events might alter the composition of 

species in an ecosystem because species in a natural community do not respond in synchrony 

to such external pressures and ecological communities existing today could easily be 

disaggregated.128 According to the findings of the IPCC there is a good chance that whole 

populations of species will be eradicated due to climate change. This suggests a level of 

damage that can be deemed significant. As do incidents as heatwaves, droughts, floods, 

cyclones and wildfires.  

3.4.5 Conclusion  

This section has assessed the risk of damage to the environment above Norwegian jurisdiction 

from petroleum activities in the Barents Sea with the purpose of determining whether these 

fall under the "no-harm rule". Following case law there must be a risk of significant damage 

for the "no-harm rule" to apply, this entails that the damage need to be not merely detectable 

but cause a real detrimental effect on the environment. An assessment of risks from petroleum 

activities indicates that the biggest risk of damage is from oil spills. The harsh conditions in 

the Barents Sea increases the risk of oil spills and might delay the cleaning mechanisms. The 

vulnerability of the Arctic ecosystem with its short food webs and the existing pressure from 

climate change also increases the risk of significant damage. Reports from the IPCC and 

IPBES illustrate that the global warming following from combustion of oil and gas has and 

will lead to significant damage on the world's ecosystems.  

Considering the vulnerabilities to the different living and non-living organisms in the Barents 

Sea, it also appears that several components of the ecosystem are in danger of severe damage. 

An oil spill could potentially result in eradication of some species, constituting a real 

 
126 IPCC 2014, page 53. 
127 IPCC 2007, page 86-88. 
128 Ibid, page 103. 



26 

 

detrimental effect, i.e. significant damage. The ICJ has established that transboundary harm 

might constitute harm on a "shared resource".129 This approach has also been taken by 

ITLOS, inter alia, in the Activities in the Area case also referring to "the common heritage of 

mankind".130 This indicates that damage to the marine ecosystems in the Arctic constitutes 

transboundary harm, especially considering the many migratory species living off the Arctic 

ecosystem. This also entails a risk of significant damage on Russian territory and on territories 

beyond national jurisdiction as the activities take place close to the border. The harsh Arctic 

conditions increases the risk of cross-border damage, making the cleaning mechanisms less 

effective. Damage from climate change is also considered significant according to scientific 

evidence and has occurred worldwide.  

Thus, petroleum activities in the Barents Sea pose a risk of significant harm to the 

environment beyond Norwegian jurisdiction indicating that the "no-harm rule" applies.  

3.5 The due diligence requirement  

The risk of significant transboundary harm from petroleum activities in the Barents Sea 

established in the previous section entails an obligation for Norway to act with due diligence 

to prevent such damage. The following section presents an assessment of the due diligence 

requirement under the "no-harm rule" considering obligations on the Norwegian authorities in 

respect of prevention and precaution, and the consequence of the principle of common but 

differentiated responsibilities in that regard. An assessment of preventive measures adopted 

by the Norwegian authorities and whether these meets the requirements under the "no-harm 

rule" is included.  

3.5.1 Prevention of harm 

As expressed in the Iron Rhine case and in the Pulp Mills case States shall, with "all the 

means at its disposal"131 take measures to prevent significant transboundary harm. The 

measures must be appropriate to the risk.132  
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The obligation of States not to cause transboundary harm demands knowledge, caution and 

some form of preventive action – also referred to as the obligation to act with due diligence. 

The need to take preventive measures to avoid transboundary harm was recognized already in 

the 1941 Trail Smelter case regarding Canada’s duty to adopt a regime for prevention of 

further pollution.133 

The principle of preventive action has recurrently been referred to in case law. It was applied 

by the ICJ in the Gabčíkovo-Nagymaros case stating that "in the field of environmental 

protection, vigilance and prevention are required on account of the often irreversible character 

of damage to the environment and of the limitations inherent in the very mechanism of 

reparation of this type of damage."134 It was pointed out by the arbitral tribunal in the Iron 

Rhine case that "a growing emphasis is being put on the duty of prevention"135 and that the 

duty of prevention has become "a principle of general international law".136 This was 

confirmed by the ICJ in the Pulp Mills case, referring to the principle of prevention as a 

customary rule having "its origin in the due diligence that is required of a State in its own 

territory". 137  

There are two alternative approaches to this obligation; a duty to actually prevent damage 

(result) or a duty of conduct.138 The ILC holds in its comments to the Articles on 

Transboundary Harm that it is the conduct of the State that determine whether it has complied 

with the obligation; the State is required to make their best efforts to minimize the risk.139 

This is in line with the ICJ's statement in the Pulp Mills case, referring to States’ obligation to 

apply "all the means at its disposal in order to avoid (…) causing significant damage to the 

environment of another State"140 which implies that the obligation to prevent is an obligation 

of conduct rather than result. Further, the ICJ considered that "an obligation to adopt 
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regulatory or administrative measures either individually or jointly and to enforce them is an 

obligation of conduct".141  

A similar approach was taken by ITLOS in its Advisory Opinion on Activities in the Area 

stating that "The sponsoring State’s obligation ‘to ensure’ is not an obligation to achieve, in 

each and every case" and that this obligation may be characterized as "an obligation ‘of 

conduct’ and not ‘of result’, and as an obligation of ‘due diligence’".142 The International Law 

Association (ILA) summarizes this as a duty for States to take "all measures it could 

reasonably be expected to take".143 

The duty to act with due diligence when taking preventive measures is, according to ILA 

"clearly a part of customary international law, and reflects cornerstone concepts of 

international law",144  referring to the ICJs statement in the Corfu Channel case, pronouncing 

the principle as "every State’s obligation not to allow knowingly its territory to be used for 

acts contrary to the rights of other States".145  A due diligence requirement was also implied in 

the Trail Smelter case, stating that "under the principles of international law (…) no State has 

the right to use or permit the use of its territory in such a manner as to cause injury by fumes 

in or to the territory of another".146  

In the Pulp Mills case the ICJ clarified the obligation by stating that  

the obligation to ‘preserve the aquatic environment, and in particular to prevent pollution by 

prescribing appropriate rules and measures’ is an obligation to act with due diligence in respect of 

all activities which take place under the jurisdiction and control of each party.147 

Thus, the obligation to prevent damage with due diligence requires that the measures taken by 

the State are appropriate. What to consider as appropriate in a given situation was discussed 

by ITLOS and its Seabed Dispute Chamber in Activities in the Area, establishing that the 

content of the due diligence-standard is constantly changing, it is therefore difficult to 
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describe in precise terms; "measures considered sufficiently diligent at a certain moment may 

become not diligent enough in light, for instance, of new scientific or technological 

knowledge".148 The tribunal explained that the due diligence requirement will change in 

relation to the risk, exemplifying by stating that "prospecting is, generally speaking, less risky 

than exploration activities which, in turn, entail less risk than exploitation". It concluded that 

"The standard of due diligence has to be more severe for the riskier activities".149  

It is reasonable to draw the conclusion that this entails a stricter due diligence requirement 

when carrying out activities in vulnerable Arctic areas such those close to the "ice edge" and 

Bear Island.  

In order to decide what measures are appropriate the State must do a balancing of interests. 

The State has a great degree of discretion in deciding what measures to apply. This discretion 

might, however, be limited by either a primary norm that in itself prescribe certain means in 

order of prevention or by the fact that a specific type of measure is indispensable to avoid 

harm.150 A primary norm might, for example, be the duty to conduct an environmental impact 

assessment (EIA).  

There are both objective and subjective criteria embedded in the due diligence standard.151 

This was discussed by ITLOS in its Advisory Opinion on Activities in the Area concerning the 

obligations of sponsoring States, finding that these are equal for all States.152  The "no-harm 

rule" expressed in case law suggests the same; "no State has the right to use or permit", "every 

State’s obligation", "the general obligation of states" and so on.153 Nevertheless, the due 

diligence requirement will depend on factors such as the level of development in the State in 

question, also referred to as the principle of common but differentiated responsibilities which 

will be discussed in section 3.5.3. 

Thus, there is an obligation for Norway to prevent transboundary environmental harm. This 

obligation is one of conduct, i.e. an obligation to act in a manner reflecting the State's best 
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efforts and to take preventive measures appropriate to the risk. This entails that the State must 

do an assessment of the risk. Available scientific and technological knowledge will influence 

the degree of diligence required.154 The prevention principle is first and foremost governed by 

domestic law laying down procedures and requirements for authorization and environmental 

impact assessments, etc.155 The standard of care might thus be determined by an assessment 

of the Norwegian procedures enacted in relation to the planned activities in the Barents Sea.  

The Norwegian authorities acknowledge that the conditions in the Barents Sea present 

challenges requiring special measures.156 While responsibility for safety and management in 

the petroleum industry lies with several departments and agencies, it is the Ministry of 

Transport that is responsible for the preparedness in the Norwegian seas. However, the main 

responsibility for risk management lies with the industry itself.157 Thus, the risk and 

occurrence of accidents highly depends on oil companies’ focus on risk management when 

planning and implementing activities. Although companies are responsible for reducing the 

risk of damage, Norwegian authorities also supervise the activities. The Petroleum Safety 

Authority monitors the processes and makes sure that the operators systematically work to 

reduce the risk of accidents.158  

Damage caused by private companies will normally be attributable to the State. In the Trail 

Smelter case the ICJ referred to this as a general principle applied in several previous cases.159  

However, not all conduct of a private company will necessarily be attributable to the State. 

According to the Seabed Dispute Chamber in Activities in the Area; "such liability is limited 

to the State’s failure to meet its obligation to ‘ensure’ compliance by the sponsored 

contractor". It must therefore be considered whether Norwegian authorities have ensured 

compliance with the obligation to prevent damage. 

Some measures are referred to in the management plan for the Norwegian Seas, such as new 

requirements on the construction of drilling wells to prevent and uncover acute spills.160 

 
154 ILA Study Group on Due Diligence in International Law 2016, page 21. 
155 Sands, et al. 2018, page 212. 
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Disruptive effects of seismic activities have led to restrictions for seismic examinations 

through the winter and spring when the fish stocks spawn and migrate for spawning.161 A new 

procedure called "soft start" has also been introduced, which involves a gradual increase in 

the sound level, the purpose being to give fish and mammals an opportunity to move away 

from the source before the noise becomes too loud.162 The risk of serious damage is also 

reduced by restricting the areas open for petroleum activities. The area north of the "ice edge" 

and a buffer zone around Bear Island is excluded from drilling. However, it has been 

questioned whether these measures are restrictive enough; environmental advice suggests the 

opposite.163  

Despite the implementation of preventive measures many small and large illegal discharges 

into Norwegian seas are reported. The Norwegian newspaper Klassekampen published a 

study on illegal discharges in Norwegian waters for the last 15 years in August 2020 showing 

that 3528 discharges were reported in this period of which 492 were considered big.164 Since 

2004 there have been 1535 discharges of crude oil, 88 of them big.165 Examples of such 

accidents are in the North Sea in 2007 where 3748 tons of oil were discharged and in the 

Norwegian Sea in 2018 where 500 cubic meters of chemicals were released into the sea.166 

The numbers were collected from the NEA and the Petroleum Safety Authority Norway.  

The Office of the Auditor General of Norway, whose mandate is to audit the Government in 

its implementation of its obligations on behalf of the Parliament, has carried out an 

investigation of the Government’s effort to safeguard the environment when conducting 

petroleum activities in the High North.167 It found that authorities have not ensured that the oil 

spill preparedness is sufficiently adapted to the conditions in the High North, this entails that 

in the case of a major spill in the Barents Sea there is a risk that the oil might not be collected 

and thus damage seabirds and marine life at sea and at the coast.168 Further, the report states 

 
161 Ibid, pages 132-134.  
162 Norwegian Defence Research Establishment 2017, page 39. 
163 See Norwegian Environment Agency 2017 and Norwegian Polar Institute 2017. 
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that oil spill preparedness in areas with ice will require research to develop new methods, and 

that responsible authorities have failed to meet this need.169 

Although there has been a reduction of oil spills in Norwegian waters, it appears that 

significant discharges still occur. This, together with findings that preparedness mechanisms 

are not sufficiently adjusted to the Arctic climate, suggest that the preventive measures 

adopted are not appropriate to the risk, i.e. not sufficiently diligent considering the 

circumstances. As established in section 3.4 there is a high risk of irreversible damage, 

particularly in the case of an oil spill. In the Gabčikovo-Nagymaros case the ICJ referred to 

"the often irreversible character of damage" and "the limitations inherent in the very 

mechanism of reparation" when explaining the need for preventive measures within 

environmental protection.170 Damage to exposed Arctic species might result in extinction of 

populations and will cause permanent damage to the ecosystem. The risk of irreversible 

damage increases in vulnerable areas. According to the previously referred case law, this calls 

for preventive measures and the State is obliged to make its best efforts when implementing 

such measures.  

For Norway to comply with the due diligence standard, decisions must be taken with account 

to the scientific knowledge available. Several bodies consulting the Governments in 

environmental matters such as the NEA and the NPI have advised against petroleum activities 

in the most vulnerable areas of the Barents Sea. Nevertheless, blocks are assigned within such 

areas. Environmental advice has thus been ignored, which implies that the decision breaches 

the due diligence requirement under the "no-harm rule". 

Further, it has been established that technological knowledge must be considered when 

determining what measures are appropriate. It seems that the current technology for accident 

preparedness is not sufficiently adjusted to the conditions in the Barents Sea. Sufficient oil 

spill preparedness would be an appropriate measure to prevent significant damage. An 

alternative preventive measure is to refrain from carrying out hazardous activities until 

sufficient preparedness mechanisms are in place. The Norwegian authorities' decision to 

permit petroleum activities despite the failure to ensure sound preparedness is thus in breach 

of the obligation to prevent.  

 
169 Ibid. 
170 Gabčikovo-Nagymaros case, para. 140. 
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Norway has failed to implement appropriate measures to prevent transboundary harm from 

petroleum activities in the Barents Sea. The State has not acted in accordance with due 

diligence, as the decision makers ignored environmental advice and lacks the technological 

knowledge required to ensure safe preparedness in the areas opened for petroleum activities.  

3.5.2 Precaution   

It is not always possible to predict the environmental consequences of an activity, which 

makes it difficult to determine the required level of prevention. The principle of precaution 

supplements the principle of prevention when an activity poses a risk of serious or irreversible 

damage. In such situations, preventive measures shall be adopted regardless of scientific 

uncertainty regarding the consequences.  

The direct connection between the principle of precaution and the obligation for States to act 

with due diligence was pronounced by ITLOS in Activities in the Area stating that "it is 

appropriate to point out that the precautionary approach is also an integral part of the general 

obligation of due diligence".  

The principle of precaution is rendered in various formulations in different international 

instruments and is considered broadly supported.171 It was laid down in Principle 15 of the 

1992 Rio Declaration noting that "where there are threats of serious or irreversible damage, 

lack of full scientific certainty shall not be used as a reason for postponing cost-effective 

measures to prevent environmental damage". The precautionary principle was also 

emphasized in Agenda 21 stating that a precautionary approach is necessary to "prevent the 

degradation of the marine environment".172 As will be described further, the principle is relied 

on by ITLOS in several cases.  

The due diligence requirement will, as explained above, vary according to the degree of risk.  

The principle of precaution requires "threats of serious or irreversible damage", while the 

principle of prevention requires a known risk or likelihood of "significant damage".173 If an 

activity poses a risk of serious or irreversible damage, the due diligence obligation requires 

States to act with precaution when considering preventive measures due to the scientific 

 
171 Sands, et al. 2018, page 230. 
172 United Nations Sustainable Development 1992, Agenda 21, para. 17.21. 
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uncertainty regarding the consequences. The application of the principle depends on the level 

of scientific evidence. Scientific data is increasing rapidly and may appear continuously 

within some fields, the standard for a proper level of precaution must therefore be assumed to 

be inconstant.  

The precautionary principle was invoked by Ireland in the MOX plant case. ITLOS ordered 

the parties to cooperate and to take appropriate measures to prevent pollution from the plant, 

and thus supporting the claim that some form of precaution was required. 174 In the Southern 

Bluefin Tuna case, the Tribunal indicated a duty to take a precautionary approach when 

assessing the legality of an experimental fishing program conducted by Japan. The southern 

bluefin tuna stock had declined to 7-15% of its 1960 level in 1997 and was at risk of 

eradication.175 The Tribunal ordered Japan to refrain from experimental fishing considering 

the scientific uncertainty regarding the conservation of the southern bluefin tuna stock.176  

The ITLOS Seabed Disputes Chamber went far in stating that the precautionary principle is a 

binding international principle in its Advisory Opinion on Activities in the Area, stating that 

States have "the obligation to apply a precautionary approach" when supporting certain 

activities in the Area.177 Also noting that "the Chamber observes that the precautionary 

approach has been incorporated into a growing number of international treaties and other 

instruments" and that "this has initiated a trend towards making this approach part of 

customary international law".178 

Although the ICJ has not recognized the precautionary principle as customary international 

law, it seems to have recognized its relevance.179 State practice, however, highly supports that 

the principle reflects customary international law and that it has achieved customary status 

within the EU.180 

 
174 MOX plant case, Order of 3 December, para. 89(1)(c). 
175 Southern Bluefin Tuna case, para. 22.  
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179 Sands, et al. 2018, page 236.  
180 Ibid., page 239. 
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There are both international bodies carrying out assessments of the impacts from human 

activity on the environment, such as the IPCC and IPBES and bodies doing assessments 

merely on the Arctic conditions, like the Arctic Monitoring and Assessment Program 

(AMAP). The knowledge gap regarding the effects on Arctic wildlife from contamination was 

emphasized by the AMAP in its 2018 assessment of Biological Effects of Contaminants on 

Arctic Wildlife and Fish.181 The need of increased knowledge is also clearly stated in the 

assessments that make the basis for the management plans for the Barents Sea.182  

The degree of uncertainty regarding potential environmental damage in the Arctic is 

strengthened by the fact that the annual temperature rise in the Arctic is more than twice as 

high as on the rest of the planet. From 1971 to 2017, the temperature in the Arctic rose 2.4 

times faster than the Nordic Hampshire average.183  

It may be impossible to achieve full scientific certainty on the extent of possible damage in 

the most vulnerable areas in the Arctic. The environmental advice given by the NEA and the 

NPI was therefore, in accordance with the precautionary principle, that no petroleum activities 

should be permitted further north than the point of 0.5% ice persistence or closer than 100 km 

to  Bear Island because of the importance of these areas for populations of seabirds.  

The risk of serious or irreversible damage appears most considerable in seabird populations. 

Knowledge about seabirds nesting and breeding on the Norwegian coast has increased due to 

monitoring programs such as SEATRACK (Seabirds Tracking) and SEAPOP (Seabirds 

Populations).184 Monitoring of seabird populations shows that vulnerable species will suffer 

considerable damage on their population in the case of a 10% population reduction.185 Several 

populations of seabirds in the Barents Sea are already reduced due to climate change. These 

populations are not expected to ever return to their previous size. An oil spill in this area 

 
181 AMAP 2018, page 48. 
182  Professional Forum for Norwegian Seas 2019, page 80. 
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184 A program funded by the Norwegian Ministry of Climate and Environment, the Ministry of Petroleum and 

Energy, and the Norwegian Oil and Gas Association.  
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would seriously harm both vulnerable populations and stable populations.186 This implies an 

obligation to act with precaution to ensure conservation of the seabird populations. 

The risk of irreversible or serious damage also seems to be considerable for several species of 

marine mammals. The IPBES has confirmed that more than a third of marine mammals are 

threatened with extinction,187  the bowhead whale being one example.188 Populations of 

mammals dependent on ice, such as the polar bear, are also in considerable risk of degradation 

or extinction due to climate change.189 

Another potential serious consequence of petroleum activity in the Barents Sea is destruction 

of the ecosystem due to damage on one or several of its vital components, for example on 

crawfish animals such as copepod, amphipods or krill. Such damage might occur if an oil spill 

occurs in proximity to areas with high productivity. 

Reduced preparedness, the vulnerability of the ecosystem and global warming are all factors 

that increases the risk of not only significant but serious damage. As there is a risk of serious 

or irreversible harm from oil spills in the Barents Sea, the precautionary principle ought to be 

taken into consideration when deciding on appropriate measures to prevent harm. The risk of 

serious or irreversible damage strengthens the obligation to act with due diligence and entails 

that preventive measures should be implemented despite the current uncertainty regarding the 

consequences of such activities in the Barents Sea. As oil spills might spread within large 

areas in the Barents Sea, the only way to fully ensure prevention would be to prohibit 

petroleum activities in this area.  

Another likely scenario is environmental destruction due to increased global warming, 

resulting in loss of habitat for a number species, floods, extreme weather etc. The occurrence 

of such damage from petroleum activities in the Barents Sea is difficult to predict with full 

certainty. However, the scientific knowledge currently available clearly states that there is a 

risk of such damage.  

 
186  Ibid, page 3.  
187 IPBES 2019, page 24. 
188 Haug, et al. 2011, page 402. 
189 IPCC 2007, page 86. 
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Thus, it appears that when permitting petroleum activities in the Barents Sea, the Norwegian 

authorities has not exercised the precaution required due to the risk of serious and irreversible 

damage.  

3.5.3 Common but differentiated responsibilities  

The obligation to prevent transboundary environmental harm in customary law apply to all 

States. Although, according to the ICJ, the State shall apply "all means at its disposal" to 

prevent transboundary harm,190 which indicates that the obligation to prevent transboundary 

harm also depends on the capacity of the State carrying out the activities. ITLOS has also 

acknowledged that the obligation to take a precautionary approach is stricter for developed 

countries.191 This reflects the principle of common but differentiated responsibilities 

enshrined in Principle 7 of the Rio Declaration recognizing the need for developed countries 

to take particular responsibility for the protection of the environment; 

(…) In view of the different contributions to global environmental degradation, states have 

common but differentiated responsibilities. The developed countries acknowledge the 

responsibility that they bear in the international pursuit of sustainable development in view of the 

pressures their societies place on the global environment and of the technologies and financial 

resources they command.  

The principle suggests a just sharing of the burdens related to the protection of the 

environment. The consequence of this principle ought to be that developed countries have 

greater responsibility to refrain from exploiting its resources in a way that may harm the 

environment outside their own territory, including shared natural resources. The principle has 

not been directly applied by international courts. However, the ICJ considers that the due 

diligence requirement depends on the capacity or resources available to the State.  

The particular responsibility of developed countries is of fundamental importance in the 

climate change regime. The principle of common but differentiated responsibilities is 

rendered in Article 3(1) of the UNFCCC, in addition to being emphasized in the preambles. 

States' common but differentiated responsibilities are also emphasized in the Paris Agreement 
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as the basis for each State's nationally determined contribution. The principle is expressed 

under Article 2 establishing the main objective of the Agreement.  

It is interesting to notice that the principle was applied by the Hague District Court in the case 

Urgenda v. Government of the Netherlands, which might indicate a development in State 

practice. The Court held that  

rich countries with a long history of greenhouse gas emissions that have caused the problem, and 

those with high per capita emissions, have an obligation to take the lead and be the first to realise 

their necessary emissions reductions by 2020.192 

In the assessment of what constitutes appropriate measures one might take into consideration 

that Norway’s economy does not depend on further exploitation of oil and gas. However, the 

trend seems to be that environmental considerations are set aside when the social and 

economic advantages are considerable despite the risk of transboundary harm. As stated by 

Jeffers (2010); "International focus on the impact of climate change to marine biodiversity is 

currently dwarfed by the promise of untapped natural resources and new navigational 

routes".193 This might still be the case. 

Norway has contributed to environmental degradation and climate change through conducting 

petroleum activities in a comprehensive manner over decades, the State also has the capacity 

required to prevent transboundary harm by avoiding petroleum activities in particularly 

vulnerable areas. I.e. Norway has the means to prevent risk of significant transboundary harm. 

This entails a strict expectation for Norway to enact these means of prevention. 

Prevention might be achieved by prohibiting petroleum activities in the most vulnerable and 

valuable areas and by securing sound preparedness mechanisms for the Barents Sea. 

However, in a climate change perspective, it would be appropriate for Norway to avoid 

further petroleum activities on its territory, considering the severe damage following from 

climate change.  Avoidance of further petroleum activities would be in accordance with the 

State's capacity, especially considering the uncertainty regarding the profitability of such 

activities in the future, which will be discussed further in section 3.6.1. The principle of 

common but differentiated responsibilities thus entails an obligation for Norway to stop 
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further exploitation of oil and gas on its territory. This does not constitute a binding 

obligation, but it will considerably affect the assessment of whether Norway has acted in 

accordance with the required standard of due diligence when considering what measures are 

appropriate to prevent transboundary harm.   

3.5.4 Conclusion  

The obligation to prevent transboundary damage is, as mentioned, an obligation of conduct. 

The required conduct will depend on several different factors, such as degree of risk, the 

scientific and technological knowledge available and the State's capacity. Considering the 

conduct of Norwegian authorities in this case, it appears that the State has breached the code 

of conduct required under the "no-harm rule". First, the obligation to prevent significant 

damage has been breached as the preventive measures adopted are not appropriate to the high 

risk of damage. Scientific and technological knowledge has been ignored when determining 

these measures and petroleum activities have been permitted too close to vulnerable areas 

without ensuring safe preparedness mechanisms. Second, the State has failed to act with 

precaution by allowing petroleum activities in the Barents Sea despite risk of serious and 

irreversible damage. Lack of knowledge regarding the consequences should, in accordance 

with the precautionary principle, not be not be used as a reason for postponing cost-effective 

measures to prevent environmental damage, which indicates that all potentially harmful 

activities in this area should be avoided due to the risk of serious or irreversible damage. 

Third, the principle of common but differentiated responsibilities suggests that Norway 

should avoid petroleum activities in the Barents Sea to prevent further damage on the 

environment, thus strengthening the due diligence requirement.  

3.6 Processual requirements  

Activities that pose a risk of significant transboundary harm requires the adoption of certain 

procedural measures according to the "no-harm rule". International jurisprudence has 

developed requirements including the need for an environmental impact assessment and the 

obligation to cooperate, notify and consult. These have become part of the due diligence 

requirement.  
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3.6.1 Environmental impact assessment  

An environmental impact assessment (EIA) is required when initiating activities that might 

have an adverse transboundary effect. The requirement is considered the most important 

procedural duty in international environmental law.194 The 1991 Convention on 

Environmental Impact Assessment in a Transboundary Context (Espoo Convention) calls on 

its parties to have a national procedure for evaluating the likely impact of a proposed activity 

on the environment.  

In its Advisory Opinion on Activities in the Area, ITLOS stated that the obligation to conduct 

an environmental impact assessment is a "general obligation under customary international 

law".195 ITLOS has confirmed that the requirement to do an environmental impact assessment 

for activities that might have a transboundary impact also applies if there is risk of damage to 

resources in the Area, beyond national jurisdiction.196 

In Certain Activities in the Border Area the ICJ stressed that the obligation to "ascertain if 

there is a risk of significant transboundary harm, which would trigger the requirement to carry 

out an environmental impact assessment" is a prerequisite for States’ "to fulfil its obligation to 

exercise due diligence in preventing significant transboundary environmental harm."197 The 

Court thus placed a direct link between the substantive due diligence requirement and the 

procedural requirements under the "no-harm rule".198 In the case regarding Construction of a 

Road by Costa Rica the Court found that Costa Rica had breached its procedural obligations 

to conduct an EIA, even though it did not find proof of significant transboundary harm. 199 

There is no clear guidance in international environmental law on how the EIA should be 

conducted. The matter has been discussed in several international disputes, including the Pulp 

Mills case, where the Court confirmed that an EIA is necessary "to reach a decision on any 
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plan that is liable to cause significant transboundary harm to another State".200 Referring to 

the lack of guidance in international law in regard to the content of the assessment, the Court 

found that it is up to each State to determine in its domestic legislation; 

the specific content of the environmental impact assessment required in each case, having regard 

to the nature and magnitude of the proposed development and its likely adverse impact on the 

environment as well as to the need to exercise due diligence in conducting such an assessment.201 

However, the Court established that it might be considered a  

requirement under general international law to undertake an environmental impact assessment 

where there is a risk that the proposed industrial activity may have a significant adverse impact in a 

transboundary context, in particular, on a shared resource.202 

The most relevant set of rules regarding the planning and implementation of petroleum 

projects in the Barents Sea is the 1996 Petroleum Act. Requirements for an impact assessment 

under the Petroleum Act are also embodied in the Regulations to the Petroleum Act of 

1997.203  

The Petroleum Act requires a balancing of relevant interests when considering opening new 

areas for petroleum activities. The assessment shall include the environmental consequences 

of the activities, including the risk of pollution, and of the social and economic 

consequences.204 Further, authorities are required to present the question of opening new areas 

for local authorities and organizations that may take interest in the decision. These shall be 

given an opportunity to make a statement regarding the proposal.205 The Regulations to the 

Petroleum Activities Act also require the licensee to submit a plan for building and operation 

and describe assumed impacts on the environment, including transboundary environmental 

impacts.206  
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Of relevance is also the Norwegian Biodiversity Act of 2009, stating that all decisions that 

might affect biodiversity shall be based on scientific knowledge on populations, prevalence of 

nature and its ecological state and the effects of the impacts.207 The knowledge available shall 

be proportional to the risk of harm to biodiversity.208  

The Norwegian Government published an impact assessment for opening of new areas for 

petroleum activities in the South East Barents Sea in 2013.209 The assessment of impacts from 

regular discharges was based on a study done by the Norwegian Institute for Water Research 

(NIVA) and SALT (Norwegian competence company on communicating knowledge of the 

coast) in cooperation with Akvaplan-niva which is a subsidiary of NIVA.210 They found that 

the acute impacts from regular discharges are small, but there is uncertainty regarding the 

long term effects. Regarding the risk of acute discharges of oil, the assessment found that 

there is a high risk (70-100% chance) that an oils spill might reach the ice edge in parts of the 

year if occurring at the installations far north, for discharges from installations far south there 

was estimated a 10-20% chance that oil might hit shore.211 There was no assessment made of 

whether an oil spill from one of the easternmost installations will affect Russian territory or 

areas above national jurisdiction. Akvaplan-niva also studied impacts from underwater noise, 

finding that the impacts are complex and difficult to interpret, and that different species adjust 

differently to noise.212 It concluded that the most severe threat to the environment in the 

Barents Sea is climate change and acidification of the ocean.213  

The environmental impacts were considered to be the largest for seabirds, particularly for 

polar guillemots and guillemots.214 The study was made by the Norwegian Institute for Nature 

Research (NINA) who emphasized that the current knowledge base on seabirds in the area has 

considerably increased due to the Seabird Populations program (SEAPOP), referring to the 
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major changes in prevalence and quantity within the populations.215 It is assumed that the risk 

of harm to seabirds is largest in the case of an oil spill.  

The 2013 impact assessment does not assess the possibility of transboundary harm. It 

considers the risk of harm to shared resources such as seabirds and fish, although without 

mentioning the transboundary context. This aspect was brought up by several of the 

consulting bodies referring to the international importance of the area due to the density of 

seabirds being one of the highest in the world, and to the importance of the area due to its 

high productivity for fish populations.216 

Several of the consultative bodies mentioned the relationship to Russia, referring to the high 

number of cross-border interests like environment, climate and resources.217 The Ministry 

responded by stating that the relationship to Russia is important, but not of relevance for the 

opening of new areas on Norwegian territory.218 Neither was the risk of harming resources 

located outside of national jurisdiction on the high seas in the so-called "loophole" 

problematized, this was questioned by the Ministry of Foreign Affairs.219 Impacts of increased 

global warming from petroleum activities were not discussed.  

In the case concerning Construction of a Road in Costa Rica the ICJ stressed  

that a State’s obligation to exercise due diligence in preventing significant transboundary harm 

requires that State to ascertain whether there is a risk of significant transboundary harm prior to 

undertaking an activity having the potential adversely to affect the environment of another State. If 

that is the case, the State concerned must conduct an environmental impact assessment.220 

It is reasonable to draw the conclusion from this that the 2013 EIA should contain an 

assessment of the actual risk of transboundary harm, a risk that is present in this case, ref 

section 3.4. 
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Lack of knowledge on possible harmful effects was criticized by several bodies included in 

the hearing. For example, the Norwegian Ornithological Society claimed that the knowledge 

of potential harm to seabirds was unsatisfactory and pointed out that the populations of 

seabirds have decreased the last decade due to unknown factors.221   

Several environmental agencies pointed out that the Biodiversity Act applies, particularly § 8 

requiring all decisions that might affect biodiversity to be based on scientific knowledge and 

that available knowledge shall be proportional to the risk of harm on the biodiversity, and § 

10 stating that the assessment shall consider the total pressure exposed to the ecosystem.222  

The Ministry was also criticized for adopting plans and programs prior to the completion of 

the impact assessment.223 The assessment process was short; the first draft for an impact 

assessment was published in the fall of 2011 and adopted in the summer of 2012. The 

completed impact assessment was submitted to a hearing in the fall of 2012, and the final 

decision was made in June 2013.224 

Andersen (2017) commented that the decision on opening new areas in the South East of the 

Barents Sea in 2013 was made solely by the Ministry of Petroleum and Energy. 

Environmental agencies disagreed with several of the Ministry's assessments but did not have 

any direct influence on the decision. The Ministry used its powers over the process to reject a 

general criticism regarding the degree of scientific knowledge. 225  

Some of the criticism was based on the fact that the areas discussed were close to or by the ice 

edge and the polar front, and in direct conflict with the management plan for the Barents Sea 

which explicitly states that no petroleum activities should take place by the ice edge or the 

polar front.226 

Andersen (2017) has also questioned the autonomy and political independence of 

environmental institutes such as NIVA and NINA due to their historically close ties to 
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government agencies and ministries.227 The institutes’ income share from public 

administration constitutes between 5-15% every year, making them more dependent on their 

client than institutes in the directorate sector, such as the Norwegian Institute of Marine 

Research and the NPI.  

A study of the best practices for EIAs in the Arctic by Koivurova and Lesser (2016) found 

that it is "extremely rare" for a Norwegian project to be denied once the assessment program 

is approved. They established that no projects subject to a full EIA in Norway have ever been 

denied, the study points to a tendency for projects that are important to society to take 

precedence over environmental issues. 228  

According to the Norwegian Petroleum Act, decisions related to petroleum activities must be 

based on an assessment of environmental, social and economic consequences. 229 The 2013 

impact assessment presents estimates for the profitability of the project, although recently it 

has been indicated that economic estimates presented for the assessment might be incorrect. 

This appeared in a 2013 report containing calculations showing that petroleum activities in the 

Barents Sea might be unprofitable. Still, the report was not presented to the Parliament as part 

of the impact assessment and was only recently revealed in relation to the ongoing climate 

lawsuit. The existence of the report was first made public in an article published by the 

Norwegian Broadcasting Corporation NRK. The Ministry of Petroleum and Energy explained 

to NRK that by mistake, the report had neither been submitted to the District Court nor the 

Appeal Court despite its relevance to the case.230 It seems, based on this knowledge, that the 

Ministry knowingly held back information of relevance for the political decision from the 

impact assessment in 2013. This weakens the credibility of their assessment.  

There has not been an environmental impact assessment after 2013 regarding petroleum 

activities in the Barents Sea, despite the fact that the subsequent permissions have opened for 

activities further north and closer to the ice edge, to Russia, and areas above national 

jurisdiction. Several blocks announced in the 24th concession round lay closer to Bear Island 

than any previous blocks, thus affecting an area of considerable importance for seabirds. 
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Important knowledge of the Arctic environment and the ecosystems have been revealed in 

subsequent years, referring especially to IPCCs Fifth Assessment Report delivered in 2014 

and the global assessment report delivered by IPBES in 2019. Worth mentioning is also 

Norway's subsequent signing of the Paris Agreement, committing to contribute to "holding 

the increase in the global average temperature to well below 2°C above pre-industrial levels 

and pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels".231 

The conclusion regarding whether the Norwegian authorities has fulfilled the customary 

obligation to conduct and EIA is twofold; the obligation is fulfilled to the extent that there is 

Norwegian legislation requiring an impact assessment prior to decisions regarding petroleum 

activities and such an assessment has been carried out. However, case law suggests that the 

customary obligation to carry out an EIA applies when the activities in question pose a risk of 

transboundary harm.232 Thus, as the 2013 EIA does not assess potential transboundary 

damage resulting from the activities, it does not meet the requirements to an EIA developed in 

international jurisprudence.   

3.6.2 Cooperation, notification and consultation  

One of the purposes of the UN is to "achieve international co-operation in solving 

international problems of an economic, social, cultural, or humanitarian character".233 Natural 

resources do not respect State borders, and cooperation is therefore necessary to ensure 

preservation and protection. The principle of good neighborliness also suggests some form of 

consultation and notification when carrying out activities that might cause harm on the 

territory of other States.  

The principle of cooperation is rendered, inter alia, in Principle 24 of the 1972 Stockholm 

Declaration and Principles 7 and 27 of the 1992 Rio Declaration and is described in the 

Articles on Transboundary Harm.  

The duty to notify was pronounced by the ICJ in the Corfu Channel case referring to "well-

recognized principles" such as "elementary considerations of humanity" and "every State’s 

obligation not to allow knowingly its territory to be used for acts contrary to the rights of 

 
231 See Article 2(1)(a). 
232 Pulp Mills case, para 204. 
233 See UN Charter Article 1(3). 
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other States".234 The importance of cooperation and notification was also expressed in the 

Pulp Mills case, emphasizing the importance of notification as a condition for successful 

cooperation.235  

In Certain Activities in the Border Area the ICJ found that if the State after conducting an EIA 

finds that it is a risk of significant transboundary harm, the State is required "in conformity 

with its due diligence obligation, to notify and consult in good faith with the potentially 

affected State, where that is necessary to determine the appropriate measures to prevent or 

mitigate that risk".236 

In the 2015 Advisory Opinion on Request by Sub-regional Fisheries Commission ITLOS 

observed that the duty to "seek to agree" and to cooperate  

are "due diligence" obligations which require the States concerned to consult with one another in 

good faith, pursuant to article 300 of the Convention. The consultations should be meaningful in 

the sense that substantial effort should be made by all States concerned, with a view to adopting 

effective measures necessary to coordinate and ensure the conservation and development of shared 

stocks.237 

There is thus an obligation to cooperate and notify following from the customary rule of due 

diligence when conducting activities that pose a risk of transboundary harm.  

An important arena for cooperation among the Arctic states is the Arctic Council, consisting 

of representatives from Canada, Denmark, Finland, Iceland, Russia, Norway, Sweden and the 

United States. The Council was established by the 1996 Ottawa Declaration. The Declaration 

declared that the purpose of the Council is to promote cooperation, coordination and 

interaction among the Arctic States. The States cooperate on monitoring and assessing the 

conditions in the Arctic through the Arctic Monitoring and Assessment Program (AMAP), 

including conservation of flora and fauna, protection of marine environment, emergency 

prevention and preparedness and response to emergencies.238  

 
234 Corfu Channel case, page 22. 
235 Pulp Mills case, para. 113.  
236 Certain Activities in the Border Area, para. 104. 
237 Request by Sub-regional Fisheries Commission, para. 210. 
238 Ottawa Declaration, para. 1(d).  
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Several international instruments establish cooperation for the protection of the Arctic nature. 

Two binding agreements have been adopted by the members of the Arctic Council; the 2011 

Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic 

(SAR) and the 2013 Agreement on Cooperation on Marine Oil Pollution Preparedness and 

Response in the Arctic (MOSPA).   

Norway and Russia have entered into bilateral agreements on cooperation to prevent and 

respond to oil spills; the 1994 Agreement on Cooperation to Combat Oil-Spills in the Barents 

Sea and the 2009 Joint Norwegian-Russian Contingency Plan for the Compartment of Oil 

Pollution in the Barents Sea. A similar agreement was made between Denmark, Finland, 

Sweden, Iceland and Norway in 1993 about Cooperation concerning Pollution Control of the 

Sea after Contamination by Oil or other Harmful Substances.  

The 2013 impact assessment on opening new areas for petroleum activities in the South East 

of the Barents Sea did not discuss the relationship to Russia and the potential risk of 

transboundary harm. However, the Ministry did confirm that they would notify Russia on 

possible future activities that might cause transboundary pollution with possible adverse 

environmental impacts.239 There is no notion of consultations between Norway and Russia or 

any other States regarding the basis of the impact assessment. 

The Arctic States have established a framework for cooperation to respond to accidents, 

however, the obligation to "consult in good faith" does not seem to be fulfilled. Further, the 

agreements on cooperation do not make up for deficient emergency preparedness on 

Norwegian territory. The ICJ has called on States to consult with potentially affected States to 

achieve appropriate measures to mitigate risk,240 this must be considered to be of particular 

importance in the Norwegian/ Russian border area due to the valuable resources and the 

difficulties with establishing safe emergency response mechanisms. Consultations with other 

States' regarding conservation of shared stocks, have also been absent in the process.  

This will not be decisive for the question of whether the State has breached the "no-harm 

rule", but it illustrates unwillingness to consider the possible transboundary effects of the 

activities and thus also lack of due diligence.  

 
239 Ministry of Petroleum and Energy 2013, page 11. 
240 Certain Activities in the Border Area, para. 104. 
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3.6.3 Conclusion  

The ICJ has established an obligation for States to assess whether activities taking place on 

their territory pose a risk of transboundary harm, and if so, to undertake an EIA. The 2013 

EIA contains no assessment of the potential transboundary effects of the activities. The EIA 

also has other shortcomings; it is based on deficient knowledge of biodiversity, it does not 

consider current scientific knowledge nor environmental advice, and the economic estimates 

made for the assessment are misleading. Norway has also failed to consult other States that 

are at risk of being affected by petroleum activities in the Barents Sea, both regarding 

emergency preparedness and conservation of shared resources. Although agreements on oil 

spill preparedness are established, there is no notion of cooperation or consultation to prevent 

such accidents. The State has thus failed to consider procedural obligations under the "no-

harm rule" in the process leading up to the decision of opening new areas for petroleum 

activities in the Barents Sea.   

4 Conclusion   

The purpose of this thesis is to answer whether Norway has breached the customary 

obligation to prevent transboundary environmental harm by allowing petroleum activities in 

the Barents Sea. The thesis is based on a study of the customary "no-harm rule" in 

international law and a comparison of the petroleum activities to the requirements following 

from the "no-harm rule". Other sources of international law have been applied to clarify the 

content of the rule, including international conventions, judicial decisions, the literature of 

legal writers and the work of international organizations such as the International Law 

Commission and the International Law Association.   

The "no-harm rule" only applies to activities that pose a risk of significant transboundary 

harm. Establishing that petroleum activities pose a risk of damage to the environment is quite 

straight-forward, risk of damage from each operation is accounted for and expected by the 

decision makers. An assessment of the risk illustrates that due to the special conditions in the 

Barents Sea the risk reaches the threshold of significance. This is partly due to the risk of 

irreversible damage on vulnerable populations and organisms making part of the Arctic 

ecosystem, and partly due to the difficult conditions in which preparedness operations will 

take place.  



50 

 

There is also a risk of transboundary harm. Petroleum activities in the Barents Sea pose a risk 

of harm to shared resources including the ocean space with its living and non-living 

organisms. Second, the activities take place close to the Russian border and are liable to cause 

harm to Russian territory and to areas above national jurisdiction, including the "loophole". 

Third, there is a direct link between the extraction and export of oil and gas and the 

subsequent combustion of it. The petroleum activities in the Barents Sea will therefore lead to 

increased global warming. 

The Norwegian Government has failed in taking appropriate measures to prevent 

transboundary damage. This conclusion is based on an assessment of the principles of 

international environmental law that are relevant for the due diligence requirement under the 

"no-harm rule". These include the principle of prevention, the principle of precaution and the 

principle of common but differentiated responsibilities. It would be appropriate to restrict the 

areas open for petroleum activities in accordance with environmental recommendations. To 

prevent damage, it is also necessary to take measures to improve the preparedness 

mechanisms to adjust to the harsh climate and poor light conditions in the Barents Sea.  

There is a risk of serious and irreversible damage resulting from petroleum activities in the 

Barents Sea, international jurisprudence suggests that such activities require precaution. The 

Norwegian State is required to take preventive measures regardless of scientific certainty 

regarding the consequences of the activities. This strengthens the argument that Norway 

breached its obligation to prevent transboundary harm, especially in areas with high 

productivity that are vulnerable to external pressure and where the risk of irreversible damage 

is high.  

The principle of common but differentiated responsibilities suggests a particular obligation for 

Norway as a developed country to prevent environmental damage. Considering Norway's 

capacities, one might even argue that Norway should refrain from continuing any petroleum 

activity to contribute to the overall reduction of emissions with the aim of keeping the global 

temperature increase below agreed levels.  

Relevant procedural requirements under the "no-harm rule" are the obligation to conduct an 

environmental impact assessment and the obligation to cooperate, notify and consult with 

affected States. The impact assessment presented by the Norwegian Ministry of Petroleum 

and Energy in 2013 did not fulfill requirements developed in international environmental law 
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as it did not assess the risk of transboundary damage. Also, Norway did not consult other 

States that might be affected by the activities.  

These findings all point in one direction; namely that Norway has breached the customary 

obligation to prevent transboundary harm by allowing petroleum activities in the Barents Sea. 

The findings in this thesis will first and foremost have consequences if a legal claim is made 

towards Norway by an injured State or by a State acting based on obligations that are owed 

erga omnes to all States.241 Such a claim might impose an obligation for Norway to consult 

and cooperate with the other party to settle the dispute. If a State can prove that it has suffered 

injury due to activities on Norwegian territory it would also have standing to bring the case 

before the ICJ. The Court might order provisional measures to safeguard the interests in 

question, if it finds that the activity is in breach with the customary "no-harm rule" the 

decision will be binding to parties of the dispute and Norway would be obliged to cease the 

activities.242 The question of whether damage to the environment in areas beyond national 

jurisdiction violates an obligation owed erga omnes remains unanswered in international law, 

however, several commentators have expressed that it does.243 In the Shrimp/ Turtle case 

before the WTO Appellate Body the United States were found to have a legitimate interest in 

migratory sea turtles which were internationally endangered. The sea turtles did only from 

time to time appear in United State waters.244 This case might reflect an opinio juris that the 

protection of common resources should be an obligation owed erga omnes to all States. 

The thesis question touches upon political matters as well as legal ones. Economic and social 

considerations are often prioritized over environmental protection by national authorities. 

However, increasing pressure is put on the governments to prioritize environmental protection 

and there has been a positive development in international environmental law with respect to 

litigation initiatives. Requests have been made to the UN General Assembly to ask the ICJ to 

submit an advisory opinion on States' responsibility for greenhouse gas emissions, inter alia, 

by the Pacific island state of Palau in 2011 and the Pacific Islands Group in 2019. Claims 

have been brought before domestic courts in several States, including the one currently being 

decided in the Supreme Court of Norway. Regardless of whether a claim is made against 

 
241 Sands, et al. 2018, page 155. 
242 Statute of the International Court of Justice, Articles 41 and 59. 
243 Sands, et al. 2018, 157-158. 
244 Shrimp/ Turtle case, para. 133. 
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Norway for permitting petroleum activities in the Barents Sea, there are prospects of further 

clarification regarding states' liability for environmental damage.  

A challenge of studying a customary rule is that its formulation gives considerable room for 

interpretation. The ICJ only specifies how the "no-harm rule" applies in the case it has before 

it, and it is difficult to conclude with full certainty how it would apply to other cases. The ICJ 

has, for example, not established if the "no-harm rule" applies to damage occurring from 

climate change. Terms such as "environmental damage" and "transboundary harm" are also 

not given a precise definition. That said, the rule entails an obligation of conduct. The crucial 

factors for establishing breach of the "no harm-rule" are therefore the fact that there is a clear 

risk of significant transboundary harm which is not met with appropriate means of prevention.  
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Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa 

Rica),Judgment, I.C.J. Reports 2015. 

https://www.npd.no/fakta/utvinningstillatelser/konsesjonsrunder/24.-konsesjonsrunde/24.-konsesjonsrunde-utlysning/
https://www.npd.no/fakta/utvinningstillatelser/konsesjonsrunder/24.-konsesjonsrunde/24.-konsesjonsrunde-utlysning/
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The Gabčikovo-Nagymaros (Hungary/Slovakia) (1997) ICJ Reports 7. 

The Nuclear Tests, (Australia v. France) (Interim Protection) (1973) ICJ Reports 99; 

(Judgement) (1974) ICJ Reports 253. 

The Nuclear Tests, (New Zealand v. France) (Interim Protection) (1973) ICJ Reports 135; 

(Judgement) (1974) ICJ Reports 457. 

5.4.3 International Tribunal for the Law of the Sea  

Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to 

Activities in the Area (Advisory Opinion), Case No. 17, 1 February 2011. 

Southern Bluefin Tuna (Australia and New Zealand v. Japan) 39 ILM 1359 (2000), 4 August 

2002. 

The MOX plant case (Ireland v. United Kingdom) (Interim Measures), Order of 3 December 

2001, 41 ILM 405 (2002). 

Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission, 

Advisory Opinion, 2 April 2015, ITLOS Reports 2015. 

5.4.4 WTO Cases 

United States – Import Prohibition of Certain Shrimp and Shrimp Products, 12 October 1998, 

38 ILM 118 (1999). 

5.4.5 Domestic Courts  

Urgenda Foundation v. The Netherlands [2015] HAZA C/09/00456689 (June 24, 2015); aff’d 

(Oct. 9, 2018) District Court of the Hague, and The Hague Court of Appeal. 

Judgement from Borgarting Lagmannsrett . 18-060499ASD-BORG/03 (Borgarting 

Lagmannsrett, 23 01 2020). 
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5.5 International legal instruments  

Agreement on Cooperation on Aeronautical and Maritime Search and Rescue in the Arctic, 12 

May 2011, Nuuk, Greenland. 

 

Agreement on Cooperation on Marine Oil Pollution Preparedness and Response in the Arctic, 

2014 International Oil Spill Conference.  

Agreement on Cooperation to Combat Oil-Spills in the Barents Sea, 1994. 

Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397. 

Convention on Environmental Impact Assessment in a Transboundary Context, United 

Nations, Espoo, Finland, 1991. 

Cooperation concerning Pollution Control of the Sea after Contamination by Oil or other 

Harmful Substances, 1993.  

Declaration on the Establishment of the Arctic Council Joint Communique of the 

Governments or the Arctic Counties on the Establishment of the Arctic Council, 

Ottawa, Canada September 19, 1996. 

Draft articles on Prevention of Transboundary Harm from Hazardous Activities, with 

commentaries, 2001. 

International Law Commission . «Articles on Prevention of Transboundary Harm from 

Hazardous Activities, with commentaries .» 2001 . 

Joint Norwegian-Russian Contingency Plan for the Compartment of Oil Pollution in the 

Barents Sea, 2009.  

Paris Agreement to the United Nations Framework Convention on Climate Change, Dec. 12, 

2015, T.I.A.S. No. 16-1104. 

The Convention on Biological Diversity of 5 June 1992 (1760 U.N.T.S. 69). 

UN General Assembly, United Nations Conference on the Human Environment, 15 December 

1972, A/RES/2994. 
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United Nations Conference on Environment & Development Rio de Janerio, Brazil, 3 to 14 

June 1992, AGENDA 21. 

United Nations Framework Convention on Climate Change, May 9, 1992, S. Treaty Doc No. 

102-38, 1771 U.N.T.S. 

United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI. 

United Nations, Statute of the International Court of Justice, 18 April 1946. 

5.6 National legislation 

Norwegian Biodiversity Act LOV-2009-06-19-100. 

Norwegian Petroleum Act, LOV-1996-11-29-72. 

Regulations to the Petroleum Act, FOR-1997-06-27-653.  

 


