
 

The hearing of child victims of 
sexual abuse and the right of the 
accused to a fair trial 

Case study of Brazilian and Norwegian inquiry methods 

Candidate number: 7021 

Submission deadline: 15.08.2020 

Number of words:     16.005



i 
 

Acknowledgments 
 
I would like to sincerely thank my supervisor, Kirsten Sandberg, for the kind guidance in this 
final phase of my Master’s degree, with comments and suggestions of extreme importance and 
help.  
 
Further, I would also like to express my gratitude to José Antônio Daloté Cezar. His passion 
for his work and what he believes in is exemplary and inspires me to do the same. 
 
Finally, I would like to thank Endre, the person who, although unintentionally, brought me the 
idea of going back to the studies, and encouraged me at all times. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ii 
 

Abbreviations  

 
ACHR  American Convention on Human Rights 

CPA  Criminal Procedure Act, Norway (Straffeprosessloven) 

CPC  Criminal Procedure Code, Brazil (Código de Processo Penal) 

CRC  Convention on the Rights of the Child 

ECHR  European Convention on Human Rights 

ECtHR European Court of Human Rights 

FSC  Federal Supreme Court, Brazil (Supremo Tribunal Federal) 

ICCPR International Convenant on Civil and Political Rights  

NCJ  National Council of Justice, Brazil (Conselho Nacional de Justiça) 

PCA  Penal Code Act, Norway (Straffeloven) 

SCJ  Superior Court of Justice, Brazil (Superior Tribunal de Justiça) 

UN   United Nations 

UNDR  Universal Declaration of Human Rights 

 
 

 

 

 

 

 



iii 
 

Table of contents 

Acknowledgments 
Abbreviations 
Table of contents 
 

1 INTRODUCTION ......................................................................................................... 1 

1.1 Theme and issue of the thesis .......................................................................................... 1 
1.2 Delimitations .................................................................................................................... 2 
1.3 Legal sources ................................................................................................................... 2 
1.4 Terminology .................................................................................................................... 3 
1.5 The structure of the thesis ................................................................................................ 3 

2 THE RIGHT OF A FAIR TRIAL ................................................................................ 4 

2.1 The right to a fair trial in the international treaties in force ............................................. 4 
2.2 What is a fair trial? .......................................................................................................... 7 
2.3 A fair trial when the victim of sexual abuse is a child ..................................................... 9 

3 THE BRAZILIAN SYSTEM ...................................................................................... 11 

3.1 Overview of the Brazilian law system ........................................................................... 11 
3.1.1 The courts ......................................................................................................... 11 
3.1.2 The weight of international treaties in the Brazilian legal system and their 

implementation in national legislation ............................................................. 13 
3.1.3 The Brazilian criminal procedure ..................................................................... 14 

3.2 The “Special Testimony” ............................................................................................... 16 
3.2.1 History .............................................................................................................. 16 
3.2.2 How the “Special Testimony” is done today in Brazil ..................................... 17 

4 THE NORWEGIAN SYSTEM .................................................................................. 19 

4.1 Overview of the Norwegian law system ........................................................................ 19 
4.1.1 The courts ......................................................................................................... 19 
4.1.2 The weight of international treaties in the Norwegian legal system and their 

implementation in national legislation ............................................................. 21 
4.1.3 The Norwegian criminal procedure .................................................................. 22 

4.2 Story of the “Children’s House” .................................................................................... 24 
4.3 How the children are interviewed today ........................................................................ 25 

5 REMARKS ................................................................................................................... 27 



iv 
 

5.1 Are the Brazilian and Norwegian ways in accordance with the right of a fair trial? .... 27 
5.2 What could one system learn from the other? ............................................................... 32 

6 CONCLUSION ............................................................................................................ 34 



1 
 

1 Introduction 
 
1.1 Theme and issue of the thesis  
 

The present thesis aims to analyze whether the accused’s right of a fair trial is guaranteed 
when children who are victims of sexual abuse are heard by unconventional methods in Norway 
and Brazil. 

As stated in the Convention of the Rights of the Child which was already provided for in 
the Declaration of the Rights of the Child, children, because of their physical and mental im-
maturity, need special safeguards and care, including appropriate legal protection. In delicate 
situations such as sexual abuse, all possible measures to ensure the best interests of the child, 
as well as to prevent their re-victimization, must be taken. 

Both Brazil and Norway have different methods of taking the testimony of children in 
criminal proceedings when they are victims of sexual abuse, which differ from the conventional 
way of hearing victims and adult witnesses. Brazil has a method called “Special Testimony”, 
that since the law 13.431 (which entered into force in April 5th, 2017) is mandatory for all cases 
involving violence and children. Norway, in its turn, modified its Criminal Procedure Act 
(CPA) in September 18, 2015, and then instituted the facilitated interview for all persons under 
the age of 16 and with mental disabilities in case of certain types of crimes. 

The scope of this thesis is to assess if the methods adopted by these two countries safe-
guard the right of a fair trial, which is a human right of the accused provided for in several 
international treaties to which both States are parties.  

The relevance of the subject is because at least 527.000 persons are victims of rape in 
Brazil per year, and only 10% are notified to the justice system. Moreover, of the cases that are 
reported, 70% have children and adolescents as victims.1 In Norway, a research made by the 
Norwegian Centre for Violence and Traumatic Stress Studies affirms that more than 1 in 5 
Norwegian women experienced being exposed to sexual abuse before the age of 18, and almost 
1 in 10 Norwegian men were also subjected to some form of sexual abuse.2 

At a global level, a meta-analysis carried out in 2013 showed that about 13% of girls and 
6% of boys had experience of sexual abuse in some form.3 

 
1 Instituto de Pesquisa Econômica Aplicada. “Estupro no Brasil: uma radiografia segundo os dados da Saúde”, 

published in March, 2014, https://www.ipea.gov.br/portal/images/stories/PDFs/nota_tecnica/140327_notatec-
nicadiest11.pdf 

2 Nasjonalt kunnskapssenter om vol dog traumatisk stress. "Vold og voldtekt i Norge: En nasjonal forekomststudie 
av vold i et livsløpsperspektiv", published in Januar 2014, https://www.nkvts.no/con-
tent/uploads/2015/11/vold_og_voldtekt_i_norge.pdf 

3 J. Barth, L. Bermetz, E. Heim, S. Trelle, T. Tonia, “The current prevalence of child sexual abuse worldwide: a 
systematic revier and meta-analysis”, Int J Public Health 58 (2013): 476, doi: 0.1007/s00038-012-0426-1 
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My interest in the topic is due to the fact that I have been working with Judge José Antonio 
Daltoé Cezar since 2011, who, as will be explained below, is the creator of "Special Testimony" 
in Brazil. Having followed the development of the method until it became mandatory under 
national law, I have always had an interest in studying how the hearing of children is done in 
other countries, and whether this could in any way infringe the defendant's rights. 

 
1.2 Delimitations 
 

With the aim of obtaining an equitable comparison between the two countries, some de-
limitations were made. 

The facilitated interrogations, as established by § 239 of the Norwegian CPA, are not only 
used to interrogate witness under 16 years old, but also persons with mental retardation or an-
other deficiency that evolve the same necessity (both in cases of violations of PCA chapter 26, 
and §§273, 275, 282 or 282). However, the present thesis will only deal with the facilitated 
interrogation for persons under 16 years old that are victims of sexual abuse, since they are the 
focus of the work. 

The law that regulates the “Special Testimony” in Brazil states that the method will be 
used to inquiry any child or adolescent that is a victim or a witness of physical, psychological, 
sexual and institutional violence. Since the scope of the thesis is cases of sexual abuse, it will 
not be used examples of other types of violence. Also, the “Special Testimony” can be done by 
the police authority, during the investigations, but the thesis will focus on the inquires that are 
done before the judge. 
 
1.3 Legal sources 
 

The right of a fair trial, as a human right, can be found in several international treaties, 
but in this thesis, priority will be given to the Universal Declaration of Human Rights, the In-
ternational Covenant on Civil and Political Rights, the European Convention on Human Rights, 
and the American Convention on Human Rights. 

Other international treaties and documents, as the Convention on the Rights of the Child 
and the General Comments n. 12 and 14 on the CRC, are also used to analyze the rights of the 
children on cases of sexual abuse. 

National laws of Brazil and Norway are the most important source of the study, since they 
contain the rules for the hearing of children who are victims of sexual abuse in both countries. 
In Brazil, the regulation is found in law no. 13.431 of 2017, and not in the Brazilian Penal 
Procedure Code. In Norway, the rules are in the Criminal Procedure Act, which was amended 
in 2015, through law no. 1065. As the preparatory work of a law is an important source of law 
in Norway, it will also be used - both the preparatory work that resulted in the change of the 
law in 2015, and the preparatory work for a new criminal procedure code, still under discussion. 
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Case law is analyzed to check the interpretation of the international treaties and the na-
tional laws. Jurisprudence of the Brazilian and the Norwegian Supreme Courts, as well as of 
the European Court of Human Rights are used with this objective (the Inter-American Court of 
Human Rights has never appreciated the issue, so it will not be cited). However, the majority 
of case law of the subject were decided before the last changes in the Special Testimony (2017, 
in Brazil) and in the facilitated interrogation (2015, in Norway).  

Doctrine as a source of law is also used, although most of the work on the subject in Brazil 
was done before the entry into force of law no. 13.431, in 2017, and it was not found many 
literature about the Norwegian method. 
 
1.4 Terminology 
 

Due to some small differences in the meaning of legal concepts in the two countries ana-
lyzed in this thesis, some clarifications are worth making. Suspect is the person who is suspected 
of having committed the act, but there is still no criminal charge against him. Defendant or 
accused are used as synonyms in this thesis, as the person who already has a criminal charge 
against him. Defense, defense lawyer and defense attorney are also synonyms, meaning the 
person that is in charge of the defendant’s defense. The words interview, inquiry and hearing, 
although they have slightly different meanings, they are used as synonyms in the present thesis. 

It is worth mentioning that Brazilian law considers persons under 12 years of age to be 
children, and persons over 12 and under 18 to be adolescents.4 This division is different from 
that adopted in the Convention on the Rights of the Child, in which everyone under 18 is con-
sidered a child.5 Furthermore, the definition of sexual abuse used in this thesis is the one 
adopted by the World Health Organization: “the involvement of a child or an adolescent in 
sexual activity that he or she does not fully comprehend and is unable to give informed consent 
to, or for which the child or adolescent is not developmentally prepared and cannot give con-
sent.”6 
 
1.5 The structure of the thesis 
 

 
4 The article 2 of the law n. 8.069/1990 states that “A child is considered, for the purposes of this Law, a person 

up to twelve years of age incomplete, and a teenager between twelve and eighteen years of age.” 
5 The article 1 of the CRC provides that “a child means every human being below the age of eighteen years unless 

under the law applicable to the child, majority is attained earlier.” 
6 W World Health Organization, “Responding to children and adolescents who have been sexually abused: WHO 

clinical guidelines”, published in 2017, vii https://apps.who.int/iris/bitstream/han-
dle/10665/259270/9789241550147-eng.pdf;jsessionid=E8AD29432B535C5E6DB95BD1F64AE570?se-
quence=1 
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After the present introduction, the development of this paper is given in the chapters 2 to 
5. Chapter 2 briefly explains the history and the definition of the right of a fair trial, as well as 
explicitly in which international treaties it can be found. 

Chapters 3 and 4 analyze the cases of Brazil and Norway, respectively. The legal system 
of each country is briefly described, as well as the general criminal procedure of each one. Then, 
it is reported how the methods of interrogation of children who are victims of violence arose, 
and how this hearing is carried out today. 

Subsequently, chapter 5 examines whether the forms of children's hearing described in 
chapters 3 and 4 are in accordance with the right to a fair trial as set out in chapter 2. Further-
more, it is suggested what one country could benefit from by using the other as a model.  

Hereafter, the development is followed by section 6, which contains a conclusion of the 
issues previously discussed. 

Notwithstanding, the paper also contains a list of references and of abbreviations.  
 
 
2 The right of a fair trial  
 

Although the idea of a “fair trial”, presented as a set of procedural guarantees, can be 
found since the Magna Carta of 1215,7 Langford argues that the term fair trial was first used in 
the seventeenth century, with the meaning “free from blemish”, that was used until the nine-
teenth century.8 However, at that time the expression was little used in judgments, and was not 
considered a defendant's right. 

From 1950, the right to a fair trial can be seen in innumerable international instruments 
(once human rights law is nowadays the most codified field  in international law9) and national 
constitutions, and refers to core principles like the right to know the nature of the accusation, 
the presumption of innocence and the ability to challenge that accusation effectively in a fair 
and public hearing by an independent and impartial tribunal.10 
 
2.1 The right to a fair trial in the international treaties in force 
 

 
7 “Chapter 39: No free man shall be seized or imprisoned, or stripped of his rights or possessions, or outlawed or 

exiled, or deprived of his standing in any way, nor will we proceed with force against him, or send others to 
do so, except by the lawful judgment of his equals or by the law of the land.” 

8 Ian Langford, “Fair Trial: The History of an Idea”,  Journal of Human Rights, 8:1 
(2009): 38, doi: 10.1080/14754830902765857 

9 David Weissbrodt, The Right to a Fair Trial – articles 8, 10 and 11 of the Universal Declaration of Human 
Rights (The Hague: Kluwer Law International, 2001): 1. 

10 Asher Flynn; Jacqueline Hodgson; Jude McCulloch; Bronwyn Naylor, "Legal Aid and Access to Legal Repre-
sentation: Redefining the Right to a Fair Trial", Melbourne University Law Review 40, no. 1 (2016): 208, 
https://ssrn.com/abstract=2980337.  
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The most important multilateral treaty in the domain of Human Rights,11 the Universal 
Declaration of Human Rights,12 provides in its article 10 that “Everyone is entitled in full equal-
ity to a fair and public hearing by an independent and impartial tribunal, in the determination 
of his rights and obligations and any criminal charge against him.” On the other hand, the In-
ternational Covenant on Civil and Political Rights13, in addition to repeating the provisions of 
the UDHR, defines in greater detail what this right means in its article 14, with the aim of ensure 
the proper administration of justice:14 

 
“1.  All persons shall be equal before the courts and tribunals. In the determina-

tion of any criminal charge against him, or of his rights and obligations in a suit at law, 
everyone shall be entitled to a fair and public hearing by a competent, independent and 
impartial tribunal established by law. The press and the public may be excluded from all or 
part of a trial for reasons of morals, public order (ordre public) or national security in a 
democratic society, or when the interest of the private lives of the parties so requires, or to 
the extent strictly necessary in the opinion of the court in special circumstances where pub-
licity would prejudice the interests of justice; but any judgement rendered in a criminal case 
or in a suit at law shall be made public except where the interest of juvenile persons other-
wise requires or the proceedings concern matrimonial disputes or the guardianship of chil-
dren.  

2. Everyone charged with a criminal offence shall have the right to be presumed inno-
cent until proved guilty according to law.  

3. In the determination of any criminal charge against him, everyone shall be entitled 
to the following minimum guarantees, in full equality:  

(a)  To be informed promptly and in detail in a language which he understands of the 
nature and cause of the charge against him;  

(b)  To have adequate time and facilities for the preparation of his defence and to 
communicate with counsel of his own choosing;  

(c)  To be tried without undue delay;  
(d)  To be tried in his presence, and to defend himself in person or through legal as-

sistance of his own choosing; to be informed, if he does not have legal assistance, of this 
right; and to have legal assistance assigned to him, in any case where the interests of justice 

 
11 Hurst Hannum, "The Status of the Universal Declaration of Human Rights in National and International Law", 

The Georgia Journal of International and Comparative Law 25, no. 1-2 (1995): 352, https://hei-
nonline.org/HOL/P?h=hein.journals/gjicl25&i=360 

12 Universal Declaration Human Rights, Dec. 8, 1948, G.A. Res. 217A (III), U.N. Doc. A/810 at 71 (1948). 
13 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171; S. Exec. Doc. E, 95-2 

(1978); S. Treaty Doc. 95-20; 6 I.L.M. 368 (1967) 
14 Sarah Jopseph and Melissa Castan. International Covenant on Civil and Political Rights. (Oxford: Oxford Uni-

versity Press, 2013): 430. 
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so require, and without payment by him in any such case if he does not have sufficient 
means to pay for it;  

(e)  To examine, or have examined, the witnesses against him and to obtain the at-
tendance and examination of witnesses on his behalf under the same conditions as witnesses 
against him;  

(f)  To have the free assistance of an interpreter if he cannot understand or speak the 
language used in court;  

(g)  Not to be compelled to testify against himself or to confess guilt.  
4. In the case of juvenile persons, the procedure shall be such as will take account of 

their age and the desirability of promoting their rehabilitation.  
5. Everyone convicted of a crime shall have the right to his conviction and sentence 

being reviewed by a higher tribunal according to law.  
6. When a person has by a final decision been convicted of a criminal offence and 

when subsequently his conviction has been reversed or he has been pardoned on the 
ground that a new or newly discovered fact shows conclusively that there has been 
a miscarriage of justice, the person who has suffered punishment as a result of such 
conviction shall be compensated according to law, unless it is proved that the non- 
disclosure of the unknown fact in time is wholly or partly attributable to him.  

7. No one shall be liable to be tried or punished again for an offence for which he has 
already been finally convicted or acquitted in accordance with the law and penal 
procedure of each country.” 

 
Article 14 is the longest one of the Covenant and also the one with the most declarations 

and reservations, mostly because “implementation requires its numerous constituent guarantees 
to be secured in domestic law.”15 However, even though it was an article based mainly on liberal 
principles, it was accepted even by communist countries.16 

Similar provisions are also found in regional instruments, for example, the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms17 (article 6), the Amer-
ican Convention on Human Rights18 (article 8), the Cairo Declaration on Human Rights in Is-
lam19 (article 19(e)) and the African Charter on Human and People´s Rights20 (article 7).  

 
15 Paul M. Taylor. A Commentary on the International Covenant on Civil and Political Rights: The UN Human 

Rights Committee's Monitoring of ICCPR Rights (Cambridge: Cambridge University Press, 2020), 371. 
16 Salvatore Zappalà. Human Rights in International Criminal Proceedings. (Oxford: Oxford University Press, 

2003), 4. 
17 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, Europ.T.S. No. 5; 

213 U.N.T.S. 221 
18 American Convention on Human Rights "Pact of San Jose, Costa Rica", Nov. 22, 1969, S. Treaty Doc. No. 95-

21;1144 U.N.T.S.123; O.A.S.T.S. No. 36; 9 I.L.M. 99 (1970). 
19 Cairo Declaration on Human Rights in Islam, August 5, 1990, U.N. GAOR, World Conf. on Hum. Rts., 4th 

Sess., Agenda Item 5, U.N. Doc. A/CONF.157/PC/62/Add.18 (1993) 
20 African Charter on Human and Peoples’ Rights, June 27, 1981, 1520 U.N.T.S. 217; 21 I.L.M. 58 (1982). 
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The ECHR has basically the same provisions of ICCPR, but with two main differences. 
The first is the omission of a provision about the right to be present, and the second is an absence 
of the privilege against self-incrimination – nevertheless, the European Court of Human Rights 
already recognized the latter.21 On the other hand, one difference between the ICCPR and the 
ACHR is the absence of a provision on ACHR about the right to a public trial.  

Comparing the three treaties mentioned above, Harris concluded that all three “define the 
right to a fair trial in criminal proceedings in full and basically satisfactory terms. There are no 
important omissions.”22 He also defends that ICCPR is the most complete, although the remain-
ing two guarantee the essential features of a fair trial, however each text has “weakness of 
detail”.23 

 Moreover, the Convention on the Rights of the Child has similar provisions about the 
right to a fair trial for children in conflict with the law.24 

However, it is important to note that most human rights are not absolute and “international 
law recognizes that their exercise may be the subject of such restrictions as are necessary to the 
public interest in a democratic society.”25 At this point, it should be noted that the article 14 of 
ICCPR is not included in the list of the art. 4 (2), that mentions the non-derogable rights. How-
ever, states that derogate from the right to a fair trial due to a public emergency may only do it 
to the extent strictly necessary. As Jayawickrama teaches, “the guarantee of a fair trial may 
never be made subject to measures of derogation that would circumvent the protection of non-
derogable rights”.26 
 
 
2.2 What is a fair trial? 
 

As already mentioned, the meaning of the term fair trial changed during the centuries; 
Langford defends that the current understanding of a fair trial is around 150 years old.27 

Brooks defends that “fairness has at least two elements with trials”28: a fair trial not just 
renders fair verdicts, but also is understood to be fair, once “a trial descends into farce if it 

 
21 See case of J.B. v. Switzerland, ECHR, App. No. 31827, 3 May 2001, at 64. Available at http://hu-

doc.echr.coe.int/eng?i=001-59449 
22 David Harris. "The Right to a Fair Trial in Criminal Proceedings as a Human Right," International and Com-

parative Law Quarterly 16, no. 2 (1967): 377, retrieved from www.jstor.org/stable/757381. 
23 Harris, "The Right to a Fair Trial", 377. 
24 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3; 28 I.L.M. 1456 (1989), article 40. 
25 Virginia Bell. "Equality, Proportionality and Dignity: The Guiding Principles for a Just Legal System", Alter-

native Law Journal 42, no. 1 (2017): 5, doi: https://doi-org.ezproxy.uio.no/10.1177/1037969X17694792 
26 Nihal Jayawickrama. The Judicial Application of Human Rights Law: National, Regional and International 

Jurisprudence (Cambridge: Cambridge University Press, 2017), 494. 
27 Langford, “Fair trial”, 48. 
28 Thom Brooks, ed., The Right to a Fair Trial. (London: Routledge, 2016), xi. 
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makes no genuine effort to ensure that the innocence or guilt of defendants is properly recog-
nized.”29 In this point, he explains that fairness “entails that trial procedural rules apply to all 
parties equally without clear disadvantage to one over the other.”30 On the other hand, McDer-
mott says that “the ‘fair trial’ stands quite apart from the nebulous concept of ‘fairness’.31 

Many authors have already defended what in their view the right to a fair trial comprises. 
Trechsel, for example, enumerated seven rights that comprises the right of the fair trial: the 
right to be informed of the case against you; the right to an independent and impartial tribunal; 
the right to a public trial; the right to the presumption of innocence and freedom from self-
incrimination; the right to an expeditious trial; the right to challenge the evidence of the prose-
cution and to present evidence in one’s defence; the right to appeal and the right to be able 
effectively to present one´s arguments.32 

Hildebrandt, in her turn, explains that the fair trial is constituted of six guarantees: the 
right to a public trial, the right to test the evidence against one (the right of confrontation), the 
related right that judgments will not be based on evidence not heard in court, the right to equality 
of arms, the right to the presumption of innocence, and the right to an independent and impartial 
judiciary.33 For Murphy and Whitty, it is impossible to say that there is a fair trial if "a defendant 
is unaware of the charges against him or her, is unable to prepare a defence, or is prevented 
from presenting their case fully in court”.34 

Some authors, like Flynn et al., advocate that the right to a fair trial should go beyond the 
trial and include the pre-trial process.35 

In international criminal law, the statutes that created international criminal courts36 (UN 
ad hoc Tribunals and the International Criminal Court) referred to the defendant's minimum 
guarantees, which constituted the right to a fair trial in each court. Some of them are the right 
to be present at the trial; the right to a public trial; the right to presumption of innocence. Ohlin 

 
29 Brooks, The Right to a Fair Trial, xi. 
30 Brooks, The Right to a Fair Trial, xi. 
31 Yvonne McDermott. "The Right to a Fair Trial in International Criminal Law" (PhD thesis, National University 

of Ireland, 2013), 26. 
32 Stefan Trechsel, “Why Must Trials Be Fair?", Israel Law Review 31, no. 1-3 (1997): 95. 
33 Mireille Hildebrandt, ‘Trial and ‘Fair Trial’: From Peer to Subject to Citizen’ in Trial on trial, Volume II: Judg-

ment and Calling to Account, ed. Anthony Duff et al. (Oxford: Hart Publishing, 2006), cited in Anthony Duff 
et al., The Trial on Trial, Volume III: Towards a Normative Theory of the Criminal Trial (Oxford, Hart Pub-
lishing, 2007), 15. 

34 Thérèse Murphy and Noel Whitty, “What is a Fair Trial? Rape Prosecutions, Disclosure and the Human Rights 
Act”, Feminist Legal Studies 8 (2000): 148. Doi: https://doi-org.ezproxy.uio.no/10.1023/A:1009268824519 

35 Flynn; Hodgson; McCulloch and Naylor, "Legal Aid and Access to Legal Representation", 209. 
36 For example, the Statute of the Special Court for Sierra Leone, the Statute of the International Tribunal for the 

Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in 
the Territory of the Former Yugoslavia since 1991, the Statute of the International Tribunal for Rwanda, the 
Rome Statute of the International Criminal Court. 
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says that this interpretation of the concept of the right to a fair trial is a number of procedural 
guarantees.37 

As Brooks says, “the right to a fair trial if often held as a central constitutional protection: 
an unfair trial is often held to be a grave injustice.”38 

There are many definitions found in the literature about what a fair trial is, and as seen in 
the previous subchapter, international human rights treaties also explain, each in its own way, 
what the right to a fair trial should encompass. However, it is possible to say that, at the very 
least, the right to a fair trial means the right to be informed about the charges against you in a 
language you understand; the right to be tried by a competent and impartial court, without undue 
delay and within an appropriate period to be able to prepare the defense with a lawyer of your 
choice; and the right to examine evidence against you and present evidence in your defense. 
 
2.3 A fair trial when the victim of sexual abuse is a child 
 

In crimes of sexual abuse, especially sexual abuse of children, often the only witness is 
the victim, as these are crimes that, in order to be consummated, are usually committed in secret. 
As Grudbrandsson says, “child sexual abuse is often referred to as the crime of secrecy.”39 

When the victim of sexual abuse is a child, we have, on the one hand, the importance of 
the victim's testimony, as explained above, and on the other hand, the suspicion that his/her 
testimony may not be reliable, due to the child’s age.  

Saywitz et. al affirmed that “children are perceived as unreliable or incompetent witnesses 
because they often appear contradictory, inconsistent, or confused when testifying in court”,40 
while Yuille explained that this view of the children´s testimony is due to the presumption that 
they could not differentiate reality from fantasy.41 On the point, the UNODC, in drafting a 
Model Law about Justice in Matters involving Child Victims and Witnesses of Crime, provided 
that a child “is to be deemed a capable witness unless proven otherwise by means of a compe-
tency examination.”42 

 
37 Jens David Ohlin, "Meta-Theory of International Criminal Procedure: Vindicating the Rule of Law", UCLA 

Journal of International Law and Foreign Affairs 14 no. 1 (2009): 93-94, retrieved from https://scholar-
ship.law.cornell.edu/facpub/128  

38 Brooks, The Right to a Fair Trial, xi. 
39 Bragi Guobrandsson. “Towards a child-friendly justice and support for child victims of sexual abuse”, In Pro-

tecting children from sexual violence – A comprehensive approach. (Council of Europe: 2011), 87. 
40 Karen Saywitz, Carol Jaenicke, and Lorinda Camparo. "Children's Knowledge of Legal Terminology", in Law 

and Human Behavior 14, no. 6 (1990): 523, doi: https://doi-org.ezproxy.uio.no/10.1007/BF01044879 
41 John C. Yuille, "The systematic Assessment of children’s testimony." In Canadian Psychology/Psychologie 

Canadienne 29 no. 3 (1988): 247, doi: https://doi-org.ezproxy.uio.no/10.1037/h0079769 
42 UNODC, “Justice in Matters involving Child Victims and Witnesses of Crime: Model Law and Related Com-

mentary”. Vienna (2009): 50. 
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However, perhaps the problem with the testimony of children is not them, but the way 
they are questioned in court. The use of formal words and legal terms, which are generally not 
present in the daily lives of children, certainly impair their understanding at the time of their 
inquiry.  

About this point, Saywitz et al. defend that adults are regularly unqualified to inquiry 
children because “they have limited knowledge of developmental differences in language com-
prehension.”43 Moreover, Ceci and Brunk concluded that many cases had already indicated that 
untrained interviewers using inappropriate techniques “compromised and contaminated” the 
children’s testimony.44 Therefore, it is clear that the interviewer's technical ability influences 
the quality and quantity of information provided by the children. 

Corroborating this view, the Committee on the Rights of the Child taking into account 
that research has shown that the child is capable to form views from the youngest age (even if 
he/she is incapable to communicate them verbally), provided that States must recognize and 
respect “non-verbal forms of communication of communication, including play, body language, 
facial expressions, and drawing and painting”.45 

The way in which the child is questioned in court can also bring about another problem: 
the emergence of traumas in children due to confronting the accused or to inappropriate ques-
tions that make them responsible for the crime committed by the defendant or that make them 
remember unnecessary details for the resolution of the case. While Flin teaches that these stress 
factors may cause anxiety, tension, fear, among others,46 Grudbrandsson emphasizes that “there 
is consensus among professionals that suggestive and unstructured repetitive interviews are 
damaging and can jeopardise the judicial procedure and subject the child victim to serious trau-
matic experience.”47 

The Committee on the Rights of the Child already mentioned the “potential negative con-
sequences of an inconsiderate practice”48 of the art. 12 of the CRC, known as the right to be 
heard, especially in cases that the child has been a victim of a sexual abuse. Moreover, the 
Committee went further and established that “States parties must undertake all necessary 
measures to ensure that the right to be heard is exercised ensuring full protection of the child”49, 

 
43 Saywitz, Jaenicke, and Camparo. "Children's Knowledge of Legal Terminology", 523. 
44 Stephen J. Ceci and Maggie Bruck, Jeopardy in the courtroom - a scientific analysis of children’s testimony. 

(Washington: American Psychological Association, 1995) 
45 UN Committee on the Rights of the Child (CRC), General comment No. 12 (2009): The right of the child to be 

heard, 20 July 2009, CRC/C/GC/12, 9. 
46 Rhona Flin, "Child Witnesses in Criminal Courts", In Children & Society 4, no. 3 (1990): 266, doi: https://doi-

org.ezproxy.uio.no/10.1111/j.1099-0860.1990.tb00366.x 
47 Gudbranson, “Towards a child-friendly justice and support for child victims of sexual abuse”, 89. 
48 UN Committee on the Rights of the Child (CRC), General comment No. 12, 9. 
49 UN Committee on the Rights of the Child (CRC), General comment No. 12, 10. 
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stating also that the right of best interests of the child cannot be correctly applied if the require-
ments of the right to be heard are not met.50 

Following this view, the Lanzarote Convention51 (although binding only to Norway and 
not to Brazil) provides in its article 30 (2) that the State party shall ensure that both investiga-
tions and criminal proceedings do not aggravate the trauma experienced by the child. As Sand-
berg teaches, children are not yet fully developed, and their vulnerability needs to be met with 
specific rights.52 

The crucial question of this work then arises: is it possible to ensure that a child who is 
the victim of sexual abuse is inquired in court in an appropriate and non-traumatic manner, 
which at the same time guarantees to the defendant the right to a fair trial? This work will 
analyze the practice of two countries, Brazil and Norway, to verify if the answer to the question 
is positive. 

 
 

3 The Brazilian system 
 

This chapter will analyze the case of Brazil. First, it will provide a brief explanation of 
the Brazilian legal system (on what it is based and how it is divided), and then explain the 
importance of the international treaties to which Brazil is a State party and how they integrate 
the Brazilian legal system. 

Subsequently, a summary will be made of how criminal cases are judged, and the im-
portance of oral evidence in this type of case. Next, a history will be made on the “Special 
Testimony", as well as how it is currently done in the country, to finally analyze whether the 
procedure is in accordance with international human rights treaties, with regard to the right to 
a fair trial. 
 
3.1 Overview of the Brazilian law system 
 
3.1.1 The courts  
 

 
50 UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013) on the right of the child to 

have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, CRC /C/GC/14, 
44. 

51 Council of Europe Convention on the Protection of children against sexual exploitation and sexual abuse, July 
12, 2007, CETS No.: 201 (2007) 

52 Kirsten Sandberg. “The Convention on the Rights of the Child and the Vulnerability of Children”, Nordic Jour-
nal of International Law 84 (2015): 222, doi https://doi-org.ezproxy.uio.no/10.1163/15718107-08402004 

 



12 
 

Strongly influenced by Portuguese colonization, Brazil adopts the civil law system, based 
on the Germanic Roman tradition, which has written law as its main source.53 Recently, how-
ever, the appreciation of precedents for judging a case is undeniable.54  

Brazil is a huge country, with continental dimensions and over 211 million inhabitants. 
Consequently, its judicial system is large, with several divisions by subject and by region, in 
addition to the hierarchical division. 

The Brazilian Constitution55 divides the judicial duties between federal and state jurisdic-
tions. With regard to the federal jurisdiction, the constitution made divisions by subjects in four 
areas: the federal courts, that deals with cases involving the central government, the labor 
courts, the electoral courts and the military courts. In turn, the State courts “are responsible for 
judging all civil, criminal or administrative matters that do not fall under the jurisdiction of 
other aforementioned structures”.56 

The Supreme Court, Supremo Tribunal Federal, deals only with constitutional issues, 
while the Superior Court of Justice, Superior Tribunal de Justiça, is the high court that handles 
appeals on non-constitutional questions from all state and federal courts. Besides these two 
courts, there are high courts in labor, electoral and military matters. 

Another important organ of the Brazilian judiciary system, that will be mentioned several 
times in the next sub-chapter is the National Council of Justice, Conselho Nacional de Justiça, 
created in 2004 by the Constitutional Amendment no. 45. This administrative organ “aims to 
improve the work of the Brazilian judicial system, mainly with regard to control and adminis-
trative and procedural transparency.”57 

Below the high courts there are the State courts, called Tribunais de Justiça. Each one of 
the Brazil’s 26 States has its own State court (as well as its own constitution and legislation), 
that are responsible for around 75% of the country´s caseload, which means more than 80 mil-
lion cases per year.58 

Within each state, the first instance judiciary is divided by judicial districts, called comar-
cas, that can be composed by one or more courthouses, denominated foros. There are around 

 
53 Anna Flávia Magalhaes de Caux Barros. “O uso dos precedentes no Brasil e o novo Código de Processo Civil: 

Uma análise a luz do “direito como integridade” de Ronald Dworkin”, In Revista Eletrônica de Direito Pro-
cessual vol. 15 (2015): 27, doi: http://dx.doi.org/10.12957/redp.2015.16863 

54 Barros, “O uso dos precedentes no Brasil e o novo Código de Processo Civil”, 27. 
55 Brazil, Constitution of the federative republic of Brazil of 1988, available at 

http://www.planalto.gov.br/ccivil_03/constituicao/constituicao.htm 
56 Fabiano Deffenti and Welber Barral, Introduction to Brazilian Law, Introduction to International Law (Alphen 

Aan Den Rijn: Wolters Kluwer, 2011). 
57 National Council of Justice, “Who we are”, accessed June 28, 2020, https://www.cnj.jus.br/sobre-o-cnj/quem-

somos/ 
58 Luciano da Ros and Matthew C. Ingram, “Power, activation, decision making, and impact: subnational judicial 

politics in Brazil”, in Research Handbook on Law and Courts, ed. Susan M. Sterett and Lee D. Walker (Chel-
tenham: Edward Elgar Publishing Limited), 254. 
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15.618 first-instance judges in the country,59 who sit individually in their own courtrooms, that 
are specialized by subject. when a sentence is handed down and the plaintiff or the defendant 
wants to appeal, they file an appeal that will be heard in the State court by three or five second 
instance judges (mostly selected from the oldest or most efficient first instance judges). As 
Barroso, one of the ministers of the Supreme Court stated, “Brazil has a fairly complex and 
sophisticated system of judicial review combining features of two models adopted in contem-
porary democracies”,60 but it will not be analyzed in detail, since it is out of the scope of this 
work. 
 
3.1.2 The weight of international treaties in the Brazilian legal system and their 

implementation in national legislation 
 

The Brazilian federal constitution, in its article 4, II, states that the “prevalence of human 
rights” is one of the principles for its international relations. However, the Magna Carta does 
not have an article expressly mentioning human rights - even though, in its article 5, it has a 
long list of fundamental rights, and the paragraph 2 of the referred article states that the rights 
mentioned in the constitution do not exclude others from international treaties ratified by the 
government. 

International treaties, as a rule, after being ratified by the Brazilian government, enter the 
national legal system with the status of an ordinary law - that means below the federal consti-
tution. However, the constitution itself provides, in its art. 5, §3, that an international treaty 
dealing with human rights, when approved by parliament two times, by 3/5 of the votes of the 
members, will be equivalent to constitutional amendments - therefore, it will have the most 
important weight of the national legal system. 

The parliament did not do yet the mentioned type of voting for the UDHR, the ICCPR 
and the ACHR – until now, it was made only for the Convention on the Rights of Persons with 
Disabilities61 and for the Marrakesh Treaty to Facilitate Access to Published Works for Persons 
Who Are Blind, Visually Impaired, or Otherwise Print Disabled.62 

 
59 National Council of Justice, “Justica em números”, access date April 24, 2020, https://paineis.cnj.jus.br/QvA-

JAXZfc/opendoc.htm?document=qvw_l%2FPainelCNJ.qvw&host=QVS%40neodimio03&anony-
mous=true&sheet=shResumoDespFT 

60 Deffenti and Welber.. Introduction to Brazilian Law. 
61 Brazil, Approves the text of the Convention on the Rights of Persons with Disabilities and its Optional Protocol, 

Decree n. 186/2008, available at: http://www.planalto.gov.br/ccivil_03/CONGRESSO/DLG/DLG-186-
2008.htm 

62 Brazil, Approves the text of the Marrakesh Treaty to Facilitate Access to Published Works for Blind, Visually 
Impaired or Other Difficulties in Accessing Printed Text, Decree n. 261/2015, available at 
http://www.planalto.gov.br/ccivil_03/CONGRESSO/DLG/DLG-261-2015.htm 
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However, the Supreme Court already expressly mentioned in its judgments that the IC-
CPR and the ACHR have supralegal status,63 or as the minister Gilmar Mendes said, the referred 
treaties “are below the constitution, but above the internal legislation.”64  

This means, in practical terms, that if an ordinary law or a complementary law has a 
provision contrary to what is provided in an international human rights treaty to which Brazil 
is a party, the mentioned provision has no validity – it is not important if the law was published 
before or after the ratification of the treaty. The minister Luiz Fux, in his vote in a case before 
the Superior Tribunal of Justice, explained that “the rules derived from the American Conven-
tion on Human Rights, in relation to internal rules, extend the exercise of the fundamental right 
to freedom, which is why they paralyze the normative effectiveness of the internal rule to the 
contrary, regardless since it is not a question of revocation, but of invalidity.”65 
 
3.1.3 The Brazilian criminal procedure 
 

Brazil has adopted (not without some controversy66) the accusatory system in its Consti-
tution (article 129, I) and in its Procedural Criminal Code67 (article 3-A). This means that the 
Brazilian criminal procedural system has an impartial judge and the production of evidence is 
under the power of the prosecutor and the defendant.68 As Rangel teaches, “the accusatory sys-
tem, antithesis of the inquisitive, has a clear separation of functions, that is, the judge is an 
impartial law enforcement body, which only manifests itself when properly provoked; the pros-
ecutor is the one who makes the accusation (criminal charge + request), assuming (...) the entire 
burden of the accusation, and the defendant exercises all the rights inherent to his personality, 
and must defend himself using all the means and resources inherent to his defense. Thus, in the 
accusatory system, the actum trium personarum is created, that is, the act of three characters: 
judge, prosecutor and defendant.”69 

 
63 See case RE 466.343, FSC, (Dec. 3rd, 2008), available at http://redir.stf.jus.br/paginadorpub/pagina-

dor.jsp?docTP=AC&docID=595444, case HC 91.361, STF,  (Feb. 6th, 2009), available at http://re-
dir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=573717, and HC 96.772, FSC, (Sep. 23, 2009), 
available at http://redir.stf.jus.br/paginadorpub/paginador.jsp?docTP=AC&docID=573717. 

64 Case RE 349.703, FSC (Dec. 3rd, 2008), 66, available at: http://redir.stf.jus.br/paginadorpub/pagina-
dor.jsp?docTP=AC&docID=595406 

65 Case Resp 914.253/SP, SCJ (Dec. 2nd, 2009), available at https://ww2.stj.jus.br/processo/revista/documento/me-
diado/?componente=ITA&sequencial=929878&num_regis-
tro=200602839138&data=20100204&formato=PDF 

66 Some authors, like Fernando Capez (in Course of criminal proceedings, 27 ed., 2020), defend that the Brazilian 
procedural system is mixed, but still predominantly accusatory. 

67 Brazil, Penal Procedure Code, Decree no. 3.689/1941, available at:  http://www.planalto.gov.br/ccivil_03/de-
creto-lei/del3689.htm 

68 Salah Hassan Khaled Jr., “The Brazilian criminal procedural system: accusatory, mixed or inquisitorial?”, Civ-
itas vol. 10 (2010): 294, doi: https://doi.org/10.15448/1984-7289.2010.2.6513 

69 Paulo Rangel, Direito Processual Penal (São Paulo: Saraiva, 2019), 50. 
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In Brazil, the criminal processual legislation describes three possible procedural rites for 
the process: “very summary”, “summary” and “ordinary” (article 394 §1 of the Criminal Pro-
cedure Code). For a sexual assault against someone under 14 years old (article 217-A of the 
Penal Code70), the procedural rite used is the ordinary, once the criminal sanction is above four 
years of reclusion.71 

After the investigation made by the police, the judge sends the report to the prosecutor, 
that can decide if it will offer a complaint or not. This is a discretionary act of the prosecutor. 
Once the complaint is offered, the judge can accept or reject it.  

When the complaint is accepted, the defendant will be summoned and will have 10 days 
to present his written defense, which is called “response to the accusation” (article 396 CPC). 
After the defense, the judge can acquit the accused summarily, or designate a hearing (article 
399 CPC).  

If the judge does not acquit the defendant, during the audience the judge will listen to the 
victim, the witnesses (the prosecutor and the accused’s defense can call up 8 witnesses each) 
and the defendant, in this order (article 400 CPC). It is predicted in the criminal procedural code 
that everything should occur in only one hearing, but there are some exceptions. 

After the hearing(s), the prosecutor and the defense will do their final allegations (that 
can be made orally or written) and then the judge will render the sentence – that can be appealed 
to the State Court, where it will be revised by three judges. During the Appeals judgment, no 
one is heard again. 

Once the appeal is judged at the State court, the defendant or the prosecutor can appeal to 
the High Courts (Supreme Federal Tribunal or Superior Tribunal of Justice). However, these 
courts can only rule on cases of law application, and do not revisit the evidence of the case. 

The article 155 of the CPC states that the judge, when rendering a sentence, can freely 
appreciate the evidence that was made during the process, with the possibility of the exercise 
of contradiction (and, consequently, observing the right to a fair trial). The judge is forbidden 
to render a sentence based solely on evidence from the police, except for the precautionary, 
non-repeatable and anticipated evidence. 

Moreover, even if there is no express provision (both in the federal constitution and in the 
criminal procedure code) of the right to a fair trial, there are some guarantees expressed in both 
legislations that are similar to what is considered a fair trial from the research carried out in 
chapter 2. 

 
70 “Article 217-A. Having a carnal conjunction or performing another libidinous act under the age of 14 (fourteen) 

years old: 
Penalty - imprisonment, from 8 (eight) to 15 (fifteen) years.” 
71 “Art. 394. (...) 
Paragraph 1. The common procedure shall be ordinary, summary or very summary: 
I - ordinary, when the object of a crime is the maximum sanction imposed is equal to or greater than 4 (four) years 

of deprivation of liberty;” 
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3.2 The “Special Testimony” 
 
3.2.1 History 
 

The Special Testimony, as currently provided for in Brazilian law no. 13.431, emerged 
from the Project “Testimony without damage” (translated from the Portuguese expression De-
poimento sem Dano), an idea of the judge José Antônio Daltoé Cezar in 2003, at that time 
working as a first-instance judge (now he is a judge of the Family Chamber of the State Court 
of Rio Grande do Sul72). 

He was dissatisfied with the way the children/adolescents were heard at the trial, that in 
his view is a discouraging and intimidating environment,73 and then started to do his research 
to find alternative ways to hear the child and adolescents victims/witnesses in criminal and civil 
processes. During his research, he found a project of the Prosecutor Veleda Maria Dobke, that 
had two different ideas to do the hearing of the child/adolescents at the Court: 

a) Gesell Chamber: a methodology composed of two rooms and divided by a one- way 
mirror, which prevents the victim from having contact with the defendant.74 

b) Videoconference system: a method that allows the victim/witness to be in a separate 
room than the courtroom, only with a psychologist or a social worker. All court actors 
(judge, prosecutor, defendant and his defense) can attend the hearing of the victim/wit-
ness through an audio and video system installed in both rooms. 

 
Cezar studied both methods and decided that the second one was easier to implement in 

the building of the foro where he worked at the time.75 He and the prosecutor Joao Barcelos de 
Souza Junior paid themselves the costs of installing the equipment and in May 6, 2003 the first 
hearing using the prementioned method was done.76 

 
72 Court of Justice of Rio Grande do Sul, “Judge José Antônio Daltoé Cezar”, accessed June 30, 2020, 

https://www.tjrs.jus.br/institu/mostra_curriculo.php?codigo=471 
73 José Antônio Daltoé Cezar, “A Escuta de Crianças e Adolescentes em Juízo: Uma Questão Legal ou um Exer-

cício de Direitos?”, in Depoimento sem Dano: Uma Política Criminal de Redução de Danos, ed. Luciane 
Potter (Rio de Janeiro: Lumen Juris, 2010): 77. 

74 This method is used in Bolivia, by the support of UNICEF: https://www.unicef.org/bolivia/08_UNICEF_Bo-
livia_CK_-_concept_note_-_Protection_of_Children_and_Adolescents_low.pdf  

75 José Antônio Daltoé Cezar. Depoimento Sem Dano: Uma Alternativa para Inquirir Criancas e Adolescentes 
nos Processos Judiciais (Porto Alegre: Livraria do Advogado, 2007): 61. 

76 José Antônio Daltoé Cezar. Depoimento Sem Dano: 63. 
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After that, many judges of other foros started to do a formal requisition to take the hearing 
using the “Testimony without Damage” method, what made the General Counsel of Justice of 
Rio Grande do Sul authorize the installation of the system in 25 other foros of the state.77 

Many objections – mainly from the Psychology and Social work councils78 – were made, 
and consequently, some lawsuits have been filed to try to curb the practice. In 2010, the Na-
tional Justice Council issued a recommendation that all States and the Federal District should 
create a specialized hearing system for children and adolescents.79 Since this Recommendation, 
the project changed its name from “Testimony without Damage” to “Special Testimony”. 

Many bills were introduced from then on with the purpose of regulating the project in the 
Criminal Procedure Code, but only in 4th of April 2017 the law no. 13.431 was promulged, and 
finally the “Special Testimony” started to be recognized as a system guaranteeing the rights of 
children and adolescents victims or witnesses of violence. The idea of making the "Special 
Testimony" mandatory through a law, and not a reform of the CPC, happened in view of the 
recognized difficulty and delay in authorizing a reform of the code in Brazil.80 

Today, Brazil has 907 rooms made especially for the hearing of children and adolescents 
using the Special Testimony method,81 and during the year of 2019, 12.556 hearings were held. 
Besides that, more than 3.902 professionals (including judges, psychologists and social work-
ers) have already attended training courses to develop better work in the area.82 
 
 
3.2.2 How the “Special Testimony” is done today in Brazil 
 

As already mentioned, the “Special Testimony” is a procedure to inquire children and 
adolescents that were victims or witnesses of violence (any kind of violence, not only sexual 

 
77 José Antônio Daltoé Cezar, “Depoimento sem Dano/Depoimento Especial – treze anos de uma prática judicial”, 

in Depoimento Especial de crianças e adolescentes: Quando a multidisciplinariedade aproxima os olhares, 
ed. Luciane Potter and Marleci V. Hoffmeister (Porto Alegre: Livraria do Advogado, 2016): 21. 

78 Federal Council of Psychology, Institutes the regulation of Psychological Listening of Children and Adolescents 
involved in situations of violence, in the Protection Network, Resolution no. 10/2010, available at 
http://site.cfp.org.br/wp-content/uploads/2010/07/resolucao2010_010.pdf, and Federal Council of Social As-
sistance, Provides for the non-recognition of the questioning of the victims of children and adolescents in the 
judicial process, under the Testimony Without Damage/DSD Methodology, as being the attribution or com-
petence of the professional social worker, Resolution no. 554/2009, available at http://www.cfess.org.br/ar-
quivos/Resolucao_CFESS_554-2009.pdf 

79 National Council of Justice. Recommends to the courts the creation of specialized services to listen to children 
and adolescents who are victims or witnesses of violence in legal proceedings. Special Testimony, Recom-
mendation no. 33/2010, available at https://atos.cnj.jus.br/atos/detalhar/878 

80 Fabio Vieira Heerdet. “A audiência de tomada do Depoimento Especial: a vítima no seu lugar, por direito”, in 
A escuta protegida de crianças e adolescentes: Os desafios da implantação da lei n. 13.431/2017, ed. Luciane 
Potter (Porto Alegre: Livraria do Advogado, 2019), 104.. 

81 José Antonio Daltoé Cezar. “Avançamos”, Zero Hora, May 15, 2020: 23. 
82 Cezar, " Avançamos ", 23. 
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abuse), and it is regulated by the law n. 13.431. The referred law states that the “Special Testi-
mony” is part of the system of guaranteeing the rights of children and adolescents who are 
victims or witnesses of violence. 

In cases of sexual abuse (or when the child is less than seven years old), the art. 11, §1 of 
the mentioned law provides that this inquiry should be made only once, in a procedure called 
“early proof production”, that means before the criminal process has started – but always guar-
anteeing the Brazilian constitutional right of wide defense of the accused.83 In this way, when 
the police become aware of a suspected child or adolescent sexual offense, they should imme-
diately notify the prosecutor,84 so he can require the inquiry as an early proof production. The 
hearing can be repeated only if its indispensability is proven by the competent authority and the 
child/adolescent or their legal representative agrees.85 

The method is done in steps: 
The first one, called the initial reception, is the moment that the interdisciplinary team 

(consisting of a psychologist, social worker, pediatrician, or others) welcomes the child/adoles-
cent, thus avoiding contact with the accused and creating a calm environment for the inquiry. 
During this initial host, the specialized professionals will explain the procedure to the victim or 
witness, as well as their rights.86 It is forbidden to read the complaint or any other procedural 
document.87 

The second step is the inquiry itself, held in an “appropriate and cozy place”88, which has 
an audio and video system, that is interconnected to the courtroom, where will be present the 
judge, the prosecutor, the accused, the lawyer, and other court agents. The inquiry is seen in 
real time by those present in the courtroom, but is also recorded because it turns possible to 
analyze the emotions and reactions of the child/adolescent as many times as necessary. Also, 
the record is relevant to check if the “facilitator” has in any way influenced the response of the 
child or adolescent.89 

 
83 Brazil. Establishes the system for guaranteeing the rights of children and adolescents who are victims or wit-

nesses of violence and amends Law No. 8,069, of July 13, 1990 (Statute of Children and Adolescents), Law 
no. 13.431/2017, article 11. Available at http://www.planalto.gov.br/ccivil_03/_ato2015-
2018/2017/lei/l13431.htm 

84 Brazil. Law no. 13.431/2017, article 13. 
85 Brazil. Law no. 13.431/2017, article 11, §2. 
86 Luciane Potter, “Lei n. 13.431/2017: A escuta protegida e os desafios da implantação do sistema de garantia de 

direitos para criança e adolescentes vítimas ou testemunhas de violência”, In A escuta protegida de crianças 
e adolescentes: Os desafios da implantação da lei n. 13.431/2017, ed. Luciane Potter (Porto Alegre: Livraria 
do Advogado, 2019), 35. 

87 Potter, “Lei n. 13.431/2017”, 35. 
88 Brazil. Law no. 13.431/2017, article 10. 
89 The child/adolescent´s narrative of the facts needs to be free, and the facilitator should intervene only when 

necessary, as determined on artcile 12, II of the law no. 13.341/2017, or at the end, if the judge thinks it is 
necessary, after listening the prosecutor and the accused´s lawyer, as provided on art. 12, IV, of the referred 
law. 
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It is important to note also that the child or adolescent can be inquired directly by the 
judge if it is her/his desire,90 and that the accused may be removed from the courtroom if the 
facilitator notes that his or her presence may influence the testimony of the child or adolescent.91 

As seen, Brazil has a system of guarantees for defendants, but the hearing of children and 
adolescents who are victims of sexual abuse is not (at least expressly) one of them. Both the 
law and the studies carried out to date state that the “Special Testimony” guarantees the rights 
of the victimized child/adolescent, but none of them mentions whether the “Special Testimony” 
observes the defendant's rights, especially the right to a fair trial. 

It is therefore necessary to ascertain whether the aforementioned method observes the 
defendant's rights - especially the right to a fair trial, which is provided for in international 
human rights treaties that Brazil has already ratified and, therefore, are above national laws. 

 
 

4 The Norwegian system 
 

This chapter will follow the model of the previous chapter, for the purpose of later com-
parison between the two countries. Therefore, first, a brief summary of how the Norwegian 
legal system is composed will be made, followed by a concise analysis of the weight of inter-
national human rights treaties in the referred system. 

Then, an explanation of how criminal cases are processed in Norwegian law will be made. 
Subsequently, the story of "Children's House" in the country is narrated, as well as how victims 
of sexual abuse under 16 are inquired. In the end of the chapter, it is analyzed whether the 
procedure carried out in Norway observes the right to a fair trial, as defined in international 
treaties. 
 
4.1 Overview of the Norwegian law system 
 

4.1.1 The courts 
 

The Norwegian Constitution was adopted in 1814, inspired by the American and French 
constitutions, as well as by the right to self-determination. Today, it is the second oldest written 
constitution in the world still in force.92  

Bernitz teaches that Norwegian law, as well as the law of the other four Nordic countries 
(Denmark, Finland, Iceland and Sweden), “is generally regarded either as a subgroup of civil 

 
90 Brazil. Law no. 13.431/2017, article 12, §1. 
91 Brazil. Law no. 13.431/2017, article 12, §3. 
92 Stortinget, “The Constitution”, last modified Sep. 9, 2019, https://www.stortinget.no/en/In-English/About-the-

Storting/The-Constitution/ 
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law or as a legal family of its own.”93 Malmström is one of the authors that defends the catego-
rization of the Nordic law as a subgroup inside the Occidental (Euro-American) law, at the side 
of European Continental law family, Latin American law family and the common-law family94. 
Zweigert and Kötz share the same view and defend the categorization of Nordic law in a sepa-
rate legal family.95 On the other hand, Sundberg defends that “Scandinavian law belongs to the 
Civilian bloc”.96 

Discussions apart - mainly because the categorization of the Norwegian legal system is 
beyond the focus of the present work -, it is possible to say that Norwegian law has some char-
acteristics: an absence of a general modern civil code (the law of extensive private law codifi-
cations, to Husa,97 is the key difference between civil and Nordic law), the importance given 
by the courts to the preparatory legislative material to solve legal problems that are not covered 
in the law (particularly the preparatory work of the modern statutes, since the material tends to 
loose in importance as time goes98), and the recognition of uncodified general principles. 

The Court system in Norway has three levels of hierarchy: the District or County Courts, 
Tingretten, followed by the Appeal Courts, Lagmannsretten, and, at the top, the Supreme Court, 
Høyesterett.  

In addition, there are administrative bodies that are organized and handle cases according 
to the patterns of the courts. The decisions of these bodies are legally binding and can be re-
viewed by the ordinary courts.99  There are eight types of these administrative bodies, divided 
by subject: labor, consumer disputes, social affairs, market council, patient injury, social secu-
rity, immigration and industrial rights. 

There are 60 District/County Courts across the country,100 that have jurisdiction in all 
matters – no division of criminal courts and civil courts (Oslo is the only city that has two 
District Courts, one specialized in bankruptcy, probate, marriages and the issue of official cer-
tification). In 2019, the district courts received a total of 13,343 new cases101. Additionally, 
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there are Courts that are specialized in land disputes, Jordskifterettene. Above the Dis-
trict/County Courts, there are 6 Appeal Courts (located in Oslo, Hamar, Skien, Bergen, Trond-
heim and Tromsø), each led by a Senior judge, the lagmann, and other appellate judges, the 
lagdommer. It is possible to lodge an appeal to the Appeal Courts in most civil cases and in 
criminal cases.  

The right to appeal to the Supreme Court is heavily restricted, and the purpose of the 
Court is to ensure uniformity of legal process and resolve matters where the law is unclear. The 
decisions are made, in normal cases, by 5 judges. If the case is more important, it is judged by 
the Grand Chamber, composed of 11 judges. The most important cases are judged by the Ple-
nary Session, with all the 20 members of the Court.102 

Nordic countries are known for their high levels of legal and police services103. An exam-
ple is Norway’s position on the comparative index on legal matters made by the World Justice 
Project: the country is in 2nd place among 128 countries listed in the ranking104.  
 
 

4.1.2 The weight of international treaties in the Norwegian legal system and 
their implementation in national legislation 

 
Since the first edition of the Norwegian Constitution it was possible to find some human 

rights. The updated document, in its article 2, states that the Constitution “shall ensure democ-
racy, a state based on the rule of law and human rights”. After the World War II, there was an 
increase in human rights laws, including basic human rights that were not included in the Con-
stitution. 

 About the implementation of international treaties (including the ones dealing with hu-
man rights) in the Norwegian law system, Smith affirms that “the Norwegian Constitution is a 
typical representative of nineteenth-century constitutions in so far as, when adopted, it did not 
include any general provision concerning the effect of international law within the national legal 
system.”105 

However, in 1931, the Constitution was amended to add in paragraph 2 of article 26 that 
“treaties on matters of special importance, and, in all cases, treaties whose implementation, 
according to the Constitution, necessitates a new law or a decision by the Storting, are not 
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binding until the Storting has given its consent thereto.” It is possible to find in the article 95 of 
the Constitution that “legal proceeding shall be fair and public”, besides other provisions con-
cerning the human right of a fair trial.  

Turning the view to the ECHR, Norway delivered its ratification to the treaty on 15 Jan-
uary 1952 and was the second country to ratify the referred legal instrument. Moreover, the 
subsequent Protocols to the Convention have also, in general, been ratified by Norway quickly 
after opening for ratification.106 

Following this provision, the Human Rights Act107 entered into force in 1999. The act 
dictates the conventions that “shall have the force of Norwegian law insofar as they are binding 
for Norway”, including the ECHR and its protocols, the ICCPR and its protocols, the Interna-
tional Covenant on Economic, Social and Cultural Rights, the Convention on the Rights of the 
Child and its protocols, and the Convention on the Elimination of All Forms of Discrimination 
Against Women and its protocol. 

Furthermore, section 3 of the Human Rights Act predicts that the prementioned conven-
tions prevail over any other law that conflicts with them. 

On May 2014, a new chapter about Human Rights was added to the Constitution. In the 
referred chapter, the article 92 states that the authorities “shall respect and ensure human rights” 
not only as they are expressed in the Constitution, but also in the treaties that are binding for 
Norway. 

Matningsdal affirms that the adjustment of the Norwegian legal practice to comply with 
the obligations established by the Convention in the way it has been interpreted by the ECtHR 
has been the main consequence of the treaty, since Norway made only a few legislative amend-
ments to conform to the Convention.108 

 
4.1.3 The Norwegian criminal procedure 
 

Norway has adopted the adversary system in its criminal procedure,109 which means that 
the courts are separate from the prosecution authority. However, as in Brazil, there are still 
some characteristics of the inquisitorial system in the Norwegian criminal procedure system, 
such as “the duty of the judges to clarify the facts of the case.”110 To ensure this duty, the § 294 
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of the Criminal Procedure Act111 determines that the court can decide to obtain new evidence 
and call witnesses by its own decision. 

The report of criminal offenses can be made to the police or to the prosecuting authority 
(CPA § 223) but it is the police that initiates and carries out the investigation.112 When the 
police are questioning the suspect and he admits having committed the act, § 233 states that he 
must be asked if he is confessing. If he gives an unreserved confession and the case can be 
adjudicated by confession, he should be asked if the consents to it. 

The § 248 regulates the called “confession procedure”: it must be asked by the prosecutor 
to the first instance court and have the abovementioned defendant’s consent. The “confession 
procedure” does not have indictments and main hearing and can be applied to offences that may 
not result in imprisonment for more than 10 years or certain violations of the Road Traffic Act.  

In the “confession procedure”, after the prosecution authority refers the case to the court 
with a recommendation for sentencing, the accused will be summoned to attend the court, where 
he will be heard by only one judge (one court stenographer will also be present). At the court, 
the accused must give an unconditional confession, explaining all objective aspects of the act. 
He is allowed to comment on the sentence recommended by the prosecutor, that is reduced 
compared to a sentence given without the confession (§ 59 of the Penal Code Act). 

If the accused does not make a confession, when the police completes the investigation 
the prosecutor will decide about the indictment (CPA § 249). If the prosecutor authority decides 
to raise charges, he will send the details and evidence to the District Court (CPA § 262), which 
has to set a date for the main hearing no later than two weeks (CPA § 275). The prosecution 
also needs to send a copy of the indictment and the case documents to the defendant (CPA § 
264). 

The usual procedure of the main hearing – that is mainly oral (CPA § 278) – consists of 
the convening of the court, followed by the prosecutor’s opening statement and the preliminary 
remarks of the defense counsel (CPA § 289). In sequence, the accused gives his testimony, and 
then the injured party and the witnesses give their testimonies. Subsequently, there is a review 
of exhibits, like photographs, documents and objects, and the expert gives his testimony. Even-
tually, the prosecutor, the defense counsel and the counsel for the injured party give their final 
remarks, and the accused can also present his closing remarks, if any. Then, the judges will 
convene to decide the verdict.  

One big difference from the Brazilian criminal procedure is that Norway has lay judges 
together with the professional judges composing a mixed court in the first and second instance. 
The lay judges have exactly the same powers as the professional judges.113 The court sits with 
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one professional judge and two lay judges in criminal cases, but if the case is extensive or there 
is other special reason, the administrator of the court can decide that the court will be composed 
by two professional judges and three lay judges (CPA § 276, para. 2). For a guilty verdict, a 
simple majority is sufficient (CPA § 35). 

Both parties can appeal (and the prosecution is also allowed to appeal in benefit of the 
defendant), but as Strandbakken teaches, “the right to appeal to the Court of Appeal is not un-
limited.”114 For example, the appeal can be denied when the court finds that it clearly will not 
proceed (para. 2 of § 321). Also, an appeal may not be pursued without the consent of the Court 
if the judgment did not impose any sanction other than a fine, confiscation or loss of the drive 
a motor vehicle (§ 321)115.  

Moreover, the appeals to the Supreme Court cannot be grounded on errors in the assess-
ment of evidence in relation to the issue of guilt (§ 306, para. 2). It is important to note that the 
victim/injured party and the next of kin are not allowed to appeal if they are unsatisfied with 
the judgment. 
 
 
4.2 Story of the “Children’s House” 
 

Myklebust says that Norway has developed models focusing on children's needs since 
1913, when the Norwegian Women’s Council submitted a motion to the Norwegian parliament 
on the subject, which led to an amendment in the legislation that came into force in 1926.116 
The referred author adds that “this made Norway the first country in Europe to statutorily out-
line how investigative interviews in child sexual abuse cases should be conducted.”117 

The “Children’s House” (Barnahus in Norwegian) was first created in Iceland, in 1998. 
The idea started to be developed from the first study on the prevalence of child sexual abuse in 
the country, that was made after the Stockholm World Congress in 1996, and the starting point 
was the commitment of the country to article 3.1 of the UN Convention on the Rights of the 
Child.118 

In Norway, the idea of installing a “Children’s House” was first introduced by the Non-
Governmental Organization Save the Children, in 2004.119 In 2006, the Norwegian Parliament 
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instructed an inter-ministerial working group to submit a report about the subject, which re-
sulted in the inclusion of the establishment of “Children’s Houses” in the country as the first 
measure of the “Action Plan against Domestic Violence 2008-2011”. The Action Plan stated 
that “the purpose of children’s houses is to provide a better service for child victims of abuse 
by combining services such as medical examination, judicial examination and treatment”.120 

In November 2007, the first “Children’s House” was officially inaugurated in Bergen, 
and in the following two years, six “Children’s Houses” opened in different regions of Nor-
way.121 Today, there are eleven “Children’s Houses”122 in the country, and their work is based 
on six core activities: judicial interviews, medical examinations, treatment/follow-up/preven-
tion, advice/guidance, professional development and information/education.123  

At the beginning of the establishment of the “Children’s House” in Norway, it was not 
mandatory to do the investigative interviews of the children there, but the majority of police 
districts decided to do it there.124 After the amendment of the Criminal Procedure Act in 2015, 
it is mandatory to do the facilitated interviews at the “Children’s House”, unless it is demon-
strated that is in the best interest of the child to conduct the act in another place (§ 239f).  

In the last annual report found of the “Children’s House” located in Tromsø, it is stated 
that from 2009 to 2016, 2.471 children were interrogated there.125 For its part, the 2019 Norwe-
gian Police Annual Report states that 4,551 facilitated interviews and 341 supplementary inter-
rogations were carried out in that year.126 
 
4.3 How the children are interviewed today 
 

Myklebust127 teaches that there are two internationally known legal models for collecting 
children’s testimonies: the “adversarial system”, also called “examination-in-chief”, and the 
“Nordic model”, that is the one adopted in Norway. 
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The § 239 of the Criminal Procedure Act (CPA) dictates how the child victim of sexual 
abuse must be inquired. This provision was amended in 2015 and contains the regulations for 
the facilitated interviews. 

The referred article states that the facilitated interviews must be done to inquire witnesses 
under the age of 16 in cases involving certain crimes, including sexual assault (§ 299 of the 
Criminal Code Act). 

The § 239a of the CPA dictates that the investigative interviews of people under 16 years 
old are only done by police officers that are specially trained for it – at the Norwegian Police 
University College, the course “Tilrettelagte avhør av barn” is only for those who already 
passed the bachelor’s degree in police education, completed the course in interrogation tech-
nique and have completed at least 10 interrogations with sound and picture of older victims, in 
addition to other requirements.128 The course is divided into self-study at the police district 
where the student is employed and face-to-face training at the Norwegian Police University 
College.129 

The facilitated interview should be recorded on video, and if it not possible to do it, an 
audio recording shall be made (§ 239a CPA). The § 239b of the CPA states that the general rule 
is that the first facilitated interview of the child should be taken without notifying the suspect 
and his defense lawyer. In this case, the prosecution authority must decide as soon as possible 
if there are grounds for making a charge. 

If the prosecutor decides to make a charge, the defendant (and his lawyer) has the right to 
immediately access the documents of the case, including the recording of the facilitated inter-
view. He has the right to request supplemental interrogation, but he is informed that the record-
ing may replace the inquiry in the main hearing at the court (§ 239b CPA).  

The hearing officer is the one in charge of deciding whether it is appropriate do have an 
additional hearing, considering the importance of the supplementary information – in accord-
ance with the defendant’s right to a defense – and the burden on the victim by being heard once 
more (§ 239c). This decision can be reviewed by the court. 

The facilitated interview should be followed by the assistance attorney of the witness and 
the attorney of the accused, in case he is notified of the hearing and if his presence does not 
bring any harm or danger to the witness or to the investigation (§ 239d). They and the prosecutor 
can, before or during the hearing, propose questions to the witness, and the interrogator will 
decide whether to ask them. 

The § 239e sets deadlines of one, two and three weeks from the time of the notification 
of the crime to the facilitated interview be done, according to the hypothesis mentioned in the 
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first and second paragraphs. It also states the cases where the deadline can be postponed, as 
well as the due dates for the additional hearing. 

Finally, the § 239f provides, as already explained, that the facilitated interview must be 
done in one of the “Children’s Houses” when the witness is under 16 years old. As the judge 
Indreberg stated in case no. 2016/1269, in the facilitated interview “efforts are made to create 
a safe atmosphere in an environment that is neither reminiscent of a courtroom nor a regular 
interrogation room.”130 
 

5 Remarks 
 
As explained in previous chapters, the Brazilian and Norwegian ways of listening to chil-

dren and adolescents who are victims or witnesses of sexual abuse are different from the general 
way, which is applied to adults. This part of the work intends, then, to analyze if these forms 
observe the human right of a fair trial for the accused, which is present in several international 
treaties to which these countries are signatories, as well as to verify if such points, if any, have 
already been appreciated by the Superior Courts of the referred countries, as well as by the 
European Court of Human Rights (in the case of Norway). 

About this point, it should be borne in mind that the law that changed the procedure in the 
Norwegian CPA is from 2015 and the law that instituted the obligation of the “Special Testi-
mony” in Brazil is from 2017. Thus, the Superior Courts of both countries, as well as the ECtHR 
have not yet dealt with in-depth issues specifically about these laws and the right to a fair trial. 
 
5.1 Are the Brazilian and Norwegian ways in accordance with the right of a 

fair trial? 
 

First, it is worth mentioning that although the counter arguments to the “Special Testi-
mony” itself in Brazil are not unknown, for the most diverse reasons, the scope of the present 
work is solely to assess whether this witness inquiry technique is in accordance with the right 
to a fair trial. For this reason, proposals (including that the child is not heard) and criticisms that 
have no connection with the right to a fair trial will not be analyzed here. 

As explained in chapter 2, the right to a fair trial includes multiple safeguards, and several 
authors have already advocated what they believe that the referred right encompasses. When 
international treaties are analyzed, the ICCPR is the document that most explicitly explains the 
minimum guarantees that must be observed in order to have a fair trial. 
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The article 14(3)(e) of ICCPR states that everyone is entitled to “examine, or have exam-
ined, the witnesses against him.”131 Similar provision can be found in art. 6 §3 (d) of ECHR132 
(although this one is only binding for Norway). In Brazil, even when the child's hearing by the 
“Special Testimony” method is carried out before the process (as anticipated production of ev-
idence), the suspect is notified to attend the act with his defender. It is possible to conclude, 
then, that this requisite is attended by the Brazilian law. However, the same is not done in Nor-
way. 

The change in the CPA that occurred in 2015 provides as a general rule that the suspect 
may not be notified of the first facilitated interview. Before the change of the law in 2015, child 
victims interviews in Norway were also monitored via video broadcast in another room where 
the judge, defense, assistance lawyer and other actors were present, and the suspect had to be 
notified of the hearing.133 In the discussion about the change of the law, the Working Group 
(“Abeidsgruppen”) argued that placing the suspect's notification as an unconditional require-
ment is problematic in many cases, as it would be easy to lose evidence, for example in situa-
tions where the violence is within the family, or where the suspect has pornographic material 
stored (and could be destroyed).134  

This position, however, must be analyzed with reservations, because the vast majority of 
cases of sexual violence against children (within the family or not) involve threats for the victim 
to keep secret. Therefore, the suspect's notification will not necessarily be a decisive factor for 
the victim to change his speech. 

The possibility of being appointed a defender for the facilitated interview, without, how-
ever, notifying the suspect would not be sufficient. Even if one could say that their rights would 
be safeguarded, the fact is that there are details of the case that only the suspect knows and can 
explain to his lawyer, as well as suggesting clarifications that must be made by the witness. 
Furthermore, the Norwegian Supreme Court has already ruled that in Norwegian law there is 
no identification between the accused and his defender.135 

Although the ECtHR has not yet decided cases involving Norway and the CPA § 239, the 
Court has already analyzed cases from other countries that adopt a similar method of interview-
ing children witnesses. In Schatschaschwili v. Germany, the Court stated that Article 6 of 
ECHR has application to pre-trial proceedings.136  
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In A.S. v Finland, the Court found that in the balance between the rights of the defendant 
and the alleged child victim, “minimum guarantees must be in place: the suspected person shall 
be informed of the hearing of the child, he or she shall be given an opportunity to observe that 
hearing, either as it is being conducted or later from an audiovisual recording, and to have 
questions put to the child, either directly or indirectly, in the course of the first hearing or on a 
later occasion.”137 In this case, the Court found that it was a violation of Article 6 §1 taken 
together with Article 6 §3 (d), since the recorded interview of the child victim was the “only 
direct evidence” that led to the conviction of the applicant, and the applicant did not have the 
opportunity to make questions to the victim and he did not waive his right to do it.138  

Later, in Al-Khawaja and Tahery v. the United Kingdom, the Court examined three issues 
to conclude whether the proceedings of the cases were in compatibility with Article 6 of the 
ECHR: a) whether it was necessary to admit the victim pre-trial statement; b) whether this 
statement was the sole or decisive basis for the conviction; and c) whether “there were sufficient 
counterbalancing factors including strong procedural safeguards to ensure that each trial, judged 
as a whole, was fair within the meaning of Article 6 §§ 1 and 3 (d).”139 

These cases are not the only ones in the Court's jurisprudence, that has already judged 
similar cases involving Germany140, Estonia,141 Netherlands142 and the former Yugoslav Re-
public of Macedonia,143 and in these cases repeated the analysis of the three issues to verify 
compliance with Article 6 of the Convention. Furthermore, it is possible to assume that the fact 
that the suspect did not participate in the inquiry of the child victim is not considered as a 
determinant to verify whether there was compliance with Article 6 of the ECHR. Three factors 
were adopted as steps to be analyzed on a case-by-case basis, and although the pre-trial inter-
view is used in the trial (first step), and has been decisive for the accused’s conviction (second 
step), it is necessary to verify the proceedings as a whole, to analyze counterbalance factors and 
then decide if the trial was fair (third step). 
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Confronting the steps, in general terms, with the Norwegian law in a child sexual abuse 
case, we have that the children are not heard during the trial, only the recording of the facilitated 
interview is shown. However, after notification of the accused, he is given the chance to request 
a supplementary interview, to complement points not covered in the first interview (the supple-
mentary interview should not be used for the child to repeat what he already said, but to clarify 
facts not covered in the first interview), but this request will be analyzed by a police officer or 
the court, which will consider the importance of additional questions and the consequence that 
an additional hearing will have on the child. 

Moreover, although no questions are asked about what the child has already said, there is 
a chance that the report as a whole is repeated, as it is the sexual abuse that is being investigated. 
Nevertheless, there is a chance for the victim to make small contradictions (of time and place, 
for example), typical of a child who does not have his full development yet - which can, conse-
quently, weaken the evidence. 

As for the second step, the child's testimony is often the only direct evidence of the case, 
as the sexual abuses (as already mentioned) are mostly practiced in a hidden way. If there is a 
testimony from the mother of the child or someone else, it will rarely be because the person 
witnessed the abuse, but because the child reported what happened, or because the person no-
ticed a change in the victim's behavior (studies claim that children who are victims of sexual 
abuse may experience changes in eating behavior, social isolation, disturbed sleep and fear of 
closed spaces).144 The third step analyzes the procedure as a whole and, therefore, it is difficult 
to frame without a specific case. 

Anyway, it is valid to conclude that the presence of the suspect from the first facilitated 
interview would bring more security to the right to a fair trial. 

Similar conclusion can be seen in the project of the new Norwegian Criminal Procedure 
Code. The text states that "the current scheme severely restricts the suspect's rights",145 since 
the general rule provides that he is not notified of the first interrogation, and at the same time 
assumes that the same interrogation will be used during the trial. The text therefore suggests 
that the suspect is notified of the first interview and may have real access to the defense through 
his lawyer.146 

Another point that should be noted is the deadline to request a supplementary facilitated 
interview and the right to have adequate time for the preparation of the defense. Article 14 (3) 
(b) of the ICCPR predicts that one of the minimum guarantees is to “have adequate time and 

 
144 Anna F. Werneck, Itamar B. Gonçalves and Maria Gorete O. M. Vasconcelos, "O essencial é invisível aos 

olhos: impactos da violência sexual na subjetividade de crianças e adolescentes”, in Escuta de Crianças e 
Adolescentes em situação de violência sexual: Aspectos Teóricos e Metodológicos, ed. Benedito R. dos Santos, 
Itamar B. Gonçalves, Maria Gorete O. M. Vasconcelos, Paola B. Barbieri and Vanessa N. Viana (Brasilia: 
EdUCB, 2014), 80. 

145 NOU 2016:24: Ny straffeprosesslov. November 3rd, 2016: 289, available at https://www.regjer-
ingen.no/no/dokumenter/nou-2016-24/id2517932/?ch=1 

146 NOU 2016:24: Ny straffeprosesslov, 289. 
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facilities for the preparation of his defense and to communicate with counsel of his own choos-
ing”. Similar provision can be found in Article 6 §3 (b) of the ECHR.147  

The CPA § 239e, 6th paragraph sets out the deadline of one week for the supplementary 
interrogation to be done. This means that if the suspect was not notified of the first facilitated 
interview, he has one week to watch the video recording of it, prepare the questions with the 
defense and ask for the supplementary hearing. This short time to choose a defense lawyer of 
confidence and prepare the questions seems to not be in accordance with the right to a fair trial, 
as exposed in the articles mentioned above. 

About the subject, the Attorney General (“Riksadvokaten”) stated in 2018 that the number 
of supplementary interviews were low, and they feared that was partly a consequence of the 
short normal time to ask for supplementary questions.148 The document also suggested a differ-
entiation of term (weekly term maintained for younger children, and longer term for older chil-
dren). 

Therefore, it can be asked whether the terms prescribed by the § 239e currently guarantee, 
in fact, a fair trial to the suspect. 

Turning studies to Brazil, since the children are interviewed by a facilitator, that is com-
monly a person who did not graduate in law-related courses (commonly social worker or psy-
chologist), it can be questioned if this person has sufficient knowledge to “extract facts relevant 
to the outcome of the process”.149 

Bearing in mind that the facilitator is the only person in contact with the child, and that 
often depending on the way in which he asks the questions, he/she may fail to capture important 
details (for a conviction or an acquittal), it should be questioned whether the right to a fair trial, 
in the broad sense of being judged by a competent court, is observed. 

About this point, the federal class councils of psychology and of social assistance issued 
resolutions stating that it was forbidden for psychologists and social workers to assume the role 
of investigator in the care of children victims of violence.150 However, these resolutions were 
revoked by judicial decision,151 so that these professionals are not prohibited by their respective 
councils from acting in the “Special Testimony”, if they so want. 

 
147 Article 6 §3 (b): “to have adequate time and facilities for the preparation of his defense”. 
148 Riksadvokaten. Tilrettelagte avhør – status og behov for regelendringer. March 3rd, 2018: 3. 
149 Nucci, Guilherme de Souza. A escuta, o depoimento especial e o novo crime de violação de sigilo processual. 

(2017), https://www.guilhermenucci.com.br/artigo/escuta-e-o-depoimento-especial-e-o-novo-crime-de-vio-
lacao-de-sigilo-processual 

150 Federal Council of Psychology, Resolution no. 10/2010, and Federal Council of Social Assistance, Resolution 
no. 554/2009. 

151 Case AResp 1.438.054/CE, Feb 19, 2019. Available at https://ww2.stj.jus.br/processo/revista/documento/me-
diado/?componente=MON&sequencial=92303211&tipo_documento=documento&num_regis-
tro=201900209129&data=20190220&formato=PDF   
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Although they are not prohibited from doing the "Special Testimony", it is important that 
psychologists and social workers who want to participate in the "Special Testimony" as facili-
tators take preparatory courses first, so that they become familiar with legal terms and concepts 
of crimes, thus ensuring the suspect's right to a fair trial. 
 
 
5.2 What could one system learn from the other? 
 

As studied in chapters 3 and 4, the ways of listening to child victims of sexual abuse in 
Brazil and Norway are somewhat similar: both countries conduct inquiries in an environment 
outside the courtroom, without the presence of procedural actors (judge, prosecutor, accused, 
defense – although in Norway the support lawyer for the child is present). In both countries, the 
interviews are recorded. However, there are also many differences between the two forms, and 
here we intend to analyze what one could benefit from copying the other, not only to guarantee 
the right to a fair trial for the accused, but also for the child victim and for a better justice system 
in general. 

It is possible to say that the main difference about the hearings themselves is that in the 
Brazilian way the child is heard by a facilitator (social worker or psychologist), who has an 
audio device to hear the questions that the prosecutor and the defense ask to the judge, who then 
speaks to the facilitator. Therefore, these agents have the power to "interfere" in the inquiry in 
real time, because if the judge determines that the question has to be asked, the facilitator will 
have to do it, even if adapting to the child's language. The inquiry is made during the process, 
after the indictment, or in a procedure called "anticipated production of evidence" (before the 
indictment), but it is always chaired by the judge, with the presence of the prosecutor and a 
defense attorney, and the suspect is notified to attend. Nowadays, in the Norwegian method, 
the police officer who listens to the child is the main agent. He was trained to conduct and ask 
questions from start to finish, without interference. Even if a supplementary interrogation is 
carried out to ask the defense questions, they are evaluated by the police officer beforehand, 
and then asked to the child - there is no possibility of sending questions in “real time”. The 
policeman is the main responsible for the hearing, and the judge, in this case, will only watch 
the recording of the interview during the trial. The hearing (and the supplementary interview, 
if necessary and approved by the police or by the Court) is done before the process, and the 
record will be shown during the main trial. 

As debated before, the social worker or psychologist who acts as a facilitator in Brazil 
generally does not have legal knowledge to understand the questions that should be asked or to 
understand the importance of details in the victim's speech that may or may not characterize 
sexual abuse. In Norway, the police officer who conducts the “facilitated interview” is special-
ized in the subject, because he made specific courses in the Norwegian Police University Col-
lege to be able to do it.  
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In Brazil, the Resolution 299/2019 of the National Council of Justice states that the re-
sponsible for carrying out the “Special Testimony” should preferably be people who already 
work at court and are part of interprofessional technical teams (psychologists and social work-
ers)152. The referred Resolution dictates also that the Courts shall promote the capacitation and 
training of these professionals together with the judges,153 but there is no provision for what 
this training should consist of or its minimum workload. 

In this way, even considering the continental size of Brazil and the difficulty of standard-
izing the training for the professionals who carry out the “Special Testimony”, the regulation 
of at least the minimum requirements for the referred training would be a great contribution, 
then one would be sure that the facilitators are trained. Still, it would be a great contribution 
that the trainings had explicitly, for the facilitators, studies on legal concepts. 

Also, Norway has a separate place to conduct the “facilitated interview”, outside the court, 
where other assistance to victims is also carried out, such as medical examinations, psycholog-
ical treatment (if necessary), among others.154 Although difficult (or impossible) to implement 
in Brazil, having a specific place for the reception and care of children and adolescents who are 
victims of sexual abuse, in which they would receive all the necessary care (psychological help, 
legal medical examinations) in addition to Special Testimony itself would be of great value. 
Just the fact that the victim does not need to appear in several places (such as a hospital to do 
the offense body examination), and especially in court - that despite having a special room for 
the child's testimony, it is still a formal place, and has the chance to meet the accused on arrival 
or departure - could ease the burden of events for the child. 

As seen earlier, the most “delicate” point of the Norwegian form is that the suspect and 
the defense, as a general rule, were not present during the first inquiry. It is suggested, then, 
that he is notified before the first facilitated interview. It is important to note that it is not sug-
gested that the judge lead the hearing again, since this was one of the reasons that it was not 
possible to meet the deadlines provided by law.155 Police professionals are highly trained and 
qualified in Norway, and there is no doubt that they can be the leader of the facilitated interview. 
What is suggested here is that the suspect is notified of the facilitated interview (when it is 
known who he is), so that he can follow up on the evidence that has been produced since the 
beginning - thereby reducing the number supplementary interrogations, and further safeguard-
ing the right to a fair trial. 
 
 

 
152 National Council of Justice, Provides for the system for guaranteeing the rights of children and adolescents 

who are victims or witnesses of violence, as dealt with by Law No. 13,431, of April 4, 2017, Resolution no. 
299/2019, article 10. 

153 National Council of Justice, Resolution no. 299/2019, article 14. 
154 https://www.statensbarnehus.no/barnehus/statens-barnehus-oslo/information-in-english/ 
155 Prop. 112 L, 45. 
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6 Conclusion 
 

The hearing of children in cases of sexual abuse is a delicate issue and is studied in a 
multidisciplinary manner by the areas of law, psychology, among others. 

Several countries have special rules for the hearing of these child victims, which differ 
from a common hearing in that they give more attention to the child's best interest, as provided 
for in the Convention on the Rights of the Child. 

Nowadays, there is no perfect method to hear these children and, perhaps, it never will 
be, considering that in this special type of case, the two interests in question involve important 
rights that are foreseen not only in national law, but in several international treaties: the right to 
a fair trial and the child's best interest. 

The countries analyzed here, Brazil and Norway, have methods that, each in their own 
way, protect the rights of children, although perhaps they do not fully safeguard the right to a 
fair trial for the accused as provided for in the international human rights treaties that they are 
party to.  

Observing and respecting the differences in the legal systems (and, specifically, in the 
criminal legal system) of each country, changes were suggested to improve the two methods. 
For Brazil, it is understood that the possibility of uniform and special training for agents (social 
workers and psychologists) who act as facilitators in the “Special Testimony” should be con-
sidered. On the other hand, for Norway, it is suggested that the suspect be notified from the first 
facilitated interrogation, thus reducing the need for a further interrogation. Specifically, at the 
point of supplementary interrogations, it is also suggested to adopt slightly longer deadlines for 
them to be required, in order to allow for a more in-depth study of the case by the suspect and 
the defense. 

The two methods are not definitive and are constantly being improved: in Norway, there 
is a discussion of the proposal for a new code of criminal procedure, which may lead to changes 
in the current form of facilitated interrogation, while in Brazil working groups between different 
public agencies study and issue joint resolutions to standardize and improve the “Special Tes-
timony” across the country.  

It is important to emphasize how much the two countries are concerned about an issue so 
delicate and important as the resolution of cases of child sexual abuse. The two methods of 
hearing (and their constant evolution) demonstrate how both countries strive to find a way to 
safeguard the best interests of the child, while respecting the right to a fair trial for the accused. 
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