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1 Introduction 
 
Insurgents courts have to date been perceived as something of a curiosity of the law. On the one 
hand, they are usually prohibited under municipal law. It is difficult to imagine (let alone iden-
tify) States that allow non-state armed groups (NSAG) to operate a court and forcefully enact 
its “verdicts”. Any such action tends to be criminally liable under domestic legislation. On the 
other hand, courts convened by a NSAG party to a non-international armed conflict (NIAC) are 
not necessarily prohibited by international humanitarian law (IHL). Such courts may serve hu-
manitarian imperatives, including helping NSAGs ensure respect for IHL and comply with ob-
ligations under international human rights law (IHRL) appended to the group’s status as a party 
to a NIAC. Insurgent courts are thus situated in a legal grey area. The conduct of trials under 
the auspices of NSAGs raises a number of legal, ethical and political issues, and may under 
certain conditions have legal consequences for individuals on both sides of the bench.  
 
Throughout a number of conflicts, a wide variety of irregular tribunals have been convened by 
non-state armed groups. From the Islamic State’s (IS)1 “mock trials” and the Taliban provincial 
Sharia courts, to the unusually developed insurgent legal regimes of Fuerzas Armadas Revolu-
cionarias de Colombia (FARC) in Colombia, Liberation Tigers of Tamil Eelam (LTTE) in Sri 
Lanka, and Farabundo Martí National Liberation Front (FMLN) in El Salvador. Currently, the 
Rojava courts of the Syrian Kurds claim to have already tried and sentenced 7,000 IS suspects, 
with 6,000 more awaiting trial.2 In April 2020, an insurgent court in Sana’a, Yemen, under the 
control of Houthi insurgents made the headlines when they sentenced four journalists to death 
on conviction of espionage.3 As will be evident, insurgent courts are not only a theoretical issue, 
but a very real challenge to sovereign statehood with practical implications for many States.  
 
1.1 Statement of the problem 
 
The focus of this thesis is on the legal status of insurgent courts in NIAC under the material 
rules of IHL. To clarify their legal status, the point of departure is standards under international 
law for the protection of individuals. As the analysis will show, insurgent courts do not neces-
sarily constitute a violation of IHL. This thesis explores the nature and extent of the legal con-
sequences that the decisions of insurgent courts give rise to, as well as legal issues raised by 
trial proceedings in themselves. This includes the consequences they may have for (i) judges 
and court officials in an insurgent court, (ii) persons that have been prosecuted or punished by 
an insurgent court, and (iii) insurgent leaders. In light of the rise of NIACs compared to inter-
national armed conflicts (IACs)4, and the fact that many NSAGs facilitate prosecution through 

 
1 The term “IS” refers to the group also known as Daesh, ISIS or ISIL (from ماشلاو قارعلا يف ةیمالسإلا ةلودلا ). 
2 J. Arraf, "‘Revenge Is for the Weak’: Kurdish Courts in Northeastern Syria Take on ISIS Cases," NPR 29 May 

2019. 
3 Associated Press in Sana’a, "Four Journalists in Yemen Sentenced to Death for Spying," The Guardian 11 

April 2020. 
4 H. Strand et al., "Trends in Armed Conflict, 1946-2018," in Conflict Trends (Oslo: PRIO, 2018). 
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their court systems, it is timely to examine the legality of insurgent courts, the judicial guaran-
tees they must afford, and the specific implications such courts might have. 
 
1.2 Method and sources 
 
1.2.1 Doctrinal restatement as method of legal research 
 
The thesis is the outcome of doctrinal research. It subscribes to the archetype of “doctrinal 
restatement” proposed by Martha Minow.5 Legal doctrinal research is a two-part process con-
sisting of firstly locating the “law” or doctrine and secondly analysing the texts.6 Doctrinal 
research draws on the legal system – which in the case of insurgent courts is IHL – “as the main 
supplier of concepts, categories and criteria”.7 Legal positivism forms the basis for doctrinal 
research, in the sense that the analysis draws on written material that is construed as positive 
statements of the law.8 Doctrinal research calls for “rigorous analysis and creative synthesis, 
the making of connections between seemingly disparate doctrinal strands, and the challenge of 
extracting general principles from an inchoate mass of primary materials”.9  
 
1.2.2 Sources  
 
The identification of primary documents is essential to establish the parameters of the law.10 
The “screening criteria” for primary materials are rule bound and intricate, and the traditional 
starting point for sources in international law is Article 38 of the Statute of the International 
Court of Justice (ICJ).11 Most rules derive from agreements between States, which in turn im-
pose obligations on States Parties to the agreements, and, in NIACs, also on non-state actors.12 

 
5 M. Minow, "Archetypal Legal Scholarship: A Field Guide," Journal of Legal Education 63 (2013): 65. 
6 T. Hutchinson and N. Duncan, "Defining and Describing What We Do: Doctrinal Legal Research," Deakin 

Law Review 17, no. 1 (2012): 110. 
7 P. C. Westerman, "Open or Autonomous: The Debate on Legal Methodology as a Reflection of the Debate on 

Law," in Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline?, ed. M. van 
Hoecke (Hart Publishing, 2011), 94. 

8 From a positivist perspective, international law emanates from the collective will of States. On its face, positivism 
is amoral, apolitical and atheoretical. Positivism is a description of “law as it is” (lex lata) as opposed to “law 
as it should be” (lex ferenda) that holds that the law is a social and empirical fact dissociated from morality. 
Many treaties include the language of morality, such as “the principles of humanity” and “the dictates of the 
public conscience”, see i.e. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 
to the Protection of Victims of Non-International Armed Conflicts (Protocol II) (Adopted 8 June 1977, Entered 
into Force 7 December 1978) 1125 UNTS 609 (AP II), preamble. To the extent that the semantics of morality 
are incorporated into legal texts, positivism posits that their meaning in a legal context may be separate from 
their moral context, and that a legal interpretation cannot rely solely on moral arguments or constraints, see J. 
Raz, The Authority of Law. Essays on Law and Morality (Clarendon Press, 1979), 37-38. 

9 Hutchinson and Duncan, "Doctrinal Legal Research," 105, citing the Council of Australian Law Deans (CALD) 
Statement on the Nature of Research (May and October 2005). 

10 T. Hutchinson, Researching and Writing in Law, 3 ed. (Reuters Thomson, 2010), 37. 
11 The sources include primarily (a) international conventions; (b) customary international law; (c) general prin-

ciples of law “as recognized by civilized nations”, and secondarily (d) case law and theory, cf. Statute of the 
International Court of Justice (ICJ Statute), art. 38. It is considered an authoritative list of the sources of in-
ternational law, see R. Y. Jennings and W. A, eds., Oppenheim’s International Law, 9 ed., vol. 1 (Oxford 
University Press, 2008), 24. 

12 See i.e. D. Fleck, ed. The Handbook of International Humanitarian Law, 3 ed. (Oxford University Press, 
2013), section 1201, para. 5. 
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The most important rules applicable to insurgent courts are found in the Geneva Conventions 
(henceforth GCs)13 and AP II, whose core obligations are recognized as reflecting, and corre-
sponding to, rules of customary international law.14 Statutes of international courts indicate 
under which conditions individuals may be criminally liable for abuse and human rights con-
ventions inform on the judicial guarantees to be offered by insurgent courts.15 Jus cogens and 
the associated phenomenon non-derogable rules (or rights), which are peremptory norms of 
international law, are important insofar as they impose obligations on insurgent actors. 
 
Treaty analysis forms an important part of this thesis. As a general rule, treaties are interpreted 
in good faith and “in accordance with the ordinary meaning to be given to the terms of the treaty 
in their context and in the light of its object and purpose”, and consistent with the approach in 
the Vienna Convention on the Law of Treaties (VCLT).16 The VCLT provisions on supplemen-
tary means of interpretation is particularly important for insurgent courts. As will become evi-
dent, insurgent courts are not addressed directly in the GCs or AP II, and this may lead to 
interpretations that are paradoxical or misleading. In such cases, recourse may be had to pre-
paratory works (travaux préparatoires) as supplementary means of interpretation.17 In the con-
text of multilateral negotiations, however, preparatory works do not necessarily reflect the com-
mon intent of the drafters and must thus be used with caution. In determining the legal frame-
work applicable to insurgent courts, general principles of law are the most important sources in 
addition to treaties and custom.18 General principles of law include legal fundamentals such as 
double jeopardy (non bis in idem) and the legality principle (nulla poena sine lege).19 The “prin-
ciple of humanity” is also relevant for insurgent courts, as a fundamental principle in IHL that 
guides legal interpretation in cases not covered by the law in favour of preventing harm.20  

 
13 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 

Field (Adopted 12 August 1949, Entered into Force 21 October 1950) 75 UNTS 31 (GC I); Geneva 
Convention for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea (Adopted 12 August 1949, Entered into Force 21 October 1950) 75 UNTS 85 (GC II); 
Geneva Convention Relative to the Treatment of Prisoners of War (Adopted 12 August 1949, Entered into 
Force 21 October 1950) 75 UNTS 135 (GC III); Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War (Adopted 12 August 1949, Entered into Force 21 October 1950) 75 UNTS 287 (GC 
IV). 

14 See i.e. the way in which the GCs and AP II are used in J.-M. Henckaerts and L. Doswald-Beck, Customary 
International Humanitarian Law, Vol. 1 (Cambridge University Press, 2005). 

15 See i.e. Rome Statute of the International Criminal Court (ICC) (Adopted 17 July 1998, Entered into Force 1 
July 2002) 2187 UNTS 3 (Rome Statute), art. 8(2)(c)(iv); Statute of the International Criminal Tribunal for 
the Former Yugoslavia (Adopted 25 May 1993 by Security Council Resolution 827 (1993), as Amended 7 
July 2009 by Security Council Resolution 1877 (2009)) (ICTY Statute), arts. 2(f) and 3; Statute of the 
International Tribunal for Rwanda (as Established Pursuant to Security Council Resolution 955 (1994) of 8 
November 1994 and Latest Amended by Security Council Resolution 1717 (2006) of 13 October 2006) 
(ICTR Statute), art. 4(g). The ways in which human rights conventions inform on the obligations of NSAGs 
under IHL is an important focus on this thesis and is covered, inter alia, in section 2.4 and 4.1. 

16 Vienna Convention on the Law of Treaties (Signed 23 May 1969, Entered into Force 27 January 1980) 1155 
UNTS 331 (VCLT), art. 31(1). 

17 Ibid., art. 32. 
18 ICJ Statute, art. 38(1)(a)-(c). 
19 H. Duffy, The ‘War on Terror’ and the Framework of International Law (Cambridge University Press, 2015), 

section 1.2.1.3.1. 
20 AP II, preamble; C. Hellestveit, "The Geneva Conventions and the Dichotomy between International and Non-

International Armed Conflict: Curse or Blessing for the ‘Principle of Humanity’?," in Searching for a 
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Article 38 of the ICJ Statute refers to judicial decisions and teachings and doctrine as supple-
mentary sources.21 Judicial decisions may arguably inform on how IHL applicable to NIACs 
has developed through interpretation, clarification and application.22 However, it is very un-
likely that a national court would accept a sentence handed down by an insurgent court. As of 
writing, the 2017 Sakhanh case in Sweden appears to be the only example of a court considering 
the legality of a particular insurgent trial.23 At the international level, one of the reasons why 
judicial decisions are less relevant than the primary sources is the absence of a special court for 
IHL.24 Judicial decisions and the reasoning behind them are thus not among the most important 
sources in this thesis. Needless to say, rebel practice is rarely taken into consideration by legal 
scholars, as “its legal significance is unclear”.25 Insurgent courts do not create custom, as this 
is the prerogative of States.26 Although the approaches of insurgents to the law provide im-
portant context, decisions of insurgent courts have not been relied on as a legal source.  
 
Together with judicial decisions, the teachings of jurists is recognized as a subsidiary means for 
determining what the law is.27 The teachings of jurists do not create law, but may “ease or 
impede the passage of new doctrine into legal rules”.28 Needless to say, their publications are 
not binding and have not been relied on as definitive statements of doctrine. This includes the 
ICRC study on customary IHL29, which covers a number of rules that supposedly has the char-
acter of customary IHL but whose conclusions must inevitably be given less weight than trea-
ties, doctrine or jurisprudence from international courts when in conflict. However, the clarifi-
cation of the status of insurgent courts have been made infinitively more possible through con-
sulting the state-of-the-art of legal research on the topic. This includes a number of articles 
published around 2010, which explored the hitherto unexplored issue of insurgent courts.30 
 

 
‘Principle of Humanity’ in International Humanitarian Law, ed. K. Mujezinović Larsen, C. Guldahl Cooper, 
and G. Nystuen (Cambridge University Press, 2012). 

21 ICJ Statute, art. 38(1)(d). 
22 Duffy, War on Terror, section 1.2.1.3.2. 
23 Stockholm District Court, Prosecutor v. Omar Haisam Sakhanh, B 3787-16, Judgment of 16 February 2017; 

Svea Appeal Court, Prosecutor v. Omar Sakhanh Haisam Sakhanh, B 2259-17, Judgment of 31 May 2017; 
Supreme Court of Sweden, Prosecutor v. Omar Sakhanh Haisam Sakhanh, B 3157-17, Decision of 20 July 
2017. Sakhanh is covered in sub-section 4.4.1 of this thesis. For an in-depth review of the case, see M. 
Klamberg, "The Legality of Rebel Courts During Non-International Armed Conflicts," Journal of 
International Criminal Justice 16, no. 2 (2018). 

24 The ICC may determine the criteria for international crimes in the Rome Statute, but does not have the man-
date or competence to interpret the underlying normative foundation of IHL, see G. Nystuen and C. 
Hellestveit, Krigens folkerett - Norge og vår tids kriger (Universitetsforlaget, 2020), 44-45. 

25 Henckaerts and Doswald-Beck, Customary IHL, xxxvi. 
26 J.-M. Henckaerts, "Binding Armed Opposition Groups through Humanitarian Treaty Law and Customary 

Law", Proceedings of the Bruges Colloquium, Relevance of International Humanitarian Law to Non-State 
Actors, 25-26 October 2002, Vol. 27, Collegium No. 123 (Spring 2003), 128 

27 ICJ Statute, art. 38(1)(d). 
28 V. Lowe, "The Iraq Crisis: What Now?," International and Comparative Law Quarterly 52 (2003): 860. 
29 Henckaerts and Doswald-Beck, Customary IHL. 
30 See i.e. J. Somer, "Jungle Justice: Passing Sentence on the Equality of Belligerents in Non-International 

Armed Conflict," International Review of the Red Cross 89, no. 867 (2007); S. Sivakumaran, "Courts of 
Armed Opposition Groups: Fair Trials or Summary Justice?," Journal of International Criminal Justice 7, 
no. 3 (2009); J. Willms, "Justice through Armed Groups’ Governance - an Oxymoron?," SFB-Governance 
Working Paper Series, no. 40 (2012). 
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The sources of international law referred to in Article 38 of the ICJ Statute is supplemented by 
other potential sources. To clarify the legal status of insurgent courts, however, the records of 
the Security Council have not been particularly helpful. Sivakumaran writes that the Security 
Council “has required all warring factions, regardless of their governmental or non-governmen-
tal status, to enforce international humanitarian law, to end impunity and to bring alleged per-
petrators to justice”.31 A closer inspection of the resolutions referred to in the literature revealed 
that the Council rarely address the rights and obligations of insurgents directly.32 The absence 
of direct mentions suggest that States lack the political will needed to regulate the issue of 
insurgent courts, which emphasizes that their legal status remains in a legal grey zone. 
  
1.3 Roadmap 
 
Part 2 will begin this thesis by defining insurgent courts and reviewing three cross-referential 
legal regimes applicable to the legality of insurgent courts, namely Common Article 3 (hence-
forth CA3) of the GCs, AP II and IHRL. It considers the scope of application for CA3 and AP 
II, both of which are binding to each party to the NIAC.  
 
Part 3 will then account for how the standards of protection for prosecution under CA3 and AP 
II have converged to the extent that they entail the same protection. It reviews the relationship 
between CA3 and AP II and argues that CA3 must be interpreted in light of AP II. Part 3 also 
shows how judicial guarantees has become the sole requirement for insurgent courts under IHL. 
 
Part 4 will build on this analysis by addressing the following questions: which judicial guaran-
tees must NSAGs afford in their criminal proceedings? What legal consequences can an insur-
gent proceeding have? How do these consequences affect persons that are involved? This final 
part explores a selection of legal consequences with reference to specific insurgent courts, in-
cluding criminal liability for the war crime of sentencing without due process, the issue of dou-
ble jeopardy, and command responsibility as a form of omission liability.  
 
Part 5 concludes this thesis and considers next steps in research on insurgent courts. 
  

 
31 Sivakumaran, "Courts of Armed Opposition Groups," 497. 
32 The Security Council is never explicit in calling upon NSAGs to “bring perpetrators to justice”. Security Council 

Resolution 1565 (2004) concerning the Democratic Republic of the Congo (DRC), operative clause 19, argu-
ably calls upon parties other than States to bring alleged perpetrators to justice, however, it does not specify 
how perpetrators are to be brought to justice. The resolution was passed three months after the ICC opened an 
investigation into crimes committed in the DRC and must be read in that light. Security Council Resolution 
1591 (2005) of 29 March 2005, preamble, on the Sudan urged all parties to “take necessary steps to prevent 
further violations” and then immediately after expresses its “determination to ensure that those responsible for 
[violations of IHRL and IHL] are identified and brought to justice without delay”. The Sudanese parties in-
cluded both the Government of Sudan and the NSAG Sudan People’s Liberation. However, in the case of 
Sudan, the Security Council has been adamant in underlining the responsibilities of the Sudanese government, 
see i.e. Security Council Resolution 1591 (2005), preamble, and Security Council Resolution 1828 (2008), 
preamble, which emphasized the government’s primary role in ensuring justice. This emphasis is likely a 
consequence of the inaction of the Sudanese government in response to the atrocities committed by the 
Janjaweed in Darfur, which was a significant factor behind the International Criminal Court’s genocide 
charges against President Omar al-Bashir, see Case Information Sheet - the Prosecutor v. Omar Hassan Ahmad 
Al Bashir (International Criminal Court, 2018) ICC-02/05-01/09. 
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2 Definitions and applicable law  
 
In order to conduct an in-depth analysis of insurgent courts under IHL, it is necessary to offer 
some preliminary remarks about the framework for insurgent courts as constituted by CA3 of 
the GCs, AP II and IHRL. It is also necessary to define “insurgents” and “insurgent courts”. As 
we will see, CA3 and many of the relevant provisions of AP II are recognized as customary 
IHL, which has implications for the status of insurgent courts in NIACs.  
 
2.1 Definition of insurgent courts  
 
“Insurgent courts” is not a term with a strict meaning that is used consistently across different 
sources. Insurgent courts in the context of a NIAC are referred to as, inter alia, “courts of armed 
groups”33, “courts of armed opposition groups”34, “courts convened by non-State armed 
groups” 35, “rebel courts”36 and “insurgent courts”37 in the literature. These terms are used in-
terchangeably, but the choice of words may be conscious and value laden. In this thesis, the 
term “insurgent court” will be used most frequently for the sake of clarity and to avoid roman-
ticized or pejorative connotations. “Insurgent court” is a composite term that describes a range 
of court-like mechanisms under the auspices of NSAGs, which emphasises not only the group’s 
non-state nature, but also the legally significant linkage to a NIAC. 
 
In the ordinary meaning of the word, a “court” is a body established for the administration of 
justice, presided over by one or more judges, which hears and determines legal issues and 
claims. Across time and space, courts have three core political functions: dispute resolution, 
social control, and law-making.38 Their power to do so is usually derived from the State’s claim 
to sovereignty over its territory. In contrast to a regular court, an insurgent court can be defined 
as any such court or tribunal convened by a NSAG. Unlike regular courts, however, they are 
likely to be transient and ad hoc.39 Whereas the NSAG and the courts they establish are tempo-
rary, the operation of an insurgent court may be functionally similar to a regular court. The 
purpose of the court may be, inter alia, to try members of the NSAG for criminal offences, 
maintain law and order in the territory under their control, and to ensure respect for IHL.40  
 
If the subject of this thesis is any court-like structure operated by insurgents, the question re-
mains as to how “insurgent” is defined. “Insurgent” refers to a person who is associated with a 
NSAG that, at a minimum, meets the requirements of being a party to the lower threshold CA3 

 
33 J. Willms, "Courts of Armed Groups – a Tool for Inducing Higher Compliance with International 

Humanitarian Law?," in Inducing Compliance with International Humanitarian Law: Lessons from the 
African Great Lakes Region, ed. Heike Krieger (Cambridge University Press, 2015). 

34 Sivakumaran, "Courts of Armed Opposition Groups." 
35 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition of 

the Wounded and Sick in Armed Forces in the Field, 2 ed. (ICRC, 2016), para. 689. 
36 Klamberg, "The Legality of Rebel Courts." 
37 Somer, "Jungle Justice." 
38 T. Ginsburg, "Rebel Use of Law and Courts," Annual Review of Law and Social Science 15 (2019): 497-98; 

M. Shapiro, Courts: A Comparative and Political Analysis (Chicago: University of Chicago Press, 1981). 
39 Somer, "Jungle Justice," 689. 
40 ICRC, 2016 Commentary on GC I, para. 689. 
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NIAC. The “armed” criterion implies an enforcement capacity that distinguishes insurgent 
courts from other informal accountability mechanisms at the provincial, tribal or parochial 
level. Unlike other dispute resolution mechanisms convened by non-state actors, there is a pre-
sumption that insurgent courts are illegal under national law.41 National legislation generally 
does not permit a parallel system of detention and sentencing at the discretion of NSAGs. A 
party to a NIAC that convenes a court that mimics the criminal justice system can be assumed 
to violate at least one penal provision in the vertical legal order in which it operates.42 
 
2.2 Common Article 3 
 
Specific rules on humanitarian protection in NIACs relevant to insurgent courts were first de-
veloped with CA3 of the GCs. CA3 is broadly recognized by military lawyers, theoreticians 
and international courts as the lowest activation threshold for IHL.43 The rules protect persons 
who are not taking part or no longer taking an active part in hostilities.44 Its standards of pro-
tection emanates from “elementary considerations of humanity” constituting “a minimum yard-
stick” applicable to all armed conflicts.45 CA3 applies automatically in NIACs owing to hu-
manitarian requirements, because the protection of victims of conflict cannot be contingent on 
subjective judgment.46 It follows that NSAGs are legally bound to respect the prohibitions in 
CA3, which can have a restraining effect on the actions of NSAGs party to NIACs.47 
 
CA3 contains a prohibition of “the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly constituted court, affording all the judi-
cial guarantees which are recognized as indispensable by civilized peoples”.48 There is thus a 
requirement that a court must be “regularly constituted” and that it must offer all indispensable 
judicial guarantees. The prohibition is one out of several prohibitions that seeks to ensure that 
persons protected by CA3 are treated humanely.49 Protected persons in CA3 is defined as 
“[p]ersons taking no active part in the hostilities, including members of armed forces who have 
laid down their arms and those placed 'hors de combat' by sickness, wounds, detention, or any 
other cause”.50 The requirement that protected persons are treated humanely applies “in all cir-
cumstances”51 and the provision applies in its entirety “as a minimum”52, which implies that a 
higher degree of protection is encouraged. Finally, there is a general requirement that protected 

 
41 Klamberg, "The Legality of Rebel Courts," 262; Somer, "Jungle Justice," 663; Willms, "Courts of Armed 

Groups," 151. 
42 See, for instance, the Norwegian Penal Code of 20 May 2005 Nr. 28 (Norwegian Penal Code), sections 111, 

128 and 129. 
43 ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 

(ICRC, 1987), paras. 4456-57; Nystuen and Hellestveit, Krigens folkerett, 230. 
44 Fleck, IHL Handbook, section 1207. 
45 ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. US), Judgment of 27 June 

1986, para. 218. 
46 ICRC, 1987 Commentary on AP I and AP II, paras. 4437-38. 
47 Commentary on the Third Geneva Convention: Convention (III) Relative to the Treatment of Prisoners of War 

(ICRC, 1960), 37. 
48 CA3(1)(d).  
49 See CA3(1)(a)-(d). 
50 CA3(1). 
51 Ibid. 
52 Ibid, chapeau. 
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persons are treated “without any adverse distinction founded on race, colour, religion or faith, 
sex, birth or wealth, or any other similar criteria”.53 The prohibition is identified as part of 
customary international law and no derogation is permitted.54  
 
The binding nature of CA3 is evident from the phrase “each Party to the conflict shall be bound 
to apply”.55 Doubts have been expressed on how a NSAG party to a NIAC can be legally bound 
by a convention that they are not capable of ratifying.56 In 1949, it was held that “the commit-
ment made by a State not only applies to the government but also to any established authorities 
and private individuals within the national territory of that State”, and that obligations could 
therefore be superimposed on NSAGs.57 Be that as it may, “the validity of the obligation im-
posed upon insurgents has never been contested”58 and “the binding effect of international hu-
manitarian law on non-state actors was never seriously disputed”.59  
 
The notion of “regularly constituted court, affording all the judicial guarantees which are rec-
ognized as indispensable” must be determined with reference to the more elaborate provisions 
on prosecution and punishment of criminal offences in AP II, art. 6 (for AP II NIACs), and AP 
I, art. 75 (for IACs), as well as with reference to customary IHL and standards found in IHRL.60 
 
2.3 Additional Protocol II  
 
The prohibition on “passing of sentences and the carrying out of executions” in CA3 is devel-
oped and supplemented in AP II, art. 6 on penal prosecutions, which states that “[n]o sentence 
shall be passed and no penalty shall be executed on a person found guilty of an offence except 
pursuant to a conviction pronounced by a court offering the essential guarantees of independ-
ence and impartiality [emphasis added].”61 The prohibition in AP II is more elaborate than 
CA3, in the sense that it provides a list of guarantees that are particularly important.62 The 
prohibition occurs together with other provisions on humane treatment, including art. 4 on fun-
damental guarantees and art. 5 on protections for persons whose liberty has been restricted. 
Persons who do not take a direct part or who have ceased to take part in hostilities are entitled 
to respect for their person and humane treatment, without any adverse distinction.63 Corporal 
punishment and collective punishments are also prohibited.64 
 

 
53 CA3(1). 
54 ICRC, 2016 Commentary on GC I, para. 674.  
55 CA3(1) chapeau.  
56 A. Cassese, "The Status of Rebels under the 1977 Geneva Protocol on Non-International Armed Conflicts," 

International and Comparative Law Quarterly 30, no. 2 (1981): 423; ICRC, 1987 Commentary on AP I and 
AP II, paras. 4438 and 44; 1960 Commentary on GC III, 37. 

57 1987 Commentary on AP I and AP II, para. 4444. 
58 Ibid. 
59 Fleck, IHL Handbook, section 1207, para. 2. 
60 Klamberg, "The Legality of Rebel Courts," 501; Sivakumaran, "Courts of Armed Opposition Groups." 
61 AP II, art. 6(2). 
62 Ibid., art. 6(2)(a)-(f). 
63 Ibid., art. 4(1). 
64 Ibid., arts. 4(2)(a) and (4)(2)(b). 
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AP II applies to all armed conflicts “which take place in the territory of a High Contracting 
Party between its armed forces and dissident armed forces or other organized armed groups 
which, under responsible command, exercise such control over a part of its territory as to enable 
them to carry out sustained and concerted military operations and to implement this Protocol.”65 
AP II elaborates on CA3, but has a narrower scope of application. It has been noted that “[s]pec-
ificity in the law was bought at the price of a materially reduced scope of application”.66 The 
scope of the framework that governs CA3 NIACs is not reduced by the adoption of the AP II 
framework that governs AP II NIACs: whereas the Protocol “develops and supplements” CA3, 
it does so “without modifying its existing conditions of application”.67  
 
Unlike CA3, AP II is not explicit in making its provisions binding on “each Party to the con-
flict”. The ICRC borrowed the phrase from CA3 in their draft for AP II, but all mentions of the 
phrase “parties to the conflict” were deleted due to concerns that NSAGs were elevated to the 
same footing as States.68 Some delegations perceived the phrase as a semblance of recognition 
of the insurgent party.69 The application of AP II to “dissident armed forces or other organized 
armed groups” is inferred from the Protocol’s umbilical relationship with CA3, which imposes 
obligations on both sides. As one delegate declared, “the entire philosophy of the provisions of 
[CA3], whether explicitly reaffirmed or not, is included in [AP II]. It is implicit that the same 
applies to the basic sovereign principle that the obligations of the Protocol are equally binding 
on both Parties to the conflict”.70 According to the ICRC, “[t]hese rules grant the same rights 
and impose the same duties on both the established government and the insurgent party”.71 
 
Due to its high threshold, AP II is “technically inapplicable” to many conflicts.72 The common 
view is that AP II applies once the material field of application in AP II, art. 1, are met.73 Alt-
hough the material field of application states that AP II only applies to the high threshold AP II 

 
65 Ibid., art. 1(1). 
66 Hellestveit, "Principle of Humanity," 90. 
67 AP II, art. 1(1). 
68 Cassese, "The Status of Rebels," 421. 
69 ICRC, 1987 Commentary on AP I and AP II, para. 4439. One of the key challenges linked to NSAG and IHL is 

the dual effect of restraint and legitimacy inherent in the application of international law, see C. Hellestveit, 
"Tribes, Thugs, Terrorists and the Law: Can Non-Conventional Armed Violence Be Regulated?," (Norwegian 
Peacebuilding Resource Centre, 2015), 9. The side effect of legitimation is reflected in the debate leading up 
to passing the GCs in 1949. For many delegations, it was important that CA3 did not apply to “any form of 
anarchy, rebellion, or even plain banditry”, see ICRC, 1960 Commentary on GC III, 33. In the negotiations of 
AP II, several states expressed a wish to contain NSAGs to the level of criminals devoid of any international 
status. The representative of Zaïre criticized an early draft for treating “a sovereign State and a group of insur-
gent nationals, a legal Government and a group of outlaws, a subject of international law and a subject of 
domestic law, on an equal footing”, see Cassese, "The Status of Rebels," 421-22. For more on the legal status 
of irregulars, see Hellestveit, "Principle of Humanity," 102-03 including fn. 28. 

70 AA. Plentary Meeting, 2 June 1977 (CDDH/SR.49/Annex; VII, 75): Explanations of Vote (Belgium) 
Concerning AP II, Art. 1, 81-82. 

71 ICRC, 1987 Commentary on AP I and AP II, para. 4442. 
72 Fleck, IHL Handbook. 
73 ICRC, 1987 Commentary on AP I and AP II, para. 4438. 



10 
 

NIAC, many of its provisions are reflected in customary international law.74 The implication is 
that “practically all substantial provisions of AP II” applies to lower threshold NIACs as well.75 
 
2.4 International human rights law 
 
NIACs are characterized by the mutual application of IHL and IHRL.76 A given legal question 
may be regulated exclusively by IHL, exclusively by IHRL, or regulated by both IHL and 
IHRL.77 Figure 1 illustrates the applicability of IHRL and IHL in various situations. In situa-
tions of simultaneous application, the relationship between the two branches of international 
law is complementary and mutually reinforcing. If a situation is regulated by both branches, the 
applicable law is determined by recourse to the general rule that priority is given to the norm 
that is more specific (lex specialis derogat legi generali).78  
 
 
 
 
 
 
 
 
 
 
 
 
 
The maxim lex specialis derogat legi generali can be understood as either a technique of inter-
preting legal rules or as a means of resolving conflict between norms. In this thesis, it is used 
in the former sense. This entails that a specific rule is “read and understood within the confines 
or against the background of the general rule, as an elaboration, updating or specification of the 
latter”.79 IHL may inform the interpretation of IHRL when the former is more specific.80 The 
more specific norm may also derive from IHRL, which informs a more general rule of IHL.81 

 
74 “Many provisions of [AP II] can now be regarded as declaratory of existing rules or as having crystallised 

emerging rules of customary law or else as having been strongly instrumental in their evolution as general 
principles”, cf. ICTY, Prosecutor v. Dusko Tadíc a/K/a "Dule", IT-94-1, Decision on the Defence Motion for 
Interlucotory Appeal on Jurisdiction, Decision of 2 October 1995, para. 117. “All of [AP II’s] basic provisions 
are reflected in customary international law today”, cf. Fleck, IHL Handbook, section 1209, para. 2. However, 
AP II is not fully considered as customary international law, cf. Klamberg, "The Legality of Rebel Courts," 52; 
Somer, "Jungle Justice," 663. In practice, it is difficult to determine which parts of AP II are in fact customary 
international law, and each provision alleged to be customary must be considered separately.  

75 Fleck, IHL Handbook, section 1209, para. 2. 
76 Ibid., section 251; ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, 

para. 25; ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 
Advisory Opinion of 9 July 2004, paras 102-42. 

77 See i.e. Human Rights Committee, General Comment No. 31, 29 March 2004, para. 11. 
78 Fleck, IHL Handbook, section 253, para. 1. 
79 Ibid., section 253, para. 2. 
80 This was the approach adopted in Legality of the Threat or Use of Nuclear Weapons, para. 25. 
81 Fleck, IHL Handbook, section 253, para. 3. 

IAC (Common Article 2) 

Military occupation (Common Article 2) 

NIAC (AP II) 

NIAC (CA3) 

Outside armed conflict (peace) 

Figure 1: The interaction between IHL and IHRL in different situations. Retrieved and adapted 
from Nystuen and Hellestveit, Krigens folkerett, 195 (figure 3.6). 
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Even if court proceedings occur during an armed conflict, the configuration of criminal pro-
ceedings closely resemble those situations for which IHRL standards were developed, and this 
implies that the more specific norm may derive from IHRL.82 
 
The reference to human rights principles in CA3 and AP II, art. 6, entails that IHRL instruments 
are especially relevant for interpreting the legality of insurgent courts under IHL. It should be 
clarified that this thesis does not submit that non-state actors such as NSAG have human rights 
obligations owing simply to their status as non-state actors or capacity to control territory. They 
only have obligations under IHRL to the extent that such obligations are appended to their status 
as a party to a NIAC under IHL. The binding effect of human rights obligations on insurgents 
is a controversial topic and is not addressed directly in this thesis. It is possible that insurgents 
may not only claim rights, but also must comply with obligations under IHRL.83 Non-state 
actors frequently include human rights commitments in their codes of conduct and policy state-
ments, and the UN has secured such commitments on numerous occasions.84 Considering that 
the focus of this thesis is non-state actors’ obligations under IHL, direct IHRL obligations of 
non-state actors will not be further examined. For the purpose of this thesis, IHRL is relevant 
only to the extent that it informs or determines the interpretation of IHL concepts. 
 
  

 
82 IHRL also points to IHL. Measures taken in states of emergency might be unlawful under IHRL if they violate 

IHL, see i.e. International Covenant on Civil and Political Rights (Adopted 16 December 1966, Entry into 
Force 23 March 1976) 999 UNTS 171 (ICCPR), art. 4; European Convention for the Protection of Human 
Rights and Fundamental Freedoms, as Amended by Protocols Nos. 11 and 14 (Adopted 4 November 1950, 
Entry into Force 3 September 1953) (ECHR), art. 15; American Convention on Human Rights (Adopted 22 
November 1969, Entry into Force 18 July 1978) (ACHR), art. 27. IHL type provisions are found in IHRL, 
such as the provisions on child soldiers in Convention on the Rights of the Child (Adopted 20 November 
1989, Entry into Force 2 September 1990) 1577 UNTS 3 (CRC) and Optional Protocol to the Convention on 
the Rights of the Child on the Involvement of Children in Armed Conflict (Adopted 25 May 2000, Entry 
into Force 12 February 2002) (OPAC). See also Henckaerts and Doswald-Beck, Customary IHL, xxxvii. 

83 Fleck, IHL Handbook, section 1207, para. 2; A. Clapham, Human Rights Obligations of Non-State Actors 
(Oxford University Press, 2006), 58, 280; A. Reinisch, "The Changing International Legal Framework for 
Dealing with Non-State Actors," in Non-State Actors and Human Rights, ed. Philip Alston (Oxford 
University Press, 2005), 69-72. 

84 Fleck, IHL Handbook, section 1207, para. 2. 
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3 Convergence of Common Article 3 and Additional Protocol II 
article 6 

 
Insurgent courts are not explicitly permitted in the GCs, AP II, customary IHL or IHRL. In fact, 
the GCs and the Rome Statute prohibit sentencing other than those pronounced by a “regularly 
constituted court”, which suggests that the passing of sentences by an irregularly constituted 
court is unlawful.85 Nevertheless, there are researchers who believe that the conditions estab-
lished for court proceedings under IHL can be met by insurgents. Sivakumaran holds that “de-
cisions of rebel courts are neither universally invalid nor categorically legitimate”.86 Somer 
argues that “the crucial aspect for the protection of individuals facing prosecution by insurgent 
courts is not the legal basis of those courts, but rather the judicial guarantees they offer”.87 
Klamberg finds that the legality “depends on the composition of the court, respect for judicial 
guarantees and the substantive law applied”.88 This warrants a look at how CA3 and AP II, art. 
6, have converged, and how this affects the legality of insurgent courts under IHL in NIAC. 
 
3.1 The relationship between Common Article 3 and Additional Protocol II  
 
Armed conflict is characterized by the mutual application of IHL and IHRL, as was argued in 
section 2.4, and this is true both for the lower threshold CA3 NIAC and the higher threshold 
AP II NIAC. CA3 NIACs are to a large extent regulated by IHRL and this may account for why 
CA3 addresses court proceedings at a high level of abstraction. AP II, which technically only 
applies in situations in which “organized armed groups (…) under responsible command (…) 
exercise such control over a part of its territory as to enable them to carry out sustained and 
concerted military operations”89 more closely resembles IACs than peace. AP II NIACs are 
thus to a lower degree regulated by IHRL compared to CA3 NIACs (see figure 1, section 2.4).  
 
As we will see, the relationship between IHRL and IHL in NIACs is not so straight forward. In 
1995, the ICTY determined that IHL applies “whenever there is (…) protracted armed violence 
between governmental authorities and organized armed groups or between such groups within 
a State”.90 This has lowered the threshold for CA3 NIACs to the extent that IHL covers a num-
ber of intrastate and non-conventional conflicts.91 Moreover, the ICTY has found that “practi-
cally all substantial provisions” of AP II apply to CA3 NIACs as well.92 As we might recall, 
AP II “develops and supplements” CA3.93 Many of the provisions in AP II are “declaratory of 
existing rules”, have “crystallised emerging rules of customary law” or has “been strongly in-
strumental in their evolution as general principles”.94 This broadens the scope in which AP II 

 
85 CA3(1)(d); Rome Statute, art. 8(2)(c)(iv). 
86 Sivakumaran, "Courts of Armed Opposition Groups," 511. 
87 Somer, "Jungle Justice," 690. 
88 Klamberg, "The Legality of Rebel Courts," 263. 
89 AP II, art. 1(1). 
90 Tadíc, para. 70. 
91 Hellestveit, "Tribes, Thugs, Terrorists and the Law," 4. 
92 Tadíc, para. 117; Fleck, IHL Handbook, section 1209, para. 2. 
93 AP II, art. 1(1). 
94 Tadíc, para. 117. 
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applies. In effect, issues in NIACs that do not meet the criteria for the material application of 
AP II may nonetheless be regulated by AP II provisions due to their status as customary law.  
 
3.2 Interpreting Common Article 3 in light of Additional Protocol II 
 
CA3 was pioneering in recognizing the right to a fair trial in a NIAC, but is much more ambig-
uous than AP II. For instance, CA3 does not list any specific guarantees. The ordinary meaning 
of “regularly constituted court” is a court established by a State, which is an impossible standard 
for an ad hoc court convened by insurgents. The phrasing opted for in CA3 is thus a significant 
barrier to determining that insurgent courts can be legal. However, there are strong arguments 
against such an interpretation. As we will see, neither CA3, AP II nor customary IHL can be 
read to “rule out, a priori, the initiation of criminal proceedings by armed groups”.95 The terms 
of CA3 are best understood, and its gaps best filled, with reference to AP II. Interpreting CA3 
with reference to AP II finds support in the approaches of the ICRC and legal scholars. The 
ICRC commentary on AP II holds that AP II, art. 6, “gives valuable indications to help explain 
the terms of Article 3 on guarantees”.96 Klamberg argues that AP II and customary international 
law applying to NIACs can be used to interpret CA3 because “these rules concern the same 
context”.97 Moreover, the phrasing “all the judicial guarantees which are recognized as indis-
pensable by civilized peoples” invites a reading in light of the corpus of law negotiated by 
States, or perceived by States as the law. In the context of a NIAC, this necessarily includes AP 
II, which not only lists specific guarantees but also points to a broader body of IHRL. 
 
3.3 Interpreting Common Article 3 in a way that fulfils the aim of the article 
 
The principle of effectiveness98 requires us to read CA3 in a way that gives it some meaning. 
The chapeau to CA3 states that “each party to the conflict shall be bound to apply” the provi-
sions set out. This implies that the guarantees of CA3(1)(d) apply regardless of whether the 
person is detained by the State or by insurgents, as long as they are parties to the conflict. As 
such, if legal proceedings are instigated by a NSAG, the court is subject to the fair trial require-
ments in CA3 regardless of whether the court has a legal basis in municipal law.99 It would not 
be consistent with the chapeau or the intention of the article to offer less protection to captives 
of NSAGs. This is consistent with the principle of equality of belligerents, which holds that the 
parties to an armed conflict have the same rights and obligations under IHL.100 Furthermore, it 
would provide a minimum protection for government forces as well as other persons captured 

 
95 A.-M. La Rosa, "Sanctions as a Means of Obtaining Greater Respect for Humanitarian Law: A Review of 

Their Effectiveness," International Review of the Red Cross 90, no. 870 (2008): 236. 
96 ICRC, 1987 Commentary on AP I and AP II, para. 3084. 
97 Klamberg, "The Legality of Rebel Courts," 244. Klamberg also finds that the reference to “independence” and 

“impartiality” in AP II, art. 6, is “in effect a relaxation” compared to CA3, see ibid., 249.  
98 The starting point for interpretation in international law is the treaty text combined with an overarching princi-

ple of effectiveness, see H. Lauterpacht, "Restrictive Interpretation and the Principle of Effectiveness in the 
Interpretation of Treaties’," British Yearbook of International Law 26 (1949): 284. See also rule for treaty 
interpretation nr. 31 in U. Linderfalk, On the Interpretation of Treaties (Springer, 2007). 

99 ICRC, 2016 Commentary on GC I, para. 691. 
100 "International Humanitarian Law and the Challenges of Contemporary Armed Conflict," in Proceedings from 

the 30th International Conference of the Red Cross and Red Crescent (ICRC, 2007), para. 76. 
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by NSAGs. If CA3 refers exclusively to ordinary courts with a legal basis in municipal law, 
“each party to the conflict” would be rendered to be without effect.101 
 
At large, CA3 reflects a principle of justice that is shared between all domestic legal systems, 
namely that everyone is entitled to a fair trial.102 CA3 outlaws “summary” justice or trial by any 
tribunal that does not qualify as fair and regular. According to the first ICRC commentary to 
the GCs, “we must be very clear about one point; it is only ‘summary’ justice which [CA3] is 
intended to prohibit”.103 According to Sivakumaran, “States, at the diplomatic conferences of 
1949 and 1974-1977, did not intend to legitimise the existence and workings of courts of armed 
groups; rather, they were seeking to outlaw summary executions”.104 As such, CA3 is a “hu-
manitarian consensus” that imposes obligations on both State and non-state parties, “albeit in a 
trade-off that provided a minimum level of protection for a maximum scope of coverage”.105 
 
3.4 Determining the meaning of “regularly constituted court” 
 
According to Sivakumaran, the provisions on “regularly constituted courts” and “essential guar-
antees of independence and impartiality” are well-established in IHL and ICL, even if their 
meanings are far from settled.106 The provisions can be traced to the Lieber Code107 and are 
reproduced with stylistic modifications in the statutes of various international criminal courts.108  
 
The ordinary meaning of “regularly constituted” is that the court receives its authority from 
domestic legislation. For a NSAG seeking to conduct a trial in line with the requirements of 
international law, this would be a difficult standard to comply with. Municipal law usually does 
not allow insurgents to establish a court and this could be interpreted to preclude the establish-
ment of insurgent courts. As argued in section 3.3, such an interpretation would not fulfil the 
aim of CA3. At least three approaches to the term “regularly constituted court” can be hypoth-
esized to enable insurgents to operate courts in line with CA3. First, insurgents may constitute 
courts in accordance with their own laws. Secondly, insurgents may operate existing courts that 

 
101 2016 Commentary on GC I, para. 692; S. Sivakumaran, "Protection of Civilians and Persons Hors De 

Combat," in The Law of Non-International Armed Conflict, ed. Sandesh Sivakumaran (Oxford University 
Press, 2012), 306; Willms, "Justice through Armed Groups," 6. 

102 J. E. Bond, "Application of the Law of War to Internal Conflict," Georgia Journal of International and 
Comparative Law 3, no. 2 (1973): 372. 

103 ICRC, 1960 Commentary on GC III, 39-40. 
104 Sivakumaran, "Courts of Armed Opposition Groups," 496. CA3(1)(d) mentions executions, however, the pro-

vision is broader as it also aims to prevent other forms of summary justice, see Klamberg, "The Legality of 
Rebel Courts," 240. 

105 Somer, "Jungle Justice," 656. 
106 Sivakumaran, "Courts of Armed Opposition Groups," 495. 
107 Instructions for the Government of Armies of the United States in the Field (1863) (Lieber Code), art. 148 

(“The law of war does not allow proclaiming either an individual belonging to the hostile army, or a citizen, 
or a subject of the hostile government, an outlaw, who may be slain without trial by any captor [emphasis 
added], any more than the modern law of peace allows such intentional outlawry…”), cited by Sivakumaran, 
"Courts of Armed Opposition Groups," 495. See also the “Martens clause”, which is restated in the GCs and 
AP II and provides that parties to a NIAC are protected by the principles of international law, cf. GC I, art. 
63; GC II, art. 62; GC III, art. 142; GC IV, art. 158; AP II, preamble. 

108 See i.e. Rome Statute, art. 8(2)(c)(iv); Statute of the Special Court for Sierra Leone (SCSL) (as Established 
Pursuant to Security Council Resolution 1315 (2000) of 14 August 2000) (SCSL Statute), art. 3(g); ICTR 
Statute, art. 4(g). 
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apply existing legislation. Finally, the requirements that courts are “regularly constituted” can 
be understood as intensely intertwined (or even synonymous) with the requirement that courts 
offer judicial guarantees. Each perspective will be considered. 
 
3.4.1 Courts constituted under the “law” of the insurgents 
 
Insurgent courts are arguably “regularly constituted” if they are constituted in accordance with 
the “laws” of the NSAGs.109 The argument goes that if an armed group is sufficiently organized 
to meets the threshold of being a party to a NIAC and observe the rules of IHL, the group might 
also be sufficiently organized to enact laws that serve as a legal basis for courts.110 As such, 
“[t]here is no basis for the concept that the rebels are prevented from changing the legal order 
existing in the territory where they exercise factual power.”111 Bond finds that the “regularly 
constituted court” requirement in CA3 should not be understood literally.112 In its place, he 
proposes a “test of appropriateness” whereby the appropriate authorities, acting under appro-
priate powers, created the court according to appropriate standards. In insurgent-held territory, 
the appropriate standard might be insurgent legislation. Building on Bond’s test of appropriate-
ness, Somer argues that the legal basis for an insurgent court can be whichever insurgent “leg-
islation” that establishes a penal tribunal.113 Somer concludes that the most important element 
is the substantive fairness of the proceedings rather than the legal basis of the court.114  
 
Sivakumaran notes that it is not uncommon for insurgents to pass “legislation”.115 Examples 
include FMLN in El Salvador, which issued a document establishing rules for its penal sys-
tem116; the Taliban in Afghanistan, whose code of conduct addresses the role of district and 
provincial judges at Taliban courts117; and the Sudan People’s Liberation Army (SPLA), whose 
SPLA Act provided the basis for the establishment of martial courts.118 Arguably, NSAG leg-
islation constitutes a weaker protection than domestic legislation in States, as the pathways to 
enacting legislation may be improvised and absent democratic control. On the other hand, an 

 
109 ICRC, 2016 Commentary on GC I, para. 692; Klamberg, "The Legality of Rebel Courts," 243. 
110 Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Hu-

Manitarian Law Applicable in Armed Conflict (1974-1977) (Bern: Federal Political Department, 1978), Vol. 
8, 360 para. 20, cited in Sivakumaran, "Courts of Armed Opposition Groups," 500. This makes sense in light 
of the fact that a party to a NIAC must have minimum of organization. One of the indicative factors identi-
fied by the ICTY to assess the requisite level of organization of a NSAG is “the existence of a command 
structure and disciplinary rules and mechanisms within the group [emphasis added]”, cf. ICTY, Prosecutor 
v. Ramush Haradinaj, Idriz Balaj and Lahi Brahimaj, IT-04-84-T, Judgment of 3 April 2008, para. 60. 

111 M. Bothe, K. J. Partsch, and W. A. Solf, New Rules for Victims of Armed Conflicts : Commentary on the Two 
1977 Protocols Additional to the Geneva Conventions of 1949 (Martinus Nijhoff 1982), 746. 

112 Bond, "Application of the Law of War to Internal Conflict," 372. Bond finds that a looser interpretation may 
benefit the government, in the sense that conferring jurisdiction on special courts or military tribunals to op-
erate in place of ordinary courts might be necessary in a situation of martial law. However, Bond’s test may 
raise more questions than it answers, see Sivakumaran, "Courts of Armed Opposition Groups," 499. 

113 Somer, "Jungle Justice," 688. 
114 Ibid., 655. 
115 Sivakumaran, "Courts of Armed Opposition Groups," 500. 
116 FMLN, Principles, Regulations and Measures Taken by the FMLN in the Course of the War (1991), trans-

lated from Principios, Normativos Y Medidas Dispuestas Por el FMLN en la Transcurso de la Guerra. 
117 The Islamic Emirate of Afghanistan, Layha Code of Conduct for the Mujahideen (2010). 
118 The Sudan People's Liberation Army (SPLA) Act (2003). The SPLA Act applied in Central, Eastern and 

Western Equatoria, Jongley, Lakes, Northern and Western Bahr el Ghazal, Unity, Upper Nile and Warab. 
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independent and impartial insurgent court deciding outcomes in line with the NSAG’s own 
“laws” would likely offer some degree of protection. If we understand the term “regularly con-
stituted” to mean “grounded in law” (even if it is the “law” of NSAGs), we redirect our focus 
to how insurgent courts function. Such a shift is consistent with focusing on the substantive 
judicial guarantees offered by the court, which will be discussed in section 3.4.3.  
 
3.4.2 The continuation of existing courts under existing domestic legislation 
 
If we interpret the phrase “regularly constituted courts” narrowly, then the only possibility in-
surgents have to operate their own courts under CA3(1)(d) is to continue to operate existing 
courts that apply existing legislation. According to the ICRC study on customary IHL, “[a] 
court is regularly constituted if it has been established and organised in accordance with the 
laws and procedures already in force in a country”.119 Klamberg includes this as one of his 
models in which insurgent courts would be permitted under IHL, finding that “non-state actors 
could continue to operate existing courts applying existing legislation”.120 If an individual was 
appointed as a judge or other court official prior to the start of the conflict, there is little reason 
why the individual concerned should be prohibited from staying in the same territory and con-
tinue or resume their relevant duties.121 As Doswald-Beck has argued, “in cases where rebel 
groups control sufficient territory, there seems to be no reason why normal courts should not 
continue to work, using pre-existing legislation, on crimes that are unrelated to the conflict.”122 
Arguably, the government’s system for established courts may not be operative and may have 
limited interest in trying rebels.123 Nonetheless, there has certainly been cases in which individ-
ual officials have continued or resumed relevant duties in a form of legal vacuum. This includes 
virtually all areas of Syria in which the Assad government has lost control.124 
 
3.4.3 Judicial guarantees as sole requirement under IHL 
 
CA3(1)(d) can be read to contain two requirements for a court: first, that a court must be “reg-
ularly constituted” and, secondly, that it must offer all indispensable judicial guarantees. The 
phrasing invites a second interpretation, namely that a regularly constituted court is defined as 
a court that affords all the guarantees considered indispensable. If CA3(1)(d) requires two boxes 
to be checked – constitution and guarantees – then we must accept the paradoxical proposition 
that a court may afford “all the judicial guarantees which are recognized as indispensable” but 
nonetheless be prohibited under IHL due to errors in the procedure by which the court was 
constituted. As proposed below, it is possible that the requirement of judicial guarantees is the 
sole requirement under IHL, which makes CA3 similar to AP II in that respect. 
 

 
119 Henckaerts and Doswald-Beck, Customary IHL, 355 (Rule 100). 
120 Klamberg, "The Legality of Rebel Courts," 243. 
121 Ibid., 251. 
122 L. Doswald-Beck, "Judicial Guarantees under Common Article 3," in The 1949 Geneva Conventions : A 

Commentary., ed. Marco Sassòli, Paola Gaeta, and Andrew Clapham (Oxford University Press, 2015), 491. 
123 Bond, "Application of the Law of War to Internal Conflict," 372. 
124 "International Legal Assistance Consortium (ILAC) Rule of Law Assessment Report: Syria 2017," ed. Mikael 

Ekman (ILAC, 2017), 78-79; Klamberg, "The Legality of Rebel Courts," 251, fn. 81. 
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In Hamdan v. Rumsfeld, the US Supreme Court considered the legality of the US military com-
missions at Guantanamo Bay under CA3. Although the commissions in question were not in-
surgent courts, the Supreme Court closely considered the meaning of a “regularly constituted 
court”. Initially, the Court noted that the term “regularly constituted court” is not specifically 
defined in CA3 or the ICRC commentary. The Court found that the commentary to GC IV 
“defines ‘regularly constituted’ tribunals to include ‘ordinary military courts’ and ‘definitively 
exclude all special tribunals”.125 Hamdan cited the ICRC study on customary IHL in that “[a] 
court is regularly constituted if it has been established and organised in accordance with the 
laws and procedures already in force in a country”.126 However, the Court quotes the commen-
tary to GC IV, “observing that ‘ordinary military courts’ will ‘be set up in accordance with the 
recognized principles governing the administration of justice’”.127 This suggest that principles 
of justice are more relevant for the criteria of constitution than a legal basis in domestic law.  
 
The Hamdan opinion further argues that “[i]nextricably intertwined with the question of regular 
constitution is the evaluation of the procedures governing the tribunal and whether they afford 
‘all the judicial guarantees which are recognized as indispensable”.128 The term “inextricable” 
is defined as “unable to be separated, released, or escaped from”129 and this indicates that reg-
ular constitution is closely associated with the issue of judicial guarantees. The Court also found 
that CA3 “obviously tolerates a great degree of flexibility in trying individuals captured during 
armed conflict; its requirements are general ones, crafted to accommodate a wide variety of 
legal systems. But requirements they are nonetheless”.130 The Opinion, which garnered a ma-
jority only in part, found that courts under CA3(1)(d) must “incorporate at least the barest of 
those trial protections that have been recognized by customary international law”.131 As evi-
dence of the irregular constitution of the Guantanamo commissions, the Court identified “the 
fact that its rules and procedures are subject to change midtrial, at the whim of the Executive”.132 
As such, the Opinion emphasised that the commissions failed to offer judicial guarantees. 
 
Hamdan is not alone in understanding the question of regular constitution as inextricably inter-
twined with the question of judicial guarantees. The Rome Statute and its Elements of Crime 
approach the issue similarly. First, the Rome Statute borrows the phrasing of CA3 in listing 
“[t]he passing of sentences and the carrying out of executions without previous judgement pro-
nounced by a regularly constituted court, affording all judicial guarantees which are generally 
recognized as indispensable” as a war crime.133 At first glance, this may seem like a step back, 

 
125  Hamdan v. Rumsfeld, 548 US 557 (2006), Opinion of the Court (Stevens), 69. The Opinion cites ICRC, 

Commentary on the Fourth Geneva Convention: Convention (IV) Relative to the Protection of Civilian 
Persons in Time of War (ICRC, 1958), para. 340 (commentary to art. 66). It should be noted that “regularly 
constituted” and “properly constituted” are used synonymously. The French version of GC IV, art. 66, which 
is equally valid, uses the term “régulièrement constitués” in place of “properly constituted”. 

126 Henckaerts and Doswald-Beck, Customary IHL, 355 (Rule 100); Hamdan, 69. 
127 ICRC, 1958 Commentary on GC IV, para. 340; Hamdan, 69. 
128 Hamdan, 70. 
129 C. McIntosh, "Inextricable," in Cambridge Advanced Learner’s Dictionary (Cambridge University Press, 

2013). 
130 Hamdan, 72. 
131 Ibid., 70.  
132 Ibid., 70, fn. 65. 
133 Rome Statute, art. 8(2)(c)(iv). 
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considering that the AP II phrase “the essential guarantees of independence and impartiality” 
has made it possible to approach insurgent courts in NIACs without negotiating the meaning of 
“regularly constituted court”. The Elements of Crimes, which is an interpretative instrument 
adopted by the Assembly of States Parties to the Rome Statute, bridges the two definitions. In 
its elaboration of art. 8(2)(c)(iv), which it identifies as the “war crime of sentencing or execution 
without due process”, the Elements of Crimes explains that the meaning of “regularly consti-
tuted” is that the court “did not afford the essential guarantees of independence and impartiality” 
or that it “did not afford all other judicial guarantees generally recognized as indispensable 
under international law”.134 The Elements of Crimes does not consider that the constitution of 
the court is relevant per se, only the guarantees that substantively make a trial fair. The Elements 
of Crimes does not only give judicial guarantees priority over the constitution requirement; it 
also interprets phrasing borrowed from CA3 to give it the meaning of AP II, art. 6.  
 
With regards to determining the meaning of “regularly constituted” in CA3 vis-à-vis the term 
“law” in AP II, art. 6, there are lessons to be made from the phrase “established by law”, which 
is common in IHRL instruments.135 The ECtHR has found that “[i]n certain circumstances, a 
court belonging to the judicial system of an entity not recognized under international law may 
be regarded as a tribunal ‘established by law’ provided that it forms part of a judicial system 
operating on a ‘constitutional and legal basis’ reflecting a judicial tradition compatible with the 
[ECHR].”136 In interpreting the term “tribunal”, the Court has found that it refers to a body 
“established by law” that satisfies several conditions, including independence (particularly vis-
à-vis the executive), impartiality, the duration of its members’ terms of office and guarantees 
of a judicial procedure.137 The focus of the ECtHR is thus on judicial guarantees consistent with 
human rights rather than on how the court in question was originally constituted.  
 
In a historical context, we may note that there is wide agreement that the International Military 
Tribunals at Nuremburg and Tokyo provided the accused with a fair trial in a procedural sense. 
As explained in Tadíc, “[t]he important consideration in determining whether a tribunal has 
been ‘established by law’ is not whether it was pre-established or established for a specific 
purpose or situation; what is important is that it be set up by a competent organ in keeping with 
the relevant legal procedures, and (…) that it observes the requirements of procedural fair-
ness.”138 In effect, the ICTY found that the term “established by law” is watered down to mean 
“in accordance with the rule of law”.139 This bears similarity to Bonds’ test of appropriateness, 

 
134 Elements of Crime (as Reproduced from the Official Records of the Assembly of States Parties to the Rome 

Statute of the International Criminal Court, First Session, New York, 3-10 September 2002 (United Nations 
Publication, Sales No. E.03.V.2 and Corrigendum), Part II.B. The Elements of Crimes Adopted at the 2010 
Review Conference Are Replicated from the Official Records of the Review Conference of the Rome 
Statute of the International Criminal Court, Kampala, 31 May - 11 June 2010 (International Criminal Court 
Publication, Rc/11) (Elements of Crimes), art. 8(2)(c)(iv), element 4. 

135 See i.e. ICCPR, art. 14(1); ECHR, art. 6(1); ACHR, art. 8(1). See also Tadíc, paras. 41-48. 
136 ECtHR, Ilaşcu and Others v. Moldova and Russia Application no. 48787/99, Judgment of 8 July 2004, para. 

460. 
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2899/66, Judgment of 18 June 1971, para. 78. 
138 Tadíc, para. 45. 
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whereby the concept of a “competent organ” will be different for ordinary courts in State-held 
territory, insurgent courts in rebel-held territory, and international courts in an international 
setting. In contrast, the procedural fairness requirements are less fluid than the competent organ 
requirement, as it is informed by IHRL appended to IHL obligations.  

 
3.5 Outcomes of insurgent trials 
 
Having established that insurgent courts in theory are capable of meeting the requirements of 
CA3(1)(d), art. 6 of AP II and customary international law, the prevalence of insurgent courts 
in recent years warrants a closer look at the judicial guarantees insurgent courts must offer and 
the specific legal issues raised by insurgent court proceedings in practice. 
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4 Judicial guarantees at insurgent courts  
 
If the criteria for criminal proceedings in CA3 and AP II, art. 6, have converged at the narrow 
interpretation of affording judicial guarantees, as discussed above, the question then becomes 
if insurgent courts can offer the minimum guarantees of a fair trial. Judicial guarantees – or lack 
thereof – may have certain legal consequences, which affect the persons involved in the trials 
in different ways. This final part of the thesis will therefore build on the analysis in part 3 and 
explore a selection of these legal consequences, including criminal liability for the war crime 
of sentencing without due process, the issue of double jeopardy, and command responsibility 
as a discrete form of omission liability. Understanding the legal consequences of offering judi-
cial guarantees first requires an examination of the specific guarantees that insurgent courts 
must offer in order for them to be permitted under IHL. 
 
4.1 Which judicial guarantees must insurgent courts comply with? 
 
This thesis has argued that insurgent courts are permitted under IHL insofar as they comply 
with fair trial standards. Arguably, such standards may be understood or construed in such a 
way that insurgent courts would have difficulties complying with them. Satisfying fair trial 
standards is possible, but compliance with them is likely harder (and rarer) for insurgent courts 
than for ordinary courts. Needless to say, the ability of armed groups to hold trials that provide 
such guarantees “is a question of fact and needs to be determined on a case-by-case basis”.140 
 
4.1.1 Guarantees with a legal basis in AP II  
 
The ICRC has identified judicial guarantees generally recognized as indispensable today with 
reference to AP II. The validity of AP II judicial guarantees in both CA3 NIACs and AP II 
NIACs are not disputed, as “[t]he judicial guarantees listed in Article 6 of Additional Protocol 
II are considered customary today”.141 They include, as a minimum, the right of the accused to 
be informed without delay of the particulars of the alleged offence142; the right to be provided 
with the necessary rights and means of defence143; the right to only be convicted on the basis 
of individual penal responsibility144; the principle of legality and the right to protection from 
retroactive criminal law, including the prohibition on heavier punishment than what was pro-
vided for when the offence was committed145; the right to the presumption of innocence146; the 

 
140 ICRC, 2016 Commentary on GC I, para. 694. 
141 Ibid., para. 684; Henckaerts and Doswald-Beck, Customary IHL, 352 et seq. (Rule 100). 
142 AP II, art. 6(2)(a). See also Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating 

to the Protection of Victims of International Armed Conflicts (Protocol I) (Adopted 8 June 1977, Entered 
into Force 7 December 1978) 1125 UNTS 3 (AP I), art. 75(4)(a); ICCPR, art. 14(3)(a); ECHR, art. 6(3)(a); 
ACHR, art. 8(2)(b). 

143 AP II, art. 6(2)(a). See AP I, art. 75(4)(a); ICCPR, art. 14(3); ECHR, art. 6(3); ACHR, art. 8(2); African 
Charter on Human and Peoples’ Rights (Adopted 27 June 1981, Entry into Force 21 October 1986) (Banjul 
Charter), art. 7(c). 

144 AP II, art. 6(2)(b). See AP I, art. 75(4)(b). 
145 AP II, art. 6(2)(c). See AP I, art. 75(4)(c); ICCPR, art. 15; ECHR, art. 7; ACHR, art. 9; Banjul Charter, art. 

7(2). 
146 AP II, art. 6(2)(d). See AP I, art. 75(4)(d); ICCPR, art. 14(2); ECHR, art. 6(2); ACHR, art. 8(2); Banjul 

Charter, art. 7(1)(b). 
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right to be present in one’s own trial147; the right against self-incrimination148; and the right to 
be advised of their judicial and other remedies and of relevant time limits.149 Needless to say, 
guarantees that have a legal basis in AP II apply to insurgent courts in the context of a NIAC 
and it is difficult to imagine a fair trial that does not incorporate all or most of these rights. 
 
4.1.2 Guarantees with a legal basis other than Additional Protocol II 
 
AP I on the protection of victims of IACs provides a list of judicial guarantees comparable to 
the one in AP II. In addition to the guarantees included in AP II, art. 6, three other guarantees 
are listed in AP I, art. 75, namely the right of the accused to present and examine witnesses on 
their behalf under the same conditions as witnesses against them150; the right to have the judg-
ment pronounced publicly151; and the right to not be prosecuted or punished by the same party 
for an offence for which final judgment has already been previously pronounced under the same 
law and judicial procedure (non bis in idem)152. The first two additional guarantees were not 
included in AP II because some delegates wished to keep the list of guarantees as succinct as 
possible.153 Although not included in AP II, “they should apply in [NIAC] to the extent that 
they are essential to a fair trial and they appear in the main human rights instruments”.154 As 
follows from the expression “in particular” in AP II, art. 6(2), the list of guarantees is not ex-
haustive, which implies that the right to present witnesses and have the judgment pronounced 
publicly can be “essential guarantees” under art. 6 even if they are not listed in the Protocol.  
 
As such, the right to present witnesses and have the judgment pronounced have the same weight 
as other fair trial guarantees retrieved from the IHRL acquis. If an insurgent court does not 
afford such guarantees, and those responsible for the insurgent court face charges for orches-
trating an unfair trial, it may be incumbent on the judge to determine whether those judicial 
guarantees are recognized as indispensable for an independent and impartial court proceeding. 
As for the right to not be prosecuted or punished by the same party for an offence for which 
final judgment has already been previously pronounced under the same law and judicial proce-
dure, it is a slightly more complex question that will be considered separately in the next section.  
 
  

 
147 AP II, art. 6(2)(e). See AP I, art. 75(4)(e); ICCPR, art. 14(3)(d). 
148 AP II, art. 6(2)(f). See AP I, art. 75(4)(f); ICCPR, art. 14(3)(g); ACHR, art. 8(2)(g) and (3). The right is a fair 

trial element under ECHR, art. 6(1), see ECtHR, Pishchalnikov v. Russia, Application no. 7025/04, 
Judgment of 24 September 2009, para. 71. 

149 AP II, art. 6(3). See AP I, art. 75(4)(j). Under IHRL, a right to appeal exists, see ICCPR, art. 14(5); CRC, art. 
49(2)(b)(v); ACHR, art. 8(2)(h); Banjul Charter, art. 7(1)(a); Protocol No. 7 to the Convention for the 
Protection of Human Rights and Fundamental Freedoms, as Amended by Protocol No. 11 (Opened for 
Signature 22 November 1984, Entry into Force 1 November 1988) (ECHR Protocol No. 7), art. 2(1). 

150 AP I, art. 75(4)(g). See ICCPR, art. 14(3)(e); ECHR, art. 6(3)(d); ACHR, art. 8(2)(f). 
151 AP I, art. 75(4)(j). See ICCPR, art. 14(1); ECHR, art. 6(1); ACHR, art. 8(5). 
152 AP I, art. 75(4)(h). See also GC III, art. 86; GC IV, art. 117(3); ICCPR, art. 14(7); ACHR, art. 8(4); ECHR 

Protocol No. 7, art. 4. 
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4.2 ‘Double jeopardy’ in the context of insurgent courts 
 
The principle of non bis in idem is formulated as “no one shall be prosecuted or punished by 
the same Party for an offence in respect of which a final judgement acquitting or convicting 
that person has been previously pronounced under the same law and judicial procedure” for 
IACs.155 It was not included in AP II because “this principle could not apply between the courts 
of the government and the courts of the rebels”.156 This gives rise to the question of whether 
double jeopardy is prohibited in NIACs or whether the prohibition is limited to IACs. 
 
The answer ultimately depends on whether double jeopardy is an “essential guarantee” for a 
fair trial. The ICCPR approaches the issue similarly as AP I by stating that “[n]o one shall be 
liable to be tried or punished again for an offence for which he has already been finally con-
victed or acquitted in accordance with the law and penal procedure of each country [emphasis 
added]”.157 Protocol No. 7 of the ECHR holds that “[n]o one shall be liable to be tried or pun-
ished again in criminal proceedings under the jurisdiction of the same State [emphasis added] 
for an offence for which he has already been finally acquitted or convicted in accordance with 
the law and penal procedure of that State [emphasis added]”.158 In several cases, the ECtHR has 
found that Protocol No. 7 art. 4 is applicable only to courts in the same state.159 No derogation 
from this article is permitted160, which indicates that the prohibition on double jeopardy as a 
judicial guarantee is essential for a fair trial under CA3(1)(d) and AP II, art. 6. This suggests 
that insurgent courts must comply with the non bis in idem requirement in a NIAC. 
 
This reading of non bis in idem is consistent with how the ICRC approaches double jeopardy 
in NIACs. The ICRC finds that the principle “should apply as a prohibition on double jeopardy 
of prosecution or punishment by the same Party [emphasis added], in the same manner as this 
principle is formulated in Article 75 of Additional Protocol I”.161 This would imply that a person 
can be prosecuted by both parties for the same crime, but cannot be prosecuted and punished 
twice by the same party. In defence of this interpretation, the ICRC argues that “[a] second trial 
by the same Party for the same act or on the same charge, after a final judgment acquitting or 
convicting the person concerned, should be deemed unfair”.162 Each side may thus sentence a 
person once for the same offence. However, if a person is captured by the State after serving 
time in insurgent prisons, they may be sentenced again. In light of the fact that “many States do 
not even recognize that the ne bis in idem principle applies to trials conducted in other States”163, 
it would be unlikely that States would recognise the principle vis-à-vis insurgent courts. The 
prohibition of double jeopardy should thus not constitute a barrier for States whose nationals 
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23 
 

have been sentenced by an insurgent actor abroad, such as foreign terrorist fighters who have 
been prosecuted in insurgent courts in Syria before returning to their home states. Time served 
in captivity may, however, be paid attention to in criminal sentencing decision-making. For 
instance, the provisions on penalty deduction in the Norwegian Penal Code also “applies to 
deprivation of liberty abroad”.164 Moreover, the “executed criminal sanction that was imposed 
abroad [emphasis added] for an act for which sentence is also passed in Norway shall as far as 
possible be deducted from the Norwegian sentence”.165 It is an interesting and unresolved ques-
tion whether penalty deduction also applies to person that have served time in insurgent prisons. 
 
4.3 ‘No penalty without law’ and insurgent courts 
 
The legal principle of no penalty without law (nulla poena sine lege) is a basic requirement for 
the rule of law. Although the term “law” could be construed as eliminating the possibility of 
insurgent governance or legislation, such an interpretation would likely be too narrow. The 
ICRC commentary acknowledges that “the possible co-existence of two sorts of national legis-
lation, namely, that of the State and that of the insurgents, makes the concept of national law 
rather complicated in this context”.166 The UK Manual on the Law of Armed Conflict notes that 
“the use of the bare word ‘law’ (….) could also be wide enough to cover ‘laws’ passed by an 
insurgent authority.”167 This is indicative of opinio juris that at least the UK government con-
siders that legislation (if only in quotation marks) can be passed by insurgents, and that this has 
relevance in considering whether the criteria under AP II, art. 6(2)(c) have been fulfilled. 
 
Insurgent courts may apply existing legislation of the territorial State, but this is not their only 
option. In a related discussion on the legality of security detention of civilians, Deborah Casalin 
has argued that detentions must be based on some existing law – which will usually be that of 
the State – in order to satisfy the principle of legality.168 However, the prohibition on arbitrary 
detention under IHL cannot be applied to NSAGs in the same way it is applied to States. The 
reason is that it is extremely unlikely that domestic legislation would permit NSAGs to detain 
individuals or permit such groups to pass “legislation” that provide a legal basis for detention.169 
For that reason, one must not look to national legislation for the legal basis for detention, but 
rather look to the safeguards in CA3. If the criteria in CA3 are met, then the principle of legality 
can be said to be satisfied (under IHL), and the same may apply to insurgent court proceedings. 
 
It is relevant to note that many insurgent courts are faced with the dilemma of which laws to 
apply. FARC distinguishes between regulations developed internally and disciplinary mecha-
nisms, on the one hand, and rules applicable to the general population, on the other hand. Inter-
nal documents include the FARC Statute, the Disciplinary Regulations and the Internal Norms 
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of Commandments, which was first decided on in 1966 and since revised in 1978, 1982, 1993, 
2007 and 2013.170 The administration of justice for civilian matters initially took the form of 
“local customs, rooted in the values and traditions of peasant life”, and, later, as a manual of 
obedience that was “a guide for the good functioning of the community”.171 The LTTE contin-
ued to use the Sri Lankan government’s legal codes and court structures, then established its 
own comprehensive legal system together with its own system of courts.172 The criminal justice 
system was centred on the Tamil Eelam Penal Code of 1994, which draws on the British-style 
Sri Lankan Penal Code and the LTTE’s interpretation of the Thesavalamai Code, which again 
builds on Tamil cultural norms for regulating inheritance, marriage, and other civil practices.173 
In insurgent courts in Syria, it is not uncommon for judges to use the Unified Arab Criminal 
Code, which is a document rooted in Islamic law and adopted by the Arab League.174 IS courts 
in Syria used rules, religious edicts and codes of conduct to regulate the behaviour of both its 
own forces and the civilians they governed, and also referred to prior verdicts of their courts.175 
 
4.4 Criminal liability for taking part in an insurgent proceeding 
 
The prohibition of sentencing without due process remains intact and is stipulated in a wide 
range of legal instruments, including the GCs, AP I, AP II, the Rome Statute and its Elements 
of Crimes.176 NSAG leaders, judges, other court officials and executioners who has a function 
in the operation of an insurgent court may thus be criminally liable if they take part in an insur-
gent court proceeding that does not afford the requisite judicial guarantees. If the proceedings 
fail to meet the minimum fair trial standards that CA3(1)(d) and AP II, art. 6, prescribe, those 
responsible for sentencing without due process may have individual criminal responsibility. 
 
4.4.1 Judicial guarantees and criminal liability in Sakhanh 
 
In 2017, a Swedish war crime case demonstrated that the judicial guarantees offered by an 
insurgent court may be used by a defendant as a ground for excluding criminal responsibility. 
The case concerned Haisam Sakhanh, who was convicted by the Stockholm District Court for 
executing seven prisoners in Syria.177 Sakhanh belonged to a NSAG called Suleiman’s 
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company (Firqat Suleiman el-muqatila), who upon capturing soldiers of the Government of 
Syria decided to execute them. Although Sakhanh admitted to have taken part in the execution, 
he denied criminal responsibility “since he carried out a death sentence issued by a legitimate 
court in accordance with the requirements of a fair trial pursuant to [IHL]”.178 In the Swedish 
Penal Code, the “crime against international law, grave degree” (grovt folkrättsbrott) incorpo-
rated IHL norms, including CA3, into Swedish law.179 This required the Swedish courts to clar-
ify the legal framework for insurgent courts under IHL. 
 
The judgments elaborate on the meaning of the requirements of an independent, impartial and 
fair trial. Importantly, the Stockholm District Court and the Svea Court of Appeal found that “a 
non-state actor must in certain situations be able to establish its own courts”.180 In its factual 
assessment of the case, both courts found that there were serious flaws in terms of judicial 
guarantees. According to Sakhanh, the NSAG convened a legal council that consisted of judges 
who had formerly served in the courts of the Syrian Government but had since defected. The 
military unit that the captured soldiers belonged to was notorious for committing grave crimes, 
such as rape and murder of civilians, which warrants the death penalty according to domestic 
Syrian legislation. As such, the insurgent court used competent judges who employed the laws 
of the State. Both military and civilian witnesses testified.181 On the other hand, it appeared that 
the captured soldiers were killed “not as a result of judicial proceedings, but rather for the pur-
pose of revenge”182 and this was substantiated with slogans from the video of the killings that 
was disseminated on social media.183 Finally, only 41 hours elapsed between the capture of the 
soldiers and their execution, which indicates that the insurgent proceeding was rushed and that 
it was unlikely that the soldiers could influence the outcome of the trial.184 
 
4.4.2 The relationship between judicial guarantees and criminal responsibility 
 
The relationship between judicial guarantees, on the one hand, and individual criminal respon-
sibility, on the other hand, is fairly complex and requires further examination. For the purposes 
of this thesis, criminal liability for the prohibition of sentencing without due process is the most 
relevant crime to look at. However, NSAGs who are not equipped for prosecution may be fur-
ther accused of hostage taking, which constitutes another war crime.185 In Sakhanh’s case, the 
insurgent proceeding he took part in clearly did not meet fair trial standards under IHL. Need-
less to say, the degree to which insurgent courts afford judicial guarantees varies, producing 
different legal consequences for the persons involved in the conduct of insurgent trials. 
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We may understand the requirement to offer judicial guarantees as a spectrum that ranges from 
few judicial guarantees to many, or that rates the quality of the judicial guarantees from low to 
high. On the one end of the spectrum, marked with (A) in figure 2, we may imagine an insurgent 
court proceeding that clearly fails to offer the quality and quantity of guarantees that IHL dic-
tates. (A) is clearly a violation of IHL and a war crime under ICL. On the other end of the 
spectrum, labelled with (C), we may imagine an insurgent court proceeding that affords all or 
most of the judicial guarantees recognized as indispensable. Such an insurgent court proceeding 
would clearly be permitted under IHL and would not be a war crime. 
 
 
 
 
 
 
 
 
 
In addition to the clear-cut cases on each side of the spectrum, we have situations in the middle 
that are in a grey zone. First of all, we may imagine a court proceeding that offer many judicial 
guarantees, most of which are of a high quality, but which cumulatively do not substantiate 
towards a fair trial, labelled (B). Such court proceedings would likely be affected by the legal 
doctrine of de minimis, which means that the court system refuses to consider trifling matters. 
For instance, both the ICTY and the ICC lack jurisdiction for violations of IHL that are not 
“serious”.186 In Tadíc, the Appeals Chamber of the ICTY addressed the scope of its jurisdiction 
for “violations of the laws or customs of war” in the ICTY Statute.187 For the ICTY to have the 
power to prosecute a person, the violation must (i) be an infringement of a rule of IHL, (ii) the 
rule must be customary in nature or meet the conditions of a rule that belong to treaty law; (iii) 
the violation must be serious; and (iv) the rule must entail individual criminal responsibility of 
the person breaching the rule under customary or conventional law.188 With regards to the cri-
teria that a violation of IHL must be “serious”, the Appeals Chamber elaborated that the viola-
tion “must constitute a breach of a rule protecting important values, and the breach must involve 
grave consequences for the victim”.189 If the conduct was not “serious”, then the ICTY did not 
have jurisdiction (even if the conduct involved constituted a war crime).  
 
In Tadíc, the ICTY further illustrates the jurisdictional threshold for the term “serious violation” 
found in the ICTY Statute with the following example. In IHL, there is a rule that private prop-
erty must be respected by an army occupying enemy territory. The rule has a basis in the Hague 

 
186 ICTY Statute, art. 3. The Rome Statute distinguishes between grave breaches as a category of war crimes, 

which is defined in art. 8(2)(a); other serious violations of the laws and customs applicable in IACs, which is 
defined in art. 8(2)(b); serious violations of CA3, which is defined in art. 8(2)(c); and other serious viola-
tions of the laws and customs applicable to NIACs, which is defined in art. 8(2)(e). 

187 ICTY Statute, art. 3 
188 Tadíc, para. 94.  
189 Ibid., para. 94(iii). 

(A)                          B                         C)                        (B)                        (C) 
 

Few/low quality                    Judicial guarantees                    Many/high quality 

Figure 2: A spectrum imagining the judicial guarantees offered by an 
insurgent court as a range from few/low quality guarantees to many/ 
high quality guarantees in order to illustrate issues of criminal liability. 
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Regulations, art. 46, para. 1, and a corresponding rule in customary international law.190 Alt-
hough the rule is clear, the ICTY found that “a combatant appropriating a loaf of bread in an 
occupied village would not amount to a ‘serious violation’” of IHL, even if it may be regarded 
as falling short of the principle in IHL.191 The fact that a rule with a basis in treaty or custom 
was violated does not mean that it was sufficiently “serious” for the ICTY to have jurisdiction. 
Stealing a loaf of bread in an occupied village constitutes plunder, a customary war crime with-
out any requirement of scale.192 However, plunder in the loaf of bread example is not suffi-
ciently grave to amount to a serious violation within the meaning of the ICTY Statute.193 
 
Returning to the issue of guarantees afforded by insurgent courts, we can assume that there are 
situations in which persons responsible for conducting an unfair trial will not be prosecuted 
even if they violate their obligations under IHL. To establish whether conducting a trial is in 
fact a war crime within the jurisdiction of the ICC, the Elements of Crimes uses a cumulative 
approach, whereby the ICC “should consider whether, in the light of all relevant circumstances, 
the cumulative effect of factors with respect to guarantees deprived the person or persons of a 
fair trial”.194 Even if a particular court proceeding is found to infringe upon a rule under IHL, 
the guarantees afforded may decrease the seriousness of the violation to the extent that it would 
clearly not be a “serious violation” that falls within the jurisdiction of the Rome Statute. Ap-
plying the cumulative approach indicate that an increase in the quality and quantity of guaran-
tees correspond to a decrease in the “seriousness” of the violation of the prohibition of sentenc-
ing without due process. In such cases, insurgent court proceedings that are found to violate the 
right to judicial guarantees may still fail to meet the jurisdictional threshold of seriousness and 
thus not constitute a war crime within the jurisdiction of the ICC. The doctrine de minimis may 
have similar implications in other international and domestic criminal law systems.195 
 
4.5 Command responsibility vis-à-vis insurgent courts 
 
The discussion of criminal liability for those taking part in an insurgent court proceeding is 
incomplete without considering the application of command responsibility, which is a discrete 
form of omission liability.196 Pursuant to the doctrine, a superior may be held criminally liable 
for omitting to prevent or punish the criminal activities of their subordinates.197 In the Statutes 
of the ICTY and ICTR, superiors must “take the necessary and reasonable measures to prevent 
such acts or to punish the perpetrators thereof”.198 The Rome Statute includes two formulations, 

 
190 Ibid.  
191 Ibid.  
192 Henckaerts and Doswald-Beck, Customary IHL, Rule 52. 
193 ICTY Statute, art. 1. 
194 Elements of Crimes, art. 8(2)(c)(iv), element 4, fn. 59. 
195 Whether a given insurgent court proceeding is de minimis is a matter that is distinct from whether ICL desig-

nates the conduct involved in it as a punishable offence. In Johann Neitz, the Judge Advocate at a Canadian 
Military Court took the view that all breaches of the laws of war are war crimes. Although all violations of 
IHL may give rise to international responsibility of the party to which the violation may be attributed, the 
proposition that all breaches are war crimes has been described as “simplistic”, see A. Cassese et al., 
Cassese's International Criminal Law (Oxford University Press, 2013), 68. 

196 Ibid., 180-81. 
197 Ibid. 
198 ICTY Statute, art. 7(3); ICTR Statute, art. 6(3).  
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one for commanders199 and one for other superiors200. The first formulation applies to “a mili-
tary commander or person effectively acting as a military commander”, which may include 
leaders of NSAGs. If a crime is committed by “forces under his or her effective command and 
control, or effective authority and control”201 and the crime is the result of a commander’s “fail-
ure to exercise control properly over such forces”, the commander is liable.202 With regards to 
court proceedings, the Statute’s criteria is that the “military commander or person failed to take 
all necessary and reasonable measures within his or her power to prevent or repress their com-
mission or to submit the matter to the competent authorities for investigation and prosecution 
[emphasis added]”.203 If the matter is submitted to competent authorities, it may relieve the 
commander of criminal responsibility for crimes within the ICC’s jurisdiction.204 
 
If the NSAG commander learns of the crimes prior to their commission, he or she cannot avoid 
criminal responsibility merely by imposing punishment after the fact. The ICC Pre-Trial Cham-
ber provided a non-exhaustive list of the type of measures required to discharge the com-
mander’s duty to prevent, drawing on case law of the ICTY and ICTR. The list included “to 
take disciplinary measures to prevent the commission of atrocities by the troops under the su-
perior’s command”.205 Arguably, the doctrine of command responsibility “calls for military 
leadership and disciplinary action, not necessarily for formal court procedures”.206 Fleck finds 
dissemination of relevant rules (such as codes of conduct) and training to be more relevant than 
the convocation of courts. While insurgent leaders must maintain discipline and comply with 
legal obligations, “criminal courts are not in the centre of such activities, as they will become 
relevant only in extreme situations post factum”.207 To Fleck, referring the matter to prosecution 
at a court holds legal weight, but does not mean commanders are not also obligated to prevent. 
 
Notwithstanding the responsibility to prevent, the ICC has considered the existence of a func-
tional insurgent court system to be an important element in the application of the doctrine of 
command responsibility. In Bemba, the ICC found that a commander of the Movement for the 
Liberation of the Congo (MLC), an insurgent group turned political party, “neither took the 
necessary nor the reasonable measures within his material ability to prevent or to repress the 

 
199 Rome Statute, art. 28(a). 
200 Ibid., art. 28(b). 
201 Ibid., art. 28(a). 
202 Ibid. 
203 Ibid., art. 28(a)(ii).  
204 The second formulation applies to “superior and subordinate relationships” not covered by the first formula-

tion. Superiors are criminally responsible for crimes committed by subordinates if they were “under his or 
her effective authority and control” and the crimes were a “failure to exercise control properly over such 
subordinates”, see ibid., art. 28(b). A criterion for responsibility is that the superior “failed to take all neces-
sary and reasonable measures within his or her power to prevent or repress their commission or to submit the 
matter to the competent authorities for investigation and prosecution”, see ibid., art. 28(b)(iii).  

205 ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, Decision Pursuant to Article 
61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 
Decision of 15 June 2009, para. 438. 
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Krieger (Cambridge University Press, 2015), 182.  
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crimes committed by his MLC subordinates”.208 In reaching the finding, the ICC “has given 
particular weight to (..) the availability of a functional military judicial system [emphasis added] 
within the MLC through which he could have punished crimes committed and prevented their 
future repetition”.209 A legal consequence of insurgent courts may be their potential to shield 
insurgent commanders from criminal responsibility for the crimes of their subordinates.210 
 
The persuasive authority of Bemba on findings of both law and fact (and particularly the latter) 
was greatly diminished following Bemba’s acquittal on appeal.211 The ICC Appeals Chamber 
found that the Trial Chamber had made “serious errors” in its decision of 21 March 2016, in-
cluding in its assessment that Bemba “took all necessary and reasonable measures to (…) pun-
ish the commission by his subordinates of the other crimes within the scope of the case”.212 
More specifically, the Trial Chamber overestimated “the measures that [Bemba] could have 
taken in light of the limitations he faced in investigating and prosecuting crimes as a remote 
commander sending troops to a foreign country”.213 The Trial Chamber also blamed Bemba for 
“having failed to empower other MLC officials to fully and adequately investigate and prose-
cute allegations of crimes”, but cited no evidence in support of this finding.214 The issue of 
insurgent courts was a point of contention in terms of whether the charges that were brought 
were supported by the evidence. In a dissenting opinion, two judges addressed the way the Trial 
Chamber had considered Bemba’s insurgent court system and found that the ICC did not over-
look significant evidence.215 After Bemba’s acquittal, the failure to employ the use of an insur-
gent court cannot be said to have resulted in a conviction at the ICC. However, the Appeals 
Chamber did not criticize the idea that insurgent courts could be used in combination with other 
efforts to effectively mitigate a commander’s responsibility for the actions of their subordinates.  
 
4.6 Implications for people in insurgent-controlled territory 
 
If an insurgent court complies with the requirement of judicial guarantees, we may ask if they 
are capable of producing legal consequences for inhabitants of insurgent-controlled territory. 
This connects to a debate about the decisions of illegitimate institutions. The decisions of in-
surgent court officials would likely not be considered legally binding under the laws of the 
territorial State. This does not mean that the judgments rendered by insurgent courts cannot 
have consequences for the people affected. In 1970, the UN Security Council declared that “the 
continued presence of the South African authorities in Namibia is illegal” and that all acts taken 
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by South Africa “on behalf of or concerning Namibia after the termination of the Mandate are 
illegal and invalid”.216 The ICJ interpreted this resolution narrowly to omit acts that exclusively 
benefitted the people of Namibia, arguing that “this invalidity cannot be extended to those acts, 
such as, for instance, the registration of births, deaths and marriages, the effects of which can 
be ignored only to the detriment of the inhabitants of the Territory [emphasis added]”.217 
 
A similar argument has been raised by the US Supreme Court following the American Civil 
War. The Justices distinguished between, on the one hand, legislative decisions exclusively 
preoccupied with maintaining peace and order within southern society and, on the other hand, 
actions in furtherance of the war effort. From the decision Texas v. White: 
 

[A]cts necessary to peace and good order among citizens [emphasis added], such for example 
[sic], as acts sanctioning and protecting marriage and the domestic relations, governing the course 
of descents, regulating the conveyance and transfer of property, real and personal, and providing 
remedies for injuries to person and estate, and other similar acts, which would be valid if emanat-
ing from a lawful government must be regarded in general as valid when proceeding from an ac-
tual, though unlawful, government [emphasis added], and that acts in furtherance or support of re-
bellion against the United States, or intended to defeat the just rights of citizens, and other acts of 
like nature, must, in general, be regarded as invalid and void.218 

 
In the transition from a NIAC to peace, it may well be in the interest to not uproot every act 
sanctioned by the insurgent courts or by the insurgent government throughout the conflict. This 
is particularly true for long-lasting conflicts, such as Colombia’s more than 50-year-long civil 
war, in which FARC played a key role in the administration of justice, thereby providing law 
and order.219 Throughout the Syrian civil war, many people are denied the correct paperwork 
by the courts and this is believed to disproportionately affect women. Denied paperwork, 
women are unable to report crimes and secure employment.220 Those who live in insurgent-
controlled territories are left with paperwork that are invalid outside their own region.221 It 
therefore makes eminent sense to emphasize as valid acts “necessary to peace and good order 
among citizens”, which the US Supreme Court did in 1869, and acts “the effects of which can 
be ignored only to the detriment of the inhabitants of the Territory”, which the ICJ did in 1971. 
 
In his 2018 study, Klamberg extended the argument to insurgent courts, arguing that “it may be 
reasonable and necessary for states to recognize decisions by authorities and courts established 
by non-state actors in the interests of the inhabitants of the territory concerned”.222 Insofar as 
the acts in question were not in furtherance of the insurgency as such, States may find it neces-
sary to recognize as valid court decisions that benefit the people under insurgent control.   
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5 Conclusion 
 
This study was motivated by the recognition that insurgent courts are a feature of many NIACs 
and that they may be capable of having legal consequences. The consequences were found to 
be limited, discrete, and particular. Still, the thesis made progress in exploring the nature and 
extent of the legal consequences that insurgent courts give rise to, as well as related legal issues. 
 
5.1 Summary of findings 
 
As this study has demonstrated, the legal status of insurgent courts is inextricably intertwined 
with the issue of procedural fairness. If insurgent courts meet the requirements of CA3(1)(d), 
AP II, art. 6, and customary international law, and the broader body of IHRL appended to the 
NSAG’s obligations under IHL, then they may give rise to a range of legal consequences. Fol-
lowing the approach in the Elements of Crimes, this requires that we interpret CA3 to give it 
the meaning of AP II, art. 6. Insurgent court proceedings must incorporate the guarantees that 
have a legal basis in AP II, and possibly also other guarantees for procedural fairness from 
IHRL, to meet the criteria for a fair trial under IHL. With regards to the judicial guarantee of 
“no penalty without law”, the sources used in this study indicate that the word “law” could be 
wide enough to cover insurgent legislation.223 In either case, the legality principle will likely be 
satisfied (under IHL) if the court proceeding meets the criteria in CA3 and AP II, art. 6.  
 
If the trial is not fair, those responsible may incur individual criminal responsibility for the war 
crime of sentencing without due process, at least insofar as the violation meets the jurisdictional 
threshold of “seriousness”. If an insurgent commander learns that his or her subordinates have 
committed a crime, formal procedures at an insurgent court may relieve the commander of their 
criminal responsibility. However, it may not be an excuse for the lack of military leadership or 
disciplinary action. As of writing, there is no evidence that the prohibition of double jeopardy 
has any relevance in the interaction between domestic courts and insurgent courts. Persons who 
have been convicted by an insurgent court are thus not protected by the prohibition of double 
jeopardy, a prohibition which even has limited application to court proceedings in other States.  
 
When insurgents govern, it may be tempting to disregard any acts of insurgent institutions as 
“anarchy, rebellion, or even plain banditry”.224 As we might recall, delegates staunchly pro-
tested the very possibility that “a group of insurgent nationals”, “a group of outlaws” and “a 
subject of domestic law” could be construed to be on an equal footing with a sovereign state.225 
Still, as demonstrated above, insurgent court decisions whose consequences benefit the people 
under insurgent control may be deemed valid by traditional State authorities. As such, many 
States will have to decide whether acts that would be valid if emanating from a lawful court is 
also valid when emanating from an actual, though unlawful, court. This is relevant both for 
States that host a NIAC and for other States that interact with the “victims” of such courts, for 
instance, with regards to determining the validity of birth, death or marriage certificates.  

 
223 See i.e. UK Ministry of Defence, Manual of the Law of Armed Conflict, para. 15.42, fn. 94. 
224 Phrasing borrowed from ICRC, 1960 Commentary on GC III, 33. 
225 See Cassese, "The Status of Rebels," 421-22. 
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5.2 Next steps in research on insurgent courts 
 
In 2007, Somer concluded his paper on insurgent courts by stating that “[t]he challenges of 
establishing courts which offer all the fundamental guarantees are formidable (…) It is unlikely 
that all but the most organized armed opposition groups would be able to meet the standards”.226 
The study initiated a decade of scholarly inquiries into the issue of insurgent courts. Although 
the legal basis for insurgent courts remain the same – CA3 and AP II – scholars of insurgent 
courts have more sources to rely on in clarifying their status today than formerly. This is an-
chored in the widespread prevalence of insurgent courts and the reluctant, but gradual consid-
eration of the issue by the courts. Most significantly, the ICC found that insurgent courts may 
have relevance for the application of the doctrine of command responsibility. The guarantees 
offered by an insurgent court were also found to be relevant for a Swedish war crime case.227 
 
Recent trends in IHL research suggest that it is possible to predict a crystallization of the law 
of NIAC as applicable to insurgent courts. This will require further clarification of the relation-
ship between IHL and IHRL, as well as further case law in support of a test of appropriateness 
for judicial guarantees offered by insurgent courts. As was noted as early as 1973, “[g]uerrillas 
(…) are not apt to carry black robes and white wigs in their backpacks. Any proceeding they 
convoke will necessarily be ad hoc”.228 If IHRL standards are inserted into IHL with a “one 
size fits all” approach, insurgent proceedings will be held to a standard that the factual reality 
of armed conflict cannot accommodate. At worst, insurgents could seek to minimize risk by 
killing their adversaries in order to not be accused of the war crimes of sentencing without due 
process. Our interpretation must be guided by the interdependence of various rules of IHL.229 
 
The many examples of insurgent courts and the gradual entry into case law is an open invitation 
for closer scrutiny. This thesis did not conduct a review of the judicial guarantees offered by 
specific insurgent courts at a distance, because it would exhaust the scope of this study. Instead, 
priority was given to reviewing the international legal regimes applicable to the legality of in-
surgent courts. This thesis found that the requirement of judicial guarantees is the sole require-
ment under the material rules of IHL and that it does not constitute an insurmountable barrier 
for insurgent courts. With this point of departure, the question is not whether insurgent courts 
are universally invalid or categorically legitimate (they are not), but rather under which condi-
tions decisions by insurgent courts have legal consequences. The lack of case law implies that 
legal consequences of insurgent courts can only be identified in narrowly defined situations, all 
of which remain intensely intertwined with the courts’ ability to uphold judicial guarantees. 
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