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Abstract

This overview illustrates that there is a gap in our knowledge of how domestic courts handle investorstate disputes. As it turns out, some foreign investors use the domestic courts of the host State prior to
initiating investment treaty arbitration. Subject matter-wise these cases are very diverse and not all of
them are initiated by investors against the host State. Moreover, in the four countries analysed investors
often appealed to the highest courts of the land, but they lost more cases than they won. These findings
should help UNCITRAL Working Group III conceptualize the meaning of ‘investor-state dispute’ and
the relationship between domestic and international methods of ISDS. It concludes by inviting further
empirical research to understand how domestic courts handle investor-state disputes. This in turn can
help us develop normative arguments as to why domestic courts should be included in the reform
process.
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1 Introduction
The United Nations Commission on International Trade Law (UNCITRAL) Working Group
III is considering multiple avenues through which investor-state dispute settlement (ISDS)
could be reformed. These include: (a) setting up a standing, Multilateral Investment Court; (b)
the creation of an Appellate Body; (c) keeping the status quo; or (d) resorting to domestic
courts.1 . Working Group III also highlighted the need to reduce the duration and cost of
proceedings by using forms of dispute settlement ‘other than arbitration’, such as negotiation,
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consultations, diplomatic efforts or mediation,2 and the need to use investment treaty arbitration
(ITA) as a ‘last resort recourse’.3
Furthermore, it is important not to lose sight of the broader aim of the reform process,
which is to identify possible concerns relating to ISDS and to develop relevant solutions to such
concerns.4 However, ISDS is not restricted to ITA. As Behn’s 2017 study notes, ‘the majority
of [ITA cases] appear to be claims of last resort’5 and ITA seems to form the visible tip of the
iceberg. Yet, ISDS also includes various alternative dispute resolution mechanisms (mediation,
negotiation, and conciliation), commercial arbitration, domestic administrative proceedings,
and domestic court proceedings in the host State. Some of these ISDS methods are less visible
than ITA and remain under-studied. Therefore, in our effort to provide some ailments to the
problems of ITA, we risk not considering the less visible parts of the ‘ISDS iceberg’, such as
domestic court proceedings.
The reform process is predicated on the importance of ‘a factual underpinning of its
deliberations’ and the reliance on empirical and statistical evidence.6 Whilst recent empirical
projects7 have provided us with a lot clearer image of ITA, I have yet to find any empirical
studies that take a critical look at domestic court proceedings between investors and the host
State. Therefore, I argue that before we move forward with any of the four reform options, we
first need to have a better understanding of what happens in domestic courts prior to the
commencement of ITA.
Taking a step back from ITA is crucial because one of the major justifications for having
ITA in the first place, is to ensure that investor-State disputes are denationalized. Thus - so the
argument goes - investors will not be subjected to domestic courts that lack independence, are
less efficient, or are biased against foreigners.8 However, much of this justification is premised
on anecdotal evidence and not actual studies. Recent empirical studies have shown that several
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justifications for having ITA and international investment agreements (IIA), such as the
depoliticization9 of the disputes and the promotion of investments10 rest on shaky grounds.
Considering the above, in the following overview I will discuss the broader implications
for the ISDS reform process of an empirical project I conducted from late 2017 to early 2018
on four countries (USA, Canada, Romania, and Hungary).11 In Part 2, I look at whether
domestic court proceedings had preceded the ITA cases brought against the countries analysed.
Based on the findings in Part 2, in Part 3 I discuss some of the possible reasons why a
large percentage of investors relied on the domestic courts of the host countries even when they
had the option to pursue ITA.
Prior to concluding, in Part 4 I look at the broader implications of the study for the ISDS
reform process, focusing on the complementary nature of domestic proceedings and ITA.

2 A Significant Part of Investors Relied on Domestic Courts Even if they had the
Option to Pursue ITA
2.1 Theory, Hypotheses, and Case Selection
In this short overview, I cannot do proper justice to the methodology, case selection and
delimitation used in the original study. For that, I kindly refer the readers to the original study.12
For now, it is worth mentioning that the study was centred on three interconnected questions:
•

Do investors rely on the domestic courts of the host State prior to commencing ITA?

See Geoffrey Gertz et. al., “Legalization, Diplomacy and Development: Do Investment Treaties De-Politicize
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•

If they do, what are some of the reasons explaining why investors rely on domestic courts?

•

Should investors rely on the domestic courts of the host State prior to ITA?

The study then introduced several hypotheses that informed the methodology, the country and
the case selection. The study used a dataset of 46 ITA cases and 80/46 domestic cases13 that
were referenced in the ITA cases. For the purpose of the study, Canada and the United States
were considered as highly developed judiciaries, with the occasional, highly publicized
exceptions, such as Loewen.14 Conversely, Hungary and Romania were classified as
transitional judiciaries.15 They have transitioned from a communist regime to a market
economy and joined the EU in 2004 and 2007, respectively. The 2017 EU Justice Scoreboard
conducted on EU Member States found that in Hungary and Romania, slightly more than a third
of companies had a negative perception of local courts.16 Furthermore, Romania is still under
the EU Commission’s ‘Cooperation and Verification Mechanism’ (CVM) which is meant to
assist the country in the fields of judicial reform, corruption and organised crime. 17 In the case
of Hungary, the 2018 Sarghentini Report of the European Parliament was highly critical
towards the Hungarian Government’s tactics to undermine the rule of law and the independence
of the judiciary.18
Concerning the theory, one of the justifications for having ITA is to ensure that
investor-State disputes are denationalized, so that foreign investors are not subjected to
domestic courts that are biased against them. ‘Depending on the country involved’, local courts
might not be independent from the host government, they might be prejudiced towards foreign
investors, local courts might not have the expertise to apply complex principles of international
law, and often have inefficient procedures in place.19 Advocates of ITA also argue that domestic
remedies in ‘developing and transition states, and even in developed countries, are inadequate
because they take much too long [time], [and domestic courts] are biased, are corrupt, or are
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otherwise unreliable’.20 Furthermore, domestic courts might defer too much to their national
administrations,21 or some jurisdictions condition the launching of a case by the payment of a
court fee.22 Lastly, the presence of ‘fork-in-the-road’ (FITR) clauses in the investment treaties
might prompt investors to circumvent domestic courts because investor-state tribunals can
dismiss a case if the investor brought domestic proceedings.
In light of the above, one may expect that:
•

(H1) Foreign investors will circumvent the domestic courts of the host State if they have the
option to pursue ITA

•

(H2) Foreign investors will more likely circumvent domestic courts in host States with
transitional judiciaries than in States with highly developed judiciaries

If foreign investors do in fact resort to domestic courts, are they able/willing to pursue multiple
levels of adjudication? One could argue that this will depend on the level of trust that foreign
investors have in the domestic judicial system, the available domestic judicial
avenues/remedies, and how efficiently domestic courts can handle appeals or other forms of
recourse. Thus, investors operating in countries with highly developed judiciaries would appeal
more often a lower court’s decision, because they trust the system and in a more efficient system
the likelihood of obtaining a swift settlement of the appeal is higher. Conversely, investors
operating in countries with transitional judiciaries would appeal less often, because they do not
trust the impartiality or efficiency of the system and they would rather spend the extra time and
money on international arbitration. Thus, we may hypothesize that:
•

(H3) Investors operating in countries with transitional judiciaries appealed less than those
in countries with highly developed judiciaries did.

What about how investors might perceive domestic courts? It is argued that a low success-rate
before domestic courts might create the perception among investors that domestic courts are
biased against them. This can happen at two different stages. Firstly, if counsel has information
that foreign investors lose more domestic cases than they win, this might inform the investor
not to rely on domestic courts but pursue ITA, where the chances of bias might be lower.
Secondly, a foreign investor might perceive domestic courts as being biased against it in an
individual case, if it loses all/most cases before the local courts. This in turn might give the
investor an extra reason to commence international arbitration. Furthermore, if the argument
were correct that less developed judiciaries will disfavour foreign investors, then one would
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expect a higher investor loss rate in transitional judiciaries as opposed to highly developed
judiciaries.23 Therefore, the expectation is that:
•

(H4) Foreign investors will have a lower success-rate in domestic courts of the host State
prior to ITA and this will be more pronounced in transitional judiciaries

In order to provide a more thorough overview, I also looked at the domestic disputes from the
perspective of the disputing parties (ratione personae) and their subject matter (ratione
materiae).
The more direct avenue to assess whether foreign investors would circumvent the
domestic courts of the host State when they had the option to pursue ITA (H1), was to verify
whether the ITA cases against the USA, Canada, Romania, and Hungary (Step 1) referenced
prior domestic cases between the investor and the relevant host State (Step 2). Once I identified
the references to domestic cases in the international documents, I proceeded to gather the
domestic cases from domestic databases or by petitioning domestic courts (Step 3). With this
extra information, I could test the rest of the hypotheses (H2, H3, and H4) (Step 4). The
following sections shortly discuss the results.
2.2 References to Prior Domestic Court Proceedings
As Figures 1 and 2 illustrate, the results for H1 and H2 are more nuanced than the hypotheses
suggested. When counting all ITA cases that referred to any type of domestic cases, then 70%
of the ITA cases against the USA made references to domestic court proceedings that were
initiated prior to ITA. This number is 55% for Canada, 85.7% for Hungary, 77.8% for Romania,
and 67.4% overall for the four countries. These numbers change slightly when counting the
ITA cases that referred to relevant24 domestic cases, to 70% of ITA cases against the USA, 40%
against Canada, 71% against Hungary and 66.7% against Romania referring to prior domestic
cases between the investor and the host State. The average for the four countries is 56.5%. This
result weakens H1, according to which foreign investors will circumvent domestic courts if
they have the option to pursue ITA. The data weakens H2 as well. In the two transitional
countries, Romania and Hungary, the percentage of ITA cases preceded by domestic cases was
equally high as in the USA and higher than in Canada.
In conclusion, these findings indicate that at least for the countries included in the study,
a large percentage of investors resorted to the courts of the host State prior to initiating ITA,
regardless of whether the domestic judiciary was highly developed or transitional.
23
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Figure 1. Percentage of ITA cases referring to any type of domestic cases in the Host State
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Figure 2. Percentage of ITA cases referring to relevant domestic cases in the Host State
100

80
60
40
20
0
USA (10)

Canada (20)

Hungary (7)

Romania (9)

Total (46)

* In brackets the number of ITA cases
2.3 The Rate of Domestic Appeals
Next, I looked at the levels of domestic adjudication the investors pursued in order to test the
hypothesis that investors operating in countries with transitional judiciaries appealed less than
those in countries with highly developed judiciaries did (H3). As Figure 3 illustrates, in all four
countries investors regularly appealed first instance cases that preceded ITA and often ended
up before the highest courts of the land. For the USA and Canada, the rate of appeal for first
instance cases is 40% and 54% respectively, while 30% and 30.8% of the cases reached the
highest courts. In the case of Hungary and Romania, the number of appealed first instance cases
(80% and 82%) and those that reached the highest courts (80% and 64%) are significantly
higher.25
Figure 3. Percentage of appealed domestic cases preceding ITA
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These findings weaken the third hypothesis (H3). Investors in the two transitional judiciaries
appealed more often than investors in the highly developed judiciaries did and they reached the
highest courts of the land more often. The lower rates of appeals and highest court cases in the
USA and Canada might be a result of greater court costs or the difficulty to reach the highest
courts in non-unitary states, such as reaching the US Supreme Court.26
In conclusion, the data indicates that investors might be willing to pursue multiple levels
of domestic adjudication, regardless of whether the judiciary is transitional or highly developed.
The possibility to appeal might also influence the decision of investors to resort to domestic
courts, since the higher courts can correct possible errors of the lower courts, an option not yet
present in international investment law.27
2.4 Domestic Cases Ratione Personae and Materiae
I then looked at the domestic cases ratione personae and materiae. As shown in Figure 4, on
average investors initiated most (83.7%) of the domestic cases preceding ITA against some
form of emanation of the State or State controlled commercial entity. In the case of Canada, it
is interesting to note that investors brought 19% of the cases against other private parties. These
are part of the string of cases brought by Eli Lilly against other private competitors for patent
infringements. Romania is also a curious outlier. Investors initiated only 61.5% of the domestic
cases. Various State bodies initiated the rest of the cases against the investors.
Figure 4. The Disputing Parties in Domestic Cases (Percentage)

See United States Courts, ‘Supreme Court Procedure’ <http://www.uscourts.gov/about-federalcourts/educational-resources/about-educational-outreach/activity-resources/supreme-1> accessed 23 July 2019.
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Subject matter wise, looking at the total number of domestic cases (Figure 5), civil,
commercial/economic and judicial/administrative review cases are almost evenly split,
followed by intellectual property cases, criminal cases and one case involving international
trade matters. The disputes included contractual breaches, patent infringements, challenges to
domestic legislation, criminal charges brought against the investor, and even the refunding of
cash-deposits from US authorities in an anti-dumping case.28 What strikes the eye in the case
of Canada - in comparison to the other countries - is the high percentage of cases involving the
judicial review of various measures of government institutions/bodies/agencies.
In Romania several criminal cases were launched against the investors for alleged bribery,
money laundering, etc. For example, the Awdi brothers in Awdi v Romania,29 faced criminal
charges for money laundering and tax evasion that resulted in lengthy prison sentences.30
Conversely, in Rompetrol v Romania31 the Dutch incorporated Rompetrol NV had as its main
shareholder the late Romanian businessman Dinu Patriciu. In his personal capacity or by
representing the Netherlands incorporated company, he won two domestic criminal cases.32
Furthermore, in a set of civil cases that went up to the Supreme Court of Romania, he managed
to obtain civil damages from the Romanian Information Services for the secret wiretapping
conducted against him.33 The local investor in EDF v Romania alleged that it had to bribe
Romanian officials in order to get certain concessions at the Bucharest Otopeni International
28
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30
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10352/3/2006, Decision of 10 April 2006.
33
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Airport.34 However, the investor did not manage to prove the solicitation of the bribe in a
criminal case before the Bucharest Tribunal, later appealed to the Bucharest Court of Appeals.35
Figure 5. The Subject Matter of Domestic Cases (Percentage)
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Some important conclusions can be drawn. Firstly, domestic cases that involve foreign
investors can cover any type of subject matter and investors actively bring cases against
multiple State bodies and their measures, as well as other private parties. This means that States
might find themselves on the opposite end of an international arbitral claim, even pursuant to
domestic cases that involved only private actors. Secondly, in domestic cases foreign investors
can find themselves in the respondent’s position as well, either in cases brought by other private
parties or by the State. Criminal cases against investors might question our understanding of
the bona fide nature of some foreign investors, whilst it might also evidence intimidation tactics
by the host State.
2.5 The Success Rate of Investors in the Selected Domestic Cases
I also hypothesised (H4) that foreign investors will have a lower success-rate in domestic courts
of the host State prior to ITA and that this will be more pronounced in transitional judiciaries.
Figure 6 illustrates the investors’ success rates at different levels of the domestic proceedings.
In all four countries, the rate of investor losses increased as investors resorted to higher domestic
courts. Out of a total of 37 first instance cases, investors lost 59.4%, which increases to 72.3%
if we count only the second and third instance cases. When counting only the third instance
cases investor losses increase to 92.3%.
Figure 6. Investor Losses at Different Domestic Levels (Percentage)
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The data partly supports the first part of the hypothesis that foreign investors have a lower
success rate in domestic courts of the host State prior to initiating ITA; investors lost more cases
in the United States, Canada, and Romania, while in Hungary, investors won slightly more
cases than they lost. However, the data does not support the second part of the hypothesis that
the lower success rates are more prevalent in the transitional judiciaries. In both Hungary and
Romania, investors on average won more cases than in the United States and Canada.
In conclusion, one cannot readily assume that an investors’ success rate is determined by
the level of development of the domestic judiciary. This might be influenced by other factors,
such as the strength of the domestic case. Furthermore, the fact that these cases preceded ITA
and investors lost more cases at the higher levels of adjudication strengthens Behn’s conclusion
that investors resorts to ITA as a means of last resort, when other avenues have not delivered
the expected results.
2.6 Interim Observations
The collected data is limited by multiple factors. Firstly, whenever searching for domestic court
cases one must factor in the different local languages and legal systems. Secondly, in order to
test H1, I had to look at domestic cases that preceded ITA cases. Therefore, the data is
applicable to this narrow dataset and should not be interpreted as applying to all domestic
cases between foreign investors and host States. Looking at all domestic cases that involve
foreign investors is virtually impossible, as there is a vast number of companies around the
world with some level of foreign capital, which would qualify them as foreign investors under
ITA law. Furthermore, often it is difficult to identify who is a foreign investor in domestic cases,
as investors register companies under different names domestically or they might be smaller
shareholders, the names of which are often not mentioned in domestic court proceedings.
Nevertheless, this type of research clearly illustrates that we have a large gap in
understanding the whole spectrum of disputes that occur between foreign investors and host
States. As indicated, domestic disputes that subsequently end up before investment tribunals
cover multiple legal fields, and can arise between private parties as well, not just the investor
12

and the host State. It follows that when states conclude IIAs with ITA clauses they cannot
account for the multitude of situations that can turn into an international investment dispute.
The data also weakened some of the assumptions based on anecdotes or accepted
understandings of why ITA is needed, the most important being that contrary to our expectation,
quite a number of investors first relied on domestic courts, even when they had the chance to
pursue ITA. It follows that investors also consider domestic courts as a forum where they can
solve their disputes with the host State, not just ITA. Part 3 shortly presents some of the possible
reasons why some investors chose domestic courts first, instead of opting for ITA.

3 Possible Reasons why Investors Rely on the Domestic Courts of the Host State
The study also considered why some investors would first resort to the domestic courts of the
host State, while others would not. In the following, I will shortly discuss both situations.
3.1 Why Would Investors Rely on the Domestic Courts of the Host State?
Investors could have relied on the domestic courts of the host State, prior to initiating ITA, for
several reasons, three of which deserve some extra attention:
•

Investors did not know about ITA and its advantages

•

Domestic disputes are different from the international ones

•

Other considerations, such as financial costs

Behn’s empirical study on 878 ITA cases indicates that ITA has gone through a considerable
growth trajectory and there might be a learning curve involved.36 Thus, one could argue that
when investors - in the cases analysed - initiated domestic proceedings, they did not know about
ITA or its advantages. This seems to be a plausible explanation, although with several caveats.
Firstly, in the USA and Canada all the ITA cases – with the exception of one – were
initiated under NAFTA, which came into force in 1994 and has been a cornerstone agreement
that combines both trade and investment under one roof.37 Thus, even if the investors or their
counsel did not know about NAFTA Chapter 11 arbitration, they should have known!
Secondly, as Behn suggests, there seems to be a learning curve involved for ITA and its
advantages. There are two aspects to be considered: absolute ignorance about ITA as a remedy
(investors and their counsel did not know about ITA at all) and relative ignorance about the
benefits of ITA (investors and their counsel knew about ITA, but not about its advantages).
Concerning the argument of absolute ignorance about ITA, one could argue that the
investor or counsel might not have known about ITA if the domestic dispute occurred shortly
36
37
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219.
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after the IIA came into force. However, as indicated in Table 1, in all four countries on average
more than a decade (even two) had passed between the entry into force of the IIA under which
the ITA was initiated and the initiation of domestic proceedings. Thus, investors and their
counsel should or could have known about ITA. Relative ignorance about the benefits of ITA
implies that investors and counsel knew about ITA, but not about its advantages. Thus, if
investors indeed chose domestic courts because they did not know about the advantages of ITA,
then in our examples one should see a decrease in domestic cases over time. However, in these
four countries I did not find a decrease in the number of domestic cases following the rise of
ITA after 2000.
Table 1. Absolute ignorance about ITA
Country

USA
Canada
Hungary
Romania
Average

Number of years after IIA’s entry into
force when domestic case filed
First instance (years) All cases (years)
11.12
11.27
13
13.48
20
21.5
10.28
11.05
12.7
13.57

A more compelling reason as to why investors opt to use domestic courts has to do with the
types of domestic cases, compared to the international ones, and the remedies that investors
seek to obtain. As the research indicates, in most cases, the domestic dispute is different from
the international one;38 it is initiated by different legal entities (various locally established
subsidiaries), under different legal rules (various domestic laws), covering a multitude of
different areas of the law. This in turn affects the remedies available to the investors and the
adjudicatory mechanisms they can use to obtain those remedies. Furthermore, at this stage of
the dispute a domestic case is probably less costly, less time consuming and the ‘dispute’ as
such is not yet ‘ripe’ to go to international arbitration. Conversely, the international dispute will
often entail some form of prolonged, serious or egregious treatment of the investor that could
amount to a breach of the international standards of protection contained in the IIA. For
example, an expropriation claim under an IIA is not ‘ripe’ if the host State had provided a
mechanism for prompt, adequate and effective compensation, which the investor did not
invoke.39 An investor could also not argue for ‘denial of justice’ that amounts to a breach of the
IIA’s fair and equitable treatment standard, if it did not resort to domestic courts.40
38

There are exceptions, when the international and the domestic disputes were the same. See George K. Foster,
“Striking a Balance Between Investor Protections and National Sovereignty: The Relevance of Local Remedies
in Investment Treaty Arbitration”, 49 Columbia Journal of Transnational Law (2011) 201, 265, with reference
to Pantechniki SA Contractors & Eng'rs v Albania, ICSID Case No ARB/07/21, Award, TT 67, 105 (July 30,
2009).
39
Ibid., at 248.
40
Ibid., at 238.
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There are some further considerations for which I could not gather data, but which might
also be relevant. Firstly, there might be a financial motive for using domestic courts.
International arbitration often requires specialized, highly costly ‘boutique’ law firms and
costly arbitrators in comparison to more resource friendly domestic proceedings. Secondly, ITA
can seriously damage the investors’ relationship with the host State and is ‘often a cause for
divorce.’41 As UNCITRAL WG III mentions:
[…] any dispute between a State and an investor is a burden on both parties. A dispute or even
the possibility of a dispute could increase transactional costs of the investors, […] may entail
economic and social costs for States […] and result in the severance of the link between foreign
investors and host States […].42

Thirdly, investors might want to resort to domestic courts because they can appeal unfavourable
decisions. As we have seen, in the selected countries investors could and did regularly appeal
the decisions of lower courts. Conversely, the possibility to appeal an award is currently lacking
in ITA, except for the ICSID Annulment Procedure and the appellate bodies of the yet to be
operational Investment Courts included into recent EU IIAs. .
3.2 Why Would Investors Not Rely on the Domestic Courts of the Host State?
Several ITA cases did not refer to prior domestic cases. This might be due to several reasons,
such as: the inconsistent way investment tribunals reference domestic cases; the investor did
not indeed seek domestic remedies and opted for ITA instead; or some claims cannot be argued
before domestic courts.43 I looked at three possible explanations:
•

Domestic courts are less efficient

•

Investors might perceive domestic courts as biased

•

The presence of ‘fork-in-the-road’ clauses

One of the justifications to resort to ITA instead of domestic courts is the latter’s lack of
efficiency compared to international arbitration, which results in lengthier proceedings.
However, not all domestic court systems suffer from protracted and inefficient proceedings.
For example, as noted by Bonnitcha et al, in countries such as England & Wales, France,
Germany, Switzerland, and the United States the average length of civil litigation in domestic
courts lasted half as much as the average length of ITA disputes. On the other hand, in India

Cédric Dupont and Thomas Schultz, “Do Hard Economic Times Lead to International Legal Disputes? The Case
of Investment Arbitration”, 19(4) Swiss Political Science Review (2013) 564, 565.
42
UNCITRAL WGIII, “Possible Reform of ISDS – Cost and Duration” (supra note 3), at 2/22.
43
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the average length to obtain a first-instance decision was nearly double the average length of
ITA.44
As indicated in Table 2, the average length of the selected domestic cases (from first to last
instance) was between 4 and5 years in Romania, the USA, and Canada, and approx. 2 years in
Hungary. This is very similar to the average length of ITA cases of approx. 4 years.45 Thus, the
inefficiency argument cannot apply to all domestic courts. Furthermore, one should
differentiate between the average length of all domestic cases and the average length of
domestic cases between foreign investors and host States that precede ITA. In case of the
former, investors might be deterred to resort to domestic courts if the average length of domestic
court proceedings is excessively long. In the case of the latter, an investor which resorted to the
domestic courts first might later resort to ITA in case the individual domestic case is becoming
excessively lengthy.
Table 2. Length of domestic proceedings
State
Only 1st instance

USA
Canada
Hungary
Romania

Average length in months
24.95*
19.8
9.66
14.9

1st + 2nd, if 2nd is last
instance
Average length in months
31.5
31.2
N/A
14.75

1st + 2nd + 3rd, if 3rd is last
instance
Average length in months
49.75
47.3
22.7
58.4

* Grand River v King 783 F. Supp. 2d 516 inflates the US average as it lasted for 104.5 months
The data did show, however, that on average investors lost roughly two-thirds of all domestic
cases prior to ITA. This has important implications on how investors perceive domestic courts.
Counsel might argue that an overall high loss rate for foreign investors in domestic courts is a
sign of systemic bias against foreign investors, which could be a reason for not relying on
domestic courts. Furthermore, in the individual domestic cases a string of losses can also
provide a reason for the investors to pursue ITA.
Lastly, I also looked at the presence of ‘fork-in the-road’ (FITR) clauses in the IIAs, as a
possible impediment to resorting to domestic courts first. FITR clauses require the investor to
decide whether it chooses domestic courts or ITA, prohibiting it to have recourse to the other
forum once it has made its choice. Thus, if an investor ‘wishes to preserve its right to resort to
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international arbitration, it is likely to avoid [domestic] litigation.’46 However, this does not
appear to be the case in the sampled countries.. To the contrary, three ITA cases against
Romania were initiated under IIAs that included a FITR clause47 and all three of them referred
to prior domestic cases launched by the investor.48 Furthermore, apart from the Standford Ponzi
Scheme cases (discontinued), all the ITA cases against the USA and Canada were initiated
under NAFTA. NAFTA does not contain an FITR clause, while its Article 1121 ‘no-U-turn’
clause would not have any discouraging effect on investors bringing prior domestic cases.49
However, under NAFTA’s statute of limitations clause50 investors are barred from bringing a
case if more than three years have elapsed from the moment when the investor/investment first
acquired/should have acquired knowledge of the alleged breach. However, in the case of the
ITA cases against the US and Canada, investors were not barred from initiating arbitration by
the statute of limitations clause, even if prior domestic cases existed.
The most likely explanation of why no correlation between the initiation of domestic
cases and the presence of the FITR clauses was found is that in practice FITR clauses do not
prevent investors from bringing ITA cases.51 In order for this clause to operate properly, one
needs an identity of the facts, the disputing parties and the legal rules invoked. In most cases,
however, the domestic dispute is brought by a different legal entity than the international one;
the facts of the domestic case might differ from the international one; and the legal rules invoked
in the domestic cases (predominantly domestic laws, see Sec. 4.3) are different than the ones
invoked in the international arbitration (predominantly the IIAs). Thus, in practice, even if an
FITR clause were present in the IIA and the investor had already pursued domestic remedies,
an international arbitral tribunal in all likelihood would uphold its jurisdiction.
4 The Broader Implications for ITA Reform
The following sections approach the broader implications of the study from three different
angles: conceptual, empirical, and normative.

UNCTAD, “Investor-State Dispute Settlement”, UNCTAD Series on Issues in International Investment
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4.1 Thinking about the Roles of Domestic and International ISDS
The study invites us to delve deeper into how we conceptualize ISDS, the role of various
adjudicative bodies and what we understand by an ‘investor-state dispute’. It clearly shows that
prior to ITA there is a lot happening at the domestic level that we do not fully understand or
have data on. These domestic proceedings are also part of the larger concept of ISDS and lie in
the bottom half of the ‘ISDS iceberg’. Therefore, we should not neglect their role if we are to
properly understand and reform ISDS.
Firstly, understanding what happens at the domestic level might prompt us to re-evaluate
the rationale behind having ITA in the first place. Is ITA needed because domestic courts are
biased, or because investors do not trust domestic courts, or because ITA denationalizes the
dispute? Secondly, domestic proceedings can better inform us about how disputes between
investors and host States arise, what steps the parties take to settle the disputes, and the remedies
that are available to foreign investors. Thirdly, as further explained in Part 4.3, understanding
how domestic disputes unfold is crucial for the discussion whether investors should first exhaust
domestic remedies prior to initiating ITA.
Furthermore, the study shows that unlike ITA, which investors initiate under similarly
worded IIAs that cover a set of substantive standards, domestic proceedings are a lot more
varied ratione personae and materiae. Domestic disputes occur at all levels of adjudication in
the domestic systems, they involve a multitude of substantive areas, and investors do not always
initiate domestic proceedings. Sometimes the host State commences proceedings against the
investor, while in other cases disputes between private parties end up forming the basis for the
international claim. Therefore, the reform process might need to consider the possibility for
States to bring claims against investors at the international level.
It also makes us question how we define a ‘dispute’ between an investor and the host
State. Analysing domestic cases allows us to understand how investor-state disputes are not
static but evolve. By the time the dispute reaches the international level, it has turned into a
different dispute from the domestic one. Often, the international dispute implies that at the local
level the relationship between the foreign investor and the host State has gone through a gradual
process of deterioration and ITA comes in as a measure of last resort.
When one looks at ‘fork-in-the road’ clauses, ‘no-U-turn’ clauses52 and the justification
that ITA is needed because domestic courts are inadequate to settle the dispute, one is left with
the impression that domestic courts and ITA are competing systems of adjudication. However,
what the study shows is that in most cases investors chose to pursue domestic remedies first
and only after the domestic avenues were unsatisfactory, did they initiate international
arbitration. This suggests that instead of viewing domestic and international ISDS as competing
systems of adjudication, we should view them as complementary. This different perspective
52
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can then help us conceptualize whether domestic courts should be included in one way or
another in the international reform proposals (infra Part 4.3).
The need to broaden our perspective on what constitutes ISDS also allows us to
understand that ISDS occurs on multiple levels, in various forms, before multiple fora.
Domestic courts are already playing an important role in settling such disputes. Hundreds of
thousands of locally incorporated companies with various degrees of foreign ownership operate
around the globe, most of which most probably settle their disputes at the domestic level.
However, we need to understand that not all domestic procedures involve domestic courts, just
as not all international ISDS mechanisms are restricted to ITA. Recent IIAs illustrate this
different way of thinking about ISDS. For example, the recent US-Mexico-Canada Agreement
(USCMA, to replace NAFTA) provides for an exhaustion of local remedies clause for
US-Mexico investment disputes.53 Furthermore, Articles 19 and 20 of the China-Hong Kong
CEPA Investment Agreement (2017) do not provide for ITA. Instead, they include ‘amicable
consultation between the disputing parties’, domestic administrative review, domestic court
proceedings, and even resolution ‘through the complaint handling organizations for foreign
investors’ in the PRC or Hong Kong. Thus, ISDS can take multiple forms, even domestic
institutions purposely set up to handle disputes between foreign investors and the host State.
4.2 We Need More Empirical Evidence on the Role of Domestic Courts
Recent, predominantly empirical research has cast a shadow of doubt on some of the
justifications for having ITA and investment treaties. As it turns out, there is no conclusive
evidence that investment treaties promote investments and ITA does not seem to depoliticize
disputes between investors and host States.54 My study questions the justification that ITA is
needed because domestic courts are biased, inefficient or impartial.
During its 36th Session in October-November 2018, Working Group III mentioned the
importance of using facts during the deliberations and, where available and appropriate, to use
statistical data.55 Empirical projects56 have helped us better understand which legitimacy
concerns affecting ITA are based on anecdotes and misunderstandings, and which can be
proven or disproven with the help of empirical data. However, this data-led approach should
53
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not be confined to ITA only but should include other forms of ISDS, such as the more publicly
accessible domestic cases.
The study should prompt researchers and the stakeholders involved in the reform process
to consider non-ITA methods of ISDS as well, and to devise new empirical methods to assess
some of the anecdotes and misconceptions surrounding domestic courts. Devising such
methods is not an easy task. As mentioned, the study faced several limitations due to factors
such as the language of the domestic proceedings, getting access to the domestic cases, and the
difficulty to know who qualifies as a foreign investor in a seemingly endless sea of domestic
proceedings, which makes assessing what happens in the bottom half of the ‘ISDS iceberg’
extremely challenging.
Furthermore, statistically testing domestic court bias, inefficiency and impartiality will
probably not be enough. Machine learning could probably be employed, if one has access to
machine-readable domestic databases containing information on the domestic subsidiaries of
foreign companies. One would also need to employ more qualitative methods, such as
interviews with relevant stakeholders in domestic proceedings, including the investors’ counsel,
the investors or local judges. There might be a discrepancy between the presence or absence of
actual bias towards foreign investors, and the way foreign investors or their counsel perceive
bias in domestic proceedings. This in turn can affect the choice of investors to pursue ITA,
instead of domestic courts.

4.3 Should Domestic Courts be Co-Opted as Investment Courts?
Should domestic courts be co-opted as investment courts? If the term ‘investment court’
encompasses any type of standing judicial body that handles disputes between foreign investors
and host States, then domestic courts are already ‘investment courts’,. Therefore, the question
should rather be whether the reform proposals should place greater emphasis on domestic
courts.
There are four main options on the table: (a) creating a Multilateral Investment Court; (b)
keeping the status quo, meaning ITA; (c) introducing an Appeals Mechanism; or (d) resorting
to domestic courts. Only the last option seems to consider domestic courts, and all options seem
to follow the afore-mentioned understanding that international and domestic ISDS compete
against one another. This is understandable, because historically ITA was meant to replace
domestic courts for investor-State disputes. However, as discussed, the complementary model
better portrays the reality that a part of investors already uses domestic courts prior to ITA.
Consequently, if we are to follow the complementary model, then options (a), (b), and (c)
could be improved by somehow requiring investors to resort to domestic courts first. For
example, provided that the domestic proceedings are not excessively long, some disputes could
20

be solved in a more efficient way domestically: shorter length of the proceedings and less costly
litigation. Furthermore, investors have the possibility to appeal domestically – a limited
possibility under option (b) - and domestic judges do not ‘double hat’ as some arbitrators do.57
Moreover, domestic proceedings offer more transparency, domestic courts can also have a
better understanding of the facts of the dispute, and – provided they are sufficiently independent
from the rest of the State apparatus – domestic courts might be able to provide a more legitimate
balancing of important policy objectives with the rights of investors. 58 Option (d) would
completely take away the possibility of international ISDS, which is difficult to square with the
complementary model. Under this model, there is no need to abolish international ISDS if it
can coexist with domestic ISDS.
Therefore, if we are to follow the complementary model and combine domestic and
international ISDS, why and how should we do it?
Concerning the question of why, several points come to mind. The first one is factual:
some foreign investors already use domestic ISDS mechanisms. As the study shows, in the four
countries analysed more investors relied on domestic courts prior to ITA, than the ones that did
not.
The second point is normative. One could argue that domestic courts in countries that
follow the rule of law have higher normative legitimacy than ITA. They function in systems
where there is a clear separation of powers, a hierarchy of norms with a constitution on top, a
hierarchy of courts, and a representative body(ies) tasked with the formation of new norms.
Furthermore, they have plenary jurisdiction, well-established independence and authority, and
strong enforcement powers. 59 Contrast this to the normative legitimacy of investment tribunals
existing in a normative system that is not fully developed; there is no clear hierarchy of norms
and courts, the legal norms are often vaguely worded and there is no clear separation of
powers.60 More so, the perceived legitimacy of ITA has suffered in recent years, if one considers
the public protests against it.61 According to De Ly et al an exhaustion of local remedies clause
‘could be a way to create and bring back some confidence to the BIT system. It would also
strengthen the institutions and promote good governance in the host States […]’.62
The third point is more pragmatic. Getting states to agree on a multilateral reform is not
an easy task. States such as India favour including exhaustion of local remedy clauses into their
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recently concluded IIAs,63 while Brazil has been historically against investor-State arbitration.64
Thus, such states could more easily agree to create an international system that somehow
includes domestic courts or other domestic means of ISDS.
How could we consolidate the complementary model? As is well known and thoroughly
discussed,65 most IIAs do not require the exhaustion of local remedies (ELR) and Article 26 of
the ICSID Convention leaves it up to the Contracting States to require or not the exhaustion of
local remedies as a condition of their consent to arbitrate under the Convention. My aim here
is not to present the fine details of that discussion. Instead, we could get some guidance from
the principle of complementarity found in the Rome Statue of the International Criminal Court
(ICC). During the drafting of the Rome Statute, the concern arose of how to create an
international court that did not excessively intrude into state sovereignty.66 The drafters decided
to give the ICC a complementary role in the enforcement of international crimes, the primary
role reverting to domestic authorities.
Article 17 of the Rome Statue provides that the ICC is to admit a case if the national
authorities are ‘unwilling’ or ‘genuinely unable’ to prosecute the person concerned. Whilst
being aware of the dangers of transposing concepts from one field of law to another, one could
think of giving an international investment court, appellate body or arbitral tribunal a
complementary role to solve investor-State disputes. . This could alleviate further state fears
over the loss of sovereignty as domestic ISDS mechanisms would be the first ones to hear the
dispute. One could even think of creating some local institutions specialized on solving disputes
between foreign investors and host States, inspired by the China-Hong Kong investment
agreement. However, to ensure that investors also have access to international ISDS, they could
bring an international claim if they can prove that the domestic institutions are unwilling or
unable to solve their dispute.
Nonetheless, co-opting domestic courts also poses several challenges. Firstly, the most
obvious challenge is that not all domestic judiciaries are impartial or independent. Secondly, in
some countries domestic proceedings are excessively long. These two concerns can be
circumvented if, as mentioned, the ELR clause includes a caveat that it does not apply when
the domestic courts are unable or unwilling to hear the case.67 Thirdly, the co-opting of domestic
courts via an ELR clause would need to take into consideration other treaty clauses on the
relationship between domestic and international litigation, as the ELR clause could not co-exist
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with some of them. For example, an FITR clause would (in principle) defeat the purpose of an
ELR clause: an ELR clause requires the investor to resort to the domestic courts of the host
State before commencing international arbitration, while an FITR clause in principle bars the
investor from resorting to ITA if it had already brought ‘the same dispute’ before domestic
courts. Therefore, a treaty providing for an investment court with an ELR clause would need to
make FITR and similar clauses in existing IIAs inoperative. Fourthly, many domestic courts do
not have experience with international law or investment treaties. However, as the data shows
(infra), the domestic cases analysed are initiated pursuant to domestic legislation and not
pursuant to IIAs, and this is not due to the monist-dualist nature of the domestic system, but
seems to be a result of the domestic dispute being different compared to the international one.
It must also be mentioned that for such a complementary model to function, a wider
definition of ‘dispute’ would be needed. The FITR clause often does not function in practice
because investor-State tribunals have a very narrow understanding of the ‘dispute’ being the
same at the international and domestic levels, requiring that between the international and the
domestic cases there be an identity of the parties, the facts, and the legal rules being invoked.
However, such stringent conditions would make an ELR clause inoperable in practice.
Therefore, what should matter is that the same government measures form the basis of the
domestic and later the international claim. A strict identity of the parties is not needed, as the
domestic cases are often brought by domestically incorporated companies, which are different
legal entities from the foreign investors.
Furthermore, concerning the legal norms being invoked, no identity would be required as
in an ITA case the applicable law will mainly be formed by the underlying IIA, whilst in
domestic cases investors will mostly rely on domestic laws to substantiate their claim and not
the standards included in IIAs. As an illustration, I looked at the rules invoked in all the
domestic cases - to which I had full access - to see whether investor’s might have invoked IIAs
besides domestic law. I only found two domestic cases that referred to IIAs or their
implementing legislation (and this was not dependent on the country being monist or dualist).
In Tembec Inc v US,68 which preceded the UNCITRAL arbitration in Domtar v US (tribunal
not constituted), the US Court of International Trade referred to the determination of an Article
1904 NAFTA Panel in an anti-dumping case. However, this case did not concern the usage of
the NAFTA provisions pertaining to investment protection as a basis for the claim.
The second case was AVAS v SC C.M.E.I.E. SRL, referenced in Roussalis v Romania.69
However, in this case as well the provisions of the IIA were not used to argue the merits of the
case. Instead, the State agency (AVAS) argued that the Romanian tribunal lacked jurisdiction,
because a BIT existed that provided for its own mechanism to solve investor-state disputes. The
Bucharest Court of Appeals rejected this argument. It referred to Law 166/1997 implementing
the Romania-Greece BIT which provided for international arbitration and the usage of local
courts. The Court of Appeals concluded that it had jurisdiction to hear the case as the dispute
was contractual, not treaty based, and the company involved was a Romanian company,
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registered in the country.70 Subsequently, the Supreme Court of Romania also dismissed the
State agency’s arguments regarding the Court’s lack of jurisdiction. It held that the company in
question was a Romanian entity, therefore, the law implementing the BIT was not applicable
to the dispute.71
5 Conclusions
This overview illustrates that there is a gap in our knowledge of how domestic courts handle
investor-state disputes. As it turns out, a part of foreign investors uses the domestic courts of
the host State prior to initiating investment treaty arbitration. Subject matter-wise these cases
are very diverse, and not all of them are initiated by investors against the host State. Moreover,
in the four countries analysed, investors often appealed to the highest courts of the land, but
they lost more cases than they won. These findings can help UNCITRAL Working Group III
conceptualize the meaning of ‘investor-state dispute’ and the interplay between domestic and
international methods of ISDS. Further empirical and qualitative research is needed to
understand how domestic courts handle investor-state disputes. This in turn can help us develop
normative arguments as to why domestic courts should or should not be included in the reform
process.
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