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The article draws attention to how integrative interpretation — a methodology where the
European Court of Human Rights integrates its normative environment into the interpretation
of the European Convention of Human Rights — may offer an important path to bridging many
of the challenges caused by fragmentation in the field of human rights. More specifically, the
article offers insight into a selection of ECHR cases that are characterized by the existence of
normative overlap between the ECHR, the CEDAW and the CRC; and by the fact that
interaction between these legal sources actually takes place in the interpretation carried out by
the Court. Interaction is discussed through two topics: the issue of state obligations in relation
to domestic violence, and the issue of state obligations in relation to expulsion of immigrants
with children. The article demonstrates that systemic integration may result in a strengthening
of the protection of human rights under ECHR through what is termed ‘interpretive widening
and thickening’.
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Introduction

During the last decades, the number of international legal instruments and judicial and quasi-
judicial bodies set up to enforce them have expanded rapidly. This has resulted in
international law being described as ‘wider’ and ‘thicker’ than before, a characteristic that
applies also to the human rights branch of international law.* When looking at the field of
human rights through an institutional lens, the widening takes place through the adoption of
new human rights treaties both on regional and international levels?, whereas the thickening
refers to a situation where a legal question may involve state obligations under more than one
human rights instrument due to normative overlap between them.® While there is normative
overlap in the content, the supervision of the human rights instruments is structured in a one-
dimensional way: Courts and other supervisory bodies (such as UN treaty bodies) are set up
with the expressed aim to enforce the treaty under which they have been established, and only
in relation to States that have become Parties to that treaty. It is for instance stated in Article
19 of the European Convention of Human Rights (ECHR) that the task of the European Court
of Human Rights (ECtHR) is to ‘ensure the observance of the engagements undertaken by the
High Contracting Parties in the Convention and the Protocols thereto®, not to ensure that
States Parties uphold their human rights obligations established under other human rights
instruments.

Institutional fragmentation poses challenges on many levels. One challenge is connected to
the risk of supervisory bodies and courts imposing conflicting or inconsistent legal obligations
on States. Such legal insecurity can become a barrier to human rights implementation on
domestic level, and it may lead to ‘forum shopping’. Institutional fragmentation also implies
that both States Parties and international supervisory bodies have to act in conformity with the
many supervisory procedures that have been established, which is resource intensive. The
ongoing process of strengthening the ten UN treaty bodies through, inter alia, harmonizing
their working methods, is a response to the growth in the number of UN treaty bodies and
their workload.* Another institutional response to the challenges caused by fragmentation is
the proposal to establish a UN World Court of Human Rights with competence to judge in
cases that involve all the UN core human rights treaties.®

Currently there is increased attention on how interpretation may function as a tool that can
counter problems caused by fragmentation. The principle of ‘systemic integration’ points to
an interpretative approach where a convention is interpreted in light of its broader ‘normative
environment’.® This interpretive approach is anchored in Article 31 (3) (c) of the Vienna
Convention on the Law of Treaties (VCLT)’ that provides that: ‘[t]here shall be taken into
account, together with the context: ... (c) any relevant rules of international law applicable in
the relations between the parties’.®

The ECtHR has on several occasions stated that:

The Convention cannot be interpreted in a vacuum but must be interpreted in harmony
with the general principles of international law. Account should be taken, as indicated
in Article 31 § 3 (¢) of the Vienna Convention on the Law of Treaties (...) , of ‘any



relevant rules of international law applicable in the relations between the parties’, and
in particular the rules concerning the international protection of human rights ...°

Thereby the Court has formulated a formal platform for systemic integration of other
international human rights law — the normative environment — when interpreting the ECHR.

Other researchers have used case law from the ECtHR for the purposes of critically discussing
systemic integration as an interpretive method'; to explicate and detect the normative basis
for the Court’s interaction with other international law!; and for comparing practice from the
ECtHR with practice carried out by other supervisory bodies in order to detect wether the
supervision of similar questions result in fragmented human rights protection in practice®?.
This article offers insight into the issues of systemic integration from a substantive rights-
oriented perspective. The aim is to display, analyse and assess how systemic integration may
lead to a strengthening of the protection of human rights under ECHR. Two human rights
issues have been selected: the issue of state obligations in relation to domestic violence, and
the issue of state obligations in relation to expulsion of immigrants with children. In order to
display, analyse and assess in a substantive manner how systemic integration may strengthen
the protection of human rights, a small number of ECHR-cases have been selected. These are
cases where interaction between ECHR, the UN Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) and the UN Convention on the Rights of the
Child (CRC) takes place through the Court’s reasoning. This approach also necessitates
elaboration on the content of CEDAW and CRC in relation to the two selected issues, in order
to shed light on the normative environment of the ECHR.

The article demonstrates that systemic integration may result in a strengthening of the
protection of human rights under ECHR through what can be called ‘interpretive widening
and thickening’. ‘Interpretive widening’ takes place through the integration by the Court of
new dimensions and factors into its reasoning when assessing whether one or more
Convention Articles have been violated. It also takes place through the inclusion by the Court
of new Convention Articles when dealing with issues that were earlier dealt with through
other Articles in the ECHR. ‘Interpretive thickening” occurs due to the fact that the reasoning
and conclusions reached by the Court in concrete cases, become new layers that are added to
the already existing human rights protection that is embedded in other human rights
instruments, such as in CEDAW and CRC, instruments that have interacted with the ECHR in
the Court’s reasoning.

This article proceeds in three parts. Firstly, attention is put on interaction between ECHR and
CEDAW through the issue of state obligations in relation to domestic violence. Secondly,
interaction between ECHR and CRC is approached through the issue of state obligations in
relation to expulsion of immigrants with children, an issue that necessitates the integration of
the principle of the best interest of the child. Some concluding comments are presented in in
the last part.



Interaction between ECHR and CEDAW in Relation to Domestic Violence and Gender
Discrimination

Cases regarding domestic violence centre on the positive duty on the part of States to secure
rights between private individuals. It was not until 2007 that the ECtHR addressed issues of
domestic violence in a substantive manner.*® Since then, cases regarding domestic violence
have regularly been assessed by the Court under ECHR Atrticle 2 on the right to life, ECHR
Article 3 prohibiting torture, inhuman or degrading treatment and ECHR Article 8 on the right
to private and family life. This case law has undoubtedly been significant in clarifying the
content of positive state duties.’* However, cases regarding domestic violence were for a long
time not approached by the ECtHR as cases involving discrimination against women. The
absence of the discrimination component has been criticized as being conspicuous.® It is
widely acknowledged that domestic violence affects women and girls disproportionately.®
Surveys in Europe suggest that:

across countries, one-fifth to one-quarter of all women have experienced physical
violence at least once during their adult lives and more than one-tenth have suffered
sexual violence involving the use of force. Figures for all forms of violence, including
stalking, are as high as 45%. The majority of such violent acts are carried out by men
in their immediate social environment, most often by partners and ex-partners.*’

The Court’s lack of bringing inequality and gender discrimination into its reasoning in cases
regarding domestic violence, was in contrast to how similar topics had been approached under
other human instruments, in particular the CEDAW.

The CEDAW does not contain a provision that explicitly mentions violence against women.
When the CEDAW was drafted during the 1970s, violence against women in the family and
society was not an issue that loomed large on the international agenda.'® However, in the
following decades, increased awareness was put on the widespread nature of domestic
violence and its serious consequences. In 1992, the CEDAW-Committee adopted a general
recommendation on violence (General Recommendation No. 19, hereafter referred to as ‘GR
No. 19°).29 Here, it is explicitly stated that the definition of discrimination in CEDAW Article
1:

includes gender-based violence, that is, violence that is directed against a woman
because she is a woman or that affects women disproportionately.?

Violence against women is today, in all its forms, considered to be covered by the
Convention. GR No. 19 also identifies the obligations of States with regard to violence. The
CEDAW-Committee recommends the States to ‘take all legal and other measures that are
necessary to provide effective protection of women against gender-based violence’??,
‘including penal sanctions, civil remedies and compensatory provisions to protect women
against all kinds of violence’?2. Further, the obligation on States includes an obligation to act
with due diligence in order to prevent violence against women, including violence by private

actors.?



GR No. 19 has been the most frequently invoked of the Committee’s recommendations, at
both international and national levels.?* This general recommendation is also a key legal
source when the CEDAW-Committee itself assesses individual complaints relating to state
obligations and domestic violence.?® In 2008, almost ten years after the entry into force of the
individual complaints procedure under the CEDAW, the major substantive contribution of the
CEDAW-Committee was considered to be ‘with regard to the due diligence standard in
relation to violence, particular in the family context.’%

All this formed part of the ‘normative environment’ surrounding the ECHR when the ECtHR
in 2009 was to judge in the case Opus v. Turkey.?” The case involved a man, H.O., that had
subjected his wife and his mother-in-law to serious forms of violence on a number of
occasions, including injuring them with a knife, running a car into them, and issuing death
threats.?® The victims had filed complaints at the public prosecutor’s office many times, but
every time they ended up withdrawing them. In line with Turkish legislation, these
withdrawals resulted in the discontinuation of court proceedings. In the area of Turkey where
the victims lived, it was found to be systematic problems connected to how police officers
behaved when victims reported domestic violence. Instead of investigating their complaints,
they sought to assume the role as mediator by trying to convince the victims to return home
and drop their complaint.?® The violence culminated with H.O. shooting and killing the
mother-in-law. The wife, who was the applicant in the case, alleged that the State authorities
had failed to take the necessary steps to protect her and her mother from domestic violence.

The ECtHR concluded that both Article 2 and Article 3 of the ECHR were violated.*® The
death of the mother amounted to a violation of Article 2 in that Turkey had failed to display
due diligence.® The Turkish legislative framework then in force was considered to fall ‘short
of the requirement inherent in the State’s positive obligations to establish and apply
effectively a system punishing all forms of domestic violence and providing sufficient
safeguards for the victims.’*? The Court stressed that the authorities should have continued
investigating the complaints of violence event though the victims withdrew them.3 Further,
the failure of the State authorities to take protective measures in the form of effective
deterrence against serious breaches of the applicant’s personal integrity by her husband,
amounted to a violation of Article 3.3

The Court then went one step further and assessed whether the applicant and her mother had
been subject to gender discrimination violating ECHR Acrticle 14 in conjunction with Articles
2 and 3, as alleged by the applicant. This part of the judgement builds extensively on other
international law, and CEDAW in particular. The Court formulated a point of departure for its
interpretation when stating the following:

The Court notes at the outset that when it considers the object and purpose of the
Convention provisions, it also takes into account the international-law background to
the legal question before it. Being made up of a set of rules and principles that are
accepted by the vast majority of States, the common international or domestic law
standards of European States reflect a reality that the Court cannot disregard when it is
called upon to clarify the scope of a Convention provision that more conventional
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means of interpretation have not enabled it to establish with a sufficient degree of
certainty...%

Even though it was not mentioned explicitly, this statement is very much in line with the
interpretive principle in the VCLT Article 31 (3) (c). However, the last part of the phrase
indicates that the weight offered to other international law will possibly be stronger where
there is uncertainty relating to the content of the ECHR itself, which was the situation in this
case. The Court further stated that:

when considering the definition and scope of discrimination against women, in
addition to the more general meaning of discrimination as determined in its case-

law .., the Court has to have regard to the provisions of more specialised legal
instruments and the decisions of international legal bodies on the question of violence
against women.®

This interpretive point of departure was followed by active integration of the text of the
CEDAW and of treaty body practice from the CEDAW-Committee, in particular of GR No.
19 and the Committee’s Concluding Comments to Turkey. In these sources, the Committee
had explicitly stated that violence against women, including domestic violence, is a form of
discrimination.®’ In addition, there was in the ‘Relevant international and comparative-law
material’-section of the judgment, a thorough elaboration of individual complaints that the
CEDAW-Committee had assessed in the field of domestic violence. Other international and
regional legal material from the UN, the Council of Europe and the Inter-American human
rights system, was also integrated, as well as reports produced by NGO’s documenting the
extent of domestic violence in Turkey.%

By integrating CEDAW and practice from the CEDAW-Committee, other relevant human
rights sources, as well as reports and statistics showing that women were the main victims of
violence in Turkey, the Court was able to conclude on the issue of discrimination in the
following way:

Bearing in mind its finding above that the general and discriminatory judicial passivity
in Turkey ... mainly affected women, the Court considers that the violence suffered by
the applicant and her mother may be regarded as gender-based violence which is a
form of discrimination against women. Despite the reforms carried out by the
Government in recent years, the overall unresponsiveness of the judicial system and
impunity enjoyed by the aggressors, as found in the instant case, indicated that there
was insufficient commitment to take appropriate action to address domestic violence
(see, in particular ...the CEDAW Committee’s General Recommendation No. 19...).4

The Court found that Turkey had violated Article 14, read in conjunction with Articles 2 and
3. This finding of a violation of the prohibition against discrimination is considered a
milestone in the Court’s jurisprudence on domestic violence as it brought the ECHR in line
with other international law.*! The reasoning and conclusions in the case is an example of
systemic integration resulting in ‘interpretive widening’ as the Court included Article 14 into



a case on domestic violence and — thereby — expanded the legal issues considered to be
relevant in such cases.

In addition, the reasoning and conclusions reached in the Opuz-case has also had the effect of
contributing to an ‘interpretive thickening’ when it comes to state obligations in relation to
domestic violence. The thickening is a result of interaction between the Opuz-case and other
human rights law and developments on regional and international levels. Altogether, this
gradual ‘thickening’ has resulted in a more robust human rights protection in relation to
domestic violence and gender discrimination, which has functioned as a platform for new
developments. In 2011, the Council of Europe adopted the Istanbul Convention on preventing
and combating violence against women and domestic violence (hereafter referred to as the
‘Istanbul Convention’). The Istanbul Convention, which is open for ratification and accession
also to Non-Member States of the Council of Europe, ‘significantly reinforces action to
prevent and combat violence against women and domestic violence at world level.’*? In the
preamble to the Convention, it is explicitly stated that the States Parties take ‘account of the
growing body of case law of the European Court of Human Rights which sets important
standards in the field of violence against women’, and they also have regard to CEDAW and
practice from the CEDAW-Committee, as well as to other international law.*3

In the 2017-case Talpis v. Italy, the ECtHR actively referred to the Istanbul Convention when
determining the content of positive State obligations with regard to domestic violence.**
Through integrating the Istanbul Convention into its interpretation, ‘a stricter due diligence
standard’ was according to De Vido imposed on States.*® De Vido further argues that ‘the
Court has started to use the Istanbul Convention as a key instrument to interpret positive legal
obligations...” and that the Istanbul Convention constitutes ‘relevant rules of international
law’ under VCLT Article 31 (3) (c).*® The Istanbul Convention is also among the many legal
sources that underlie the 2017 General Recommendation No. 35 from the CEDAW-
Committee on gender-based violence against women, which ‘complements and updates’ its
previous GR No. 19 ‘and should be read in conjunction with it.’*’ GR No. 35 builds on and
explicitly refers to the wide range of earlier developments in this field, aiming at accelerating
the elimination of gender-based violence against women.*?

In relation to the issue of domestic violence, we witness that the ‘thickening’ of the
substantive human rights protection formed a platform for the adoption of new human rights
obligations to take place, namely the adoption of the Istanbul Convention (which led to a
widening of the statutory field of human rights). Subsequently, the Istanbul Convention has
become a new interpretive factor that the ECtHR (and other supervisory organs such as the
CEDAW-Committee) interacts with in its reasoning. In the Talpis-case, this resulted in a
stricter due diligence standard to be imposed on States, which can be seen as a new
‘interpretive widening’ of the ECHR.

Interaction between ECHR and CRC in Relation to Expulsion of Parents — the Role of
the Principle of the Best Interests of the Child
In Article 3 No. 1 CRC it is stated that:



In all actions concerning children ..., the best interests of the child shall be a primary
consideration.

The ECHR does not contain a provision on the best interests of the child. Nevertheless, this is
a principle that is explicitly referred to and integrated into a number of ECHR-cases. Article 8
on the right to respect for private and family life is particularly relevant in this regard, as this
is a provision relevant to issues such as adoption, parental rights, surrogacy and
immigration.*® While the applicants in these cases are regularly the parents, the principle of
the best interests of the child serves as a mechanism to integrate the interests of the children
into the legal framing.>

In practice, the Court integrates the principle as part of its attempt to strike a ‘fair balance ...
between the competing interests of the individual and of the community as a whole’ under
Avrticle 8 No. 1 or No. 2.%* Thus, the principle of the best interests of the child is applied as a
factor relevant to the act of balancing. What the principle requires in the ECHR-setting, has
been subject to interpretive developments, developments that should not be analysed in
isolation from the CRC. In the following, a presentation of the two cases Nunez v. Norway
and Jeunesse V. the Netherlands®? will be carried out, as this forms the basis for a closer
assessment of how systemic integration of the CRC has led to a more complex approach
towards the principle of the best interests of the child from the ECtHR, and therefore to a
strengthening of the human rights protection offered by ECHR.

The CRC-Committee has since the adoption of the CRC developed the content of the
principle of the best interests of the child through several General Comments. The best
interests of the child is by the Committee defined as one of the four ‘general principles’ of the
Convention, which means that CRC Article 3 No. 1 is not only a right in itself, but should
also be considered in the interpretation and implementation of all other rights.>® What the
principle entails has been articulated by the Committee in relation to the different topics
addressed in its General Comments, such as in relation to children’s rights in early
childhood.>* However, in 2013, General Comment No. 14 dealing solely with the principle of
the best interests of the child, was adopted (hereafter referred to as ‘GC No.14°).° The
objective was for the Committee to define ‘the requirements for due consideration’ of the best
interest of the child:

especially in judicial and administrative decisions as well as in other actions
concerning the child as an individual, and at all stages of the adoption of laws,
policies, strategies, programmes, plans, budgets, legislative and budgetary initiatives
and guidelines — that is, all implementation measures — concerning children in general
or as a specific group.®

The CRC-Committee acknowledged that the principle of the best interests of the child covers
a wide range of situations, and that there is ‘need for a degree of flexibility in its
application’.®>” The principle was, however, considered to include several dimensions. It does
not only relate to the outcome of cases.>® In GC No. 14 it is clearly stated that the best
interests of the child is a threefold concept: a substantive right, an interpretive legal principle
and a rule of procedure.*® Even though the principle does not include an obligation on States
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to let what is considered in the child’s best interest to prevail when balanced against other
considerations, the expression ‘primary’ in CRC Article 3 No. 1 means that ‘the child’s best
interest may not be considered on the same level as all other considerations.’.®° Particular
weight and consideration should be accorded to the best interests of the child. States Parties
are further required to identify and assess what is in the child’s best interest®?, and to
demonstrate that the principle has been taken duly into consideration in the legal reasoning.
The CRC-Committee has emphasized that:

In order to demonstrate that the right of the child to have his or her best interests
assessed and taken as a primary consideration has been respected, any decision
concerning the child or children must be motivated, justified and explained.®?

Thus, when dealing with issues that involve children, the States must show that the best
interests of the child ‘has been explicitly taken into account’ and they must explain how ‘the
child’s interests have been weighed against other considerations...”.% What the principle of
the best interests of the child requires from States Parties to the CRC, has thus been
concretised by the CRC-Committee through requirements pertaining to procedure,
justification and the principle’s weight in relation to other interests. These requirements are of
particular concern when turning to the case law of the ECtHR.

Both Nunez and Jeunesse involved a parent that was going to be expelled from a Member
State due to lack of lawful residence permit. Both had resided in the Member State for a long
time (15 years and 17 years respectively). Both cases concerned the right to private and
family life under ECHR Article 8, as the expulsion would result in the separation of the parent
from its children, who were to remain in the Member State. In both cases, the interests of the
children pulled in the opposite direction of the immigration related interests that were put
forward to justify the expulsions.

In cases of immigration, the ECtHR has held that ‘Article 8 does not entail a general
obligation for a State to respect immigrants’ choice of the country of their residence and to
authorise family reunion on its territory.”® It is also well-established in the Court’s practice
that the removal of a non-national family member will only violate Article 8 in ‘exceptional
circumstances’, in cases where the:

family life was created at a time when the persons involved were aware that the
immigration status of one of them was such that the persistence of that family life
within the host State would from the outset be precarious.®

In both Nunez and Jeunesse, family life was created even though the applicants — mothers of
two and three children respectively®® — did not have lawful residence permits. Therefore, in
both cases the threshold ‘exceptional circumstances’ had to be met before the Court could
conclude that Article 8 had been violated. A violation was found in both cases. The way in
which the Court integrated the interests of the applicants’ children, played a crucial part when
the Court concluded that ‘exceptional circumstances’ existed.



The judgment in Nunez was delivered in 2011, before the CRC-Committee had adopted GC
No. 14. The judgment in Jeunesse was delivered after, in 2014. In both cases the Court
acknowledged that a State’s obligations in cases involving family life as well as immigration
‘will vary according to the particular circumstances of the persons involved and the general
interest’.%” The Court put forward a list of principles relevant to the Article 8-assessment, a
list that has been stated in a number of previous cases:

Factors to be taken into account in this context are the extent to which family life is
effectively ruptured, the extent of the ties in the Contracting State, whether there are
insurmountable obstacles in the way of the family living in the country of origin of one
or more of them and whether there are factors of immigration control (for example, a
history of breaches of immigration law) or considerations of public order weighing in
favour of exclusion.%®

Here, the interests of the applicant’s children are not explicitly mentioned. In Nunez, this did
not prevent the Court from integrating the interests of the applicant’s children in the concrete
balancing act that was carried out. The Court was ‘not convinced ... that sufficient weight
was attached to the best interests of the children for the purposes of Article 8 of the
Convention.’® In this connection it referred explicitly to CRC Article 3, before concluding
that the State had failed to ‘strike a fair balance between its public interest in ensuring
effective immigration control, on the one hand, and the applicant’s need to be able to remain
in Norway in order to maintain her contact with her children in their best interests, on the
other hand.” Article 8 was therefore violated.

A new approach to the formal space offered to the principle of the best interest of the child
within Article 8-assessments, was introduced in Jeunesse, in that the Court added a new
section to its old list of principles:

Where children are involved, their best interests must be taken into account ... On this
particular point, the Court reiterates that there is a broad consensus, including in
international law, in support of the idea that in all decisions concerning children, their
best interests are of paramount importance ... Whilst alone they cannot be decisive,
such interests certainly must be afforded significant weight. Accordingly, national
decision-making bodies should, in principle, advert to and assess evidence in respect
of the practicality, feasibility and proportionality of any removal of a non-national
parent in order to give effective protection and sufficient weight to the best interests of
the children directly affected by it."

The section presents the interests of children as a principle that includes both substantive and
procedural obligations on States, and it has been included in succeeding cases.’?

In Jeunesse, the Court cited and referred to several Articles in the CRC, including Article 3,
and GC No. 7 on children’s rights in early childhood, in its elaboration on ‘Relevant European
and International Law’.”® No explicit reference was made to GC No. 14. However, when
looking at content, the requirements articulated in GC No. 14 on the best interests of the child,
to a large extent resemble the requirements expressed by the Court. Therefore, it is plausible

10



to say that the way in which the Court integrated the principle of the best interests of the child
into its articulation of ‘Relevant principles’ rests on an approach where the Court interprets
the ECHR in light of its ‘normative environment’, more concretely CRC Article 3 and GC
No. 14 from the CRC-Committee.” The Court stated that it was ‘not convinced’ that actual
evidence on matters regarding the children ‘was considered and assessed by the domestic
authorities.’™ In light of this weakness, the Court was of the opinion that ‘insufficient weight
was given to the best interests of the applicant’s children in the decision of the domestic
authorities to refuse the applicant’s request for a residence permit”’®. It concluded that Article
8 had been violated.

Even though both Nunez and Jeunesse are examples of cases where integration of the
children’s interests play a crucial role in the Court’s reasoning, Jeunesse demonstrates the
way in which the best interests of the child entered the Court’s a priori list of ‘Relevant
principles’ to be taken into consideration when interpreting Article 8. Through the Court’s
elaboration of what the best interests of the children-assessment requires, it was made clear
that the ECHR — similar to CRC Article 3 — contains requirements pertaining to procedure,
justification and the principle’s weight in relation to other interests.’’ In this authors view the
reasoning carried out in Jeunesse is an example of ‘interpretive widening’ when compared to
Nunez, as new factors and dimensions stemming from CRC Article 3 and interpretive practice
from the CRC-Committee, played into the Court’s interpretation of ECHR Article 8. The view
articulated by the Court in the ‘Relevant principles’-section of the judgment, and the concrete
assessment carried out in the case, further has become a separate layer — and therefore
‘thickened’ — the general understanding under human rights law of the obligations States have
in order to implement the principle of the best interests of the child sufficiently.

Concluding Comments

The two issues that were selected in this article — state obligations in relation to domestic
violence and expulsion of immigrants with children — are characterized by three factors.
Firstly, they are issues where normative overlap exists between ECHR, CEDAW and CRC.
Secondly, both issues involve questions where other human rights bodies — more specifically
the CEDAW-Committee and the CRC-Committee — have issued interpretive practice that
display that ECtHR-practice is not fully in line with other human rights law. Thirdly, both
examples involve questions where the content of the ECHR was considered by the Court itself
to be somewhat unclear. There was therefore a space available for interaction with other
international law to take place. This third factor is important, as it in this author’s opinion may
explain (to a certain degree) why the ECtHR does not always integrate other human rights law
into its interpretation, even though both normative overlap and a ‘protection-gap’ exists. In
fields where the Court has a well-established body of case law, such as when it comes to the
regulation of religion by States Parties, the Court seems to be less willing to apply systemic
integration in its interpretation.”® What motivates the Court to apply systemic integration in its
interpretation, and what hinders such an approach, are questions that merit further research.

This article has provided examples where interaction between ECHR, CEDAW and CRC
have taken place. Integration of the CEDAW and the CRC into its reasoning has clearly
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influenced the Court’s assessments in a direction that has strengthened the protection of
human rights both through ‘interpretive widening and thickening’. The analyses carried out
has also displayed that systemic integration is an approach that allows ECHR to evolve over
time, in light of other international law. Thus, it is an approach that carries with it a dynamic
element.”

Interpretation of ECHR in its normative environment has undoubtedly enabled the Court to
reach conclusions that promote coherency under human rights law, instead of inconsistency.
Through this, the interpretive approach can be said to further the universal set of values that
are expressed in the Universal Declaration of Human Rights of 1948 that all regional and
international conventions in the field of human rights build on.8° Such systemic integration of
the normative environment has been considered to ‘operate like a master key” to the house of
international law.’8! It allows for the different fragments — ‘rooms’ — of human rights law to
exist, at the same time as it nurtures the house of human rights law as such. In this author’s
opinion, systemic integration is an important path to bridging many of the challenges caused
by fragmentation.
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