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INTRODUCTION 

 

 

In 2017, international attention turned to Myanmar one more time.  After years of complex 

ethnic and religious tensions in the country, Myanmar’s military launched a ‘cleansing cam-

paign’ against the Muslim minority of the Rohingya. The death toll and destruction of this 

campaign remains uncertain, but estimates calculate over 725.000 Rohingya refugees, 10.000 

deaths and at least 392 villages destroyed as a result.1 

In response to the atrocities, the United Nations (UN) Human Rights Council set up an In-

dependent International Fact-Finding Mission (IFM) to establish the facts and circumstances 

of the alleged human rights violations.2 The mission’s report revealed a pattern of human 

rights violations amounting to the worst crimes in international law: genocide and crimes 

against humanity.3 The IFM report also contained a remarkable revelation: social media plat-

forms, in particular Facebook, had played a key role in the dissemination of hate speech and 

misinformation, contributing to the atmosphere of repression and abuses.  

A quick search in the IFM report shows that Facebook is mentioned up to 289 times, 

enough to raise some important questions: How and to what extent did Facebook contribute in 

the commission of such grave human rights violations? Could Facebook be considered an 

accomplice? The answer to these questions from an international human rights law perspec-

tive may seem straightforward. The human rights law system is State-centric. Corporations 

have no legally binding obligations under international human rights law.  

However, the Universal Declaration of Human Rights’ preamble establishes that “every organ 

of society” should strive to promote respect for the rights and freedoms the Declaration contains.4 

Corporations, as organs of society, should therefore at the very least avoid assisting in the viola-

tion of human rights. This grounds the need for establishing a human rights approach to determine 

corporate complicity. 

In 2001, the former UN High Commissioner for Human Rights Mary Robinson proposed 

to the UN General Assembly a threefold approach to establish corporate complicity in human 

rights violations.5 Under this framework, corporations could engage in direct, beneficial, or 

silent complicity. Scholars further elaborated this framework in the early 2000’s, but some-

where along the way the framework was abandoned in favour of criminal and tort law notions 

of complicity.  

 
1 UN Human Rights Council (UNHRC), ‘Report of the Independent International Fact-Finding Mission on My-

anmar’ (12 September 2018) UN Doc A/HRC/39/64, paras 33,36,42. 
2 UNHRC, ‘Situation of Human Rights in Myanmar’ (3 April 2017) UN Doc A/HRC/RES/34/22. 
3 UNHRC, ‘Report of the Detailed Findings of the Independent International Fact-Finding Mission on Myanmar’ 

(17 September 2018) UN Doc A/HRC/39/CRP.2. 
4 UNGA, ‘Universal Declaration of Human Rights’ (10 December 1948) UN Doc RES/217/A 
5 United Nations General Assembly (UNGA), ‘Report of the United Nations High Commissioner for Human 

Rights’ (28 September 2001) UN Doc A/56/36. 
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This thesis will test the viability and adequacy of the threefold approach to human rights 

complicity by assessing Facebook’s role in the human rights abuses committed in Myanmar. 

As it stands now, the framework requires further elaboration, but it may still prove a useful 

tool to assess complicity from a human rights perspective. 

 

Research Question and Objectives 

 

This thesis is part of the broader debate on corporate complicity for human rights viola-

tions. Hence, its core research question is whether the threefold approach is a viable frame-

work to establish corporate complicity for human rights violations.  

 

 Thus, this thesis has three core objectives: 

 

i. To elaborate on the definition of direct, beneficial and silent corporate complicity and 

their characteristics 

ii. To examine key existing business and human rights soft-law regulatory frameworks in 

order to determine if they could accommodate this approach to corporate complicity. 

iii. To test the suitability of this approach upon the case of Facebook’s potential complici-

ty in the human rights abuses committed against the Rohingya. 

 

Literature Review 

 

This research builds on previous studies on the concept of complicity. In particular, it con-

siders Clapham and Jerbi’s research on the categories of corporate complicity (2001) a fun-

damental contribution to understand direct, beneficial, and silent complicity.6 Furthermore, 

Ramasastry’s comprehensive research on corporate complicity (2002) draws from Clapham 

and Jerbi’s definitions and provides a complementary historical overview of corporate com-

plicity in different tribunals and fields of law.7  

In 2008 the International Commission of Jurists published a report on corporate complicity 

and legal accountability for human rights violations.8 Whereas their analysis includes notions 

of direct, beneficial and silent complicity in varying degrees, we can already observe a ten-

 
6 Andrew Clapham and Scott Jerbi, 'Categories of Corporate Complicity in Human Rights Abuses'(2001) 24 

Hastings International and Comparative Law Review 339-350. 
7 Anita Ramasastry, 'Corporate Complicity: From Nuremberg to Rangoon - An Examination of Forced Labor 

Cases and Their Impact on the Liability of Multinational Corporations'(2002) 20 Berkeley Journal of 

International Law 91-159. 
8  International Commission of Jurists Expert Legal Panel on Corporate Complicity in International Crimes 

(ICJELP), Corporate Complicity and Legal Accountability (2009) Vol 1-3. 
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dency to return to exclusively criminal or civil understandings of complicity to address human 

rights violations involving corporations.  

After the adoption in 2011 of the United Nations Guiding Principles for Business and Hu-

man Rights (UNGPs) notions such as the accepted corporate responsibility to respect human 

rights and due diligence have contributed to a paradigm change within business and human 

rights.9 The human rights approach to corporate complicity has changed as well, in particular 

after John Ruggie’s contribution as UN Secretary-General's Special Representative for Busi-

ness and Human Rights (SGSR).  

Additionally, this thesis is largely influenced by the work of Steward, particularly his idea 

that different fields of law require different understandings of complicity (2015).10 Even 

though Steward’s analysis of corporate complicity is mainly developed within criminal or tort 

law, his work supports the idea that human rights law should set its own and differentiated 

standards for corporate complicity. 

The methodological approach of this thesis draws from Andreassen’s contributions to hu-

man rights research (2017).11 In addition, his work on business and human rights as a multi-

disciplinary field have informed the overall approach of this thesis.12 

Regarding Myanmar, Ware and Laoutides (2018) have contributed one of the most com-

plete and valuable pieces of research up to date.13 Their comprehensive account of the com-

plex ethnic and social dynamics in the country provides an incisive approach to the current 

crisis and avoids oversimplistic accounts of the Rohingya’s conflict. Schober’s anthropologi-

cal perspective (2011) has also contributed by painting a broader and more accurate picture of 

Myanmar’s societal and religious conjunctures.14 

Finally, regarding Facebook, Laidlaw’s Internet Information Gatekeepers (IIG) research 

(2015) is fundamental to understand Facebook’s activities. Her IIG theory examines what 

kind of entity Facebook is and provides a valuable lens for its analysis.15 

 

 
9 UNHRC, ‘Report of the Special Representative of the Secretary General on the Issue of Human Rights and 

Transnational Corporations and other Business Enterprises, John Ruggie.’ (2011) UN Doc A/HRC/17/31. 
10 James G. Stewart, 'Complicity in Business and Human Rights'(2015) 109 Proceedings of the ASIL Annual 

Meeting 181-184. 
11 Bård A. Andreassen et al, Research Methods in Human Rights: A Handbook (E.Elgar 2017). 
12 See e.g. Bård A. Andreassen and Vö  Khánh Vinh, Duties Across Borders: Advancing Human Rights in 

Transnational Business (Intersentia 2016). 
13 Anthony Ware and Costas Laoutides, Myanmar's 'Rohinya' Conflict (Hurst 2018). 
14 Juliane Schober, Modern Buddhist Conjunctures in Myanmar Cultural Narratives, Colonial Legacies, and 

Civil Society (University of Hawai'i Press 2011). 
15 Emily B. Laidlaw, Regulating Speech in Cyberspace: Gatekeepers, Human Rights and Corporate 

Responsibility (Cambridge University Press 2015). 
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Methodology 

 

The notion of ‘complicity’ has been defined in several ways, such as “responsibility for 

helping,”16 “a particular way of contributing to wrongdoing,”17 or “situations in which a mul-

tinational corporation ‘aids and abets’ a host government in carrying out serious human rights 

abuses.”18 It should be noted that ‘complicity’ is not always used in a strictly legal sense. In-

stead, some commentators have applied this term referring to the “possible ways in which a 

corporation may be implicated or linked to human rights abuses perpetrated by a host gov-

ernment.”19 This thesis will abide by this later definition of complicity. 

There are several reasons for favouring this approach rather than attempting a rigorously 

legal interpretation of the concept of complicity within human rights. Firstly, the business and 

human rights field is a “fundamentally socio-legal research encounter.”20 By grounding the re-

search in a non-exclusive legal understanding of complicity, we allow other disciplines such as 

social sciences or business ethics to shape a definition for the human rights field that fits reality 

more adequately. 

 However, this approach to complicity does not immediately discard law. Instead, it recognizes 

the value of different legal systems to inform the meaning of complicity. By not grounding itself 

in any strict legal interpretation, this approach observes the law from a broader perspective which 

in turn provides a comprehensive understanding of how different legal systems interact and influ-

ence one another.  

Consequently,  this thesis supports the idea of a disaggregated understanding of complicity in 

different fields of law rather than a ‘copy-paste’ between different legal systems.21 The main ten-

dency when it comes ‘corporate complicity’ has been transposing notions from criminal law into 

human rights law, regardless of their structural differences.22 Instead, “international law should 

present a tiered wall of complicity that involves a hierarchy between the different types of stand-

ards that are attuned to the conceptual pre-commitments of the fields they operate in.”23 

Hence, the proposed three-fold approach to complicity seems an appropriate departure 

point. First, this thesis will consider a definition for each type of complicity. Then, it will look 

into case law and identify cases that match such definition.  To do so, it will rely on hypothet-

ical and real examples already identified by previous research. International criminal law 

 
16 James G. Stewart, 'The Turn to Corporate Criminal Liability for International Crimes: Transcending the Alien 

Tort Statute'(2014) 47 New York University Journal of International Law and Politics 121-206,143. 
17 Miles Jackson, Complicity in International Law (Oxford Monographs in International Law, Oxford University 

Press 2015),31. 
18 Ramasastry (n.7),95. 
19 Ibid, 100. See also ICJELP (n.8) Vol I, 3. 
20 Karin Buhmann et al, 'Business & Human Rights Research Methods'(2018) 36 Nordic Journal of Human 

Rights 323-332,331. 
21 Stewart (n.10),3. 
22 Ibid,5. 
23 Ibid,3. 
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(ICL) and tort law have a well-established history of dealing with complicity. Hence, these 

are the two preferred fields of law to trace and identify the three categories of complicity.  

Once these cases have been identified, each section will identify the conduct constituting 

complicity – the objective element or actus reus – and the mental state required for complicity 

– the subjective element or mens rea. This analysis of these cases will add new elements that 

characterize each complicity type. 

The chosen case study to apply these findings is the role of the social network Facebook in 

the Rohingya crisis in Myanmar. There are several reasons behind the selection of this case. 

First, it is grounded in the evidence collected by the UN Fact-Finding Mission Report, which 

provides the research with an empirical basis. Second, it represents an extreme case of poten-

tial corporate complicity in some of the gravest breaches of international law, namely geno-

cide and ethnic cleansing. Third, it brings to the spotlight a type of corporation that has rarely 

received attention in complicity studies i.e. Information and technology corporations (ICT). 

These corporations are evolving further and faster than any legislation capable of regulating 

the adverse effects of their misusage. 

Finally, this approach to complicity requires two further clarifications. Firstly, complicity 

implies the involvement of a corporation, to a greater or lesser extent, in human rights abuses 

committed by a third Party. This is different from the direct commission by a corporation of 

human rights abuses.24 Secondly, this focus on corporate complicity does not negate the exist-

ence of other modes of liability in which corporations may be involved e.g. joint criminal en-

terprise, conspiracy, or civil superior responsibility of corporate leaders.25 Whereas this thesis 

acknowledges corporate direct involvement in human rights abuses and other modes of liabil-

ity, they are outside the scope of this research.  

 

Methods of Data Collection 

 

The main method of data collection will be desk-based research using documentation as 

the main source of evidence. Part I research is based on international, regional and national 

legislation; soft law regulatory initiatives; and most importantly relevant case law from differ-

ent jurisdictions. Scholarly articles and specialized blogs in business and human rights will 

also be consulted.  

 
24  An illustrative example of direct violation of human rights by a corporation is the Bhopal case, where Union 

Carbide was responsible for the leak of hazardous gases resulting in the death of thousands of people.  Union 

Carbide Corporation v Union of India [1990] AIR 273 (SCI).    
25  For other modes of corporate complicity see Tarek F. Maassarani, 'Four Counts of Corporate Complicity: 

Alternative Forms of Accomplice Liability under the Alien Tort Claims Act'(2005) New York University 

Journal of International Law and Politics 39-66; for criminal responsibility of corporate executives in par-

ticular see Doug Cassel, 'Corporate Aiding and Abetting of Human Rights Violations: Confusion in the 

Courts'(2007) Northwestern University Journal of International Human Rights 304-326. 
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Due to time and budgetary constraints it is not be possible to base Myanmar’s research on 

direct observation. Hence, Part II of the research will also be based on desk-based research. It 

will analyse previous scholarly research on Myanmar and the Rohingya situation and will 

analyse in depth the evidence provided by the IFM. In addition, some journalistic pieces that 

cover Myanmar and Facebook will be used as complementary sources of information, subject 

to verification of sources and authors to ensure the validity and reliability of the data. Face-

book’s own statements and information from its official pages will also be used. 

 

 Thesis Structure 

 

Part I will contribute to the conversation by identifying and developing some of the charac-

teristics of each complicity category. Accordingly, the first three Chapters elaborate separate-

ly on direct, beneficial and silent complicity respectively. Then, Chapter four reflects on some 

of the existing business and human rights regulatory frameworks and how they have incorpo-

rated complicity.  

Part II will apply these findings in the case study. Chapter five first lays out the required 

context for the case study. In this case, it is important to understand some key characteristics 

of the situation in Myanmar, and about Facebook’s business model and what are the problems 

with it. Then, the connection between Facebook’s activities in Myanmar and the human rights 

violations committed in the country will be analyzed. Finally, Chapter six determines what 

type of complicity – if any – Facebook did incur.  

 

Note on Terminology 

 

Throughout this thesis, the concepts of ‘corporation,’ ‘business’ or ‘company’ will be used 

interchangeably during the text. They all refer to an economic entity that owns, controls or 

manages operations, alone or in conjunction with others.26 There is not further distinction be-

tween national and transnational entities. 

Secondly, ‘Rohingya’ remains a controversial term. The nomenclature ‘Muslims in North-

ern Rakhine State’ seems the most neutral approach to refer to this minority.27 However, due 

to space constraints and considering that ‘Rohingya’ is the most commonly used name by the 

international community, this thesis has decided to use it.28  

Finally, there are other actors besides States that can engage in human rights violations. 

Hence, this thesis will use the term “abusive entity” as an inclusive terminology that may en-

compass such other actors.  

 
26 Surya Deva, Regulating Corporate Human Rights Violations: Humanizing Business (Routledge 2012),21. 
27 Ware and Laoutides (n.13) xix. 
28 Ibid. 
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CHAPTER ONE:  

DIRECT CORPORATE COMPLICITY IN HUMAN RIGHTS VIOLATIONS 

 

 

 

Direct corporate complicity is defined as corporate conduct that ‘knowingly assists a State 

in violating principles of international law contained in the Universal Declaration of Human 

Rights.”29 However, what should we understand by ‘assisting’? How can knowledge be estab-

lished? Other branches of law have attempted to provide answers to these questions.  

 

 

1. Identifying Direct Complicity in International Law 

 

1.1. Post-World War II Trials 

 

The Military Tribunals in the aftermath of the Second World War are a departure point for 

analyzing corporate complicity. The interpretation of their judgements, however, remains con-

troversial.30 However, it is clear is that some of these cases described the conduct of the cor-

poration at great lengths, as if the individuals were being tried as proxies for the corpora-

tions.31 The Farben and Krupp cases are of special relevance.32  Both cases dealt with Nazi 

Germany industrialists and their involvement in war crimes and crimes against humanity.  

In the Farben case, the USMT asserted that 

 

the record of I. G. Farbenindustrie,[Farben] during the period under examination in this 

lengthy trial, has been shown to have been an ugly record which went, in its sympathy and 

identity with the Nazi regime, far beyond the activities of the normal business the defend-

ants assert such action to have been.33 

 
29 Ibid, para.109. 
30 For different opinions see e.g. Ramasastry (n.7),104; Steven R. Ratner, 'Corporations and Human Rights: A 

Theory of Legal Responsibility'(2001) 111 The Yale Law Journal 443-545, 478. Harmen van der Wilt, 

'Corporate Criminal Responsibility for International Crimes: Exploring the Possibilities'(2013) 12 Chinese 

Journal of International Law 43-77. 
31 Ken Roberts, 'Corporate Liability and Complicity in International Crimes' in Marie-Claire Cordonier Segger 

and Sébastien Jodoin (eds), Sustainable Development, International Criminal Justice, and Treaty 

Implementation (Treaty Implementation for Sustainable Development, Cambridge University Press 

2013),194. 
32 U.S. v. Krauch, et al (IG. Farben) [1952] Trials of War Criminals Before the Nuremberg Military Tribunals 

Vol. VIII and United States v. Alfred Krupp [1948] Trials of War Criminals Before the Nuremberg Military 

Tribunals Vol. IX. 
33 Ibid,1211. 
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Some of the actions within Farbens ‘record’ included plundering and exploiting European 

industries, enriching from unlawful acquisitions, strengthening the “German war machine” 

and assuring the subjugation of the conquered countries to the German economy.34 The 

UNMT concluded that some of the actions carried by Farben and its representatives, could 

not be differentiated from the same actions committed by actors of the Third Reich.35 

The Krupp corporation also engaged in acts of plunder and exploitation for its own finan-

cial benefit, incidentally and simultaneously further advancing the German war effort.36 

Krupp also took advantage of the Nazi forced labour program and employed enslaved prison-

ers of war, civilians and other concentration camp inmates.37 On the forced labour account, 

the tribunal noted that Krupp “had manifested not only its willingness but its ardent desire to 

employ forced labor.”38 In addition, the tribunal identified the collective intent of the compa-

ny which actively sought to engage both in forced labour and in plunder and spoliation activi-

ties.  

The difference from a criminal joint venture is that Krupp and Farbens were in business 

with the Third Reich for the economic benefits, not with the goal of furthering the Third 

Reich objectives. In fact, the USMT acquitted all the defendants in both cases from the counts 

of planning or knowingly participating in wars of aggression and were found not guilty on the 

conspiracy charges.39 

 

1.2. Modern International Criminal Tribunals 

 

The International Criminal Tribunal for the Former Yugoslavia (ICTY) and specially the 

International Criminal Tribunal for Ruanda (ICTR), have further elaborated the standards 

required for establishing complicity. ICL generally refers to complicity as ‘aiding and abet-

ting’ and consists of ‘giving practical assistance, encouragement, or moral support with 

knowledge that it assists the perpetrator in the commission of the crime.”40 

In Blaškić, the ICTY defined the objective element as “a positive action or omission, with 

a substantial effect in the perpetration of the crime.”41 As of the mental element, the ICTR in 

Akayesu determined that “the accomplice need not even wish that the principal offence be 

 
34 Ibid,1129. 
35 Ibid,1140. 
36 Krupp (n.32),1370. 
37 Ramasastry (n.7),111. 
38 Krupp (n.32),1440. 
39 Farben (n.32),1128, Krupp (n.32),1329. 
40 Antonio Cassese, International Criminal Law (Oxford University Press 2008),193. 
41 Prosecutor v Blaškić and Others (Initial Indictment) [1995] IT-95-14 para 46 as quoted in ibid. 
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committed.”42 Furthermore, in Furundžija the ICTY established that it is not necessary for the 

accomplice to know the exact crime the principal will commit, but ‘if he is aware that one of a 

number of crimes will probably be committed, and one of those crimes is in fact committed, 

he has intended to facilitate the commission of that crime.”43  

The International Criminal Court (ICC) Statute introduced the additional requirement of 

‘purpose,’ narrowing the scope of aiding and abetting in ICL.44 This means that the accom-

plice must act with the purpose of facilitating the principal’s crime.45 Some authors disagree 

with this interpretation and refer to the Statute’s drafting origins based on the Unites States 

Model Penal Code.46 The next subsection will elaborate on this approach.  

Regarding hate speech, the ICTR case law includes a relevant case on the influence of me-

dia companies to support human rights abuses. In the Nahimana case – also known as the 

Media case – the ICTR convicted of genocide the two founders of an extremist radio and the 

editor-in-chief of a hate-inciting newspaper.47 Their publications and broadcasts promoted 

hatred and violence against the Tutsi population and explicitly called for their extermination. 

This included sharing details of individuals, their families and “Hutu political opponents who 

supported the Tutsi.”48  

The ICTR described the media as “bullets in the gun” which did not triggered the violence, 

but increased its deadly impact “because the gun was loaded.”49 This has important conse-

quences for the objective element, in particular for the causal relationship between the media 

and the crime. According to this case, it is irrelevant whether media outlets did not pull the 

trigger themselves: The killing of hundreds of Tutsis resulted in part due to the incitement 

messages that businesses had distributed.50 In words of the Court, “the power of the media to 

create and destroy fundamental human values comes with great responsibility. Those who 

control such media are accountable for its consequences.”51  

 

 

 

 

 
42 Prosecutor v Akayesu, (Judgement) [1998] ICTR-96-4-T para.539. 
43 Prosecutor v Furundžija (Judgement) [1998] IT-95-17/1 para.246, emphasis added. 
44 Article 25(3)(c) Rome Statute. Cassese (n.40),195. 
45 Ibid. 
46 Stewart (n.16),152. 
47 Prosecutor v Nahimana and Others (Judgement) [2003] ICTR-99-52-T. 
48 Fred Grünfeld and Anke Huijboom, The Failure to Prevent Genocide in Rwanda: The Role of Bystanders 

(Martinus Nijhoff 2007),24. 
49 Nahimana (n.47) para.953. 
50 Grünfeld and Huijboom (n.48),25. 
51 Nahimana (n.47) para.945. 
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1.3.The Alien Tort Statute (ATS) 

 

Under the ATS, United States district courts have jurisdiction of civil actions “committed 

in violation of the law of nations or a treaty of the United States” by an alien.52 In other 

words, non-United States citizens can bring civil lawsuits to U.S. courts, even if these are 

committed outside the country, as long as the court has jurisdiction over the defendant.53 It 

was not until the 1980’s that this piece of legislation became a resource for victims of human 

rights violations54, and in 1995 it was used against corporations.55 

Nevertheless, litigation under the ATS has not been as successful as it was once hoped. 

Most of the cases have not been decided on merits, but instead dismissed on technical or pro-

cedural grounds or settled outside the courts.56 Furthermore, the complicity standards set by 

the courts are notably stricter.57 For example, ‘law of the nations’ has been interpreted in a 

restrictive way, excluding those international law norms “with less definite content and ac-

ceptance among civilized nations than the historical paradigms familiar to when the statute 

was enacted.”58 Additionally, the courts must assess whether the case would interfere with 

U.S. foreign policy.59 Finally, the courts established that the mens rea should be ‘purpose’ 

instead of knowledge, increasing the difficulty to hold corporations accountable.60 

The legal precedent that set this mens rea standard, the Talisman case, 61 has been disput-

ed.62 The plaintiffs in this case alleged that Talisman Energy, a Canadian gas and oil produc-

er, was involved in the Sudanese military ethnic cleansing campaign against non-Muslim. 63  

They argued that the Sudanese government intended to use the country’s oil reserves to pur-

chase armament that would in turn be used against the non-Muslim population.64 Talisman, in 

exchange for oil concessions and government protection during the exploitation of oil re-

serves, invested in infrastructure such as transportation, roads and airfields. According to the 

plaintiffs, these actions provided assistance to the Sudanese government’s forceful displace-

ment operations which were part of an ethnic cleansing campaign.65 Through these abuses 

 
52 Alient Tort Statute, 28 U.S. Code § 1350. 
53 Filártiga v Peñalara [1980] 630 F.2d 876 (U.S.C.A. 2nd Circuit) para.1350. 
54 Ibid. 
55 Wiwa v. Royal Dutch Petroleum Co [1995] 96 Civ. 8386 (S.D.N.Y). 
56 Deva (n.26),67. 
57 Ibid,69. 
58 Sosa v Álvarez-Machain [2004] 542 U.S. 692 (SCOTUS) 2754. 
59 Ibid,2766. 
60 Presbyterian Church of Sudan v Talisman Energy, [2009] 582 F.3d 244 (U.S.C.A. 2nd Circuit) para.259. 
61 Presbyterian Church of Sudan v Talisman Energy, [2003] 244 F. Supp. 2d 289 (S.D.N.Y.). 
62 Stewart (n.16),150. 
63 Talisman (n.61) para.299. 
64 Ibid. 
65 Ibid, para.300. 
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committed by the Sudanese government, Talisman gained access to certain oilfields and bene-

fited from creation of ‘buffer zones’ around them.66   

The Court dismissed the case arguing that the plaintiffs had not provided enough evidence 

to demonstrate that Talisman had the purpose of facilitating the offences.67 Some commenta-

tors have rejected this ‘purpose’ requirement arguing that the ATS – and the ICC – are based 

on the U.S. Model Penal Code which “considers that the purpose requirement goes only to the 

provision of the assistance.”68 Interpreted this way, the requirement would not be wanting to 

collaborate with the Sudanese government in the ethnic cleansing campaign, but simply want-

ing to provide them with the infrastructure that would later be used for this purpose.69 

 

1.4. Interim Conclusion 

The cases analyzed above show a strong relationship between the corporation and the 

State’s acts. To a certain extent, this connection has a symbiotic or interdependent nature: the 

corporation benefits from the abusive policies of the State and, at the same time, the abusive 

State benefits from the company’s activities which simultaneously contribute to the abusive 

State’s goals.  

The scope of these benefits went beyond neutral profitability. Business involved in direct 

complicity benefited from the authority’s protection – and even encouragement – to carry out 

illegal activities, such as plundering, employment of forced labour or dissemination of mes-

sages that call for the extermination of an ethnic group.  

Regarding the mental element, the question remains unsettled between ‘knowledge’ and 

‘purpose’ in international law. Nevertheless, the case law analysis suggests that knowledge 

that the activities assist the human rights abuses in addition to willingness to continue engag-

ing in them set the standard for the mental element. It is not required that the company shares 

the purpose of the abusive State, although they may share sympathy towards the abusive enti-

ty’s goals.  

This Chapter has also offered some insight on how courts have dealt with hate speech that 

contributes to human rights violations. The ICTR media case sets a relevant precedent on cau-

sation, determining that the nature of the media is such, that they are not required to commit 

the prohibited acts themselves. Providing a space for the spread of hate speech equally con-

tributes to the crime. 

 

 

 

 
66 Ibid. 
67 Presbyterian Church of Sudan v. Talisman Energy [2008] 07-0016-cv (U.S.C.A. 2nd Circuit),55.  
68 Stewart (n.16),150. 
69 Ibid. 
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CHAPTER TWO: 

BENEFICIAL CORPORATE COMPLICITY IN HUMAN RIGHTS 

VIOLATIONS 

 

 

 

When it comes to corporations, making profit is a legally neutral activity.70 However, if 

that profit has been obtained at the expense of enabling, exacerbating or facilitating human 

rights abuses through its commercial relationships, the company may have to respond for the 

abuses.71 Thus, beneficial complicity is defined as “the corporate position vis-à-vis govern-

ment violations when business benefits from human rights abuses committed by someone 

else.”72  

The line between beneficial and direct complicity may be blurred sometimes. Ramasastry 

proposes three cumulative elements that turn beneficial complicity into direct complicity, 

namely i) a strong, interdependent business relationship between the corporation and the 

State; ii) awareness by the corporation of the human rights abuses and iii) despite of that 

awareness, the corporation continues to provide financial support to the host State and per-

form its activities furthering these abuses.73  

 

2. Identifying Beneficial Complicity in International Law 

 

2.1. Post-World War II Trials 

 

The British Military Tribunal’s decision in Zyklon B illustrates a clear example of corpo-

rate beneficial complicity after WWII.74 The tribunal prosecuted three German as accomplices 

in the mass murder of civilians by the Nazi Government.  Their firm, Teshch and Stabenow 

provided the Nazi government with Zyklon B, the poisonous gas used in the concentration 

camps’ gas chambers. 

The court focused on three facts. Firstly, that a crime had been committed i.e. civilians had 

been gassed and killed by means of Zyklon B. Secondly, that this gas was supplied by Tesch 

and Stabenow; and finally, that the defendants knew or must have known that the gas was 

 
70 ICJELP, (n.8) Vol. 1, 15. 
71 Ibid. 
72 Clapham and Jerbi, (n.6),346. 
73 Ramasastry, (n.7),103. 
74 Prosecutor v Bruno Tesch et al Judicial Summary [1946] The United Nations War Crimes Commission "Law 

reports of trials of war criminals", Volume I. 
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being used to kill human beings.75 Evidence of knowledge was drawn on individual direct 

evidence such as the personality of the accused –  “when you realize what kind of a man Dr. 

Tesch was, it inevitably follows that he must have known every little thing about his busi-

ness” 76 – and also the general atmosphere and conditions of the firm.77 One of the arguments 

put forward by Tesch’s defense was that had his company not cooperated and supplied the gas 

“the S.S. would certainly have achieved their aims by other means.”78 The Court did not ac-

cept this as a mitigating factor for his sentence.  

The Zyklon B case remains relevant today, and we can observe very similar reasonings ap-

plied by other criminal courts. In particular, the Van Anraat case in the Dutch District Court is 

worth of further attention. 79  In 2005 Frans van Anraat was charged as accomplice in war 

crimes committed by Sadam Hussein’s government in Iraq. Van Anraat became the sole sup-

plier of the chemical thiodiglycol, a key component of the mustard gas employed to kill thou-

sands of civilians. The Court noted that the accused “consciously and solely acting in pursuit 

of gain, has made an essential contribution to the chemical warfare program of Iraq […] His 

contribution has enabled, or at least facilitated, a great number of attacks.”80 

The Court applied the standard of recklessness, stating that “the accomplice perceived the 

occurrence of the criminal result as a possible consequence of their assistance and made peace 

with that possibility.”81 As in the Zyklon B case, the Dutch District Court rejected the de-

fense’s argument that the crimes would have been committed even if  Van Anraat had not 

supplied the chemicals.82 

 

2.2. Modern International Criminal Tribunals 

 

Modern international criminal tribunals have not dealt with corporations and their behavior 

as much as their predecessors in the IMT.83 Nevertheless, traces of beneficial corporate com-

plicity can be found in these courts. The Special Court for Sierra Leone (SCSL) judgements 

 
75 Ibid,101. 
76 Ibid.  
77 Ibid,102. 
78 Ibid. 
79 Public Prosecutor v Van Anraat [2005] LJN: AX6406 (District Court of the Hague). 
80 Ibid,82. 
81 Ibid as quoted in Stewart (n.16),154. 
82 Van Anraat (n.79),82. 
83 With the notable exception of the Special Tribunal for Lebanon in Al Jadeed S.A.L. & Ms Khayat [2014] STL-

14-05. 
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on the use of ‘conflict’ or ‘blood diamonds’84 to fuel the war in Sierra Leone are an exam-

ple.85  

The UN and the Government of Sierra Leone established the SCSL in 2002 to prosecute 

those responsible for violations of humanitarian law committed in Sierra Leone since 1996.86 

During the conflict, diamonds became the main source of revenue to finance the armed fac-

tions’ war efforts.87 This allowed them to expand and control more territories and force the 

population in those areas into labor at the diamond mines.88 This diamond trade could not 

have been sustained without the companies buying them. 

One of the main actors involved was De Beers, a group of mining companies that purchas-

es the majority of the diamonds produced in the world and hence strongly influences the mar-

ket price of rough diamonds.89 De Beers had concessions over Sierra Leone’s diamond mines 

until the 1980’s.90 After that, it kept a diamond trading company in neighboring Liberia, 

which produces very few diamonds but is a known transit country for smuggled diamonds.91 

De Beers denied purchasing diamonds from Sierra Leone. However, considering its almost 

monopolistic control of the global diamond market, this seems implausible.92   

The SCSL had jurisdiction exclusively over natural persons and therefore did not assess 

the role of foreign corporations which profited from the blood diamond trade.93  However, 

this case has broadened the conversation on the mens rea necessary to establish beneficial 

complicity in human rights violations. Some commentators have argued that considering the 

wide publicity about the conflict in Sierra Leone and the human rights abuses committed there 

“a Court ought to have little difficulty concluding that diamond traders […] have knowledge 

of their contribution to the conflict.”94  

In other words, this line of reasoning establishes that in a globalized world “where infor-

mation is so overwhelming and omnipresent”  it would be implausible for a company to argue 

 
84 The term refers to “rough diamonds used to finance wars against governments.” 

https://www.kimberleyprocess.com/  
85 See e.g. Prosecutor v. Charles Ghankay Taylor (Judgement Summary) [2012] SCSL-03-1-T. 
86 Statute of the Special Court for Sierra Leone (16 January 2002). 
87 Iryna Marchuk, 'Confronting Blood Diamonds in Sierra Leone: The Trial of Charles Taylor'(2009) 4 Yale 

Journal of International Affairs 87-99,88. 
88 Ibid. 
89 Ian Smillie et al, ‘The Heart of the Matter: Sierra Leone, Diamonds and Human Security’ (2000) Partnership 

Africa Canada,3. 
90 Ibid,27.  
91 Ibid. 
92 Ibid. 
93 Charles Chernor Jalloh, 'Special Court for Sierra Leone: Achieving Justice?'(2011) 32 Michigan Journal of 

International Law 396-456, 424. Lucinda Saunders, 'Rich and Rare are the Gems They War: Holding De 

Beers Accountable for Trading Conflict Diamonds'(2000) 24 Fordham International Law Journal 1402-

1476, 1407-1408. 
94 William A. Schabas, 'Enforcing international humanitarian law: Catching the accomplices'(2001) 83 Revue 

Internationale de la Croix-Rouge/International Review of the Red Cross 439-460,451. 

https://www.kimberleyprocess.com/
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lack of awareness of how their business activities contribute to human rights violations.95 

Moreover, it  would almost automatically deem inacceptable any defense of willful blindness 

i.e. attempting to avoid liability by ensuring one does not know what is happening.96  

 

2.3. ATS 

 

To illustrate beneficial complicity, Clapham and Jerbi use the hypothetical example of a 

corporation that benefits from “the suppression of peaceful protest against business activities 

or the use of repressive measures while guarding company facilities”.97 This description 

matches several of the cases brought up against corporations under the ATS. Due to space 

constraints, this section will only discuss the Unocal and the Kiobel cases.98 

 

2.3.1 Doe v Unocal  

 

The Unocal case set a valuable precedent. For the first time, a court recognized that a cor-

poration could be liable for violations of international law.99 Unocal, a multinational oil cor-

poration, and its top executives were tried under allegations of complicity in forced labour and 

other gross human rights violations committed against Burmese villagers. Unocal engaged in 

oil extracting activities and the construction of a pipeline throughout rural areas in Burma 

(now Myanmar). The Burmese military was hired to provide security services around these 

activities which in turn, forced villagers to work in the construction of the pipeline.100 When 

the villagers refused, they were murdered, raped and tortured.101 

As the Court stated, the successive military governments in Burma were known to impose 

forced labour on its citizens.102 Furthermore, 

 
Even before Unocal invested in the Project [pipeline construction], Unocal was made 

aware […] of this record and that the Myanmar Military might also employ forced la-

bor and commit other human rights violations in connection with the Project. And af-

ter Unocal invested in the Project, Unocal was made aware — by its own consultants 

and employees, its partners in the Project, and human rights organizations — of alle-

gations that the Myanmar Military was actually committing such violations.103 

 

 
95 ICJELP, (n.8) Vol 1, 22. 
96  Ibid,23. 
97 UNGA, ‘Report of the UNHCHR’ (n.5) para.110. 
98 Other e.g. Bowoto v Chevron Corporation [2010] 09-15641 (U.S.C.A. 9th Circuit); Doe v Exxon Mobil Corpo-

ration [2005] 01-1357 (U.S.D.C.) 
99 Ramasastry (n.7),132. 
100 Doe v Unocal [2001] 395 F.3d 932 (U.S.C.A. 9th Circuit) para 9,10,15. 
101 Ibid, para.16. 
102 Ibid, para.17. 
103 Ibid. 
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Several conclusions can be extracted from this excerpt. Regarding the mental element, the 

Court seems to rely on the fact that there was a “long and well-known history” of the Burmese 

Military imposing forced labour on citizens and it uses several reports from the International 

Labour Organization to illustrate this fact. This resonates with the approach taken by some 

scholars in the Sierra Leone case.  

The Court relied on the ICTY’s judgement in Furundžija where the aider and abettor is not 

required to know the specific crime that the principal will commit, but is enough with the  

awareness that a number of crimes will probably be committed, and in fact one of them is 

committed, to render the accomplice guilty.104 The Court found that the mens rea requirement 

of aiding and abetting was thus fulfilled since Unocal knew or should have known that is acts 

would “assist or encourage” the Military to commit the abuses.105 

 

2.3.2 Esther Kiobel et al. v. Royal Dutch Petroleum Company 

 

In the Kiobel case, the plaintiffs argued that Shell Dutch Petroleum, through its subsidiary 

in Nigeria, aided and abetted the Nigerian government in the commission of human rights 

abuses against the Ogoni people.106 Shell’s oil exploration in the Ogoni region was opposed 

by its residents, who since 1993 protested the environmental damage of the oil activities. Eve-

ry protest was suppressed with violence by the Nigerian military forces. 

 Despite these facts, Shell hired the military forces to protect the extractive activities from 

the Ogoni resistance movement. The defendants claimed that Nigerian military forces then 

“shot and killed Ogoni residents and attacked Ogoni villages – beating, raping, and arresting 

residents and destroying or looting property – all with the assistance of the defendants.”107 

Accordingly, Shell was said to have provided transportation, food and compensation to sol-

diers, and allowed their property to be the ground for the attacks.108 

The procedural history of this case is full of setbacks for corporate accountability for com-

plicity in human rights violations. After several dismissals in the lower courts, the Supreme 

Court ruled that the ATS has no extraterritorial application outside the United States and did 

not hear the case on merits.109 However, the procedures of this case will continue in the Dutch 

Courts, which ruled they had jurisdiction over the case in May 2019.110 

 

 
104 Ibid, para.74. 
105 Ibid. 
106 Esther Kiobel et al. v. Royal Dutch Petroleum Company et al. [2010] 06-4800-cv, 06-4876-cv (U.S.C.A. 2nd 

Circuit),13. 
107 Ibid. 
108 Ibid,14. 
109 Esther Kiobel et al. v. Royal Dutch Petroleum Company et al. [2013] 569 U.S. 108 (SCOTUS). 
110 Bart Meijer, ‘Widows of Hanged Nigeria Activists Can Continue Case vs Shell-Dutch Court’ (Reuters, 1 May 

2019) Available at: https://af.reuters.com/article/commoditiesNews/idAFL5N22D1BJ 

https://af.reuters.com/article/commoditiesNews/idAFL5N22D1BJ
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2.4.  Interim Conclusion 

 

In the cases explored in this Chapter, there was no interdependent or symbiotic relationship 

between the corporations and the abusive entity. The relationship between Teshch and Stabe-

now and the Nazi Government or Van Anraat and the Sadam Hussein’s Government was 

‘business as usual’ and purely within the scope of normal business activities. Teshch and 

Stabenow and Van Anraat did not need the abusive governments to carry out their business 

activities in the same way that the abusive States did not need these companies to commit 

human rights abuses. 

Secondly, these corporations obtained only economic benefits from their relationship with 

the abusive State. Teshch and Stabenow, Van Anraat and De Beers did not obtain additional 

advantages from their relationship with the abusive regimes. Unocal and Shell did not benefit 

from the human rights abuses committed by the State more than they would have benefited 

from the security provided by a private firm. It is true that in terms of security, counting with 

the protection of a State’s branch may seem more effective, but the immediate goal of these 

companies was not to obtain additional perks beyond security in their facilities. 

Finally, there is a notable difference regarding mens rea. These cases establish that the 

corporations involved knew or ‘should have known’ that their activities were assisting human 

rights violations. This takes us to a stage prior to the assistance in human rights violations in 

which a company is aware of the potential risks and decides to disregard them. Hence, reck-

lessness seems to be the standard to determine corporate beneficial complicity. 

Proof of awareness can be found both in direct and indirect evidence, such as the general at-

mosphere and conditions of a corporation. Furthermore, the ‘globalization of information’ can 

become a relevant argument against ‘lack of awareness’ claims by corporations. Finally, risks 

assessments or human rights due diligence also plays a role in establishing the mens rea re-

quirement. In Unocal, the fact that the company had carried out a risk analysis of its activities 

did not shield it from liability. In fact, this risk analysis’ conclusions were accepted as evi-

dence of recklessness against Unocal. Chapter IV will discuss more in depth the concept of 

human rights due diligence.  
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CHAPTER THREE:  

CORPORATE SILENT COMPLICITY IN HUMAN RIGHTS 

VIOLATIONS 

 

 

Silent complicity refers to those situations in which companies “remain silent in the face of 

human rights violations, despite having some ability to curb the abuse.”111 This definition 

contains several notions that require discussion. Firstly, it implies that when it comes to cor-

porations, silence cannot equate neutrality. 112 Secondly, it defends that there is something 

culpable about not exercising influence against human rights violations. 113 Finally, it suggests 

that corporations can become accomplices in human rights violations even if they are not do-

ing anything wrong in the conventional sense of the word. 114 

Accordingly, silent complicity has been labelled  “the most controversial type of complici-

ty.”115 Nevertheless, several commentators have argued that if we want to draw a comprehen-

sive picture of the ways in which corporations contribute to human rights violations, we need 

to include silent complicity – particularly in the light of the victims’ right to remedy.116 Some 

authors have attempted to rethink corporate complicity and provide silent complicity with an 

ethical dimension. Florian Wettstein’s contribution to such debate illustrates well the issue in 

point.117 Wettstein draws from the assumption that “very generally, human rights impose di-

rect moral obligations on corporations”118 and abides to Kline’s definition of silent complicity 

in which  

a non-participant is aware of abusive action and, although possessing some degree of 

ability to act, choses neither to help protect nor assist the victims of the abuse, remain-

ing content to meet the minimal ethical requirements to do no (direct) harm.119 

 

 
111 Florian  Wettstein, 'Making noise about silent complicity: the moral inconsistency of the ‘Protect, Respect 

and Remedy’ Framework' in Surya Deva and David Bilchitz (eds), Human Rights Obligations of Business: 

Beyond the Corporate Responsibility to Respect? (Cambridge University Press 2013). 
112  Clapham and Jerbi, (n.6),348 
113 Ibid. 
114 Florian Wettstein, 'Silence as Complicity: Elements of a Corporate Duty to Speak Out against the Violation of 

Human Rights'(2012) 22 Business Ethics Quarterly 37-61,37. 
115  Global Compact, ‘Comment on Principle 2’ Available at: https://www.unglobalcompact.org/what-is-

gc/mission/principles/principle-2 
116 Nadia Bernaz, 'Complicity Issues and Redress for Victims in the Aftermath of Jesner v Arab Bank' (2018), 

available at http://www.philicam.com.rightsasusual.appspot.com/?author=2&paged=4   
117 For other approaches see e.g. Stepan Wood, 'The Case for Leverage-Based Corporate Human Rights 

Responsibility'(2012) 22 Business Ethics Quarterly 63-98. 
118 Wettstein (n.111),38. 
119 John Kline, Ethics for International Business (Routledge 2010) as quoted in Wettstein (n.111),40. 

https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-2
https://www.unglobalcompact.org/what-is-gc/mission/principles/principle-2
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If, in those cases, the silence of the corporate actor encourages or legitimizes the perpetra-

tor, that silence can turn into complicity.120 According to Wettstein, the moral blame in silent 

complicity is not linked to an action committed by the corporation, but to its failure to assist 

the victims when it was in the position do so.121  

If an omission leads to complicity, then a positive action is required to avoid it. However, 

such action would imply that corporations have an actual positive duty – at least morally – to 

‘speak up.’ This goes beyond doing no harm.122 This positive action should not be interpreted 

as literally and exclusively making a public statement condemning the circumstances. ‘Speak-

ing up’ requires more broadly the exercise of influence or leverage by the company.123  

Noticeably, not every corporation is in the same position to exercise leverage against an 

abusive entity. In fact, many corporations may not have any influence over the circumstances 

and may expose themselves to backlash if they were to act. For this reason, Wettstein propos-

es some additional requirements that corporations must meet in order to have leverage-based 

responsibilities vis-à-vis an abusive State. 

Firstly, the corporation must be in a position to effectively exercise influence and pressure 

over the perpetrator, i.e. there must exist a realistic opportunity for the corporation’s influence 

to improve the victims’ situation.124 Secondly, speaking out must not worsen the situation of 

the corporation to an unreasonable degree e.g. possibility of extreme retaliation by the perpe-

trator.125 Thirdly, there must be a morally significant connection between the corporation and 

the human rights abuse “for without such a connection, remedial responsibility for social ills 

would potentially be limitless.”126 

Advocating a silent type of complicity implies expecting a politically active role of corpo-

rations that may meddle with the internal politics of a sovereign State.127 However, from the 

perspective of the victims, remaining silent is already a partisan political act. In addition, cor-

porations are active and loud in other fields such as such as tax regulation. This corporate ac-

tivity is far from neutral and is rarely defined by the business sector as an illegitimate political 

interference.128 

 
120 Wettstein (n.111),40. 
121 Ibid. 
122 Ibid 42. 
123 Wettstein (n.114),252. 
124 Ibid,254. 
125 Ibid,255. 
126 Ibid. 
127 Wettstein (n.111),52. 
128 Ibid,53. 
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3. Identifying Silent Complicity in International Law 

 

In general, international criminal tribunals refer to silent complicity cases as the ‘approving 

spectator’ scenario, and it is based in the notion that “physical presence of an authority figure 

at the scene of the crime may provide moral and psychological encouragement resulting in 

aiding and abetting.”129  

 

3.1.  Post-World War II Trials 

 

We can find traces of silent complicity in the post-WWII trials. Two cases from the German 

Supreme Court in the British Occupied zone prove especially useful to contrast scenarios with 

different outcomes.   

In the Synagogue case, one of the accused was found guilty of aiding and abetting in the 

destruction of a synagogue, considered a crime against humanity.130 The accused had not 

physically taken part in it, planned or ordered it. However,  

 

his intermittent presence on the crime scene, combined with his status as an ‘alter 

Kämpfer’ (long-time militant of the Nazi Party) and his knowledge of the criminal 

enterprise, were deemed sufficient to convict him.131 

 

In contrast, we find the Pig-cart Parade case.132 Here, the accused attended a ‘parade’ or-

ganized by the Nazi troops in which two political opponents to the party were subject to pub-

lic humiliation.133 The accused was under the orders of the SA, the Nazi paramilitary branch, 

but followed the parade as a spectator in civilian clothes. The Court determined that  

 

his conduct cannot even with certainty be evaluated as objective or subjective approval. 

Furthermore, silent approval that does not contribute to causing the offence in no way 

meets the requirements for criminal liability134 

 

We can conclude that silent complicity can arise in those cases were the accused is present 

and has a certain level of authority which can be interpreted by the perpetrators as moral sup-

port for the crime.  

 

 
129 Cassese (n.40),195. 
130 Judgement of K. and Others (Synagogue case) [1948] 18/48 (German Supreme Court Strafsenat). 
131 Elihu Lauterpacht et al, International Law Reports, vol 121 (2002),277. 
132 Judgement of L. and Others (Pig-cart parade case) [1948] 37/48 (German Supreme Court Strafsenat). 
133 Lauterpacht et al (n.131),277. 
134 L. and Others (n.132) as quoted in ibid. Emphasis added. 
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3.2.  Modern International Criminal Tribunals 

 

Modern criminal tribunals go further shaping the concept of the silent spectator. Firstly, 

they draw the line between liable omission and the liability of a silent spectator. According to 

the ICTR,  

 

the liability of the approving spectator should not be analysed as omission liability be-

cause by choosing to be present, the accused is taking a positive step which may contrib-

ute to the crime. […] responsibility is derived not from the omission alone, but from the 

omission combined with the choice to be present135 

 

The ICTR Akayesu case provides a more recent example of the silent spectator scenario.136 

Jean-Paul Akayesu was the bourgmestre of his municipality, and as such, he was responsible 

for maintaining law and public order. During the violence in Ruanda, numerous female civil-

ians who came to the bureau seeking protection were in turn subject to sexual and other types 

of violence.137 Over three months at least 2000 Tutsi were killed in his municipality.138 The 

Court affirmed that the killings were so widespread and openly committed that Akayesu, as 

the main executive authority, must have known about them, allowed them to take place on or 

nearby the premises of the bureau and was at times present during their commission. 139 

Despite this, Akayesu did not attempt to prevent the killings or called regional or national 

authorities to stop the violence.140 The ICTR determined that “by virtue of his authority, 

[Akayesu] sent a clear signal of official tolerance for sexual violence, without which these 

acts would not have taken place.”141 

 

3.3.  ATS 

 

Wettstein uses the trial of Saro-Wiwa under the ATS to exemplify silent complicity. 142  

The Wiwa case was part of the lawsuits brought under the ATS against Shell for its complicity 

in the Nigerian government abuses against the Ogoni people, in particular the death sentence 

and subsequent execution of nine Ogoni activists. 143 The Wiwa case departs from the same 

events as Kiobel, analysed in Chapter two and identified as beneficial complicity. However, 

 
135 Prosecutor v. Mpambara (Judgement) [2006] ICTR-01-65-T, para 20 as quoted in Cassese (n.40),195. 
136 Akayesu (n.42), para.179. 
137 Ibid, para.12 A. 
138 Ibid. 
139 Ibid, para.12 B. 
140 Ibid, para.183. 
141 Ibid, para.692. 
142 Wiwa (n.55). 
143 See section 2.3.2. 
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the mock trial constitutes a related, but separate set of events in which Shell may have in-

curred silent complicity. 

Saro-Wiwa was one of the leaders behind the Ogoni movement and a driving force against 

exploitation and environmental degradation caused by oil companies such as Shell.144 In 1995, 

Saro-Wiwa and eight other activists were arrested for inciting the murder of four pro-

government Ogoni Chiefs.145 The charges were fabricated, and the international community 

denounced the tribunal as illegitimate.146 The ‘Ogoni Nine,’ as they were known, were sub-

jected to beatings and other cruel and inhuman treatment before their execution.147 

Wettstein proceeds to establish if Shell incurred in silent complicity by assessing its con-

nection, influence and status with respect to the ‘Ogoni Nine’ execution. First, it is indisputa-

ble that there was a relevant moral connection between the deaths and Shell: “Shell was both 

the main cause for the formation of the Ogoni protests, and it was the main reason for the vio-

lent crackdown.”148 Second, in order to have a duty to ‘speak out’ against the execution, Shell 

must have had enough influence to exercise leverage. During this period, Shell was the major 

oil producer in the country, which strongly depended of foreign revenues generated by oil.149 

Hence, Shell had the power and influence necessary to exercise leverage against the ‘Ogoni 

Nine’ mock trial. Finally, because of this privileged position, it is hard to imagine that the 

Nigerian Government could have carried out any kind of extreme retaliation that unreasona-

bly worsened Shell’s situation. 

Shell was in a position to ‘speak up,’ for example by threatening to withdraw its activities 

from Nigeria unless the ‘Ogoni Nine’ were released. According to Wettstein, by choosing to 

remain silent it incurred in silent complicity.150 There are however, some minor but relevant 

events that may implicate Shell in a different type of liability. On the one hand, Shell was 

known to bribe some of the witnesses in the trial to give false testimony against the ‘Ogoni 

Nine.’151 Moreover, the complaint includes allegations that Shell held meetings with the mili-

tary regime “to discuss strategies concerning the unlawful execution of Saro-Wiwa.”152  

If these allegations were proven true in the new trial under the Dutch court, it would mean 

that Shell went beyond mere complicity in the execution of the ‘Ogoni Nine’ and could incur 

 
144 Wettstein (n.111),49. 
145 Ibid. 
146 Ibid 50. 
147 Wiwa (n.55) para.75. 
148 Wettstein (n.111),50. 
149 Ibid,51. 
150 Ibid. 
151 Amnesty International, ‘Nigeria/Netherlands: Kiobel witness hearing key chance to hold Shell to account 

over human rights abuses’ (8 October 2019) Available at: 

https://www.amnesty.org/en/latest/news/2019/10/nigeria-netherlands-kiobel-witness-hearing-key-chance-to-

hold-shell-to-account-over-human-rights-abuses/  
152 Wiwa (n.55) para.72. 

https://www.amnesty.org/en/latest/news/2019/10/nigeria-netherlands-kiobel-witness-hearing-key-chance-to-hold-shell-to-account-over-human-rights-abuses/
https://www.amnesty.org/en/latest/news/2019/10/nigeria-netherlands-kiobel-witness-hearing-key-chance-to-hold-shell-to-account-over-human-rights-abuses/
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in other modes of liability such as co-perpetrator in a joint criminal enterprise. If it was not for 

these alleged actions, and Shell had remained in fact present but inactive during the unfolding 

of the events that lead to the execution of the ‘Ogoni Nine,’ this would have been a perfect 

example of silent complicity. 

 

3.4.  Interim Conclusion 

 

Silent complicity remains a controversial notion. It presupposes that corporations have a 

moral, and even in some cases legal, duty to act against human rights abuses. As we will see 

in the following Chapter, this notion does not sit well with the current understandings of cor-

porate responsibility to respect human rights as proposed by the UN Guiding Principles on 

Business and Human Rights (UNGPs). It is also at odds with the ‘neutral,’ apolitical role that 

is expected from corporations. However, as illustrated in this Chapter, when it comes to hu-

man rights violations, silence is never neutral, and it always benefits the perpetrators. 

Despite these objections, this Chapter has shown that it is possible to find reasonable mor-

al and legal grounds to support the notion of silent complicity. Morally speaking, not every 

corporation is bounded by this duty to ‘speak up’ in order to avoid complicity. There are cer-

tain prerequisites that trigger this moral obligation i.e. a relevant moral connection with the 

victims; enough leverage, power and or/status and no foreseeable extreme retaliation against 

the corporation. 

In international law, particularly in the international criminal tribunals, we have identified 

the figure of the silent spectator. This refers to an individual in an authority position whose 

presence in the scene of the crime encourages its commission. The liability in this case not 

only arises from the omission alone but combined with the choice to be present. From this 

perspective, the choice to remain present implies a positive action that contributes substantial-

ly to the crime.  

Regarding the mens rea for silent complicity, knowledge of how the company’s silence 

would affect the human rights violation seems to be the standard. According to the case law, 

‘should have known’ i.e. a reasonableness test should also be enough to determine if a com-

pany incurred a negligent omission by remaining silent and present in the commission of the 

abuses.  

Summing up, there are important differences between silent complicity and the other two 

types of complicity explored in the previous Chapters. First, the origin of the blame is not an 

action, but an omission plus an action. Second, the relationship between the corporation and 

the abusive entity vis-á-vis the abuses are of an indirect nature. Third, the relationship of the 

corporation and the victims is also indirect but nonetheless morally significant. Finally, and 

most importantly, the corporation does not obtain any direct benefits from its silence i.e. the 

omission is not led by the intention to obtain economic or other types of benefits.  
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CHAPTER FOUR: 

CORPORATE COMPLICITY IN BUSINESS AND HUMAN RIGHTS’ 

REGULATORY FRAMEWORKS 

 

 

 

The last decades have witnessed multitude attempts to regulate business behaviour through 

soft-law regulatory mechanisms. These regulatory frameworks can be identified at the local, 

regional and international levels. Their source may be internal or external i.e. self-regulatory 

initiatives or imposed by a third entity.153 With few unsuccessful exceptions,154  these initia-

tives have a voluntary nature, non-binding on corporations. 

It is outside this thesis’ scope to discuss the general adequacy of these regulatory initia-

tives.155 Instead, this Chapter will focus on two international business and human rights regu-

latory frameworks and assess how these initiatives have included the concept of corporate 

complicity.156 The frameworks selected are the UN Global Compact,157 the UN Guiding Prin-

ciples on Business and Human Rights (UNGPs),158 and the Draft-Treaty on Business and 

Human Rights.159 

 

4.1.  The UN Global Compact 

 

In 1999, then Secretary-General of the UN Kofi Annan proposed to the business leaders 

gathered in Davos to join “a global compact of shared values and principles, which will give a 

human face to the global market.”160 This Global Compact would have a “set of core values in 

the areas of human rights, labours standards, and environmental practices” that business were 

called to embrace and incorporate into their activities.161 These values were operationalized 

into what is known today as the Ten Principles of the UN Global Compact. 

 
153 Deva (n.26),64 
154 E.g. UN Sub-commission on the Promotion and Protection of Human Rights, ‘Norms on the Responsibilities 

of Transnational Corporations and Other Business Enterprises with regard to Human Rights’ (2003) UN Doc 

E/CN.4/Sub.2/2003/12/Rev.2 
155 On this see e.g. Deva (n.26). 
156 Other initiatives such as the OECD Guidelines and the ILO Tripartite Declaration have not been included in 

this Chapter due to space constraints. 
157 UN Global Compact, ‘The Ten Principles’ (2004) Available at: https://www.unglobalcompact.org/what-is-

gc/mission/principles  
158 UNGPs (n.9). 
159 OIWG, ‘Chairmanship Revised Draft 16.7.2019” Available at: 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf  
160 ‘Secretary-General Proposes Global Compact on Human Rights, Labour, Environment, in Address to World 

Economic Forum in Davos’ (1999) UN Doc SG/SM/6881.  
161 Ibid. 

https://www.unglobalcompact.org/what-is-gc/mission/principles
https://www.unglobalcompact.org/what-is-gc/mission/principles
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf


29 

 

Human rights are at the core of the two main Principles, which hold that  

 

[Principle 1] Businesses should support and respect the protection of interna-

tionally proclaimed human rights; and [Principle 2] make sure that they are not 

complicit in human rights abuses.162  

 

Complicity is defined as “being implicated in a human rights abuse that another company, 

government, individual or other group is causing.”163 The objective element is “an act or 

omission that ‘helps’ another, in some way, to carry out a human rights abuse”; and a subjec-

tive element is “knowledge that this act or omission could provide such help.”164  

More relevantly, the Global Compact embraces the distinction between direct, beneficial 

and silent complicity.165 Direct complicity “occurs when a company provides goods or ser-

vices that it knows will be used to carry out the abuse;” beneficial complicity takes place 

“when a company benefits from human rights abuses even if it did not positively assist or 

cause them;” and finally, silent complicity “when the company is silent or inactive in the face 

of systematic or continuous human rights abuse.”166 The definition of direct and beneficial 

complicity seem to align with the requirements set for these two types of complicity in previ-

ous Chapters. However, when it comes to silent complicity, the Global Compact approach is 

more nuanced. 

The Global Compact’s definition of silent complicity elevates the threshold when describ-

ing what kind of conduct can bring about accusations of complicity. It does so by adding a 

contextual element, namely that the human rights abuses must be of a “systematic or continu-

ous” nature. However, the incorporation of this contextual element creates a loophole for the 

protection of the victims. It would imply that a company that remains inactive when confront-

ed with a serious violation of human rights would not have to face accusations of complicity 

as long as it was a sporadic event and not a systematic or continuous one. 

Despite elevating the threshold for silent complicity, the Global Compact seems to support 

the idea that corporations should use their leverage over actors engaging in human rights 

abuses.167 Furthermore, it suggests that in case a corporation has not sufficient leverage on its 

own, it should consider increasing it by joining capacity building activities or collaborating 

with other actors.168 This introduces a positive responsibility on the side of corporations to 

avoid causing harm.  

 
162 Ibid. 
163  Global Compact (n.115). 
164  Ibid. 
165  Ibid. 
166  Ibid.  
167  Ibid. 
168  Ibid.  
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4.2.  UN Guiding Principles 

 

In 2011, the UN Human Rights Council endorsed the UNGPs, a set of guidelines addressed 

to States and corporations which aim to achieve better protection from corporate human rights 

abuses. The UNGPs operationalize the ‘Protect, Respect and Remedy Framework’ (the 

Framework) which rests on three pillars: first, the States duty to protect against human rights 

abuses; second, corporations’ responsibility to respect human rights; and third, ensuring vic-

tims greater access to effective remedy.169 Corporate responsibility to respect human rights 

inevitably includes avoiding complicity.170 The UN Special Representative on Business and 

Human Rights (SRSG), John Ruggie, proposed both the Framework and the UNGPs. 

At the core of the corporation’s responsibility to respect, and therefore to avoid complicity, 

the SRSG set the practice of human rights due diligence.171 This process assesses actual and 

potential human rights impacts that the corporation causes or contributes to through its activi-

ties.172 Due diligence varies in complexity depending on the characteristics of the corpora-

tion’s activities and must be carried out in an ongoing manner, although it should be started as 

soon as possible.173  Nevertheless, carrying out due diligence does not shield the corporation 

from legal or social allegations of complicity.174 

Some commentators have pointed out that the SRSG’s approach to complicity may be too 

narrow.175 His analysis also concluded that the mens rea required for complicity was the 

knowledge that the contribution assisted in the abuses.176 By framing complicity in terms of 

‘involvement’ i.e. an active mode of assistance, passive types of complicity such as beneficial 

or silent could be excluded.177 In his complicity report, Ruggie does not discard these two 

types right away − in fact he identifies them in ICL case-law and in the Global Compact − 

however, he does not further study them as he concludes they are unlikely to give raise to 

legal liability.178  

The Framework and therefore the UNGPs follow this approach. Regarding beneficial com-

plicity, both instruments accept that it “may carry negative implications” but is unlikely to 

 
169 UNHRC, ‘Protect, Respect and Remedy; a Framework for Business and Human Rights’ (2008) UN Doc 

A/HRC/8/5. 
170  Ibid, para.26. 
171 UNHRC, ‘Report of the Special Representative’ (n.158) para.6. 
172 Ibid, para.17. 
173 Ibid.  
174 Ibid, para.32. 
175 Wettstein (n.114),248. 
176 UNHRC, ‘Report of the Special Representative’ (n.158) para.30. 
177 Wettstein (n.114),248. 
178 UNHRC, ‘Clarifying the Concepts of “Sphere of influence” and “Complicity,”’ (18 May 2008) UN Doc 

A/HRC/8/19, para.70. 
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create legal liability.179 Furthermore, regarding silent complicity, the SRSG does not 

acknowledge the ICL precedent and identifies it as omission liability180 − going against the 

ICTR precedent that requires to treat silent complicity as a different complicity type.181 This 

may explain why the UNGPs do not even mention the possibility of a silent type of complici-

ty.  

In spite of relegating beneficial and silent complicity to the sphere of ‘non-legal’ consider-

ations, the SRSG’s approach to this category remains rather vague.182 It is not discussed 

which circumstances and what types of conduct could bring about non-legal complicity.183 

This has negative implications for the exercise of due diligence: if it is not possible to deter-

mine the scope of non-legal complicity, corporations will encounter problems to assess the 

risks associated to their activities in this sphere.184  

 

4.3.  The UN Draft Treaty on Business and Human Rights 

 

Negotiations to develop a new core-treaty on business and human rights started in 2014 

under the umbrella of the Human Rights Council.185 For many advocates of the Treaty, the 

UNGPs were only the first step.186 A treaty – despite remaining exclusively State-centred i.e. 

not imposing legally-binding obligations on corporations – offers several advantages over the 

existing soft law initiatives. For example, it could help grounding concepts such us corporate 

complicity within human rights law. This would compensate some of the gaps and limitations 

of grounding corporate complicity on societal expectations as proposed by the UNGPs.187 In 

addition, a treaty-body with the mandate to supervise this instrument could provide guidance 

and interpretation at an international level, setting standards on corporate responsibility trans-

nationally. 

Some of the Revised Draft provisions aim specifically at this standard setting. For exam-

ple, article 6.1 calls all State Parties to “ensure that their domestic law provides for a compre-

hensive and adequate system of legal liability for human rights violations or abuses in the 

 
179 HRC, ‘Framework’ (n.169) para.78; UNGP (n.9),17. 
180 Ibid, para.77. 
181 See section 3.2.  
182 Sabine Michalowski, 'Due diligence and complicity: a relationship in need of clarification' in David Bilchitz 

and Surya Deva (eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility to 

Respect? (Cambridge University Press 2013),225. 
183 Ibid 
184 Ibid,241. 
185 UNHRC, ‘Elaboration of an International Legally Binding Instrument on Transnational Corporations and 

other Business Enterprises with Respect to Human Rights’ (2014) UN Doc A/HRC/RES/26/9. 
186 UNHRC, ‘Statement on Behalf of a Group of Countries at the 24th Session of the HRC’ (2013). 
187 Penelope Simmons, 'The Value-Added of a Treaty to Regulate Transnational Corporations and Other 

Business Enterprises' in Surya Deva and David Bilchitz (eds), Building a Treaty on Business and Human 

Rights (Cambridge University Press 2017),63. 
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context of business.”188 This includes criminal, civil and administrative offences in general, 

and in particular, it contains a list of criminal offences that States Parties should include in 

their domestic legislations.189  

Regarding complicity, the Draft establishes that State Parties shall establish liability  

 

For natural or legal persons conducting business activities, including those of a trans-

national character, for acts that constitute attempt, participation or complicity in a 

criminal offence in accordance with Article 6 (7) [list of core crimes] and criminal of-

fences as defined by their domestic law. 190 

 

Article 5 of the Draft Treaty focuses on prevention. As such, it calls for State Parties to 

adopt measures to ensure that companies undertake human rights due diligence including 

identifying, assessing and preventing human rights abuses from their own business activities 

or contractual relationships; monitoring the human rights impacts of their business activities 

including their contractual relationships and communicating the policies and measures adopt-

ed as a result to the stakeholders. 

The adoption of these provision throughout different national jurisdictions would solidify 

the attempts to establish corporate liability for human rights abuses in general, and particular-

ly for acts constituting complicity. The Draft-Treaty does not reflect on the three proposed 

types of complicity but opens the possibility for national tribunals to elaborate them. As a 

result, new customary rules on corporate complicity could emerge and develop at a transna-

tional level.  

 

 
188 OIWG, ‘Revised Draft’ (n.159). 
189 Ibid, Art 6.7. 
190 Ibid, para 9. Emphasis added. 
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4.4.  Interim Conclusion 
 

This Chapter has analysed soft-law regulatory initiatives that explicitly include complicity 

among its provisions. Both the UN Global Compact and the UNGPs agree on the importance 

of carrying out human rights due diligence assessments in order to prevent corporate complic-

ity. However, it is also possible to find stark contrasts between the two initiatives.  

The Global Compact accepts the idea of beneficial and silent complicity. Regarding this 

last one, it elaborates on the requirements that should be met to cause a violation of Principle 

2 and recommends corporations to use their influence and leverage to halt the abuses. On the 

other hand, the UNGPs seem reticent to embrace the idea of beneficial and silent complicity 

within the legal sphere and relegates them to the ‘non-legal’ sphere. This is problematic due 

to the lack of definition of ‘non-legal’ complicity. 

If adopted, the new Treaty on Business and Human Rights could help grounding corporate 

complicity in human rights law and open the door for the development of customary law on 

corporate complicit liability for human rights abuses. This is particularly important for exam-

ple for the consolidation of human rights due diligence as a potential norm in international 

law.  

The inclusion of due diligence in the Treaty as well as in most of the existing soft-law reg-

ulatory human rights mechanisms may have important repercussions for the analysis of the 

mens rea in cases of corporate complicity. If we consider human rights due diligence a legiti-

mate expectation for business, then corporations that engage in corporate complicity should 

have known about the potential risks of their activities or those of their contractual relation-

ships. Hence, the mens rea standard for corporate complicity in human rights law should be 

lower than in other legal fields, since corporations have a pre-existing expectation – or even in 

the near future an obligation – to assess the potential human rights risks of their activities.   
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INTERIM CONCLUSION OF PART I 

 

Part I has proposed a three-fold approach to corporate complicity in human rights viola-

tions comprised by direct, beneficial and silent complicity. As such, it has identified case law 

throughout different fields of international law that support this approach and attempted to 

identify the main characteristics of each complicity type. The case law analyzed suggests four 

dimensions that differ in each type of complicity namely: i. The relationship between the cor-

poration and the abusive entity; ii. The type of benefits that the corporation obtains from the 

abuse; iii. The objective element requirements which include active and passive; and iv. The 

subjective element in which knowledge seems to be the common standard although it is pos-

sible to find nuances between each type of complicity. The table below summarizes the find-

ings of Part I. 

 

 

 

 

 

 

RELATIONSHIP 

CORPORATION-

ABUSIVE ENTITY 

BENEFITS FROM 

THE ABUSE 

OBJECTIVE 

ELEMENT 

(actus reus) 

SUBJECTIVE 

ELEMENT 

(mens rea) 

DIRECT 

COMPLICITY 

Interdependent / 

Symbiotic 

Outside the scope of 

‘neutral’ and lawful 

economic benefit 

Active assistance  

+ 

Continuation of 

 assistance despite 

knowledge 

Knowledge 

+  

Intent to continue 

 assisting 

 

BENEFICIAL 

COMPLICITY 

Business – Client 

Client – Business 

Neutral economic 

benefit  
Passive assistance  

“Should have known” 

Reasonable awareness 

+ 

Recklessness 

SILENT 

COMPLICITY 
Indirect relationship  

No direct economic 

benefit 

Negligent omission  

+ 

Active decision to 

remain silent 

“Should have known” 

Reasonable Awareness  

  

Table 1. Complicity types and their characteristics 
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CHAPTER FIVE: 

FACEBOOK AND THE ROHINGYA CRISIS IN MYANMAR 

 

 

In September 2018, the Independent International Fact-Finding Mission on Myanmar 

(IFM) released its findings on the alleged human rights violations committed by the country’s 

military – also known as Tatmadaw – since 2011. The report concluded that some of the 

worst human rights violations, amounting to the gravest crimes under international law had 

been committed. 191 

The mandate of the IFM included identifying the perpetrators and making further findings 

about responsibility and recommendations on accountability.192 This inevitably brought Face-

book under the spotlight as it became clearer that the platform had played a fundamental role 

in the dissemination of the hate speech and disinformation behind the human rights abuses. 

Yanghee Lee, Special Rapporteur on the situation of human rights in Myanmar concluded that 

“Facebook has now turned into a beast, and not what originally intended.”193 This Chapter 

will explain the context and conditions which lead Facebook to become a crucial instrument 

in the commission of human rights violations. This is a necessary step for the later complicity 

assessment. 

 

5.1.  The Social Network: Understanding Facebook 

 

More than 2.4 billion people around the world are on Facebook.194 For most of them the 

platform is a space to connect with friends, share their opinions or check the news. It is more 

uncertain however the number of users that know how Facebook works. The answer to these 

questions is simple and yet complicated at the same time. It is also crucial to understand Fa-

cebook’s role Myanmar’ crisis, and hence the reason to dedicate a section to its analysis. 

 

5.1.1. A premise on how Facebook works  

 

According to Facebook, their mission is “to give people the power to build community and 

bring the world closer together.”195 As most social media platforms, they offer “free” access 

 
191 Ibid, para.1671. 
192 Ibid, para.6. 
193 ‘UN: Facebook has turned into a beast' (BBC, 13 March 2018) Available at 

https://www.bbc.com/news/technology-43385677  
194 Statista, ‘Number of monthly active Facebook users worldwide as of 3rd quarter 2019’ Available at: 

https://www.statista.com/statistics/264810/number-of-monthly-active-facebook-users-worldwide/  
195 Facebook, ‘Mission Statement’ Available at: https://investor.fb.com/resources/default.aspx 

https://www.bbc.com/news/technology-43385677
https://www.statista.com/statistics/264810/number-of-monthly-active-facebook-users-worldwide/
https://investor.fb.com/resources/default.aspx
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to the platform – or at least free from pecuniary expenses.  In order to open a profile, users 

voluntarily provide Facebook with personal data such as age, gender, interests or place of 

work among others.196 Users also give Facebook permission to collect information from their 

messages with others in the app.197 Even if one decided to remain ‘isolated’ – no friend’s net-

work, no active sharing content of any kind – passive uses of Facebook such as following a 

specialized page or checking other profiles provide Facebook with relevant personal data.198  

Explaining all the ways in which Facebook compiles personal data would require a thesis 

of its own. However, the concept of ‘likes’ is probably the best example to illustrate some of 

the more subtle ways in which Facebook compiles users’ data.  ‘Likes’ are one of the most 

basic mechanisms through which users interact with content in Facebook.  By giving ‘like,’ 

the user expresses positive or negative reactions towards content. ‘Likes’ alone are considered 

‘the most generic kind of digital footprint’ serving as a proxy to compile information of other 

digital footprints such as browsing logs or purchase records.199  

Facebook uses this data to understand the users’ interests. 200 Then, it offers advertisers the 

possibility of micro-targeting their products to them with a level of precision unthinkable for 

any other advertising channels. This is only possible because Facebook knows about the per-

sonal characteristics and interests of each of the users individually. As such, advertising reve-

nue is the main source of Facebook’s income, which in the second quarter of 2019 reached $ 

16.624 million.201 Users have the possibility to block advertisers or change their advertising 

preferences, but it is not possible to use Facebook without advertisements. As long as Face-

book remains free, users’ data must continue to be the product. 

 

5.1.2. Problems with the Facebook model 

 

Facebook is not a media outlet in the traditional sense. Facebook does not have an editorial 

board controlling what is published in its platform. Instead, it provides a space for users to 

share content that they themselves produce. In fact, traditional media have their own pages 

within Facebook as another channel to share news. In most countries, media outlets bear legal 

 
196 Facebook, ‘Data Policy’ Available at: https://www.facebook.com/full_data_use_policy 
197 Ibid. 
198 Ibid. 
199 Wu Youyou et al, 'Computer-based personality judgements are more accurate than those made by 

humans'(2015) 112 Proceedings of the National Academy of Sciences of the United States of America. 
200 Mark Zuckerberg, ‘Understanding Facebook’s Business Model’ (24 January 2019) Available at: 

https://about.fb.com/news/2019/01/understanding-facebooks-business-model/  
201 Facebook, ‘Q2 2019 Results’ Available at: 

https://s21.q4cdn.com/399680738/files/doc_financials/2019/Q2/Q2-2019-Earnings-Presentation-

07.24.2019.pdf  

https://www.facebook.com/full_data_use_policy
https://about.fb.com/news/2019/01/understanding-facebooks-business-model/
https://s21.q4cdn.com/399680738/files/doc_financials/2019/Q2/Q2-2019-Earnings-Presentation-07.24.2019.pdf
https://s21.q4cdn.com/399680738/files/doc_financials/2019/Q2/Q2-2019-Earnings-Presentation-07.24.2019.pdf
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and financial liability for the content they share.202 Facebook however is almost immune to 

such liability.203  

In recent years, concerns have increased on how Facebook manages the data it obtains 

from the users and how third parties can access it and use it for other purposes. One example 

is the Cambridge Analytica scandal, were thousands of personal datasets were taken from the 

app and later used to create targeted adds with political intentions.204 The psychometric data 

collected allowed the identification of personality patterns among American voters with the 

goal of influencing their behavior towards political elections.205  

Another main problem of the platform is its content’s regulations. Facebook’s ‘News Feed’ 

– the tab where one can see updates of friends’ or pages’ activity and interact with them – it is 

powered by algorithms, i.e. formulas, or sets of steps that help solving a particular problem.206 

In this case, the problem is how to show users relevant content. The algorithms are designed 

“to prioritize posts that are predicted to spark conversations among people”207 and create an 

individualized content rank for each user.208  

Facebook has defended the neutrality of its algorithms, and therefore its platform. As one 

of its vice-presidents put it: “Our job is to make sure the court is ready – the surface is flat, the 

lines painted, the net at the correct height. But we don’t pick up the racket and start play-

ing.”209 This affirmation is nonetheless misleading. The algorithms cannot tell right from 

wrong. Recent studies have shown that anger-inducing advertisements add more than double 

the click-through rate of a user in Facebook.210 This is not only true for advertisements, but 

also for other kinds of Facebook content. ‘Likes’, comments and shares increase when the 

 
202 Susan McGregor, 'Private Actors, Public Consequences'(2018) 38 SAIS Review of International Affairs 81-

89,83. 
203 Ibid. The ‘Good Samaritan’ provision of the shields interactive computer system providers from liability for 

failing to act when unlawful content appears on their platforms. 
204 Carole Cadwalladr and Emma Graham-Harrison, ‘The Cambridge Analytica Files’(The Guardian, 17 March 

2018)  Available at: https://www.theguardian.com/news/2018/mar/17/cambridge-analytica-facebook-

influence-us-election 
205 Ibid. For more on how psychometric data can be collected through Facebook and its uses see Hannes 

Grassegger and Mikael Krogerus, ‘The Data that Turned the World Upside Down’ (Vice 28 January 2017) 

Available at: https://www.vice.com/en_us/article/mg9vvn/how-our-likes-helped-trump-win  
206 Facebook, ‘News Feed Ranking’ Available at: https://about.fb.com/news/2018/05/inside-feed-news-feed-

ranking/  
207 Facebook, ‘No, Your News Feed Is Not Limited to Posts From 26 Friends’ Available at: 

https://about.fb.com/news/2019/02/inside-feed-facebook-26-friends-algorithm-myth/  
208 Facebook, ‘News Feed Ranking’ (n.206). 
209 Sue Halpern, ‘The Problem of Political Advertising on Social Media’ (The New Yorker 24 October 2019). 

Available at: https://www.newyorker.com/tech/annals-of-technology/the-problem-of-political-advertising-

on-social-media  
210 Timothy J. Ryan, 'What Makes Us Click? Demonstrating Incentives for Angry Discourse with Digital-Age 

Field Experiments'(2012) 74 The Journal of Politics 1138-1152, 1148. 

https://www.theguardian.com/news/2018/mar/17/cambridge-analytica-facebook-influence-us-election
https://www.theguardian.com/news/2018/mar/17/cambridge-analytica-facebook-influence-us-election
https://www.vice.com/en_us/article/mg9vvn/how-our-likes-helped-trump-win
https://about.fb.com/news/2018/05/inside-feed-news-feed-ranking/
https://about.fb.com/news/2018/05/inside-feed-news-feed-ranking/
https://about.fb.com/news/2019/02/inside-feed-facebook-26-friends-algorithm-myth/
https://www.newyorker.com/tech/annals-of-technology/the-problem-of-political-advertising-on-social-media
https://www.newyorker.com/tech/annals-of-technology/the-problem-of-political-advertising-on-social-media
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content expresses “indignant disagreement” i.e. statements of opposition that convey annoy-

ance, resentment or anger.”211 

Accordingly, this anger-based content disperses faster and further despite being also poten-

tially biased and misleading, and Facebook tools have proven too slow to detect and remove 

it.212  A recent example is the March 2019 shooting in a mosque in Christchurch, Australia, 

where the gunman live-streamed his actions on Facebook which later spread to other social 

media platforms.213 This has led to new legislation being drafted in countries such as Austral-

ia214 or the United Kingdom215 that impose in a varying degree a duty of care to protect users 

from harmful content and remove it from their platforms expeditiously.  

Finally, Facebook depends to a great extent on users and third parties reporting content or 

pages that go against the ‘Community Standards’ i.e. a set of rules that outline “what is not 

allowed on Facebook.”216 Once the content is reported, content moderators proceed to review 

it. It is important to note that up until July 2018, Facebook dealt with misinformation “by 

making it less prominent in the News Feed, rather than by removing it.”217 In addition, some 

content such as political advertisements is not sent to fact-checkers nor removed despite con-

taining false information.218 With over 2 billion active users, Facebook only counts with 7.500 

content moderations – before 2018 they were 40 per cent less – working in just 40 lan-

guages.219  

 

5.2.  Myanmar: A Land Torn Apart  

 

The conflict in Myanmar is neither new nor simple. The violence outbreaks in 2017-2018 

attracted the international.  However, grievances have existed for decades.220 The ethnic 

cleansing campaign against the Rohingyas is a major dimension of the current conflict in My-
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anmar. Nonetheless, complex socio-political dynamics and ethno-cultural tensions are wide-

spread throughout the country involving other groups with different claims.221 This thesis will 

focus on the repression by the Burman State, and in particular the military and security forces 

of the Rohingya, which constitutes only one axis of the ongoing conflict.222 

It is important to highlight the powerful role that the military, known as Tatmadaw, still 

holds in Myanmar. A coup in 1962 imposed a military and authoritarian rule in the country. 

Protests against the regime were suppressed with lethal force, gathering international con-

demnation and sanctions over a country already isolated and struggling. In 2008, the military 

junta drafted a new “democratic” Constitution.  

Human rights organizations declared the referendum a “sham process aimed at entrenching 

the military.”223 The new constitution nonetheless was approved by 92.4 percent with a 99 

percent of participation.224 No independent or international election monitors were allowed 

and reports confirmed “an atmosphere of official coercion and vote tempering.”225 

The new constitutional text ensured the maintenance of the military’s status quo in the 

country by reserving 25% of the seats in both houses of Parliament and in State and regional 

assemblies to members of the military.226 In addition, the Tatmadaw has the effective control 

of three key ministries: Defense, Border Affairs and Home Affairs, providing them with full 

control of the security apparatus in the country.227  

It is also important to note that Myanmar’s society if formed by a complex net of ethnici-

ties, religions, languages and cultural practices. The major ethnic group in the country are the 

Bamar, which comprise 60.70% of the population.228 In 1982, under the military rule, the 

concept of ‘national races’ (taing-yin-tha) was imposed, and the authorities recognized 8 ma-

jor ethnic groups which were integrated by the constructed concept of 135 ‘national races.’229  

This move deepened the decades-long grievances among ethnic groups, since it introduced an 

artificial hierarchy in the population. Only those belonging to a ‘national race’ are considered 

full-rights nationals and the rest may become ‘naturalized’ citizens with fewer rights or are 

not eligible at all.230  
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 Ethnicity struggles overlap with religious tensions. Myanmar population is comprised of 

87.9% Buddhist, 6.2% Christian, 4.3% Muslim and others.231 Buddhism therefore becomes 

the “largest common denominator among Myanmar’s ethnic groups”232 and the constitution 

acknowledges its special position in the country.233 Since the 1980’s the government imposed 

controls on religious minorities to prevent them from becoming hotspots for political dis-

sent.234 This way, the Burman-Buddhist identity became progressively more enshrined within 

politics and institutions, in detriment of other ethnic and religious minorities.235 

Muslims, and particularly Rohingya, have long been marginalized and suffered the worst 

impacts of the current conflict. Anti-Muslim sentiment is widespread, including hate speech 

based on campaigns of discrimination, dehumanization and incitement to violence organized 

by political and religious authorities.236 Freedom of opinion and expression under internation-

al human rights law does not protect speech based on national, racial or religious hatred that 

incites discrimination, hostility or violence.237 In fact, several instruments prohibit these forms 

of expression, and in particular those inciting violations of jus cogens norms such as the pro-

hibition of genocide and calls for racial discrimination.238  

The IFM found publications containing prohibited hate speech in several types of media 

platforms.239 However, it decided to pay specific attention to those messages shared on Face-

book due to its influence and widespread reach.240 The content shared usually represents Mus-

lims, and in particularly Rohingya, as a either a threat to the country,241 or to “Burmese racial 

purity,”242 or to “Buddhist religious sanctity.”243 The following section will elaborate on the 

complex dynamics of Facebook in Myanmar and its relationship with some key violent inci-

dents in the recent years. 

 

5.3.  Facebook’s Role in Myanmar 

 

During the years of military authoritarianism, Myanmar remained isolated from the inter-

national community. Prior to the reforms carried out in 2011, only a few had access to a heav-
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ily censored Internet.244 The reforms opened and liberalized the telecommunications market, 

leading to a sharp increase in access to the internet and mobile technologies.245 The country 

went from 1.18 mobile subscriptions per 100 inhabitants in 2010 to 95.65 by 2016.246 Mobile 

broadband subscriptions also increased from 0.02 per 100 inhabitants in 2011 to 56.30 in 

2016. In other words, in the spam of six years, the country turned from isolation to almost full 

global interconnectedness.  

One of the drivers of this massive incorporation to the digital world was Facebook. In co-

operation with mobile telecommunications networks, Facebook access was given prominence 

when acquiring telephone deals.247 By 2013, and editorial from the State-owned newspaper 

New Light of Myanmar affirmed that in Myanmar “a person without a Facebook  identity is 

like a person without a home address.”248  

In 2016, Facebook entered a new agreement with the telecommunications companies to 

bring their project ‘Internet.org’ into the country.249 This project aimed at bringing internet to 

those places in the world that lacked access. Facebook introduced two branches of its project 

in Myanmar, namely ‘Free Basics’ and ‘Facebook Flex.’ The first one allowed people to con-

nect for free to a few mobile sites; the later provided with an only-text version of the app 

without data charge.250 

By offering its services for free, Facebook expected to introduce people to the benefits of 

the internet and hoped to bring more people online.251 However, Facebook was also signing 

highly lucrative agreement: an almost unexploited market of users’ data. It has been pointed 

out that the project created “new avenues for Facebook to gather data about the habits and 

interests of users in countries where they aspire to have strong presence, as more users come 

online.”252 That same year, India had just rejected the “Free Basics” project arguing it violated 

net neutrality and labelling it digital colonialism.253  

The “Free Basics” project was discontinued in Myanmar in 2017. However, as of today, 

Facebook has more than 90 per cent share among social media platforms in the country.254 
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The main consequence is that Facebook has become the internet in Myanmar. For many, Fa-

cebook is the main or only source to obtain online news.255 The app is the main communica-

tions channel in the population, and also for the authorities. Facebook’s use by the Govern-

ment for its official communications has indirectly legitimized the app as a reliable source of 

information.256  

Despite the positive aspects that connectedness brings for democracy and human rights, the 

downsides have been disproportionate. Such a fast and abrupt incorporation to the online 

world comes hand in hand with high rates of digital illiteracy. In other words, users do not 

possess the ability to “access, manage, understand, integrate, communicate, evaluate and cre-

ate information safely and appropriately through digital devices and networked technologies 

for participation in economic and social life.”257  

The risks posed by user’s low digital literacy are exacerbated by Facebook’s problematic 

content-regulating policies.258 As the IFM report points out,  

 

relative user anonymity, and difficulty of monitoring or removing posts also make it 

[Facebook] a suitable instrument to spread messages that may constitute hate speech 

[…] It is unsurprising that propagators of hate speech resort to Facebook to wage hate 

campaigns […] In addition to hate speech, Facebook has also been widely used to 

spread misinformation, including by government officials and the Tatmadaw.259 

 

Facebook’s Community Standards prohibit hate speech. This means that Facebook has the 

right and the authority to remove content falling under this category. As explained above, 

Facebook uses a combination of technology, users and third parties input to remove problem-

atic content. However, in the context of Myanmar, this reporting system had serious flaws 

beyond the usual problems highlighted previously. 

 The platform’s interface in Myanmar, including the reporting options, were only available 

in English. This raises several problems if we consider that the country has one of the lowest 

English proficiency levels in the world.260 In addition, in 2015 – right before the launch of the 

‘Free Basics’ project – Facebook counted with only four Burmese speakers to review content 

and no office in Myanmar.261  
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When it comes to detecting hate speech in Facebook, having content moderators that un-

derstand the users’ jargon is essential, since hate speech is language and context specific. Be-

cause of this, it can go undetected by algorithms. For example, the word ‘dog’ (kway) is high-

ly insulting when used in relation to a person or population; 262 or kala which means ‘foreign-

er’ or ‘stranger’ particularly of South-Asian descent but is used as a racial slur against Roh-

ingya.263 

The IFM experienced the ineffectiveness of the reporting mechanism when they tried to 

alert about content that was targeting a human rights defender collaborating with the Mis-

sion.264 This content included posts referring to the defender as a kway and explicitly calling 

for his killing.265 The IFM reported the content four times but Facebook responded that the 

posts were not in violation of the Community Standards.266 Local civil society organizations 

(CSO) had flagged these potential problems to Facebook in numerous occasions with similar 

results and even wrote an open letter to Facebook’s CEO to alert him personally.267  

 

5.3.1. Links between Facebook and violent episodes 

 

The IFM and international media have reported on links between some of the most worri-

some violent episodes in Myanmar and the use of social media. The IFM report underscores 

that the connection between “offline and online hate speech and real-world acts of discrimina-

tion and violence is more that circumstantial” and that it is possible to identify patterns of 

“peaks of online hate speech around outbreaks of violence.”268 This section will review some 

examples of those incidents as reflected by scholars and the IFM findings.269 

 

A. Ramree and Toungup Townships, 2012 
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These incidents are key to understand the communal violence and riots in Rakhine state in 

2012.270 Strong communal tensions had been ongoing for months and the rape and murder of 

a Buddhist woman by Muslim men in Ramree Township triggered an outbreak of violence.271 

Local media immediately labelled the detained suspects ‘Bengali,’ – another derogatory term 

referring to Rohingya to imply that they are illegal immigrants from Bangladesh.272 That day 

a mob surrounded the police station and asked for the suspects to be handed out, but the po-

lice refused, intensifying the tensions.273  

Some days later, a second mob in nearby Toungup Township murdered a group of ten 

Muslims travelling in a bus. This incident ignited “Muslim fear and ire” and rumors and accu-

sations started to spread on both sides.274 The next day, several people were killed and up to 

five hundred houses were destroyed.275 Violence spread quickly and riots took over Rakhine 

state, leaving a toll of 192 people killed, 8.614 homes destroyed and 75.000 IDPs.276  

According to the IFM report, in between both incidents, the spokesperson of the President 

of Myanmar posted in his personal Facebook account a statement warning about the arrival of 

“Rohingya terrorists” and affirmed that “Myanmar troops would completely destroy them.”277 

In separate posts he stated that “we are going to eradicate them [the Rohingya], until the job is 

done.[…] Regarding this issue, we don’t want to hear any humanitarian or human rights ex-

cuses.”278 According to the IFM, these posts are significant ahead of the violence that erupted 

in Toungup.279 and paved the way for the progressive hardening of the repressive measures 

that led-up to the 2017-2018 ‘cleansing operations.’280 

 

B. Mandalay, 2014 

 

The IFM report highlights the influence of hate-speech campaigns in social media driven 

by Buddhist monks associated with the MaBaTha (‘Association to Protect Race and Reli-

gion’), a banned Buddhist-nationalist organization with a strong anti-Muslim rhetoric.281  

One example is the violence outbreak in Mandalay in July 2014 which resulted in two 

deaths, several injured and severe property damage.282 A mob gathered around a Muslim-
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owned teashop, after a fake online news report was released alleging that the two Muslim 

owners had raped a Buddhist female employee.283 Ashin Wirathu, one of the most prominent 

and radical leaders of the MaBaTha, reposted in his Facebook the article, with the caption 

“the mafia flame (of the Muslims) is spreading” and “all Burmans must be ready.”284 

The article included the location and names of the Muslim owners and the alleged victim. 

Violent incidents started one day after the post was published.285 The Buddhist female em-

ployee later admitted having fabricated the rape allegations, but this did not stop the riots. In 

order to halt the violence and stop further incitements, the Government blocked access to Fa-

cebook in the entire city of Mandalay.286  

 

C. ‘Clearance operations,’ 2017-2018 

 

Despite the ongoing violence outbreaks and ethno-religious tensions, Myanmar came to the 

spotlight of international attention after the ‘clearance operations’ that started in August 2017. 

That month, the Arakan Rohingya Salvation Army (ARSA) carried out a series of attacks 

against national security forces. In response, the Tatmadaw launched a brutal military cam-

paign against the Rohingya population.287  

Some Tatmadaw leaders used their Facebook profiles to spread the ideas of ethnic inferior-

ity that were behind the ethnic cleansing.288 For example, the Tatmadaw’s Commander-in-

Chief posted during some of the worst incidents that “The Bengali problem was a long-

standing one which has become an unfinished job […] The government in office is taking 

great care in solving the problem.”289  

After the ARSA attacks, there were Facebook posts referring to the entire Rohingya popu-

lation as ‘terrorists’ and justifying the means employed to repress them as a “just war.”290  

These posts further asked the Tatmadaw to “turn these terrorists into powder and not leave 

any piece of them behind.”291 One year later, some of these posts  continued to circulate on 

Facebook and counted more than 20.000 reactions, over 11.000 shares and 4.100 com-

ments.292 
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Monks also turned to social media to spread incendiary messages during the “clearance 

campaigns.” Sitagu Sayadaw, a prominent monk, addressed a military audience soon after the 

repressive campaigns referring to the Rohingyas as animals. He further stated that “out of 

over five hundred thousand you killed, only one and a half were worth to be humans.”293 This 

speech was live-streamed on Facebook.  

Local CSO reported the use of Facebook’s messenger application to instigate unrest in the 

middle of the crisis.294 Parallel but conflicting messages would be sent to Muslim and Bud-

dhist communities, alerting each of an upcoming attack by the other group, urging them to be 

ready to resist.295 These messages spread throughout the country and caused at least three ma-

jor incidents.296 Local CSO attempted to report the messages. Nevertheless, the messenger 

application does not contain an option to report content.  

 

5.3.2. Facebook’s response 

 

In a 2018 U.S. Senate hearing, Mark Zuckerberg admitted that Facebook had been “too 

slow to prevent misinformation and hate speech” in Myanmar.297  He also responded to the 

open letter by Myanmar CSO’s and ensured that Facebook would turn into improved artificial 

intelligence to flag out hate speech in the platform from now on. 298 He further underscored 

that the company had added “dozens more Burmese language reviewers” in addition to a new 

special team “working to understand the specific local challenges.”299  

In August 2018, Facebook designated the MaBaTha and some of its leaders as “hate fig-

ures and organizations” and thus banned them from the platform.300 Regarding misinfor-

mation used to spread hate, Facebook claimed to have removed 425 Facebook pages, 17 

groups and 135 accounts “for engaging in coordinated inauthentic behavior.”301 Facebook 

investigations into this seemingly innocuous content, such as beauty or entertainment pages, 

were linked to the Tatmadaw which used them to push military propaganda.302 
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It is important to highlight that Facebook hired an independent firm to elaborate a human 

rights impact assessment (HRIA) of Facebook’s activities in Myanmar. The HRIA includes 

some relevant insights on the situation. For example, it highlights how Facebook and its ser-

vices “rely on certain legal, political and cultural assumptions (such as freedom of speech and 

rule of law) that do not hold true in the Myanmar context today.”303 It also observes that Fa-

cebook is used  “to spread hate speech, incite violence and coordinate them” and how some 

actors are “seeking to use Facebook as a platform to undermine democracy and incite vio-

lence offline, including serious crimes under international law.”304  

The HRIA frames its methodology within the scope of the UNGPs. Notwithstanding, some 

commentators have noted the modification of the UNGPs’ language on human rights due dili-

gence from “identify and asses any actual or potential human rights impacts” to “identify and 

prioritize.”305  This change of language “sidesteps the need to actually assess the harm caused 

or that continues to be caused.”306 As such, the HRIA does not substantially address most of 

the concerns raised by the IFM and seems to offer an almost clean slate for Facebook to con-

tinue its activities in Myanmar. Regarding potential future threats, the HRIA surprisingly con-

cludes that “Facebook itself does not cause or contribute to these risks via its own actions.”307 

This statement disregards the internal functioning of Facebook and how its algorithms may 

prioritize inflammatory content.308  

During 2018, the IFM maintained a dialogue with Facebook to discuss some of the main 

problems raised.309 However, in an updated report from September 2019, the IFM confirmed 

that Facebook continues to be “the leading platform for hate speech in Myanmar.”310 It recog-

nized Facebook efforts to remove pages and individuals, noting however that problematic 

accounts remain active or banned individuals simply set up new pages.311 The IFM concluded 

that “the responsibility for tackling hate speech lies both with the Government and with Face-

book and other social media outlets.”312 
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CHAPTER SIX:  

ESTABLISHING FACEBOOK’S COMPLICITY 

 

 

This section will apply the three-fold approach to complicity based on the findings of Part I 

in order to determine if Facebook incurred any of the complicity types identified, namely di-

rect, beneficial or silent complicity. 

 

 

6.1.  Relationship Between Facebook And the Abusive Entity 

 

In order to establish the relationship between Facebook and the abusive entity, we must 

first clarify who the abusive entity is. The IFM report concludes that the military and security 

forces are the main perpetrators of these abuses. As we have seen, Myanmar remains a mili-

tary regime barely disguised as a democracy, in which the civilian part of the government 

lacks the power to exercise oversight or accountability. Nevertheless, under international hu-

man rights law, the State has the responsibility to respect, protect and fulfil human rights. This 

means that even if a section of the government has not instigated the commission of the abus-

es, they have failed in their duty to protect part of the country’s population.    

However, individuals have also played a relevant role in the spread of hate that has led to 

violent incidents and contributed to the general atmosphere of human rights violations. Influ-

ential figures such as Buddhist monks have played a key role, but also ordinary individuals 

have contributed to a climate of violence and hatred were abuses were not opposed but rather 

welcomed. Giving ‘likes,’ writing and sharing misinformation and content that instigated ha-

tred in Facebook had an impact in the real world with real consequences. 

The connection between Facebook and the State, the Tatmadaw and the individuals in My-

anmar was not vicarious, as we can trace a direct connection between Facebook and these 

actors as active users of the social platform. In this sense, they shared a business-client rela-

tionship established through a terms of use agreement that every individual – regardless if 

they are part of the Government, the military or an ordinary person – must accept to open a 

profile and use the platform. 

 It is not possible to affirm that the relationship between Facebook and these actors had an 

interdependent or symbiotic nature. The military and security forces did not need Facebook to 

carry out the human rights abuses and Facebook did not require the commission of said abus-

es to operate in Myanmar. Facebook entered the country as a consequence of the liberalization 

of the telecommunications market, but its activity was not supported or allowed by the State 

because it needed a social platform to carry out a potential ethnic cleansing. Facebook did not 

require the abuses to obtain economic benefit from its activities in the country, and while it 
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may have profited from the commission of the abuses, it is important to determine to what 

extent.   

 

6.2.  Scope of the Benefits 

 

As section 2.1.1 has explained, Facebook’s business model is based on advertisement rev-

enue that depends on the collection of users’ data. The closest accessible data contains infor-

mation on revenues from the Asia-Pacific region which amounted to $ 3,012 million in the 

second quarter of 2019.313 Despite being almost impossible to obtain an exact number, it is 

indisputable that Facebook obtained economic benefits from its activities in Myanmar.  

 All the data obtained by Facebook is equally profitable i.e. it does not matter if the ‘likes’ 

react to content that incites hatred or spreads misinformation, because the algorithms that col-

lect the data are not designed with that purpose. Every Facebook interaction can be monetized 

– “there is no such thing as a ‘bad’ click”314– and if we contemplate the possibility that mes-

sages evoking anger and hate may increase user activity, this type of content may prove com-

paratively more lucrative. Undoubtedly, Facebook obtained direct economic benefits from the 

services it offered in Myanmar while they were used to spread hate speech that contributed to 

the human rights violations.  

In the Media case analysed in Chapter I, the owners of the media companies benefited 

from the State support to achieve their unlawful aims of spreading hate and inciting violence 

against the Tutsi. These goals go beyond the mere pursuit of economic profits and the lawful 

purposes of a business company. According to the available data however, Facebook did not 

obtain any benefits beyond the economic, ‘neutral’ profit attached to their business activities 

in Myanmar. 

 

6.3.  Objective Element Requirements 

 

Did Facebook’s actions contribute to the human rights abuses committed in Myanmar? Fa-

cebook is not a media outlet in the traditional sense of the word. There is not an editorial 

board and the company does not produce content. In fact, under United States law Facebook 

is not responsible for the content published in its platform.315 And yet the impacts in Myan-

mar seem to be the same or worse as in the Media case.  

One way of approaching this question is though gatekeeping theory and the role of internet 

information gatekeepers (IIG). In general terms, gatekeepers are those entities that decide 

 
313 Facebook, ‘Q2 Results’ (n.201). 
314 McGregor (n.202),83. 
315 See ‘Good Samaritan’ provision footnote 203 above. 



51 

 

what “shall or shall not pass through a gate.”316 Traditional media outlets are a classic exam-

ple of gatekeepers since they decide which content will reach the public. According to 

Laidlaw, an IIG is an entity that “due to the role it takes on, the type of business it does or the 

technology with which it works, or a com-bination of all of these, has the capacity to impact 

democracy in a way traditionally reserved for public institutions.”317 Gatekeepers are usually 

in a position to control the misconduct since they have authority over the space where it takes 

place.318    

IIGs have the capacity to control the information flow in the digital space. This power re-

mains elusive for States, which are not able to directly control or appropriately regulate inter-

net communications.319 Instead, IIGs have become the regulators and quasi-legislators of the 

online world and have started to enforce by themselves international law against States, be-

coming active actors in its monitoring and regulation.320  

Laidlaw distinguishes between three categories of IIGs. Firstly, macro-gatekeepers are 

those entities of a certain size or influence that users must unavoidably pass through to use the 

Internet e.g. ISPs or search engines.321 Then we encounter authority gatekeepers, digital plac-

es where users are not required to pass through to access the Internet but have high traffic and 

information flow e.g. Twitter.322 Finally, micro-gatekeepers would be those “not well-known 

sources of information or discussion” e.g. certain blogs of general interest.323  

These IIG categories are not static.324 They cannot be in a dynamic environment such as 

the internet where the function of one website may change through the collective experience 

of the users on it. In Laidlaw’s theory, Facebook is classified as an authority IIG.325 However, 

if we consider that Facebook in Myanmar is the Internet for most of its users, then it should 

be considered as a macro-gatekeeper at least in this context.  

As a macro-gatekeeper, Facebook not only controls the access to information – e.g. in the 

‘Free Basics’ project it literally decided which other Internet pages could the users’ access to 

– but it also regulates which kind of content is allowed in the platform, and has an authority 

position in this space, since it has to a certain extent the ability to remove content or shut 

down pages and profiles that infringe those regulations. Facebook does not only “put the net 

 
316 Laidlaw (n.15),37. 
317 Ibid,48. 
318 Ibid. 
319 Ibid,83. 
320 Ashley Deeks, ‘A New Tool for Tech Companies: International Law’ (30 May 2019) Lawfare Available at: 

https://www.lawfareblog.com/new-tool-tech-companies-international-law  
321 Laidlaw (n.316),52-54. 
322 Ibid. 
323 Ibid. 
324 Ibid. 
325 Ibid. 

https://www.lawfareblog.com/new-tool-tech-companies-international-law
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and set the court for the players” but it also makes the rules of conduct for the game and has 

the ability to be the referee.  

From this perspective, how should we interpret Facebook’s role in Myanmar’s crisis? Con-

tinuing the metaphor, Facebook set thousands of tennis courts in a country where very few 

knew the game. It gave free access to users and provided them with balls and rackets and ex-

pected them to know the rules. Then it abandoned the court to respect the players freedom and 

came back to the disastrous scene of players attacking each other with the materials provided.  

Facebook did not pull the trigger. It neither actively instigated, encouraged nor created hate 

speech and misinformation. However, it provided a platform in which this type of conduct 

could easily flourish and widely spread. In addition, Facebook did not have the appropriate 

tools to prevent and stop this content and was ill-prepared to deal with the magnitude of the 

consequences. All of this contributed to the creation of a deadly environment that magnified 

the reach and impact of the human rights abuses.  

 

6.4.  Subjective Element Requirements 

 

The next step requires identifying the subjective element requirements is, whether a rea-

sonable person in the company’s shoes, with the information reasonably available at that time, 

would have known about the risks at stake.326 According to Part I, several indicators can es-

tablish reasonable knowledge: conduction of general risk assessment or human rights due 

diligence analysis, widespread knowledge about the interethnic tensions in Myanmar and oth-

er indirect and direct evidence involving the company’ activities. 

 

6.4.1. Risk assessments and human rights due diligence 

 

First, we should consider whether Facebook carried out any human rights’ due diligence 

analysis or a general risk assessment that could have tackled these issues. Risk assessments 

not only provide valuable information to the company before investing in a new market, but 

they also serve to protect the rights and interests of the shareholders.  

The only available information regarding human rights due diligence refers to the HRIA 

carried out in 2018.327 However, the HRIA came only after the IFM allegations on Face-

book’s involvement in Myanmar’s crisis and does not assess the substantial harm caused or 

that continues to be caused by Facebook. Despite this, it has been possible to establish that 

Facebook lacked a stand-alone human rights policy and internal governance organs in charge 

of institutional risk oversight.328 It was not until 2018 that Facebook established an Audit and 

 
326 ICJELP, (n.8) Vol I, 20. 
327 See section 5.3.2. 
328  Facebook, ‘An Independent Assessment of the Human Rights Impact of Facebook in Myanmar’(5 November 

2018) Available at: https://about.fb.com/news/2018/11/myanmar-hria/  

https://about.fb.com/news/2018/11/myanmar-hria/
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Risk Oversight Committee of the Board of Directors with a mandate to oversee risks includ-

ing the potential uses of the platform “to facilitate harm or undermine public safety or miti-

gate public interest.”329  

Some Facebook investors pressured for the creation of this Committee arguing  that Face-

books ‘whack-a-mole’ approach was insufficient and the company needed a stronger and in-

stitutionalized oversight mechanism.330 The new Committee’s mandate however does not 

make any reference to human rights in general or human rights due diligence assessment in 

particular.  

 

6.4.2. Widespread knowledge about the circumstances 

 

There are several sources that can prove widespread knowledge about the human rights 

abuses in Myanmar. Already 2001, the tribunal in Doe v Unocal established that there was a 

“long and well-known history” of the abuses committed by the Myanmar’s military.331 They 

did so by relying in documents from international organizations such as the ILO. Regarding 

the situation at hand, the UN Special Rapporteur has included in its reports since 1992 allega-

tions of ill-treatment of the ethnic and religious minorities by Myanmar armed forces.332 

Human rights organizations such as Human Rights Watch have alerted for over a decade 

about the continued and widespread violence against ethnic groups involving “forced labour, 

summary executions, sexual violence against women and girls, land confiscations, and the use 

of landmines to disrupt civilian food production.”333 In 2007, Amnesty International reported 

evidence supporting existence of crimes against humanity, and a human rights crisis furthered 

by the prevailing impunity.334 

Forced migration and violence against the Rohingya has happened in large scale since the 

1970’s and there are multiple prior examples of hate speech that pre-date the Facebook era.335 

For example, Wirathu, one of the main radical Buddhist leaders in the country was sentenced 

to prison already in 2003 for his anti-Islamic sermons. In 2013 Wirathu appeared in the cover 

 
329 Facebook,  ‘Audit and Risk Oversight Committee Charter’ (14 June 2018) Available at: 

https://investor.fb.com/corporate-governance/audit-committee-charter/default.aspx  
330 Trillium Asset Management, ‘Form PX14A6G Facebook’ (17 April 2018) Available at: 

https://www.sec.gov/Archives/edgar/data/884541/000121465918002848/d417181px14a6g.htm 
331 See section 2.3.1. 
332 UNGA, ‘Situation of Human Rights in Myanmar’ (13 November 1992) UN Doc A/47/651 para 34 (a).   
333 HRW, ‘Burma: Events of 2007’ Available at: https://www.hrw.org/world-report/2008/country-

chapters/burma 
334 Amnesty International, ‘Crimes Against Humanity in Eastern Myanmar’ (2008) Available at: 

https://www.amnesty.org/download/Documents/52000/asa160112008en.pdf 
335 Maung Zarni and Alice Cowley, 'The Slow-Burning Genocide of Myanmar's Rohingya'(2014) 23 Pacific Rim 

Law & Policy Journal 681-752,705. 
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of Time magazine under the label “the face of Buddhist terror.”336 It was not until 2018 that 

Wirathu was designated as a hate figure in Facebook and banned from the platform.337 

 

6.4.3. Direct and indirect evidence 

 

In 2013 Myanmar’s government already attempted to regulate the Facebook. Myanmar’s 

Deputy Minister for Information said that Facebook was ‘gunpowder’ around the country 

which facilitated the spread of rumours and hate speech.338 These concerns arose after the 

intercommunal violence between Buddhist and Muslims in 2012 and the history of “skirmish-

es” between the Tatmadaw and ethnic minority groups.339 This move generated scepticism 

among human rights defenders, which considering the history of the country, perceived it as a 

move to curb freedom of expression.340 In 2014 however, Myanmar’s Government had to 

effectively block Facebook to halt the escalation of the hostilities after days of violence in 

Mandalay.341  

Myanmar’s CSO started collaborating with Facebook in 2015 and confirmed that the scale 

of the problem was already “significant and apparent.”342 That same year, Facebook joined 

the campaign “Panzagar” or “Flower Speech” launched by activists to counter hate-speech.343 

However, this collaboration merely consisted in the creation of  digital ‘stickers’ to share in 

Facebook with messages such as “Don’t you be spawning hate” or “Don’t be mad.”344  

In 2015, some of Myanmar’s CSO’s leaders met with Facebook executives in the compa-

ny’s headquarters to give a presentation on the platform’s potential to spread violence and 

hate in Myanmar.345 Despite this information, Facebook introduced the ‘Free Basics’ project 

just one year later. According to these CSO “This is where the culpability comes in, this was 

made clear at numerous points along the way. The volume of hate speech required serious 

product changes. This was clear well before 2017.”346 

 

 
336‘The Face of Buddhist Terror’ (Time, 1 July 2013) Available at:  

http://content.time.com/time/covers/asia/0,16641,20130701,00.html 
337 Facebook, ‘Update on Myanmar’ (15 August 2018) Available at: https://about.fb.com/news/2018/08/update-

on-myanmar/ 
338 Mclaughlin, ‘Fear over Facebook Regulation’ (n.248) 
339 Ibid. 
340 Ibid. 
341 See section 5.3.1.B. 
342 Mclaughlin, ‘How Facebook’s Rise’ (n.269) 
343 Ibid. 
344 Facebook, ‘Support Panzagar’ Available at: https://www.facebook.com/supportflowerspeech/  
345 Mclaughlin, ‘How Facebook’s Rise’ (n.269)  
346 Ibid. 
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6.4.4. Mens rea conclusions 

 

According to the evidence examined above it is possible to affirm that the mens rea re-

quirements for corporate complicity are met. Facebook should reasonably have known about 

the risks of introducing its products in a country with a history of profound ethnic grievances 

as well as the potential of the platform for spreading hate and misinformation. Furthermore, 

evidence suggests that Facebook knew about the human rights abuses and how the platform 

was being used at least since 2014. Despite all this, Facebook failed to take the necessary 

measures to prevent the wrongful use of its services at least until 2018.  
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INTERIM CONCLUSION OF PART II 

 

The analysis carried out in Part II suggests that Facebook incurred beneficial corporate 

complicity. First, the relationship between the company and those committing the abuses can 

only be described as ‘business as usual’ for Facebook: there was no interdependency between 

the company and those committing the abuses, which were mere users of the services Face-

book offered. Second, Facebook did not obtain further benefits beyond those intrinsically at-

tached to this business relationship with the users i.e. it was limited to economic benefits. 

Third, Facebook should have known, and at a certain point in time knew, that their services 

were wrongfully used to spread hate and misinformation with disastrous consequences in the 

offline world. Despite this unquestionable awareness, Facebook decided to take the risks at-

tached to this decision, moved perhaps by knowing that Myanmar was a new and economical-

ly profitable market. Facebook failed to take the necessary measures to prevent and stop hate 

speech dissemination and it was not until the IFM report in 2018 that it decided to take more 

drastic measures to control the content in its platform. 
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GENERAL CONCLUSION 

  

Corporations can and do often become involved in human rights violations. The field of 

business and human rights has evolved quickly in the last decade to address these violations. 

However, it has not yet come up with an appropriate human rights approach to corporate 

complicity. This thesis has resuscitated the three-fold approach to corporate complicity further 

differentiated into direct, beneficial, and silent complicity. Through the study of relevant case 

law, it has identified reasonable evidence in international law to support this classification. It 

has also elaborated some key characteristics of each complicity category. 

First, direct corporate complicity appears as the gravest type of complicity. Here, a corpo-

ration actively assists in the commission of human rights violations though its business activi-

ties. There is an important nuance however: Not only must the corporation know that its activ-

ities are contributing to the abuses, but also willingly continue that activity despite this 

awareness. This does not mean that the company shares the intent of the abusive entity. It 

merely implies that the corporation is not willing to stop the behavior that is assisting in those 

abuses. 

Furthermore, a key aspect of direct corporate complicity is the interdependent relation be-

tween the corporation and the abusive entity. This means that the corporation needs the com-

mission of human rights abuses in order to carry out its activities and the abusive entity needs 

the corporation’s activities to carry out the abuse. Consequently, the benefits obtained by cor-

porations engaging in direct complicity go beyond neutral economic profits, usually in the 

form of legal or political advantages. 

The second category is beneficial corporate complicity. This involves corporate behavior 

passively assisting human rights violations. Human rights due diligence is extremely relevant 

in this case in order to establish the mens rea requirements, since the connection between 

business activities and the abuse may not be so apparent. If we accept the premise that corpo-

rations should exercise human rights’ due diligence, then the mental element for beneficial 

complicity is reduced to recklessness, since the corporation should have known how their 

business activities could impact human rights. The relationship between the corporation and 

the abusive entity in beneficial complicity is defined as “business as usual” and characterized 

as a mere contractual relationship. Finally, while morally objectionable, the benefits obtained 

from the abuse are neutral economic benefits. 

Finally, silent corporate complicity is characterized by the corporation’s inaction in the 

face of human rights abuses. The relationship between the corporation and the abusive entity 

is indirect, and the corporation does not obtain direct economic benefit from the abuse. The 

actus reus is a negligent omission on the corporation’s side, followed by its active decision to 

continue, silently, its business. This assumes that corporations have at least a moral duty to 

speak up that goes beyond doing no harm. Since human rights due diligence should be an on-
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going exercise on the part of the corporation, then the corporation should have known how 

their inaction would affect the human rights at stake.  

Notwithstanding, not every corporation minimally related to a situation of human rights 

abuses can incur silent complicity. In order to have a duty to ‘speak up’ the corporation must 

have a morally relevant connection with the victims; have enough authority and leverage to 

influence the abusive entity and, finally, the company should not be exposed to disproportion-

ated backlash which could even worsen the situation.  

This thesis has tested the three-fold approach in the context of Facebook’s potential assis-

tance in the human rights abuses committed against the Rohingya population in Myanmar. To 

do so, it has laid out the context and analyzed the functioning and problems that arise from 

Facebook’s business model and how they have interacted with the complex ethnic and reli-

gious tensions that have been ongoing for decades in Myanmar. The analysis has reached the 

following conclusions. 

First, Facebook did not have an interdependent relationship with the abusive entity. The 

Tatmadaw did not need Facebook to carry out the human rights abuses. Attacks and human 

rights violations would have taken place without Facebook. However, Facebook provided a 

platform where hatred and misinformation easily spread among the population, aggravating 

the fear and tensions already existing. Facebook did not pull the trigger, but it exacerbated the 

conditions necessary for the abuses to take place.   

Second, while the platform was being misused for the above stated purposes, Facebook ob-

tained economic benefits form it. Facebook algorithms cannot distinguish between good or 

evil, real and fake. Every piece of data shared by the users is profitable to Facebook regard-

less of the content. 

Third, the analysis has proved that Facebook should have known, before introducing the 

platform in Myanmar, about its potential for spreading hate and misinformation. Even if no 

human rights due diligence was conducted, there were other risk indicators including direct 

warnings from locals CSO. However, the analysis indicates that Facebook was, at the very 

least, overoptimistic about the risks of introducing their platform in a country such as Myan-

mar. Either moved by the goal of connecting the world or simply after the pursuit of economic 

profits, Facebook overlooked the clearly discernible signs in reckless disregard and became an 

effective tool in the hands of those committing human rights violations.  

This case study shows that the three-fold approach could be an effective framework to as-

sess corporate complicity within the field of business and human rights. It serves also as a 

cautionary tale on the risks of ICT corporations such as Facebook and their increasing power 

in society. Some of the main questions brought up in the beginning have been answered. 

However, probably the most important remains: is the human rights field prepared for the new 

technological challenges of the future? 
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