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1 Introduction 

Whistleblowing has achieved accelerated global prominence in recent months, with the United 

States Congress launching an impeachment inquiry in September 2019 into the current 

President’s actions on the basis of a whistleblower’s report. However, organisations often have 

an uncomfortable relationship with their own whistleblowers, who become at risk of retaliation. 

This might happen, for example, through their dismissal from employment or non-renewal of 

their employment contract. Nevertheless, whistleblowing acts are increasingly successful in 

uncovering misconduct within organisations.1  Because of this, and the resulting risk of 

retaliation, there have been heightened efforts in recent months, on both a national2 and 

supranational3 basis, to provide whistleblowers with adequate protection, in both public and 

private organisations. Effective whistleblower protective mechanisms are therefore 

increasingly acknowledged as important for the protection of organisational integrity.  

Unfortunately, governments face a potential conflict of interest regarding whistleblowers. On 

the one hand, it is useful to be seen as championing the whistleblowing act, especially when it 

is known to be a crucial route to expose misconduct, and therefore useful for the government 

within its own organisational network. On the other hand, governments are likely to be aware 

that the whistleblowing act may involve embarrassment to themselves, especially when the 

alleged misconduct is performed by their own agents or employees. It is therefore incumbent 

on relevant international organisations, including the United Nations, to hold governments to 

account in their implementation of such legislation, in other words to act as global 

whistleblower champions.  

1.1 UN Role as Whistleblower Champion 

The UN has displayed an increasing awareness of the need for adequate protection of 

whistleblowers against retaliation. For example, in a 2015 report UN Special Rapporteur Kaye 

expressed concerns about inadequate oversight or proper whistleblowing mechanisms: 

 
1 PricewaterhouseCoopers, ‘Economic Crime: People, Culture and Controls’ (2008), 10 

<https://www.pwc.com/crimesurvey> accessed 15 October 2019. 

2 For example, in Australia, Treasury Laws Amendment (Enhancing Whistleblower Protections) Act 

2019 (Cth); in the United States, Whistleblower Protection Reform Act 2019. 

3 Council Directive 2019/1937/EC [2019] OJ L305. 
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On matters of public concern […] formal oversight mechanisms and access to information laws 

compel disclosure. Even where they do exist, however, they are not always effective […] 

Notwithstanding formal progress, governments, international organisations and private entities 

often target persons disclosing secret information, in particular when they bring to light 

uncomfortable truths or allegations.4  

The UN also publicly supported Edward Snowden in his attempt to obtain refugee status after 

fleeing the United States in 2013. The UN High Commissioner at the time appealed to ‘all 

States to respect the internationally guaranteed right to seek asylum, in accordance with Article 

14 of the Universal Declaration and Article 1 of the UN Convention relating to the status of 

Refugees and to make any such determination in accordance with their international legal 

obligations’.5 It was clear that the UN, in making its appeal public, considered Snowden to 

have special need of adequate protection on the basis of his whistleblower status. More 

recently, the UN Independent Expert on the Promotion of a Democratic and Equitable 

International Order, Alfred de Zayas has also appealed to international states to end various 

attacks on whistleblowers such as Snowden and Julien Assange.6  

However, it is one thing for the UN to advocate for whistleblowers in the world at large, another 

to practice whistleblower protection within its own ranks in the face of potentially competing 

imperatives such as confidentiality and functionality. 

1.2 The Need for the UN to Champion Its Own Whistleblowers 

As the pre-eminent global champion of human rights, it is imperative that the United Nations 

is seen to be ‘practising what it preaches’ in regard to its own whistleblowers – i.e. those that 

have ‘blown the whistle’ on misconduct within the organisation itself. The fulfillment of these 

imperatives resides in the provision of adequate whistleblower protections for its own staff. 

Potential UN whistleblowers should feel confident enough against the threat of retaliation to 

perform a whistleblowing act and to use the prescribed channels in order to do so. They should 

also be provided with a basis to believe that their reports will be taken seriously, and that there 

will be consequences if the ‘whistleblown’ conduct is proven. These requirements are essential 

 
4 David Kaye, ‘Report of the Special Rapporteur on the promotion and protection of the right to freedom of 

opinion and expression’ (2015) UN Doc A/70/361, 22.    

5 ‘UN Chief urges protection for individuals revealing human rights violations’ UN News (12 July 2013) 

http://news.un.org/en/story/2013/07/444512-un-rights-chief-urges-protection-individuals-revealing-human-

rights-violations> accessed 1 October 2019. 
6 Alfred de Zayas, @Alfreddezayas (4 October 2019) 

https://twitter.com/Alfreddezayas/status/1102126785091825665 accessed 1 November 2019. 

https://en.wikipedia.org/wiki/United_Nations_Independent_Expert_on_the_Promotion_of_a_Democratic_and_Equitable_International_Order
https://en.wikipedia.org/wiki/United_Nations_Independent_Expert_on_the_Promotion_of_a_Democratic_and_Equitable_International_Order
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not just for the efficiency and integrity of the UN itself, but also as modelling for governments, 

corporations and other international organisations globally. Without functional organisational 

protections, potential UN whistleblowers may find that it is more useful to circumvent these 

internal procedures in the same way as Edward Snowden, or to remain silent. The UN may 

thereby lose the benefit of the whistleblower act as a conduit of information. 

1.3 UN Staff Obligation to Blow the Whistle 

The UN promotes whistleblowing within its own ranks. Rule 1.2(c) of the UN Staff Rules 

requires UN employees to ‘report any breach of the Organization’s regulations and rules to the 

officials whose responsibility it is to take appropriate action and to cooperate with duly 

authorized audits and investigations’ and provides that ‘staff members shall not be retaliated 

against for complying with these duties’.7 The whistleblowing obligation is further reinforced 

by the following oath of office that UN staff members are required to take: 

I […] solemnly declare and promise to respect the obligations incumbent upon me as set out in 

the Staff Regulations and Rules.8 

The duty to report, protection against retaliation and (the solemnity of) the oath of office reflect 

the strength of the obligation to ‘blow the whistle’.9 One would thereby expect an equally 

strong level of protection, otherwise a potential whistleblower might perceive that he or she is 

‘damned if they do, damned if they don’t’. 

1.4 UN Implementation of Dedicated Whistleblower Protection Mechanism 

Despite the strength of the UN’s promotion of whistleblowing, both within and outside of its 

ranks, queries have remained regarding UN protection of its own whistleblowers. This was 

especially true when there was a lack of a separate mechanism for whistleblower protection. 

The situation changed in 2005 when a Secretary General’s Bulletin specifically concerned with 

 
7 ‘Staff Rules and Staff Regulations of the United Nations’ (1 July 2016) UN Doc ST/SGB/2016/1 Rule 1.2(c). 
8 ibid Regulation 1.1(b) 
9 The whistleblowing protection is further buttressed by an obligation to disclose any reasonably perceived 

retaliation: If a UN staff member believes that they have been subjected to retaliation for a whistleblowing 

act, they must inform the Ethics Office: see para 1.2 of UN Secretary General’s Bulletin, ‘Protection 

against retaliation for reporting misconduct and for cooperating with duly authorized audits or 

investigations’ (28 November 2017) UN Doc ST/SGB/2017/2/Rev.1 (2017 Bulletin). The obligation will 

not be discussed in this paper’s comparative analysis: see section 1.7 of this paper.  
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whistleblower protection against retaliation (2005 Bulletin)10 was published.11 However, it did 

not stem criticism. In his 2015 report, Special Rapporteur Kaye warned that whistleblowers 

were also under threat, not just on a national basis, but within the UN itself: 

[…there] is not enough clarity about what is happening in the UN system and about how these 

cases get resolved. As a result, management was less concerned with being caught out. That 

reduces their incentives to do the right thing. There are all sorts of opacity which makes it easy 

for an employee to suffer retaliation [...]. It’s a broad structural problem. It’s a threat to UN 

employees and international civil servants, and it’s a threat to efficiency and accountability in the 

UN system.12 

The testimonies of UN employees published by The Guardian in that same year also 

demonstrated that UN whistleblowers may not have the same privileged status as those external 

to the organisation. One account advised that ‘whistleblowers are basically left to decide 

whether to fight the entire system while working there, or just keep quiet. So most of the time 

they just keep quiet [and] become accomplices to crimes in order to save their jobs”.13  

In response to these kinds of criticisms, an amended version of the 2005 Bulletin was released 

in January 2017,14 followed by a further (slightly revised) version in November of that year 

(2017 Bulletin),15 which fully retained the amendments made in January 2017.16  

 
10 UN Secretary General’s Bulletin, ‘Protection against retaliation for reporting misconduct and for 

cooperating with duly authorised audits or investigations’ (19 December 2005) UN Doc ST/SGB/2005/21 

(2005 Bulletin). 
11 In accordance with UN Secretary-General’s Bulletin, ‘Procedures for the Promulgation of Administrative 

Issuances’ (18 December 2009) ST/SGB/2009/4 para 3.1, the issuance of a Secretary-General’s bulletin is 

required for either the Staff Regulations and Rules of the United Nations and for the promulgation of regulations 

and rules, as required, for the implementation of resolutions and decisions adopted by the Security Council. Both 

of these descriptions could apply to the matters addressed in the 2005 Bulletin.  

12 David Kaye, ‘Report of the Special Rapporteur on the promotion and protection of the right to freedom of 

opinion and expression’ (2015) UN Doc A/70/361, 3.    

13 Roger Hamilton-Martin, ‘Ostracised, sacked ... and even arrested: the fate of whistleblowers at the UN’ The 

Guardian (14 September 2015) https://www.theguardian.com/world/2015/sep/14/un-united-nations-ostracised-

sacked-arrested-whistleblowers> accessed 30 September 2019. 

14 UN Secretary General’s Bulletin, ‘Protection against retaliation for reporting misconduct and for cooperating 

with duly authorized audits or investigations’ (20 January 2017) UN Doc ST/SGB/2017/2.  

15 2017 Bulletin (n 10). 

16 For the purposes of this paper, ‘2017 Bulletin’ will be a reference to the 28 November 2017 Bulletin only. 
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1.5 Research Questions and Definitions  

1.5.1 Central Research Questions 

This paper will ascertain whether the 2017 Bulletin improves on the 2005 Bulletin in terms of 

its objectives.17 For context, an outline of the current UN whistleblower mechanism will be 

provided in section 1.6 of this paper. To provide a structure to this paper’s comparative 

analysis, the key changes made by the 2017 Bulletin will be divided into three parts: procedural 

(section 2), substantive (section 3) and reviewability (section 4).  

Section 4 of this paper by necessity goes further than sections 2 and 3 because of its analysis 

of the seminal cases and judgments concerning reviewability of the 2005 Bulletin. This analysis 

is essential to an understanding of the changes to reviewability made by the 2017 Bulletin to 

its predecessor.  

Finally, some concluding perspectives will be offered in section 5 of this paper. 

1.5.2 Do the UN Whistleblower Bulletins Constitute Public International Law?  

A preliminary issue needs to be addressed. This paper purports to consider ‘public international 

law’. Before turning to this paper’s comparative analysis, it is therefore essential to address a 

primary question. Are the 2005 and 2017 Bulletins in fact ‘public international law’? A 

delineation is often made between an international organisation’s primary law – residing in its 

constituent instrument (in this instance, the UN Charter) – and its ‘internal’ law. However, this 

paper proceeds on the basis that the latter is ‘part of the overarching system of international 

law’,18 a well-established19 (though not uniform)20 view in academic circles. To be considered 

as law rather than merely information or instructions: 

 
17 These objectives will be outlined in section 1.3 of this paper. 

18 Stian Øby Johansen, ‘The Human Rights Accountability Mechanisms of International Organisations’ (PhD 

thesis, University of Oslo 2017) 17. 

19 Rudolf Bernhardt, ‘International Organisations or Institutions, Internal Law and Rules’ in Rudolf Bernhardt 

(ed), Encyclopedia of Public International Law, vol 2 (Elsevier 1995) 1316; Schermers and Blokker 755; Pierre 

Klein, ‘International Organisations or Institutions, Internal Law and Rules’ in Rüdiger Wolfrum (ed), Max 

Planck Encyclopedia of Public International Law (online ed) (OUP 2006) paras 3–4 

<http://opil.ouplaw.com/home/EPIL>; Amerasinghe, Principles of the Institutional Law of International 

Organisations 274, with reference to the extensive discussion in his earlier work, The Law of the International 

Civil Service: As Applied by International Administrative Tribunals, vol 1 (2nd edn, Clarendon Press 1994) 22–

25. 

20 The following authors contend that the secondary law of IOs constitutes a third category in addition to 

domestic and public international law: Finn Seyersted, Common Law of International Organisations (Martinus 
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[…] it is necessary first to ascertain whether the instrument was issued by a competent 

body. Second, if the issuer has the competence to promulgate secondary law, the 

instrument must be interpreted to ascertain whether it is intended as an instrument of 

secondary law […].21
 

The 2005 and 2017 Bulletins were promulgated by the UN Secretary-General, who is the head 

of the UN Secretariat, and therefore a fortiori a ‘competent body’. Moreover, it is clear from 

the Bulletins themselves, in accordance with the interpretative principles applicable,22 that they 

are intended as a system of enforceable rules including deadlines, imperatives and 

consequences. It is submitted that the Bulletins therefore fit this definition of (secondary) law, 

and that they are therefore ‘public international law’.  

1.5.3 Methodology 

The predominant methodology of this paper will be a comparative analysis of the 2005 and 

2017 Bulletins to ascertain whether the latter represents an improvement to UN whistleblower 

protections in terms of its objectives. As such, it is important to establish relevant interpretative 

principles. As indicated in the preceding section, this paper proceeds on the basis that the 

Bulletins are part of the overarching system of public international law. In one of its earliest 

judgments the UN Administrative Tribunal, the former (and, at the time, sole) UN internal 

tribunal23 declared that it would interpret staff regulations and rules (of which the Bulletins 

form a part) as follows: 

[…] the construction of a rule or regulation must respond to the following requirements: (1) the 

interpretation must be a logical one; (2) it must be based upon an attempt to understand both 

the letter and the spirit of the rule under construction, and (3) the interpretation must be in 

conformity with the context of the body of rules and regulations to which it belongs, and must 

seek to give the maximum effect to these rules and regulations. [...] the Tribunal shares the 

opinion of the International Court of Justice that in cases like those before this Tribunal, full 

 
Nijhoff Publishers 2008) 72–77; VI Margiev, ‘On legal nature of internal law of international organisations’, 

Soviet Yearbook of International Law 1980 (Publishing house ‘Nauka’ 1981) 110 (English summary). 

21 Johansen (n 19) 17. 

22 See section 1.5.3 of this paper for the interpretative principles applicable to the 2017 Bulletin. 

23 The current two-tier system is outlined in section 4.4 of this paper. 
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use must be made of the principle that the legal text must remain effective rather than 

ineffective: ut res magis valeat quam pereat.24 

It is submitted that these are the interpretative principles applicable to the Bulletins.25 

Accordingly this paper therefore relies predominantly on interpretation of the relevant sections 

of the Bulletins in light of their ordinary meaning, their context (in other words, the surrounding 

text, and any other texts relied upon) and their respective objectives. 

The purported objective of the 2005 Bulletin, as stated in its preamble, was to ensure: 

[…] that the Organisation functions in an open, transparent and fair manner, with the objective 

of enhancing protection for individuals who report misconduct or cooperate with duly 

authorized audits or investigations, […] in accordance with paragraph 161(d) of General 

Assembly resolution 60/1 [...]26      

Paragraph 161(d) of General Assembly resolution 60(1)27 provides, inter alia, a recognition 

that an ‘efficient, effective and accountable’ Secretariat28 is essential, within ‘a culture of 

organisational accountability, transparency and integrity’ along with a request for the 

Secretary-General (the head of the Secretariat)29 to submit details on an ethics office with 

independent status. In summary, the key objectives of the 2005 Bulletin were: 

openness/transparency, fairness, the enhancement of whistleblower protection, the 

independence of a proposed ‘ethics office’, accountability and integrity. 

The 2017 version repeats the preamble of the 2005 Bulletin but, unlike that document, is also 

in accordance with paragraph 6 of Assembly resolution 70/25530 and paragraph 44 of Assembly 

resolution 71/263.31 In paragraph 6 of Assembly resolution 70/255, the General Assembly 

states: 

 
24 Howrani and 4 others, UNAT Judgment No. 4 (1951), Judgments of the United Nations Administrative 

Tribunal (JUNAT), Nos 1–70, 8. See also Crawford, UNAT Judgment No. 61 (1955), JUNAT Nos 1–70, 331.  

25 See article 31of both the Vienna Convention on the Law of Treaties (adopted 23 May 1969, in 

force 27 January 1980) 1155 UNTS 331 and the Vienna Convention on the Law of Treaties between States and 

International Organizations or between International Organizations (adopted 21 March 1986, not in force) UN 

Doc A/CONF.129/15, which reflects a rule of general international law. 

26 2005 Bulletin (n 11). 

27 UN General Assembly resolution 60/1 (24 October 2005) UN Doc A/RES/60/1.  

28 Chapter XV of the UN Charter establishes the Secretariat as the executive arm of the UN. 

29 Chapter XV of the UN Charter establishes the Secretary General as the head of the UN Secretariat. 

30 UN General Assembly resolution 70/255 (3 August 2015) UN Doc A/RES/70/255. 

31 UN General Assembly resolution 71/263 (10 January 2017) UN Doc A/RES/71/263. 



 

 9 

[…] the policy against retaliation […] should be separate and distinct from mechanisms for 

handling staff grievances and interpersonal disputes and provide protection for whistleblowers 

[…]32 

In paragraph 44 of Assembly resolution 71/263, the General Assembly: 

[…] urges the Secretary-General […] to promote an organisational culture in which staff are 

not reluctant to speak up and that those who retaliate are held accountable […]33 

Apart from the objectives inherited from the 2005 Bulletin, it can be seen that the 2017 Bulletin 

also contains the objectives of staff confidence to ‘blow the whistle’ and the 

separation/distinction of the whistleblower protection mechanism from the handling of other 

grievances. 

The key objectives of the 2017 Bulletin can therefore be listed as follows: 

• openness/transparency 

• fairness  

• enhancement of whistleblower protection 

• independence of ethics office 

• accountability  

• integrity 

• staff confidence in reporting misconduct  

• separation/distinction of the whistleblower protection mechanism. 

It is by reference to these objectives that this paper will assess whether there have been 

improvements made to the 2005 Bulletin in its 2017 version. 

 
32 UN General Assembly resolution 70/255 (3 August 2015) UN Doc A/RES/70/255 para 6 (emphasis added). 

33 UN General Assembly resolution 71/263 (10 January 2017) UN Doc A/RES/71/263 para 44 (emphasis 

added). 
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1.6 UN Whistleblower Retaliation Protection Process: An Overview 

A reminder that a retaliation protection request must necessarily follow a whistleblower report 

i.e. a report of:  

[…] the failure of one or more staff members to comply with his or her obligations under the 

Charter of the United Nations, the Staff Regulations and Staff Rules or other relevant 

administrative issuances, the Financial Regulations and Rules, or the Standards of Conduct of 

the International Civil Service, including any request or instruction from any staff member to 

violate the above-mentioned regulations, rules or standards, or reports [of] wrongdoing by any 

person that, if established, would be manifestly harmful to the interests, operations or 

governance of the Organisation. In order to receive protection, the report should be made as 

soon as possible and not later than six years after the individual becomes aware of the 

misconduct. The individual must make the report in good faith and must submit information or 

evidence to support a reasonable belief that misconduct has occurred […]34 

Requests are generally made to the Office of Internal Oversight Services (OIOS), the UN’s 

principal oversight institution, responsible for investigating serious misconduct, including that 

reported by whistleblowers.35  

As an introductory step it is useful, for the sake of clarity, to outline in a ‘nutshell’ the process 

whereby a retaliation protection request36 is made by a UN staff member. If the whistleblower 

believes that they are the subject of actual or threatened retaliation as a result of their 

whistleblower report, he or she can make a retaliation protection request to the Ethics Office, 

an internal UN body created in 2005 for the purposes of the whistleblower mechanism.37 The 

Ethics Office considers whether the whistleblower act was protected and, if so, whether it 

contributed to the alleged retaliation.38  

 
34 2017 Bulletin para 2.1. 

35 See UN General Assembly resolution 59/287 (13 April 2005) UN Doc A/RES/59/287. 

36 2017 Bulletin para 2.1. 2017 Bulletin para 6.1 requires the whistleblower to submit a specific ‘request for 

protection’, whereas protection resulted from a successful retaliation report under the 2005 version, despite the 

lack of specific request required for it. This paper shall refer to this process as a ‘retaliation protection request’ 

throughout the paper for the sake of consistency, unless the specific words of the 2005 Bulletin and/or the 2017 

version is at issue. 

37 See UN Secretary General’s Bulletin, ‘Ethics Office – establishment and terms of reference’ (30 December 

2005) UN Doc ST/SGB/2005/22.  

38 2017 Bulletin para 7.1. 
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If the answer is ‘yes’ to both these aspects, and the Ethics Office further considers that there is 

a credible case of retaliation, or the threat of it, it makes a preliminary assessment of retaliation. 

It then refers the matter to the OIOS for investigation.39 The OIOS completes its investigation 

and provides its findings to the Ethics Office which may then make recommendations to the 

head of the relevant department/office40 and if it is not satisfied with the response, the 

Secretary-General.41 The Secretary-General provides a written decision on the 

recommendations. 

Procedural aspects of the UN whistleblower mechanism discussion which diverge from this 

‘nutshell’ will be discussed in sections 3 (directly) and 4 (in terms of reviewability) of this 

paper.  

1.7 Aspects of the 2005 and 2017 Whistleblower Bulletins Not Addressed  

This paper’s comparative analysis will only address changes made to the 2005 Bulletin by the 

2017 version. Not covered are aspects of the 2017 Bulletin which are unchanged, either 

completely or in essence, from the 2005 version. This includes the staff obligation to report 

retaliation,42 external whistleblower provisions,43 the Ethics Office referral to the OIOS for 

investigation,44 and Ethics Office determinations of (non-retaliatory) interpersonal/managerial 

problems.45  

2 Substantive Changes in the 2017 UN Whistleblower Bulletin 

2.1 Introduction 

The 2017 Bulletin contains a number of substantive changes, including to definitions. This 

section will begin by outlining the two main definitional changes – to ‘whistleblower’ (an 

effective rather than literal change) and to ‘retaliation’. The outline is accompanied by this 

paper’s working definitions of whistleblower and retaliation respectively. The other 

substantive changes are to the whistleblower protection mechanism’s reverse burden of proof, 

 
39 ibid para 8.1. 

40 ibid para 8.5. 

41 ibid para 8.6. 

42 ibid para 1.2. 

43 ibid section 4; 2005 Bulletin section 4. 

44 ibid paras 8.1 and 8.2; paras 5.5 and 5.10 respectively. 

45 ibid paras 7.5 and 7.6; paras 5.8 and 5.9 respectively. 
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its clarification regarding disciplinary consequences for retaliators, and the nominal extension 

of the availability of protection beyond UN staff only. There are question marks over whether 

the changes represent concrete improvements for whistleblowers. In some cases, they seem to 

suggest the opposite, and in other cases, a pyrrhic victory only. 

2.2 Definition of Whistleblower 

Neither the 2005 Bulletin nor the 2017 version contain a definition of ‘whistleblower’, however 

section 2.1(a) of the 2017 Bulletin46 provides an outline of the protected act, as quoted in 

section 1.6 of this paper. 

In addition to the 2005 Bulletin, the 2017 Bulletin provides that protection will also be available 

when the whistleblower ‘reports wrongdoing by any person that, if established, would be 

manifestly harmful to the interests, operations or governance of the Organisation […]’. The 

2017 Bulletin therefore seems to expand the scope of protected whistleblower reports to also 

include those on ‘manifestly wrongful misconduct’. However, the requirement that this newly 

included wrongdoing be ‘manifestly harmful’ to the UN is problematic. Firstly, it is difficult 

to define at what level wrongdoing must harm the organisation to be ‘manifest’. Also, to be 

‘manifest’ the harm must be ‘easily noticed or obvious’.47 However, it is not clear to whom the 

harm needs to be obvious. Perhaps it is to a reasonably minded non-UN observer, to an 

independent person within the organisation, or just to the investigator, who might have 

evidence not available to those other two candidates.  In an era in which corruption takes many 

guises, the requirement seems too high a bar, especially when the remedy sought is merely 

protection rather than disciplinary action against the purported wrongdoer. Furthermore, in the 

words of the Government Accountability Project, this requirement ‘would (…) be open to a 

restrictive interpretation by an office that has, for many years, shown itself to be hostile to UN 

whistleblowers’.48  

 
46 2017 Bulletin para 2.1(a). Paragraphs of the 2017 Bulletin will be referred to as ‘sections’ on an in-text basis, 

for the sake of consistency with references from other instruments. 

47 Cambridge Dictionary (2019) <https://dictionary.cambridge.org/dictionary/english/manifest> accessed 28 

November 2019. 

48 B. Edwards, ‘Ban Ki-Moon should strengthen (not weaken) whistleblower protections at the UN’, GAP 

Website, 28 December 2016. At the time of the article’s publication, the 2017 Bulletin was in the drafting stage. 

The draft contained a ‘substantially harmful’ qualifier rather than ‘manifestly harmful’ but the argument holds 

despite the adjectival change.  
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On a literalist note, it is also impossible to distinguish whether the requirement of ‘manifest 

harm’ applies only to the newly admitted wrongful conduct aspect, or also to the staff 

compliance failure aspect carried over from the 2005 Bulletin. If the latter, it is arguable that 

the scope of protection has in fact shrunk overall despite the 2017 Bulletin opening the door to 

protection of the report of manifestly wrongful misconduct. If the Bulletin’s authors had 

intended the ‘manifestly harmful’ proviso to attach only to the ‘wrongdoing’ and not the 

compliance failure, it could have set section 2.1 out as follows: 

(a) Reports the failure of one or more staff members to comply with his or her obligations (…) 

(b) reports wrongdoing by any person that, if established, would be manifestly harmful to the 

interests, operations or governance of the Organisation.  

(c) Cooperates in good faith with a duly authorized investigation or audit.  

In this way, it would have been clear that the proviso attaches only to the ‘wrongdoing’ aspect, 

and not the staff compliance aspect. 

It is also submitted that addition of the words ‘if established’ – whether they apply only to 

wrongdoing, or also the staff non-compliance aspect – are confusing. It might seem clear, at 

first sight, that the added proviso indicates that the alleged behaviour contained in the 

whistleblower report needs to be considered according to its nature rather than according to its 

likelihood, in order to assess whether the report falls within the protective scope. In other 

words, the alleged misconduct need not be established for the report to attract protection, but 

only satisfy the test, asked when examining the whistleblower report, ‘If the misconduct alleged 

in this whistleblower report is established, would it be inimical to the UN and does the report 

therefore fall within the protective scope?’. However, this interpretation is not unchallenged. 

At least one author contends that the alleged behaviour needs to be established for its report to 

fall within the protective scope.49 Although this interpretation seems misplaced, it is contended 

 
49 Baptiste Martel, ‘The Protection of United Nations Whistleblowers against Retaliation’, The Law and 

Practice of International Courts and Tribunals 16 (2017): 286. According to the footnote on page 264 of the 

article, it results from a MA thesis undertaken at the University of Paris I (Pantheon-Sorbonne) entitled ‘Droit 

International et Droit des Organisations Internationales’. The University’s website indicates that the MA is 

conducted in French. It might therefore be assumed that Martel relied on the French version of the 2017 

Bulletin. Para 2.1’s ‘wrongdoing (…) that, if established, would be manifestly harmful (…)’ reads, in the French 

version:  ‘des agissements susceptibles, s’ils sont établis, d’être manifestement préjudiciables’, which translates 

as ‘actions susceptible, if they are established, to being manifestly prejudicial’. Without the conditional clause 

contained in the English version, the French version might be more ‘susceptible’ to an interpretation that the 

wrongdoing needs to be established for its report to receive protection. However, it is submitted that the French 
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that the omission of the ‘if established’ proviso eliminates the potential for further 

misinterpretation. The wrongdoing would therefore be that of ‘any person that would be 

manifestly harmful to the interests, operations or governance of the Organisation’. The 

retention of the conditional ‘would’ makes it clear in any event that the conduct need not be 

established for the reporter of it to be the subject of protection. 

Adding to the confusion, section 2.1 of the 2017 Bulletin contains the presence of both a 

subjective and objective mental element. The whistleblower must make the report in ‘good 

faith’ (subjective mental element) and must submit information or evidence to support a 

‘reasonable belief’ (objective mental element) that misconduct has occurred. It is unclear 

whether the ‘reasonable belief’ element attaches only to the provision of evidence, or whether 

the whistlebleblower’s belief that misconduct has occurred needs also to be reasonable. If the 

latter, then the good faith element is redundant: having a belief that misconduct has occurred 

is surely enough to satisfy a ‘good faith’ element. However, it is submitted that attaching an 

epithet of ‘reasonable’ to the mental element (whether it applies only to the provision of 

evidence or not) is too high a bar, and allows others to decide how reasonable the 

whistleblower’s belief is. It should be borne in mind that the remedy sought is only protection 

of the whistleblower, not (at this stage) punishment of the purported wrongdoer. 

In summary, the 2017 Bulletin expands the scope of protection to include whistleblowers who 

report wrongdoing manifestly harmful to the UN. This is a welcome change, however it is 

subject to unnecessary and/or confusing provisos, including conflicting mental elements, 

which potentially restrict its scope. The Bulletin objective of enhanced whistleblower 

protection and staff confidence in reporting is therefore potentially thwarted, especially if the 

proviso of ‘manifestly harmful’ applies to the pre-existing staff compliance failure aspect as 

well as to the new wrongdoing aspect. 

To avoid this confusion, the following working definition of whistleblower is therefore relied 

on for the purposes of this paper, substantially paraphrasing section 2.1(a) of the 2017 Bulletin: 

A person who reports the failure of one or more staff members to comply with his or her 

obligations under the Charter of the United Nations, the Staff Regulations and Staff Rules or 

other relevant administrative issuances, the Financial Regulations and Rules, or the Standards 

 
version nonetheless requires, similarly to the English version, an assessment at face value of the purported 

misconduct, rather than its establishment. 
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of Conduct of the International Civil Service, including any request or instruction from any 

staff member to violate the above-mentioned regulations, rules or standards, or reports 

wrongdoing by any person that would be harmful to the interests, operations or governance of 

the United Nations. The individual must make the report in good faith and must submit 

information or evidence in support of the report. 

It is noted that the 2017 Bulletin’s reference to ‘manifestly harmful’ has been downgraded in 

the working definition to merely ‘harmful’, and that any reference to deadlines is omitted – a 

late report should not disentitle a discloser to at least the definitional status of whistleblower, 

whether they ultimately receive protection or not. Also, the mental element is subjective only, 

minimising confusion and increasing protective scope. 

2.3 Definition of Retaliation 

Section 1.4 of the 2005 Bulletin provided the following definition of retaliation against a 

whistleblower: 

Retaliation means any direct or indirect detrimental action recommended, threatened or taken 

because an individual engaged in an activity protected by the present policy (…) 

The ‘activity protected by the present policy’ is that outlined in section 2.1(a) of the 2005 

Bulletin and discussed in section 2.2 of this paper. Importantly, the benchmark is not the 

purpose of the retaliatory conduct, but its (detrimental) effect, provided that the retaliation is 

taken in response to the whistleblowing act. 

Section 1.4 of the 2005 Bulletin also noted that retaliation is itself misconduct when 

established. This clarification was salutary for the purposes of whistleblower protection – it 

sent a strong message to potential retaliators that their intended conduct was equally egregious 

to the initial misconduct they were alleged to have committed. One would imagine this would 

have had a cautionary effect on the implementation of any retaliation. It also reminds that 

disciplinary consequences similar to those attaching to any other form of misconduct should 

be considered for retaliators. 

There were significant changes made to the definition of retaliation by the 2017 Bulletin. 

Retaliation against a UN whistleblower now means: 
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(,,,) any direct or indirect detrimental action that adversely affects the employment or working 

conditions of an individual, where such action has been recommended, threatened or taken for 

the purpose of punishing, intimidating or injuring an individual because that individual 

engaged in an activity protected by the present policy […].50 

The first major change – that the retaliation must adversely affect the employment or working 

conditions of an individual – seems to allow retaliatory behaviour occurring outside the 

confines of the workplace. It is possible, for example, to envisage a situation in which 

anonymous threats were made to a whistleblower’s family by a UN staff member implicated 

by the whistleblower report. The whistleblower has no inkling whence the threat is made – can 

it be said that her ‘employment or working conditions’ are affected? If not, this change 

represents a narrowing of the scope of whistleblower protection. It is submitted that this is in 

fact the case. 

The second major change – that the alleged retaliation must be intended to punish, intimidate 

or injure the whistleblower – at the very least ‘muddies the waters’ of protection. It seems to 

exonerate ‘good intentions’. It may, for instance, be open to the whistleblower’s superiors to 

send the whistleblower to another department or country, or even dismiss the whistleblower 

from employment in order to purportedly maintain harmonious relations within the relevant 

department. This would not necessarily be considered to have been taken for the purpose of 

punishing, intimidating or injuring the whistleblower – even if punishment, intimidation or 

injury is the resulting effect – because the corrective action is for the purpose of functional 

unity and cohesion.  

Also, it is unclear whether a corrective action that had both punitive and organisational 

intentions were to be considered ‘retaliatory’ under the 2017 Bulletin: there is no differentiation 

between a situation in which the principal purpose is punishment of the whistleblower albeit 

there is a minor organisational element to the decision, as opposed to a decision which is made 

principally for organisational reasons albeit there is a minor punitive motive attached to the 

decision. This potentially ‘allows the Ethics Office to excuse retaliation on the grounds that 

management was able to provide an alternative motive for the actions taken’, for example 

‘performance issues and restructuring initiatives’.51 These actions may not have been pursued 

 
50 2017 Bulletin para 1.4. 

51 Caroline Hunt-Matthes and Peter Anthony Gallo, ‘The UN Whistleblowing Protection Gap: Implications for 

Governance, Human Rights and Risk Management’, in David Lewis and Wim Vandekerckhove (eds), Selected 
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without the whistleblowing act, and yet are not (seemingly) taken for the purpose of 

punishment, intimidation or injury, or at least not entirely or necessarily predominantly.  

It is worth noting that the 2017 Bulletin removes the conflation made by section 1.4 of the 2005 

Bulletin of retaliatory behaviour with misconduct in general, that ‘[w]hen established, 

retaliation is by itself misconduct’.52 This statement sent a strong warning to potential 

retaliators that retaliatory behaviour was of the utmost seriousness. The absence of the 

retaliation/misconduct conflation in the 2017 Bulletin, though resulting in an improved 

clarification of the retaliation report deadline,53 represents a weakening in its cautionary value 

and possible encouragement of retaliation. In all, the 2017 Bulletin’s redefinition of retaliation 

represents a narrowing of protective scope.  

It is submitted that the 2005 Bulletin definition is more consistent with broad academic and 

legislative consensus as to what constitutes ‘retaliation’ in a work-based context. The 2014 

Council of Europe recommendation,54 for example, does not give a definition of ‘retaliation’ 

per se, but provides55 that the retaliatory action may be both direct or indirect, by persons other 

than the employer itself, and lists examples of retaliatory acts: dismissal, suspension, demotion, 

loss of promotion opportunities, punitive transfers and reductions in or deductions of wages, 

harassment or other punitive or discriminatory treatment. All of these examples are consistent 

with the definition in the 2005 Bulletin. Unlike the 2017 Bulletin, it did not require detrimental 

effect to be intended and work-related. The 2005 Bulletin definition of retaliation is therefore 

relied upon in this paper. 

2.4 Extension of Protection Beyond UN Staff 

Section 2.1 of the 2005 Bulletin provided protection only for UN staff, volunteers and interns.56 

Section 2.1 of the 2017 Bulletin extends whistleblower protections to individual contractors 

and consultants,57 which is a significant extension of protections considering the increasing use 

of short-term contracts and non-employment engagements. However, it is only current or 

 
papers from the International Whistleblowing Research Network Conference Oslo June 2017 (International 

Whistleblowing Research Network 2017) 12. 

52 2017 Bulletin para 1.4. 

53 See section 3.1 of this paper. 

54 Recommendation CM/Rec(2014)7 and Explanatory Memorandum, Council of Europe, 30 April 2014  

55 ibid paragraph 21. 

56 2005 Bulletin para 2.1. 

57 2017 Bulletin para 2.1. 
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former staff who have access to the UN internal justice system.58 It is therefore unclear how 

the UN will exercise these protections.59 It is also worth remembering that third parties are not 

subject to the staff obligations to report misconduct (including retaliation) outlined in section 

1.1.3 of this paper.  

2.5 Burden of Proof Regarding Alleged Retaliation 

Under section 2.2 of the 2005 Bulletin, there was a reverse burden of proof concerning 

allegations of retaliation: the onus rested clearly with the UN to ‘prove’ that it would have 

taken the allegedly retaliatory action regardless of the whistleblower complaint regarding the 

initial misconduct – a high bar, and one that, it is submitted, correctly favours the 

whistleblower.  

Linked to the changed definition of retaliation outlined in section 2.1 of this paper is the change 

made by the 2017 Bulletin to the UN’s burden of proof. Instead of having to ‘prove’ that it 

would have taken the alleged retaliatory action regardless of the whistleblower complaint, the 

UN need now only ‘demonstrate’ that it would have done so. This is clearly a lower bar for the 

UN to meet. As such, it is submitted that the UN might now be permitted to treat the burden of 

proof with less rigour than it would have under the 2005 Bulletin, for example in its provision 

of exculpatory evidence.  This is especially inequitable – and therefore counter to the Bulletin 

objectives of fairness, transparency and accountability – considering the likelihood that, as a 

large organisation, the UN has better access than the whistleblower to relevant documentation 

regarding the decision to implement the alleged retaliation. Compounding this disparity is the 

fact that there are no enforceable discovery provisions able to be relied upon by the 

whistleblower for access to evidence supporting their retaliation protection request.60  

 
58 Or, under Article 3.1(c) of Statute of the United Nations Dispute Tribunal (as adopted by the General 

Assembly in resolution 63/253 on 24 December 2008 and amended up to and including resolution 73/276 on 22 

December 2018) (UNDT Statute), any person making claims in the name of an incapacitated or deceased staff 

member of the United Nations, including the United Nations Secretariat or separately administered United 

Nations funds and programmes. However, incapacitated/deceased staff members do not require the 

whistleblower protections, therefore UNDT Statute Article 3.1(c) will not be discussed in this paper. 

59 Interns and volunteers are not contemplated by UNDT Statute Article 3. 

60 UNDT Statute Article 9(1) allows the UNDT to order production of documents or such other evidence as it 

deems necessary, however there the parties cannot serve compellable discovery documents on each other. 
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2.6 Disciplinary Action Against Retaliators 

For protections to be effective, it is important that action is taken against retaliators – with 

disciplinary action the preferable course. Otherwise potential retaliators may reason that there 

is no downside to taking detrimental action against whistleblowers, which makes retaliation 

more likely. Under the 2005 Bulletin, consequential action (rather than disciplinary action per 

se) against retaliators seemed to be mandatory. Both section 7 (concerned with ‘individuals’)61 

and section 8 (concerned with contractors and their associates) indicate such a reading. Section 

7 provided that whistleblower retaliation would lead to either disciplinary action and/or transfer 

to other functions in the same or a different office. Section 8, concerned with non-staff 

whistleblowers, provided that retaliation would lead to disciplinary or other appropriate action. 

Although it might be said that the alternatives to disciplinary action provided in both sections 

7 and 8 mitigate against an interpretation that disciplinary action was mandatory, it is clear that 

there was at least mandatory consequential action under the 2005 Bulletin.  

However, even consequences no longer seem to be mandatory for retaliators. Replacing section 

8 of the 2005 Bulletin, section 11 of the 2017 Bulletin provides only that whistleblower 

retaliation against non-staff ‘may’ (rather than ‘will’) lead to disciplinary or other appropriate 

action. There is no equivalent in the 2017 Bulletin to section 7 of the 2005 Bulletin, and 

therefore, it would seem that UN staff whistleblowers fall under the general auspices of the 

2017 Bulletin. These make no provision of mandatory consequences for retaliators. 

Discretionary (rather than mandatory) discipline against whistleblower retaliation exacerbates 

the perceived lack of accountability at the UN toward senior management who have been found 

to have engaged in retaliatory behaviour against a whistleblower62 and is likely to discourage 

whistleblowers from proceeding with a request for protection, thereby thwarting the  Bulletin 

objectives of staff confidence in the UN whistleblower protection mechanism, along with 

accountability, integrity and protection of whistleblowers. 

 
61 It becomes contextually clear from the respective alternatives to disciplinary consequences contained within 

2005 Bulletin sections 7 and 8, that the former is concerned with staff members. There is the possibility of a 

non-disciplinary transfer in section 7 but not in section 8. It might be supposed there would be no purpose to a 

transfer of the retaliator to other functions if the whistleblower and retaliator were not co-workers, hence the 

omission of the ‘transfer’ alternative in section 8. For example, it might be more appropriate for the UN to 

arrange liaison with the non-staff whistleblower through other personnel than the retaliator, which fits within the 

‘other appropriate action’ allowed by section 8 as an alternative to disciplinary measures. 

62 Hunt-Matthes and Gallo (n 52) 5. 
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2.7 Summary 

The substantive changes in the 2017 Bulletin are either insubstantial or potentially detrimental 

to the whistleblower. The definitional changes have a purported widening effect, but they ‘give 

with one hand and take with the other’ resulting in a potential narrowing of protective scope 

despite initial appearances. The burden of proof on the UN to disprove retaliation is now 

lighter, and there is also less imperative to attach consequences to findings of retaliation. The 

extension of protective scope beyond UN staff is welcome, however it remains to be seen 

whether the question of standing will thwart this development. 

 

3 Procedural Changes in the 2017 UN Whistleblower Bulletin 

3.1 Introduction 

The 2017 Bulletin has provided many new quantifiable timelines in regard to procedures of the 

UN whistleblower mechanism, and has a fresh proactive and consultative emphasis not 

apparent in its predecessor. These new aspects are welcome, however they also import potential 

inconsistencies into the protective mechanism. There is also an increased awareness of conflict 

of interest potential which, considering the internal nature of the respective investigative bodies 

– the Ethics Office, the OIOS and the newly involved ‘alternate Chair of the Ethics Panel’ – is 

a healthy nod to the transparency, accountability and integrity objectives contained in the 2017 

Bulletin. However, surface appearances can be deceiving.  

3.2 ‘Request’ for Protection 

To be granted protection, the 2017 changes require a whistleblower to specifically request 

protection from the Ethics Office.63 Under the 2005 version, protection was granted from the 

Ethics Office on the basis of a successful retaliation report i.e. one that met with a successful 

preliminary review by the Ethics Office. The two-part test for a successful preliminary review 

remains the same under section 7 of the 2017 version: (a) the whistleblower must have engaged 

in a protected activity; and (b) there must be a prima facie case that the protected activity was 

a contributing factor in causing the alleged retaliation or threat of retaliation.64 Also, the 

 
63 2017 Bulletin para 9.1. 

64 See 2005 Bulletin para 5.2(c) and 2017 Bulletin para 7.1. 
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requirement for the Ethics Office to further determine whether there is a credible case of 

retaliation remains unchanged.65 The nominal change from a retaliation report to a specific 

protection request is therefore only cosmetic. Under the 2005 Bulletin, a successful retaliation 

report to the Ethics Office resulted in protection in any case.  

3.3 Timeline for Retaliation Report 

Section 5.1 of the 2005 Bulletin did not have a quantifiable deadline for making a report of 

retaliation. It reads as follows: 

Individuals who believe that retaliatory action has been taken against them because they have 

reported misconduct or cooperated with a duly authorized audit or investigation should forward 

all information and documentation available to them to support their complaint to the Ethics 

Office as soon as possible. (…)66 

In many ways, this provision is vague. Firstly, it is unclear whether the ‘as soon as possible’ 

proviso attached to the making of the complaint, or to the provision of information and 

documentation supporting the complaint. A literalist reading suggests the latter, however the 

relevant mental element was the whistleblower’s ‘(belief) that retaliatory action has been taken 

against them’.67 Surely the inception of this belief preceded the making of a complaint, rather 

than beginning sometime between then and the provision of supporting information. This 

would therefore have suggested that the proviso attached to the making of the complaint, which 

contradicts the literalist version.  

Also, there was confusion because of section 2005 Bulletin’s conflation of retaliation with 

misconduct in general.68 Misconduct had to be reported as soon as possible69, but also within 

six years of the potential whistleblower becoming aware of the misconduct,70 whereas a 

retaliation report had to be made only ‘as soon as possible’, without the six-year limit.71 This 

exception to the six-year time limit might tend toward the conclusion that retaliation reports 

could be made after the six-year deadline for misconduct passed. Alternatively, it might be 

 
65 ibid para 5.5 and para 8.1 respectively. 

66 2005 Bulletin para 5.1. 

67 See section 2.2 of this paper. 

68 As discussed in section 2.3 of this paper. 

69 2005 Bulletin para 5.1. 

70 2005 Bulletin para 2.1(a). 

71 ibid 5.1(a). 
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implied that such a timeframe was not even within the contemplation of the 2005 Bulletin 

regarding retaliation reports. If the latter interpretation prevails, this could have been unfair to 

the whistleblower, as the following example illustrates. An individual is subject to a one-off 

egregious retaliation which has a significant effect on her mental health. After five years of 

extensive counselling, she finally feels able to make a retaliation report. Certainly the report 

would have come within the six-year timeline allowed for by the 2005 Bulletin for the report 

of misconduct in general, but it would have failed the ‘as soon as possible’ proviso. Regardless, 

the alternative interpretations available bespeak a lack of clarity regarding retaliation report 

deadlines in the 2005 Bulletin. 

The omission by the 2017 Bulletin of the 2005 Bulletin’s retaliation/misconduct conflation72 

is an important buttress to the clarification of retaliation report deadlines despite the reduction 

in cautionary value it entails. The whistleblower is now required to report the alleged retaliatory 

behaviour ‘no later than six months after the date on which the individual knew, or in the 

opinion of the Ethics Office should have known, that the alleged retaliatory action was taken’.73 

The clarity that attends this new deadline is commendable. However, the change tends to the 

disadvantage of the whistleblower: it is submitted that the 2005 Bulletin’s ‘as soon as possible’ 

was generally likely to be less onerous than a six-month deadline.  

The 2017 Bulletin’s addition of an objective mental element to the retaliation report deadline 

is more obviously to the whistleblower’s disadvantage. In accordance with section 6.2 of the 

2017 Bulletin, protection requests (formerly ‘retaliation reports’ under the 2005 Bulletin)74 

must be submitted ‘no later than six months after the date on which the individual knew, or, in 

the opinion of the Ethics Office, should have known, that the alleged retaliatory action was 

taken’ (emphasis added).75 There are two flaws to this test. Firstly, on what basis is the Ethics 

Office to determine that the whistleblower should have known that retaliation was taken? The 

proposition seems to require that the whistleblower have the organisational intelligence – or 

suspiciousness – to realise that certain decisions, which might seem on the face to have a 

credible non-retaliatory basis, were actually designed to have punitive, intimidatory or 

injurious effect (in line with the new purposive criteria for retaliation discussed in section 2.2 

 
72 See section 2.2 of this paper. 

73 2017 Bulletin para 6.2. 

74 See section 2.4 of this paper. 

75 2017 Bulletin para 6.2. 
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of this paper). It is submitted that this change expects too much of the whistleblower. Secondly, 

it leaves the Ethics Office as the sole determinant of the whistleblower’s obligation to realise 

that a retaliatory action had taken place.76  

A preferable deadline might therefore read: ‘no later than six months after the date on which 

the individual knew or suspected that the alleged retaliatory action was taken’. This allows less 

than full knowledge on the part of the whistleblower, but leaves the mental element subjective, 

and therefore less open to speculation than the indeterminate ‘should have known’. Perhaps 

even a reversion to the 2005 deadline of ‘as soon as possible’ after knowledge/suspicion of 

retaliation would be preferable to the current mental element. While less clear than the six-

month timeline, the 2005 proviso would potentially take into account unforeseen obstacles – 

such as those outlined in the example provided earlier in this section – to making a protection 

request. The attractiveness of the revived ‘as soon as possible’ proviso would be further 

enhanced with the 2017 Bulletin’s omission of the 2005 Bulletin’s retaliation/misconduct 

conflation. Without the conflation, there would unlikely be the previous confusion regarding 

report deadlines under the 2005 Bulletin.77 

3.4 OIOS Obligation to Inform Ethics Office of Retaliation Risk 

As outlined in section 1.6 of this paper, the initial whistleblower complaint is generally made 

to the OIOS. It was possible under the 2005 Bulletin that the OIOS, on the evidence provided 

in support of the complaint, would have been able to identify a retaliation risk and yet was 

under no obligation to report on that risk. This situation was changed by section 5.1 of the 2017 

Bulletin, which contains a new proactive protective obligation. The OIOS must now inform 

the Ethics Office of internal whistleblower reports that it considers to contain a retaliation risk, 

provided the whistleblower consents.78 This is an encouraging development, as it allows the 

Ethics Office to consider matters which may not have come to its attention under the 2005 

Bulletin, because the whistleblowers in question may not have realised the retaliation risk 

and/or the availability of protection from that risk under their own auspices. 

An accompanying change to the OIOS obligation is the new requirement in the 2017 Bulletin 

for the Ethics Office, in response to the information provided by the OIOS, to consult with the 

 
76As with other decisions or findings by the Ethics Office, such a determination is not reviewable under the 

auspices of the Bulletin: see section 4 of this paper. 

77 See section 2.2 of this paper. 

78 2017 Bulletin para. 5.1. 
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whistleblower on ‘appropriate retaliation prevention action’.79 This is a welcome 

accompaniment to the new proactive OIOS obligation. However, it begs the question: why 

does the consultative obligation only arise only when the Ethics Office is informed of a 

retaliation risk by the OIOS, and not when a whistleblower applies for protection under section 

6 of the 2017 Bulletin? One might imagine that the prioritising of the OIOS information over 

the protection application is the result of the UN lending more credence to the seemingly more 

objective assessment of a UN investigative body than to the subjective view of a protection 

applicant. However, it is submitted that there is little additional organisational risk or expense 

in providing such consultation to whistleblowers under section 6 of the Bulletin. The current 

disparity is not fair to whistleblowers and does little to engender staff confidence in reporting 

retaliation. 

3.5 Preliminary Investigation 

The 2005 Bulletin imposed deadlines and communication requirements on the Ethics Office in 

some aspects of its preliminary investigation. Firstly, section 5.3 of the 2005 Bulletin provided 

that the Ethics Office would ‘seek’ to complete its preliminary review within 45 days of 

receiving a retaliation report.80 The deadline was therefore aspirational rather than mandatory. 

As a result, its seeming quantifiability was illusory.  

The 2017 Bulletin seems to tighten this deadline – the Ethics Office will now seek to finalise 

its preliminary investigation within 30 days.81 However, this seeming reduction of 15 days in 

comparison to the 2005 Bulletin is not what it appears to be at first glance. Whereas the 2005 

Bulletin’s 45-day timeline ran from receipt of the retaliation report, the new timeline of 30 days 

runs from receipt of the last requested supporting information, which of necessity post-dates 

the complaint. In addition, each new request by the Ethics Office for more documents 

‘effectively resets the 30-day clock at each juncture’.82 Also, the Ethics Office is under no time 

constraints to request information in the first place. Also if the ‘last’ refers only to the previous 

piece of information, then the 30-day deadline can be ascertained as running from the time of 

that request. However, ‘last’ in this case might mean ‘final’. If so, given the lack of time 

constraints on the Ethics Office, there is no way to independently determine whether the Ethics 

 
79 2017 Bulletin para 5.2. 

80 2005 Bulletin para 5.3. 

81 ibid para 7.4. 

82 Hunt-Matthes and Gallo (n 52) 13. 
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Office still requires more information, and therefore whether a 30-day absence of information 

requests means that time has run out. Also, the new deadline continues to be merely 

aspirational. The combination of these factors – especially with an interpretation that ‘last’ 

means ‘final’ rather than ‘previous’ – could in fact result in significant delays, resulting in an 

expanded deadline beyond even the 45 day-deadline under the 2005 Bulletin.  

There are also new communication requirements attached to the Ethics Office preliminary 

investigation under the 2017 Bulletin. Under the 2005 Bulletin, there was no obligation for the 

Ethics Office to inform the whistleblower in the event of an unsuccessful retaliation report. 

This has changed under section 8.4 of the 2017 Bulletin, which provides that ‘in all cases, the 

Ethics Office will inform the complainant in writing of its determination (…)’ (emphasis 

added).83 This is a welcome development. The courtesy of notification should not depend on 

success.  

There is also increased awareness of conflict of interest potential under the 2017 Bulletin. The 

Ethics Office preliminary investigation was subject to only one conflict of interest provision 

under the 2005 Bulletin, in section 5.10 thereof: 

Where, in the opinion of the Ethics Office, there may be a conflict of interest in OIOS 

conducting the investigation […], the Ethics Office may recommend to the Secretary-General 

that the complaint be referred to an alternative investigating mechanism.84  

This provision is retained in the 2017 Bulletin.85 However, the latter also provides an extra 

conflict of interest provision86 that if the Director of the Ethics Office is of the opinion that 

there is an actual or potential conflict of interest in his or her reviewing a request for protection 

against retaliation, they shall decide on whether to refer the request to an alternative reviewing 

body, including the alternate Chair of the Ethics Panel of the United Nations.87 

 
83 2017 Bulletin para 8.4. 

84 2005 Bulletin para 5.10. 

85 2017 Bulletin para 8.2 

86 2017 Bulletin para 7.7. 

87 Pursuant to UN Secretary-General’s Bulletin, ‘United Nations system-wide application of ethics: separately 

administered organs and programmes’ (30 November 2007) UN Doc ST/SGB/2007/11/Amend.1 para 2, the 

Ethics Panel of the United Nations consists of the heads of the Ethics Offices of the separately administered 

organs and programmes of the United Nations and the Ethics Office of the United Nations Secretariat.  
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The additional conflict of interest provision is to be commended. However, it is subject to the 

Ethics Office’ own assessment of its position, whereas the pre-existing provision entails a 

review of one internal body’s position – that of the OIOS – by another, the Ethics Office. It is 

always more desirable that reviews of one entity are undertaken by another, even if the 

respective entities concerned are both internal UN bodies. The current arrangement under the 

new conflict of interest provision defeats the Bulletin objectives of transparency, integrity and 

accountability. 

3.6 Ethics Office Recommendations 

Under the 2005 Bulletin, the Ethics Office was required to inform the whistleblower of the 

findings of the OIOS investigation upon receipt of them, and to make recommendations to the 

head of department/office concerned.88 Those requirements have not changed under the 2017 

Bulletin.89 However, the head of department/office must now respond to the recommendations 

within 30 days,90 whereas there was no requirement under the 2005 Bulletin to respond at all. 

If the response of the department/office is not satisfactory to the Ethics Office, it may express 

recommendations to the Secretary-General who, under the 2005 Bulletin, was obliged to 

provide a response to the Ethics Office and to the head of the relevant department/office 

regarding the recommendations ‘within a reasonable time’.91 The 2017 Bulletin now requires 

the Secretary-General’s response within 30 days.92  The responses of both the head of 

department/office93 and the Secretary-General94 are now required to be directed to the 

whistleblower. The whistleblower must also now be informed of any disciplinary action 

taken.95 There was no such requirement in the 2005 Bulletin.  

It is commendable that both the Secretary-General and the head of department/office concerned 

are now more accountable, in being subject to response deadlines regarding the Ethics Office 

recommendations. The more transparent nature of the communications upgrade is also 

encouraging. However, the Ethics Office itself is not subject to any deadlines regarding either 

 
88 See 2005 Bulletin paras 5.6, 5.7 and 6.1. As forewarned in section 1.7 of this paper, the obligations under 

2005 Bulletin paras 5.9 and 5.10 are not discussed in this paper.  

89 2017 Bulletin paras 8.4 and 8.5. 

90 ibid para 8.5. 

91 2005 Bulletin para 6.2. 

92 2017 Bulletin para 8.6. 

93 ibid para 8.5. 

94 ibid para 8.6. 

95 ibid para 8.7. 
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its initial recommendations or, in the event of dissatisfaction with the response to its 

recommendations at first instance, its subsequent recommendations to the Secretary-General. 

This is curious and mitigates against the accountability and transparency Bulletin objectives 

that the new time limits and communication requirements address. Neither staff confidence, 

nor an enhancement of UN whistleblower protections are thereby engendered. 

3.7 Summary 

Despite the welcome new emphasis on communication, proactivity, efficacy and 

accountability, the procedural changes made by the 2017 Bulletin are riddled with 

inconsistencies, along with an increasingly decorative but weakened protective effect. The 

presence of new timelines under the 2017 Bulletin provide more certainty to UN whistleblower 

mechanism procedures but are unfair to the whistleblower. The main player in those procedures 

– the Ethics Office – is subject to no effective tightening of deadlines, despite initial 

appearances. The Ethics Office is also not subject to any increase in conflict of interest 

reviewability, except through self-assessment, not the preferred method of oversight from an 

accountability, integrity or transparency point of view. The new communication and proactive 

referral requirements, for their part, are subject to flaws in terms of quantifiability and 

consistency. On the whole, the procedural changes in the 2017 Bulletin are a disappointment 

in terms of the Bulletin objectives of enhanced protection, fairness, integrity, accountability 

and staff confidence in reporting misconduct. 

4 Reviewability Changes in the 2017 UN Whistleblower Bulletin 

4.1 Introduction 

Reviewability is often an aspect of law which is taken for granted. It is generally understood 

that laws contain ‘rights’ which can be enforced, ultimately through courts or quasi-judicial 

avenues such as tribunals. This understanding is fundamental to the ‘separation of powers’ 

paradigm as a model of good governance.96 Unfortunately, reviewability is not a given in the 

internal UN legal framework. It was an especially contentious aspect of the 2005 Bulletin, 

which was was subject to different interpretations in regard to the tribunal reviewability97 of 

Ethics Office determinations. The 2005 Bulletin was also sparse in terms of non-tribunal 

 
96 Baron Charles de Secondat Montesquieu, Spirit of the Laws (1766).  

97 The UN’s tribunal structure will be outlined in section 4.4 of this paper. 
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reviewability, as shall be discussed in this section. It contains no internal review mechanism, 

including regarding any of the following: 

a. Ethics Office determinations whether there is a prima facie case of retaliation 

b. OIOS investigation outcomes, where the matter is referred to the OIOS 

c. Ethics Office recommendations, or lack thereof. 

Aspects (a) to (c) are all the subject of attention in the 2017 Bulletin. Section 4.2 of this paper 

addresses the 2017 Bulletin’s new reviewability of aspect (a) by the alternate Chair of the 

Ethics Panel.98 Section 4.3 addresses aspect (b) in the new mandated review by the Ethics 

Office of OIOS investigation findings.99 Section 4.4 addresses reviewability by the internal 

tribunals of the internal whistleblower mechanism,100 in particular aspects (a) and (c). Some 

concluding remarks on reviewability of the UN whistleblower protection mechanism will be 

made in section 4.5. 

4.2 Internal Review of Ethics Office Preliminary Investigation  

The most decisive of the 2017 Bulletin changes occurs in section 9 thereof. It allows a 

whistleblower to seek an independent internal review101 of an Ethics Office primary 

investigation outcome by the ‘alternate Chair of the Ethics Panel’,102 in cases where the Ethics 

Office has determined that there is no prima facie case of retaliation. This reviewability, not 

available under the 2005 Bulletin, is certainly a welcome development, with at least one case 

determined differently under the internal review.103  

 
98 See 2017 Bulletin section 9.  

99 ibid paras 8.4 and 8.5. 

100 ibid section 10. 

101 ibid para 9.2. 

102 According to UN Secretary-General’s Bulletin, ‘United Nations system-wide application of ethics: separately 

administered organs and programmes’ (30 November 2007) UN Doc ST/SGB/2007/11/Amend.1 para 2, ‘The 

Ethics Panel of the United Nations shall be established consisting of the heads of the Ethics Offices of the 

separately administered organs and programmes of the United Nations and the Ethics Office of the United 

Nations Secretariat. The Ethics Panel of the United Nations shall be chaired by the head of the Ethics Office of 

the United Nations Secretariat’. 

103 According to UN General Assembly, ‘Activities of the Office of Internal Oversight Services for the period 1 

July 2016-30 June 2017’ (14 August 2017) UN Doc A/72/330 (Part 1), the Ethics Office referred 5 cases for 

investigation under the new policy of which one case of retaliation was substantiated. In the corresponding 

August 2018 report (General Assembly, ‘Activities of the Office of Internal Oversight Services for the period 1 

July 2017-30 June 2018’ (14 August 2018) UN Doc A/73/324 (Part 1)) and August 2019 report (General 
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Unfortunately, there remain biases within section 9 which continue to mitigate against the 

whistleblower. Firstly, the whistleblower is subject to a strict deadline of 30 days following the 

Ethics Office determination to refer the matter.104 By contrast, the 30-day deadline to make the 

determination only begins running after receipt of the final piece of requested evidence.105 

Also, the Ethics Office is under no obligation to request the information within a given time. 

Furthermore, the review by the alternate Chair of the Ethics Panel is subject to no time 

constraints whatsoever, and, although the Ethics Office is obliged to implement the review´s 

recommendations,106 there are no time limits attached to this obligation either. There are 

therefore a number of weaknesses regarding the new reviewability which the 2017 Bulletin has 

not rectified.  

Also, there are concerns regarding the independence of the new reviewability mechanism. The 

head of the Ethics Office and the chairman (head) of the Ethics Panel are the same person.107 

Therefore the alternate chairman will be known by the referring person, which is not ideal for 

accountability. Moreover, no guidelines seem to exist for the exercise of choosing that person. 

It may be, for example, that the head of the Ethics Office (and therefore of the Ethics Panel) 

chooses somebody that they understand will be more likely to make the same decision that they 

themselves made in the first instance. This might happen consciously or subconsciously, 

whether through similar ideology or because of the desire to impress a senior colleague. Such 

choices are not subject to scrutiny, potentially thwarting all of the Bulletin objectives, in 

particular transparency, integrity and accountability.  

Although the presence of an apparently independent internal review mechanism is a positive 

addition to the internal whistleblower mechanism, it is subject to potential professional 

conflicts of interest which may mitigate against those identified by the decision-makers 

themselves. Also, the lack of strict organisational deadlines favours the UN and disadvantages 

 
Assembly, ‘Activities of the Office of Internal Oversight Services for the period 1 July 2018-30 June 2019’ (13 

August 2019) UN Doc A/74/305 (Part 1) ), there is no mention of any such referrals and it is unclear whether 

there have been any since 1 July 2019. 

104 2017 Bulletin para 9.1. 

105 See section 3.5 of this paper. 

106 2017 Bulletin para 9.2. 

107 According to UN Secretary-General’s Bulletin, ‘United Nations system-wide application of ethics: separately 

administered organs and programmes’ (30 November 2007) UN Doc ST/SGB/2007/11/Amend.1 para 2, ‘The 

Ethics Panel of the United Nations shall be chaired by the head of the Ethics Office of the United Nations 

Secretariat’. 
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whistleblowers, who are themselves subject to quantifiable time limits. This is unfair to 

whistleblowers. 

4.3 Ethics Office Review of OIOS Findings 

Upon receipt of the OIOS findings, section 8.4 of the 2017 Bulletin requires the Ethics Office 

to conduct an independent review of the findings of the OIOS report and supporting 

documents.108 The Ethics Office must determine whether the findings and supporting 

documents show, clearly and convincingly, that either: 

(a) the Administration would have taken the alleged retaliatory action absent the 

complainant’s protected activity; or 

(b) the alleged retaliatory action was not made for the purpose of punishing, intimidating 

or injuring the complainant.  

If, in the view of the Ethics Office, this standard of proof is not met, the Ethics Office will 

consider that retaliation has occurred. If the standard of proof is met, the Ethics Office will 

consider that retaliation has not occurred.109 Although not contradictory of the 2005 Bulletin – 

certainly there is nothing in that version stipulating that the OIOS determinations were 

mandatory – these new requirements of the Ethics Office provide surety that the OIOS report 

is not taken on face value – a positive development considering that it is the Ethics Office 

which must stand behind any recommendations it subsequently makes – and increases OIOS 

accountability.110 Such a review of the OIOS is also crucial to the perceived independence of 

the Ethics Office, furthering that Bulletin objective, along with those of accountability and 

transparency, and thereby increasing staff confidence in the whistleblower mechanism. 

The mandated review also draws upon the 2017 Bulletin’s new definition of retaliation, but 

unfortunately also on the definition contained in the 2005 version, which leads to confusion. 

 
108 2017 Bulletin para 8.4. 

109 2017 Bulletin para 8.4 

110 Although not discussed in this paper, as forewarned in section 1.7, strengthening accountability of the OIOS 

is important, especially considering reports which strongly question its impartiality. For example, former Under-

Secretary-General of the OIOS wrote in her lengthy 2010 ‘End of Assignment Report’ that there was 

interference by the then Secretary-General in the functioning of the internal body:
254 

see Inga-Britt Ahlenius, 

‘End of Assignment Report’ (14 July 2010) 

<http://www.humanrightsvoices.org/assets/attachments/documents/8802reportbrit.pdf> accessed 20 September 

2019. Retaliation allegations were also made against the OIOS in the UNAT case Nguyen-Kropp, discussed in 

section 4.4.3 of this paper in reference to reviewability issues. 



 

 31 

The first standard the Ethics Office must consider is whether the UN is able to provide a 

defence to any allegedly retaliatory action by providing satisfactory evidence that the action 

was not taken for punitive, intimidatory or injurious purposes – this is consistent with the 2017 

Bulletin definition of retaliation, and ideally would rest there. However, the alternative 

standard of proof – that the UN show that the action would have been taken in any event i.e. in 

the absence of the whistleblower report – sets a higher bar than the first standard. As such, it is 

redundant: if the UN is able to prove that the action would have been taken regardless of the 

whistleblower report, it will of necessity be able to prove that the action was taken for a non-

detrimental purpose.111  

4.4 Tribunal Reviewability of Whistleblowing Mechanism 

One of the most contested issues concerning the 2005 Bulletin was whether the UN’s internal 

tribunals may review any Ethics Office determinations or recommendations. Ethics Office final 

recommendations to the Secretary-General have not been subject to scrutiny by the internal 

tribunals, therefore it is unclear to what extent those recommendations might be subject to 

tribunal review. In any event, they are shortly followed112 by Secretary-General decisions 

which are themselves subject to appeal.113  The final recommendations of the Ethics Office are 

therefore of little practical significance, which no doubt accounts for their failure to be 

contested before the internal courts.  

However, the reviewability of Ethics Office prima facie retaliation determinations has been the 

subject of extensive – and conflicting – interpretation by the UN’s two internal tribunals, the 

(first instance) United Nations Dispute Tribunal (UNDT) and the (final resort) United Nations 

Appeals Tribunal (UNAT) respectively. It is worthwhile briefly reviewing the tribunals’ 

respective approaches to this issue in order to consider whether the 2017 Bulletin has 

adequately addressed the issue of reviewability, an arguably essential element of the Bulletin 

objectives of enhanced whistleblower protection, transparency, fairness and accountability.  

Because of UN staff immunity, work-related disputes at the United Nations cannot be resolved 

through national courts. The UN instead provides an internal system of justice for UN staff, 

 
111 See section 2.5 of this paper. 

112 ‘Within 30 days’ under para 8.6 of the 2017 Bulletin. 

113 See UNDT Statute Article 2.1(a). 
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consisting of the UNDT and UNAT. The UNDT hears challenges to administrative decisions114 

made by entities over which the UNDT has jurisdiction, by staff members who believe that the 

decisions violate their contract of employment. The UNAT is competent, inter alia, to hear 

appeals from the UNDT on these matters.115 One of the main issues regarding the UN 

whistleblower mechanism is whether decisions made by the Ethics Office to refuse protection 

are ‘administrative decisions’, and therefore whether they attract the competence of the 

Tribunals. The UNDT and UNAT have been at loggerheads regarding this issue. 

It is useful to see the broad sweep of precedent regarding reviewability of Ethics Office 

determinations as consisting of two phases: firstly, from 2011 to 2014, the Hunt-Matthes phase. 

This was a period in which, in accordance with the UNDT ratio decidendi in that case,116 it was 

accepted that the internal tribunals were competent to hear matters concerning Ethics Office 

determinations. However, in 2014 the Wasserstrom phase began, in line with the UNAT 

decision in that case which held that the internal tribunals were not competent to review Ethics 

Office decisions, thus overturning Hunt-Matthes.  

4.4.1 UNDT in Hunt-Matthes: Ethics Office Reviewable 

Hunt-Matthes set a precedent for the reviewability of Ethics Office decisions. The case 

concerned the first UN Staff Member to apply for Ethics Office protection on the basis of being 

stood down in the wake of several whistleblowing acts she made. The UN claimed that it had 

acted on the basis of a negative performance report, rather than because of her whistleblowing 

acts, despite the report being created after Hunt-Matthes was stood down. The UNDT found 

that the performance report constituted retaliation for her whistleblowing acts.  

The UNDT determined that the decision by the Ethics Office to refuse protection was a final 

administrative decision, in other words effectively a decision made by the Secretary-General, 

and therefore a dispute regarding the decision was receivable by the UNDT in accordance with 

the UNDT Statute. The tribunal was clear that Ethics Office decisions themselves affect the 

employment rights of UN staff members, differentiating the Ethics Office from the UN’s Office 

of the Ombudsman, for example, which do not.117 This reasoning was central to the UNDT’s 

 
114 ibid Article 3. 

115 UNAT Statute Article 2.2. 

116 Hunt-Matthes v Secretary-General of the UN (I) 2011/UNDT/063.  

117 ibid para 49. 
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determination that the Ethics Office protection refusal was a final administrative decision and 

therefore reviewable. 

In Hunt-Matthes and all other cases reviewing Ethics Office decisions over the next few years, 

the UNDT found for the whistleblower, determining that in every instance the Ethics Office 

had exercised its discretion in error – that it should have in fact provided protection to the 

whistleblower concerned rather than refuse it.118 It seems clear that the Hunt-Matthes precedent 

– and the applicants’ success in the that case and other UNDT decisions – furthered the 2005 

Bulletin’s objectives, carried over to the 2017 Bulletin, of accountability, transparency and 

enhanced whistleblower protection. 

4.4.2 UNAT in Wasserstrom: Reversal of UNDT Hunt-Matthes precedent 

Wasserstrom was a UN agent who ‘blew the whistle’ on alleged high-level UN corruption. His 

application for Ethics Office protection against retaliation for his whistleblowing act was 

refused. At first instance in the UNDT his contesting of the Ethics Office protection refusal 

was upheld. The UNDT, consistent with the reasoning in Hunt-Matthes, considered itself 

competent to receive the matter. It held that, although advisory, Ethics Office preliminary 

assessments are administrative decisions. That was also said to be the case with the decision 

whether to make a (non-preliminary) finding of retaliation after receiving an OIOS report under 

Section 6 the Bulletin.119 

Importantly for the sake of the court’s competence to hear the matter, it was not necessary that 

the decision be personally made by the Secretary General to be administrative in nature.120 

Rather, the Ethics Office’s decisions were said to be attributable to the Secretary-General as a 

result of being under the latter’s authority. The court noted that this conclusion is evident from 

the Ethics Office Bulletin. Firstly, the court noted that section 1.1 states that ‘[t]he Ethics Office 

is established as a new office within the United Nations Secretariat reporting directly to the 

Secretary-General’ (emphasis added). It also highlighted section 2, which specifies that ‘[t]he 

head of the Ethics Office shall be appointed by the Secretary-General and will be accountable 

to the Secretary-General in the performance of his or her functions’.121 (emphasis added). The 

 
118 Hunt-Matthes and Gallo (n 52) 7. 

119 UNAT, Wasserstrom v. Secretary General of the UN 2014-UNAT-457 para. 24.  

120 ibid para. 28. 

121 Secretary General’s Bulletin, ‘Ethics Office – establishment and terms of reference’ (30 December 2005) UN 

Doc ST/SGB/2005/22.  
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UNDT noted that the ‘independent ethics office’ objective lent an ambiguity to the question 

but that the Secretary-General should have been ‘completely clear’ in his conferral of such 

‘significant responsibilities’ if he wanted the Ethics Office to be an independent decision 

maker.122  

Wasserstrom was appealed to the UNAT,123 which reversed the UNDT decision, denying its 

competence to hear the matter on the basis that Ethics Office protection application decisions 

were not final administrative decisions. The UNAT referred to UNDT Statute article 2(1),124 

which provides strict limits to UNDT jurisdiction: it is only competent to receive a challenge 

to an administrative decision that is alleged to be in breach of the complainant’s terms of 

employment. The majority held that section 5.7 of the 2005 Bulletin125 permitted the Ethics 

Office to make recommendations only, which are not ‘administrative decisions’ for the 

purposes of receivability, whether the alleged retaliation has a serious detrimental effect on the 

whistleblower’s employment or not. Effectively, the line of authority established by the UNDT 

in Hunt-Matthes was therefore reversed by the UNAT in Wasserstrom.  

Faherty J’s dissenting opinion relied on a pre-existing principle established in Koda126 that if 

an entity is part of the Secretariat, its decisions affecting employees’ employment conditions 

can be ‘impugned’ to the Secretary-General. Although Koda concerned the OIOS rather than 

the Ethics Office, Faherty J held that the principle applied equally to Ethics Office decisions, 

including protection refusal. However, this line of reasoning was not persuasive to the majority, 

despite its consistency with other UN precedents – certainly the preference in legal reasoning. 

The majority decision in Wasserstrom also seems at odds with the 2005 Bulletin objective of 

enhanced whistleblower protection, transparency and accountability, which remain in the 2017 

Bulletin. 

 
122 Ironically, the finding by the UNDT that the Ethics Office lacks independence results in receivability of 

Ethics Office decisions, and an increased fulfillment of the objectives of accountability, transparency, 

whistleblower protection and staff confidence. The achievement of these objectives in this instance is only 

attained by an assessment that the Ethics Office has no independent status, and therefore, at least nominally, at 

the expense of the 2017 Bulletin’s objective that the Ethics Office be independent. It is perhaps preferable to 

consider that the UNDT could have based receivability purely on whether the Ethics Office existed under the 

authority of the UN – which it clearly does – rather than according to whether it is independent or not. After all, 

an internal body can still have independent decision-making power and still report directly to a ‘superior’. 

123 UNAT, Wasserstrom v. Secretary General 2014-UNAT-457. 

124 UNDT Statute Article 2(1). 

125 2005 Bulletin para 5.7. 

126 UNAT, Koda v. Secretary General of the UN 2011-UNAT-130, 8 September 2011. 
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Since Wasserstrom, there has been no independent judicial assessment of Ethics Office 

protection application decisions, as the UNDT has been compelled to follow the ratio decidendi 

in Wasserstrom, as it indicated in the 2015 decision of Nguyen-Kropp. 

4.4.3 Nguyen-Kropp: UNDT (Reluctantly) Follows UNAT 

In Nguyen-Kropp,127 whistleblowers alleged that the OIOS retaliated against them by opening 

an investigation. The UNDT held that the opening of an investigation was not an administrative 

decision, and therefore the court could not hear the matter. The tribunal effectively held that, 

despite similar considerations to those it exercised in Wasserstrom, it was bound to follow the 

UNAT in Wasserstrom, as a judgment of the superior court. The UNDT judge noted that as a 

result of the UNAT decision in Wasserstrom, the Ethics Office was not accountable to expose 

misconduct within the UN and to protect those reporting misconduct in good faith.128 The 

UNDT was essentially indicating with such obiter dicta that, were it not bound by the UNAT 

precedent, it would be inclined to decide in accordance with its own decisions in Hunt-Matthes 

and Wasserstrom.  

4.4.4 2017 Bulletin Codification of Wasserstrom: Ethics Office Not Reviewable 

In the previous section of this paper, it was shown how the UNAT’s Wasserstrom decision 

effectively overturned the UNDT´s precedent in Hunt-Matthes. The result of that decision was 

that the internal tribunals were not competent to hear disputes regarding Ethics Office 

recommendations, but only decisions made directly by the Secretary-General under the 2005 

Bulletin. Section 10 of the 2017 Bulletin effectively codifies the UNAT decision in regard to 

recommendations of the Ethics Office (non-reviewable under section 10.3)129 and Secretary-

General decisions (reviewable under section 10.1). Furthermore, section 10.1 specifies that 

both actions and non-actions of the Secretary-General are now reviewable.130 It is now clear at 

what point there is such a ‘non-action’, because the Secretary-General is now obliged to 

provide an answer within 30 days after he or she has received recommendations from the Ethics 

Office.131 The whistleblower should now be able to refer the matter to the UNDT whether or 

 
127 UNDT, Nguyen-Kropp & Postica v. Secretary-General of the United Nations 2014-UNAT-581 & 2014-

UNAT-585. 

128 ibid para 123. 

129 2017 Bulletin para 10.3. 

130 ibid para 10.1. 

131 ibid para 8.6. 
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not there has been an answer at the end of the 30-day time limit.  The unquantified nature of 

the 2005 Bulletin timeline regarding Secretary-General decisions (section 6.2 of the 2005 

version only required the Secretary-General to respond ‘within a reasonable time’)132 would 

have made it difficult to determine  at what stage a matter should have been referred to the 

UNDT, in the case where there has been a recommendation to the Secretary-General, but no 

response.  

Unfortunately for the whistleblower, the requirement in section 10.1 stipulates that the 

Secretary’s action or non-action on the Ethics Office recommendation must affect the terms 

and conditions of the whistleblower´s appointment to be receivable by the internal tribunals.133 

This potentially means, for example, that a whistleblower who has been dismissed in an act of 

retaliation might not be able to avail themselves of a remedy under the 2017 Bulletin if they 

wish to contest the UN failing to act on a recommendation, inter alia, that the person engaging 

in misconduct be removed from duty, as the proposed action does not clearly affect the 

whistleblower’s terms and conditions of employment. It is thereby clear that whistleblower 

motivations such as sanction (and thereby prevention) of retaliation are not taken into account 

by the 2017 Bulletin when considering receivability of disputes. This would diminish the 

Bulletin objectives of accountability and staff confidence in the whistleblower mechanism, and 

arguably reduce protection, as potential retaliators become emboldened to act in the wake of 

previously unsanctioned retaliation. 

Section 10.3 of the 2017 Bulletin goes further than mere codification of the Wasserstrom 

precedent by clarifying that any dispute regarding a decision of the alternate Chair of the Ethics 

Panel under the new right of internal review is, similarly to Ethics Office decisions, also not 

receivable by the internal tribunals.134  

It is curious, however that the 2017 Bulletin does not, in section 10 or elsewhere, specifically 

address the reviewability of the Ethics Office preliminary assessments, that it codifies 

Wasserstrom in regard to other aspects of reviewability but not this crucial aspect, the subject 

of dispute in Wasserstrom and Hunt-Matthes. Without such codification, it could be implied 

 
132 See section 3.1.4 of this paper. 

133 ibid para 10.1. 

134 ibid para 10.3. 
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that the 2017 Bulletin defers to the Wasserstrom precedent, which would therefore remain 

effective despite not being specifically addressed. 

On the other hand, it could be interpreted that section 10.3 of the 2017 Bulletin’s disallowance 

of the reviewability of Ethics Office recommendations applies also to the preliminary 

assessments. This interpretation gains force when considered in the light of that section’s 

disallowance of recommendations of the alternate Chair of the Ethics Panel. These 

‘recommendations’ can only be those referred to in section 9.2,135 as there are no others 

required of the alternate Chair under the 2017 Bulletin. However, section 9.2 classes these 

recommendations as ‘a determination of any additional action required’ (emphasis added). 

There is therefore a conflation of ‘determinations’ with ‘recommendations’ under the 2017 

Bulletin. It could therefore be argued that Ethics Office determinations of no retaliation under 

sections 7.5 and 7.6136 could be construed as ‘recommendations’ and therefore come within the 

scope of the reviewability disallowance under section 10.3 of the 2017 Bulletin. The latter 

interpretation is to be preferred.  

4.4.5 Summary of Tribunal Reviewability 

Whether Ethics Office final recommendations to the Secretary-General are contemplated by 

the 2017 Bulletin or not, it is clear that the Wasserstrom precedent holds. However, it would 

have been welcome, at least as clarification, for the 2017 Bulletin to specifically outline a 

disallowance on the reviewability of Ethics Office determinations as it has done in regard to 

Secretary-General decisions and Ethics Office recommendations. It would have been 

preferable still for the 2017 Bulletin to overturn the Wasserstrom precedent and revert to Hunt-

Matthes reviewability of Ethics Office preliminary assessments, a fortiori considering the 

combination of the following:  

a. Less than 4% of retaliation reports made between 2006-2016 resulted in preliminary 

findings of retaliation;137  

 
135 ibid para 9.2. 

136 ibid paras 7.5 and 7.6. 

137 UN General Assembly, ‘Activities of the Ethics Office – Report of the Secretary-General – 1 August 2015 to 

31 July 2016’ (16 August 2016) UN Doc A/71/334 para 43. 
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b. All of the Ethics Office preliminary assessments reviewed by the UNDT in the wake of 

Hunt-Matthes resulted in a reversal, i.e. a judgment that the Ethics Office had incorrectly 

refused protection.138  

c. The outcomes so far of the internal right of review of Ethics Office preliminary assessments 

have generally not resulted in reversal. Query the genuine independence of the alternate 

Chair of the Ethics Panel.139  

In other words, despite the internal reviewability of the Ethics Office preliminary assessments, 

there continues to be a lack of genuinely independent reviewability available, perhaps reflected 

in the differing proportion of reversals under the UNDT and the alternate Chair of the Ethics 

Panel respectively. 

4.5 Summary  

The lack of external reviewability of any aspect of the 2017 Bulletin other than the action or 

non-action of the Secretary-General (and the attached timelines) also effectively neuters all 

other aspects discussed in this paper, both procedural and substantive. The lack of reviewability 

equates to a lack of genuine enforceability, as the 2017 Bulletin relies, in the main, on the 

relevant internal institutions – the Ethics Office, the alternate Chair of the Ethics Panel and the 

OIOS – to abide by what is essentially aspirational rather than mandated internal ‘law’. The 

use of parentheses enclosing that word brings this paper’s discussion full circle to a renewed 

inquiry into the question whether the 2017 Bulletin can fairly constitute ‘public international 

law’ if it cannot, on the whole, be enforced. However, that inquiry is beyond the scope of this 

paper’s comparative analysis, which relies on the general assumption outlined in section 1.5.2. 

The question itself is nevertheless an indictment on the 2017 Bulletin in terms of its 

reviewability. The resulting lack of enforceability leads to a failure of accountability, 

transparency and integrity, with diminishing returns on staff confidence and protection 

enhancement. 

5 Conclusion  

On the face of it, the 2017 Bulletin has a salutary effect on whistleblower protections in a 

number of ways, including clearer deadlines, reviewability, wider access and protective scope, 

 
138 As discussed in section 4.4.1 of this paper. 

139 As discussed in section 4.2 of this paper. 
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and increased communication requirements, especially to the whistleblower. Also, the changes 

clarify certain confusing aspects of the 2005 Bulletin, especially in regard to the conflation of 

misconduct/retaliation and disciplinary consequences for retaliators. However, in many ways, 

the purported improvements contain disadvantages to the whistleblower in some areas, or a 

failure to represent effective change. Underpinning all of the UN whistleblower protective 

mechanism is the lack of effective reviewability in the main, especially to the UN’s internal 

tribunals, codified in the 2017 Bulletin rather than overturned. 

There are a number of purported improvements with questionable effectiveness in the 2017 

Bulletin. Firstly, the new access for non-staff to the whistleblower protections is potentially 

thwarted by the question of standing in the internal tribunals. Secondly, the widening of scope 

of the initial misconduct reportable for the purposes of protection is in fact countered by 

confusing and/or circumscriptive provisos. Similarly restrictive is the lower standard required 

of the UN to rebuff the whistleblower’s case. All these changes reduce rather than widen the 

protective scope of the 2017 Bulletin, despite its objectives. 

Provision of clearer and tighter deadlines is a welcome feature of the 2017 Bulletin. The new 

deadlines imposed on both the relevant head of the department/office concerned and the 

Secretary-General are to be commended, along with the new communication requirements to 

the whistleblower, including in the event that disciplinary action is taken against the retaliator. 

However, all is not as it might initially appear in this regard either, especially with the altered 

aspirational deadline imposed on the Ethics Office’ preliminary assessment deadline – 

seemingly tightened but effectively loosened –  and the lack of any (other) mandatory deadlines 

for the Ethics Office or the OIOS to make their determinations/findings. In all, the extent of 

the improvements in regard to deadlines is deceptively thin. 

Clarity is preferable to ambiguity within any legal framework. However, the 2017 Bulletin’s 

efforts in this area generally favour the UN over the whistleblower. For example, the confusion 

under the 2005 Bulletin resulting from the conflation of retaliation/misconduct is replaced in 

the 2017 Bulletin by a clear but tighter deadline to report retaliatory behaviour, which 

furthermore is potentially based on deemed whistleblower knowledge of the retaliatory nature 

of that behaviour. Also, it is now clear that disciplinary action against retaliators is 

discretionary rather than mandatory, which again disincentivises whistleblowers. Perhaps it is 

only the new requirement for the Ethics Office to conduct its own post-OIOS investigation that 
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is at least neutral toward the whistleblower, with the potential for both positive and negative 

OIOS findings being effectively reversed by the Ethics Office. 

Perhaps the most significant clarification by the 2017 Bulletin concerns judicial reviewability 

of the whistleblower mechanism. This is provided in section 10 in its codification of 

Wasserstrom by not allowing judicial review of determinations made in accordance with the 

whistleblower protection mechanism, except regarding the action or non-action of the 

Secretary-General.  In other words, the 2017 Bulletin does not allow the actions of either the 

OIOS, the relevant department/office nor the Ethics Office itself to be the subject of judicial 

review under the 2017 Bulletin. The addition of an internal review procedure by the alternate 

Chair of the Ethic Panel is welcome but is having only minor effect and is not itself reviewable. 

In fact, the 2017 Bulletin goes further than its predecessor in its denial of reviewability, which 

counters the Bulletin objectives of accountability, transparency, staff confidence and 

enhancement of protections. 

Also, despite the 2017 Bulletin’s clarification that Secretary-General decisions must be 

provided within a finite timeline, nonetheless protective failure potential remains in this regard 

too. For example, by the time the decision is reviewed by the UNDT (and, if appealed, by the 

UNAT too), the contested retaliation may long be ‘water under the bridge’ which means that, 

even where the Ethics Office has found a case of retaliation, its protective purpose may no 

longer be effected. Although interim measures may be relied upon by whistleblowers,140 these 

are mechanisms available to all UN staff, not just whistleblowers. As such, it cannot be claimed 

that whistleblowers are afforded enhanced protection in accordance with the Bulletin’s 

objectives except in the extremely limited cases where the Ethics Office preliminary 

assessment results in a finding of retaliation.  

In general, it is submitted that the changes introduced by the 2017 Bulletin do little to fulfil its 

objectives. The changes appear to lack much substantive effect, and even the purported 

tightening of procedural requirements seems, at second glance, to lack fairness to the 

whistleblower. In fact, many of the procedural changes disadvantage the whistleblower in 

comparison to the 2005 Bulletin. It is also arguable that in many aspects the 2017 Bulletin 

 
140 See, for example, UNDT, Tadonki v. Secretary-General UNDT/2009/016 and UNDT, Kompass v. Secretary-

General UNDT/2015/GVA/144. 
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narrows the scope of protected behaviour. The new proactive OIOS retaliation referral 

elements may have the potential to result in some improvement for the whistleblower by 

increasing the number of referrals to the Ethics Office. However, the lack of reviewability 

codified by section 10.3 of the 2017 Bulletin effectively renders most of the whistleblower 

mechanism a ‘paper tiger’. The result is a directly nullification of the Bulletin objectives of 

accountability, transparency and – by implication – staff confidence in, and enhancement of 

protection. Unfortunately for the UN whistleblower, and therefore for the perception of the UN 

as global whistleblower champion, the UN whistleblower protection mechanism has not earned 

its ‘stripes’ as a model protective scheme.  
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