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 “Sometimes complex policy issues are best captured in a simple question. If ISIS leader Abu 

Bakr al-Baghdadi is captured alive tomorrow, who should prosecute him, where and for what 

crimes?” – Nadim Houry, Director Terrorism and Counterterrorism Program, Human Rights 

Watch.1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
1 Nadim Houry, ‘Bringing ISIS to Justice: Running Out of Time?’, Human Rights Watch (HRW), 5 February 2019, 

https://www.hrw.org/news/2019/02/05/bringing-isis-justice-running-out-time. 
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1. Introduction 

 

1.1. Object of the thesis 

How should members of Islamic State of Iraq and Syria (ISIS)2 be held accountable for the 

crimes they have committed? Policymakers from Western countries and the Middle East still do 

not have a clear answer to this question.  

As a Salafi jihadist militant group and unrecognized proto-state, ISIS rapidly took control over a 

large amount of the territory of Iraq and Syria by using sustained and extreme violence.3 The 

group’s aim of establishing a worldwide caliphate is a cause to which thousands of foreign 

fighters have flocked.4 Even though ISIS’s territorial control is collapsing,5 the international 

community and local powers have yet to adopt a coordinated strategy to hold ISIS members 

accountable.   

In northern Syria, the US-backed Syrian Democratic Forces (SDF) are holding hundreds of 

foreign ISIS suspects and their families with no real prospect for a legal process. This is because 

the SDF would like their home countries to take them back – a request that most home countries 

have rejected so far.6 Some states take the position that the suspects should be prosecuted where 

the crimes occurred. For example, a spokesman for the British Prime Minister, Theresa May, 

stated that, "foreign fighters should be brought to justice in accordance with due legal process in 

the most appropriate jurisdiction ... [and] where possible, this should be in the region where the 

 
2 For the purposes of the present research the criminal group will be referred to as “ISIS” 

3 Fawaz Gerges, ISIS: A History, (Princeton University Press, 2016). 

4 UN Security Council, S/RES/2249, ‘Counter-Terrorism Implementation Task Force’, S/RES/2249 (2015). 

5 Jin Wu, Derek Watkins, and Rukmini Callimachi, 'ISIS Lost Its Last Territory in Syria but the Attacks Continue' 

The New York Times (March 2019) https://www.nytimes.com/interactive/2019/03/23/world/middleeast/isis-syria-

defeated.html. 

6 Nancy Youssef and Gordon Lubold, 'U.S.-Backed Forces Are Holding 2,000 Suspected ISIS Fighters in Syria' 

Wall Street Journal (March 2019) https://www.wsj.com/articles/u-s-backed-forces-are-holding-2-000-suspected-isis-

fighters-11551815580. 
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crimes had been committed".7 In exchange, Trump threatened that the fighters would be freed 

unless taken in by European countries, although such a scenario was explicitly rejected by the 

leaders of SDF.8  

However, foreign fighters account for only a fraction of the thousands of fighters and their 

family members the SDF holds. Some of them face trials at makeshift domestic courts specially 

set up by local authorities in Northern Syria. Since the region has no universally recognized legal 

infrastructure, the proceedings are deeply flawed and their compliance with international 

standards of due process is highly questionable.9 The situation in the rest of the country and Iraq 

is not profoundly different.10 

While much time has been lost, it is not too late for the international community and key actors 

in Syria and Iraq to develop a more coherent response to bring ISIS fighters to account.  The 

object of the present thesis is to explore the challenges inherent in prosecuting ISIS members for 

their crimes and discuss possible venues that can provide fair trials, ensure victim participation, 

and prosecute ISIS members for the full range of crimes they may have committed.  

The overall purpose of this investigation is to provide an answer to the question asked by Houry. 

What exactly could happen to the ISIS leader, al-Baghdadi, and the rest of the ISIS fighters once 

they are apprehended? Could they be tried locally in some of the countries they committed their 

crimes? Or could they face an international trial and if so, where? Or, is a combined approach 

possible? 

The thesis consists of five main parts. Part one is introductory and will present the methodology 

and sources used in the study, as well as a brief history of ISIS as a criminal organization. 

 
7 'European Officials Reject Trump’s Call to Repatriate IS Foreign Fighters', SBS News (2019) 

https://www.sbs.com.au/news/european-officials-reject-trump-s-call-to-repatriate-is-foreign-fighters. 

8 'Syria: SDF Calls for Help with ‘time Bomb’ ISIL Fighters', Al Jazeera (2019) 

https://www.aljazeera.com/news/2019/02/syria-sdf-call-time-bomb-isil-fighters-190218141637403.html. 

9 Nadim Houry, 'Difficult Justice Questions', HRW (2017) https://www.hrw.org/news/2017/11/06/difficult-justice-

questions. 

10 'World Report 2019: Rights Trends in Iraq', HRW (2019) https://www.hrw.org/world-report/2019/country-

chapters/iraq. 
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Part two analyzes the possibility that domestic courts prosecute the ISIS fighters and examines 

the different jurisdictional principles that states could employ in the prosecutions. The discussion 

starts with an assessment of the judicial systems of Syria and Iraq, as the states most affected by 

the criminality of the group, and also discusses the approaches of some European states such as 

Germany and Sweden who have a substantial track record of cases against ISIS. 

Part three examines the possible jurisdictional grounds upon which the International Criminal 

Court (ICC) could base its proceedings. This part examines different nuances of the traditional 

understanding of the Court’s jurisdiction that can, in turn, offer a new reflection for future 

prosecutions.  

Part four assesses the possibility of establishing an international criminal court specially tasked 

with prosecuting members of ISIS. The discussion here is focused on the model of hybridity, 

more specifically how the hybrid could be established and designed given the peculiarities of the 

conflict and the region. 

Some conclusions about the prospect and challenges of prosecuting ISIS will be drawn in part 

five. 

1.2. Methodology 

This is primarily a doctrinal legal work, conducted by way of a desk top study. Accordingly, 

reliance has been placed upon the traditional sources of international law listed in Article 38 (1) 

of the Statute of the International Court of Justice (ICJ). 

Primary sources of international law are international conventions and international custom, in 

the sense of a combination of state practice and opinio juris. The primary sources which will be 

used in this research include international legal acts, such as the United Nations (UN) Charter,  

the statutes of various international and hybrid courts, such as the Rome Statute, the Special 

Tribunal for Lebanon (STL), the Extraordinary Chambers for the Courts of Cambodia (ECCC), 
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international treaties, and others. The treaty provisions will be interpreted in accordance with 

Art. 31 of the Vienna Convention on the Law of Treaties.11  

Secondary sources of international law used in the present paper are judicial decisions and 

teachings of the most highly qualified publicists. The thesis particularly focuses on case law 

from the ICJ and the ICC. General principles of law and rules of equity as recognized by 

civilized nations will also be relied on. 

Resolutions of the Security Council (SC) and documents from other UN bodies have also been 

used in order to support arguments for the existence and content of a rule of customary 

international law. 

For the purpose of domestic case law, this thesis will refer to laws and cases from Syria, Iraq, 

Germany, Sweden, France, and the United States (US). Gaining access to procedural information 

from the said countries is difficult due to a lack of official documentation in some of them and 

linguistic differences in others. Therefore, the information gathered concerning these 

prosecutions is largely reliant on available NGO reports and media resources. 

1.3. History and Background 

In order to fully comprehend the issues explored in this thesis, it is necessary to understand how 

the group emerged and have an overview of the kind of crimes they have committed. 

Soon after the US invasion of Iraq in 2003, Abu Musab al-Zarqawi, a Jordanian militant, decided 

to merge Jama'at al-Tawhid wal-Jihad, the terrorist group he was in charge of, with al-Qaeda.12 

As a result, a new terrorist organization was founded, called al-Qaeda of Iraq (AQI), the primary 

goal of which was to drive US and coalition forces out of Iraq and stop the government 

transition. Following the death of Zarqawi in 2006, the AQI was rebranded to Islamic State of 

Iraq (ISI). 

 
11 Vienna Convention on the Law of Treaties (1969), Art. 31: “A treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose” 

12Zachary Laub, 'The Islamic State', Council on Foreign Relations (2016) https://www.cfr.org/backgrounder/islamic-

state. 



  

8 

 

Аfter the unrest in Syria erupted in 2011, the then leader of ISI, Abu Bakr al Baghdadi, ordered 

the establishment of a new terrorist branch in Syria, the Al Nusrah Front (ANF), with the main 

purpose of fighting the Assad’s government. This eventually led to a unilateral announcement by 

Baghdadi of the merger of ISI and ANF in 2013, under the new name of the Islamic State of Iraq 

and the Levant (ISIL).13 

In 2014, Baghdadi declared the foundation of an Islamic caliphate, while changing the name 

from ISIL to the Islamic State, also referred to as Islamic State of Iraq and Syria or ISIS. As a 

result, Raqqah became the Syrian capital of ISIS, while Mosul was declared to be its main 

headquarters in Iraq. 

Figure 1: Territories controlled by ISIS in 2015 

 

 

Between June 2014 and December 2017, ISIS captured, controlled and operated with impunity 

over large swathes of territory in Syria and Iraq, committing grave abuses that may amount to 

war crimes, crimes against humanity, and genocide.14 

 
13 Carla Humud, Robert Pirog and Liana Rosen, ‘Islamic State Financing and U.S. Policy Approaches’ (2015), 

Congressional Research Service Report No. 7-5700. 

14 First Report of the Special Adviser and Head of the UN Investigative Team to Promote Accountability for Crimes 

Committed by Da’esh/Islamic State in Iraq and the Levant S/2018/1031 (2018). 
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The subsequent liberation of large areas from the control of ISIS has exposed the magnitude of 

the crimes inflicted on the inhabitants of these territories. Witness testimony has revealed a 

plethora of abuses committed against the populations under ISIS control, including executions, 

torture, amputations, ethno-sectarian attacks, rape, and sexual slavery imposed on women and 

girls.15 Thousands of children have become victims, witnesses, and forced perpetrators of ISIS 

atrocities.16 To date, more than 200 mass graves containing the remains of thousands of men, 

women, and children have been discovered in areas formerly controlled by ISIS.17 Women and 

girls, some as young as nine, have been sold in slave markets or gifted as a reward to fighters.18 

In addition, ISIS has advocated for the commission of attacks worldwide through insurgent 

groups and individuals carrying out terrorist acts in the name of their ideology.19 Thus, the scale 

and gravity of ISIS's crimes have been deemed a threat to international peace and security by the 

SC,20 which raises the legitimate expectation of a proper legal response. 

  

  

 
15 ‘Maybe We Live and Maybe We Die: Recruitment and Use of Children by Armed Groups in Syria’, HRW (2014) 

https://www.hrw.org/report/2014/06/22/maybe-we-live-and-maybe-we-die/recruitment-and-use-children-armed-

groups-syria. 

16 Salma Abdelaziz, ‘Syrian radicals 'brainwash' kidnapped Kurdish schoolchildren’, CNN (June 2014) 

https://edition.cnn.com/2014/06/25/world/meast/syria-isis-schoolboys/index.html. 

17“Maybe we live”, supra note 15. 

18 Report of the Independent International Commission of Inquiry on the Syrian Arab Republic ‘They Came to 

Destroy’: ISIS Crimes Against the Yazidis’, A/HRC/39/65 (2018). 

19 Laub, supra note 12. 

20 UN Security Council, S/RES/2249, ‘Counter-Terrorism Implementation Task Force’, S/RES/2249 (2015). 

https://edition.cnn.com/2014/06/25/world/meast/syria-isis-schoolboys/index.html
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2. Domestic prosecutions against ISIS 

 

In spite of the public outcry of NGOs and activists,21 little has happened in response to crimes 

committed by ISIS at an international level. For example, the SC has not referred the situation to 

the ICC, nor has the ICC initiated proceedings against the group.22 Besides the ICC, there is, at 

present, no other international judicial mechanism capable of trying ISIS. Therefore, the primary 

responsibility for prosecuting crimes under international law rests with national authorities. That 

is why this thesis begins by discussing the possibility of domestic prosecutions against ISIS, as 

they are the only accountability measure currently operating. The different jurisdictional grounds 

available to states will be examined and domestic cases from different regions will be discussed 

with the purpose of drawing conclusions about the capacity of domestic judiciaries to effectively 

address the situation of ISIS.  

 

2.1. Prosecutions of crimes committed on the territory of a state 

 

If there is a legitimate and well-functioning government in the aftermath of a conflict, the most 

obvious option is for national courts to investigate and prosecute the crimes that have been 

committed based on the principle of territoriality. This principle refers to jurisdiction over cases 

arising in or involving persons residing within a defined territory.23 Locus commissi delicti, or the 

place where the crime was committed, is the place where it is easier to collect evidence and it is 

therefore considered forum conveniens, or  most appropriate.24 The investigation can be also 

facilitated if undertaken by national experts familiar with the geopolitical context of the region 

and cultural and linguistic features of the local population.25 However, the sheer number and 

 
21  ‘Request from 6 NGOs for ICC to investigate Crimes Committed by ISIS Terrorist Organization in Iraq and Syria 

States’, International Council Supporting Fair Trial and Human Rights, (accessed 3 July 2019) 

http://www.icsft.net/1972/. 

22 The ICC jurisdiction over ISIS’s crimes will be discussed in further detail in part three of the thesis. 

23 Cedric Ryngaert, Jurisdiction in International Law, (Oxford University Press, 2015).; France v Turkey ("Lotus 

case"), Judgment, PCIJ Series A no 10, ICGJ 248, League of Nations (1927). 

24 Attorney General of the Government of Israel v. Eichmann (Dist. Ct. Jerusalem), vol. 36 (1968), para. 302 -3. 

25 Antonio Cassese and Paola Gaeta ‘International Criminal Law’ (Oxford University Press, 2013).  
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gravity of crimes combined together with the lack of stable government pose a challenge to some 

judiciaries, particularly within the post-conflict landscapes of Syria and Iraq. Despite these 

challenges, some prosecutions have taken place in these states.  

2.1.1. Domestic prosecutions in Iraq 

In Iraq, challenges exist after years of corruption, conflict, ethnic fragmentation, and political 

polarization. Nevertheless, the government of Prime Minister Adil Abdul-Mahdi enjoys a certain 

level of stability, at least compared to its Syrian neighbors, and therefore the judiciary of the state 

appears to be legitimate and internationally recognized.26 So, in theory, Iraqi courts could 

prosecute the full spectrum of crimes committed by ISIS. However, vaguely formulated domestic 

laws and allegations of human rights abuses during the trials raise concerns about the legitimacy 

of the proceedings. I will begin by discussing the domestic legislation in Iraq before examining 

the protection of fair trial rights of the accused and some international mechanisms currently 

operating in Iraq. 

2.1.1.1. Iraq’s Antiterrorism Legislation 

Although Iraq is a party to the Genocide Convention, Convention against Torture and bound by 

international customary law, domestic courts tend to adjudicate the prosecutions against ISIS 

members under the national Anti-Terrorism Law no. 13 of 2005.27 Art. 1 of Iraq’s Anti-

Terrorism Law defines “terrorism” as “every criminal act committed by an individual or an 

organized group that targeted an individual or a group of individuals or groups or official or 

unofficial institutions and caused damage to public or private properties, with the aim to disturb 

the peace, stability, and national unity or to bring about horror and fear among people and to 

create chaos to achieve terrorist goals”. This provision is both overbroad and ambiguous.28 It 

 
26 Hamdi Alkhshali, ‘Iraq Names New Prime Minister, Ending Months of Uncertainty’, CNN (October 2018) 

https://edition.cnn.com/2018/10/03/middleeast/iraq-prime-minister-president-intl/index.html.  

27 Iraq's Anti-Terrorism Law, Number 13 (2005), Verification Research, Training and Information Centre, 

http://www.vertic.org/media/National%20Legislation/Iraq/IQ_Anti-Terrorism_Law.pdf. ; "Iraq: Missed 

Opportunity for Comprehensive Justice", HRW (2017).   

28 American Bar Association Center for Human Rights, Memorandum to Iraq National Commission on Human 

Rights regarding the Compliance of Iraq’s Anti-Terrorism Law (2005) with international human rights standards 

http://www.vertic.org/media/National%20Legislation/Iraq/IQ_Anti-Terrorism_Law.pdf
http://www.vertic.org/media/National%20Legislation/Iraq/IQ_Anti-Terrorism_Law.pdf
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encompasses serious and petty crimes, ranging from mass killings to vandalism. References to 

acts committed with “terrorist goals” are ambiguous because there is no clear definition of 

“terrorist goals” anywhere in the statute. Absent a clear definition of this notion, there is no way 

to distinguish the acts proscribed by this law from less serious crimes that are likely punishable 

under separate provisions of Iraqi law. 

The ambiguity in the law is not lessened by the list of criminal offenses outlined in Articles 2 and 

3 of the law. For example, Art. 3(1) criminalizes “any act with terrorist motives that threatens the 

national unity and the safety of society and affects the State security and its stability or weakens 

the capacity of security services … either through armed confrontation with State forces or any 

other act that deviates from the freedom of expression which the law guarantees”. The terms 

“national unity” and “terrorist motives”, like the term “terrorist goals”, are not defined in the law, 

leaving the government unfettered discretion to prosecute anyone it dislikes. In addition, the 

provision defines the crime in the negative as anything that is not protected by the right of 

freedom of expression. As such, it arguably violates the principle of legality because it fails to 

put the public on notice as to what conduct is considered criminal.29 

Pursuant to art. 4 of the law, anyone who committed, as a main perpetrator or a participant, a 

terrorist act shall be sentenced to death. Despite a trend towards abolition, capital punishment 

does not, per se, violate International Human Rights Law (IHRL). However, both the 

International Covenant on Civil and Political Rights30 and the Arab Charter on Human Rights31 

state that the death penalty shall be reserved only for the most serious of crimes,32 which has 

been read to limit its imposition to intentional crimes with lethal or other extremely grave 

consequences.33 The acts defined as terrorism under Iraq’s Anti - Terrorism Law do not 

 
(2014) 

ttps://www.americanbar.org/content/dam/aba/administrative/human_rights/ABA%20Center%20for%20Human%20

Rights%20Analysis%20of%20Iraq%20CT%20Law.authcheckdam.pdf. 

29 Ibid 

30 International Covenant on Civil and Political Rights (ICCPR) (1966), Art. 6(2). 

31 Arab Charter on Human Rights (ACHR), (2004), Art.6. 

32 Iraq is a state party to both ICCPR and ACHR. 

33 UN Economic and Social Council, Safeguards Guaranteeing Protection of the Rights of those Facing the Death 

Penalty, U.N. Doc. E/1984/84 (1984), at 33, art. 1. 
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necessarily require a lethal act, and several refer to damage to property or “threats” that may or 

may not lead to any physical injury to others. As a result, the law imposes the death penalty on 

individuals who have not been convicted of an intentional crime with lethal or extremely grave 

consequences. It, therefore, constitutes a grave threat to the right to life and the prohibition on 

the arbitrary deprivation of life. 

2.1.1.2. Fair trial rights in the court proceedings in Iraq 

Issues have been raised concerning the appliance of IHRL in the court proceedings. As per 

Human Rights Watch’s (HRW) recent report,34 Iraq’s prosecutions of former ISIS fighters 

violate basic standards of due process and human rights. ISIS suspects are often detained over 

long periods in overcrowded and inhumane conditions, with children detained alongside their 

parents. Detainees are denied access to a lawyer and family notification and communication. 

Charges are made rapidly and with confessions at times obtained through torture and little 

differentiation between cases.35 As a result, a high rate of individuals face execution, with a total 

of 250 individuals executed since 2014.36 It is estimated that as of the end of 2017, around 3,000 

suspected members or supporters of ISIS were awaiting prosecution by Iraqi courts, when a court 

hears up to 50 cases a day in brief sessions.37  

2.1.1.3. UNITAD 

Due to these alarming statistics, the prosecutions in Iraq will be assisted by a new mechanism 

authorized by the SC in 2017: United Nations Investigative Team to Promote Accountability for 

Crimes Committed by Da’esh/ISIS (UNITAD). UNITAD is charged with investigating 

international crimes committed by ISIS with a focus on enhancing national prosecutions within 

Iraq.38 However, it is not clear exactly how any UN evidence will further future prosecutions. 

 
34 ‘Flawed Justice: Accountability for ISIS Crimes in Iraq’, HRW (2017) 

https://www.hrw.org/report/2017/12/05/flawed-justice/accountability-isis-crimes-iraq. 

35 Ibid 

36 Ibid 

37 Yolande Knell, ‘Inside the Iraqi Courts Sentencing IS Suspects to Death’, BBC News (September 2017) 

https://www.bbc.com/news/world-middle-east-41110412. 

38 SC resolution 2379 on establishment of an Investigative Team to Support Domestic Efforts to Hold the Islamic 

State in Iraq and the Levant Accountable for Its Actions in Iraq, S/RES/2379 (2017). 

http://www.bbc.com/news/world-middle-east-41110412
http://www.bbc.com/news/world-middle-east-41110412
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UN policy prohibits assisting processes that could lead to death penalty or that deny defendants a 

fundamentally fair trial.39 The SC Resolution 2379, which established the body, makes oblique 

reference to due process concerns that have been repeatedly raised with respect to the Iraqi 

judicial system, while at the same time states that the information gathered should be for 

“eventual use in fair and independent criminal proceedings, consistent with applicable 

international law”.40 

Nevertheless, in May 2019 UNITAD issued its second report and launched its initial forensic 

evidence-gathering activities in the village of Kojo in the Sinjar region of Iraq.41 Commencing at 

the beginning of 2019, this process has involved the exhumation of a series of mass graves in the 

village, with work conducted in close cooperation with Iraqi national authorities. While 

reiterating that the evidence collected during the process will be stored in accordance with 

international standards, the report remained silent as to how exactly they will be used in future.42   

2.1.2. Domestic prosecutions in Syria 

The case of Syria is more complex in terms of territoriality. In areas controlled by the 

government, the judicial system has become a patchwork of “ordinary” and “special” courts. In 

2012, President Assad issued Counter Terrorism Law no.19 and established a Counter-Terrorism 

Court (CTC),43 which has jurisdiction over terrorist acts. The latter law criminalizes everything 

from financing terrorism to destabilizing public security and damaging state infrastructure.44 

Many of these offenses carry the death penalty.45 However, the cases are mainly targeted against 

Assad’s opponents and human rights activists while the transparency of the proceedings is highly 

 
39 Ibid. 

40 Ibid. 

41 UNITAD, Biannual report to the UN Security Council (2019), 

https://reliefweb.int/sites/reliefweb.int/files/resources/UNITAD%20PR%20EN%2022%20May%202019.pdf 

42 Ibid. 

43The Counter Terrorism Court was established with Legislative Decree No. 22 of 26 July 2012, see: Mikael Ekman, 

Rule of Law Assessment Report, Syria 2017, International Legal Assistance Consortium. 

44 Maëlla Ducassoux, Enforcing Human Rights in Counter-Terrorism Laws in Syria, Arab Reform Initiative (2017) 

http://www.syrianlegalforum.net/publications/view/13#_ftnref6. 

45 Ibid. 

http://www.syrianlegalforum.net/publications/view/13#_ftnref6
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criticized by different NGOs.46 The charges are brought under the guise of countering violent 

militancy, but the allegations actually amount to acts such as distributing humanitarian aid, 

participating in protests, and documenting human rights abuses.47 In addition, confessions 

obtained under torture are regularly submitted as the only evidence, despite the illegality of the 

way in which they were obtained.48 As of 2015, the total number of suspects referred to CTC is 

over 80,000.49 

The political scene is further complicated by the existence of “local” courts and “quasi-judicial” 

tribunals in areas controlled by armed opposition forces. In the areas controlled by the 

Democratic Union Party (PYD), the political arm of People’ Protection Units (YPG) consisting 

predominantly of Kurdish and Arab forces, People’s Courts are being set up to handle both civil 

and criminal cases. Although, little information is available about the functioning of these courts, 

“the few studies done suggest that they suffer from lack of professionalism, including a paucity 

of trained prosecutors and judges”.50 According to HRW, terrorism related cases are being heard 

before People’s Protection Court, where more than 700 cases have already been dealt with 

applying a counter terrorism law adopted by the local legislative organs.51  

In December 2016, the UN – through the GA – established an International Impartial and 

Independent Mechanism (IIIM) to assist the investigation of those responsible for the most 

serious international crimes committed in Syria.52 Unlike the UN-mandated investigation in Iraq, 

which operates with the approval of Iraqi authorities, the IIIM does not have the support of the 

 
46 Syria: Counterterrorism Court Used to Stifle Dissent, HRW (2013) https://www.hrw.org/news/2013/06/25/syria-

counterterrorism-court-used-stifle-dissent. 

47 Ibid 

48  U.N. Human Rights Council, Independent International Commission of Inquiry, Out of Sight, Out of Mind: 

Deaths in Detention in the Syrian Arab Republic, U.N. Doc. A/HRC/31/CRP1 (2016). 

49 Violations Documentation Center in Syria, Special Report on Counter-Terrorism Law No.19 and the Counter-

Terrorism Court in Syria: Counter-Terrorism Court: a Tool for War Crimes (2015). 

50 Houry, Difficult Justice Questions, supra note 9. 

51 Ibid  

52 UN General Assembly, Resolution on Establishing IIIM, A/RES/71/248 (2016). 

https://www.hrw.org/news/2013/06/25/syria-counterterrorism-court-used-stifle-dissent
https://www.hrw.org/news/2013/06/25/syria-counterterrorism-court-used-stifle-dissent
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Syrian government and cannot currently dispatch teams inside Syria.53 The mechanism relies 

primarily on information gathered by NGOs, other states, refugee testimonies etc. And while the 

IIIM and UNITAD are both rooted in the UN system, they are each confined to examining 

crimes in a particular country with no explicit system to exchange information or share evidence, 

as there is no dedicated forum that currently has jurisdiction to prosecute these crimes. The IIIM 

is, in its own words, “neither a prosecutor’s office nor a court,” so it will have to find and 

transfer its evidence to a national, regional, or international court that has – or may in the future 

have – jurisdiction.54 

The conclusion is that in both Syria and Iraq, there is no national strategy for ISIS prosecutions 

that will ensure the fulsome and credible prosecution of those responsible for the most serious 

crimes committed by ISIS with meaningful participation of victims and creation of a thorough 

judicial record of these crimes. International mechanisms which are designed to enhance the 

national prosecutions and provide justice in these countries have a limited mandate and have not 

yet contributed to any accountability process. At the same time, the very broad prosecutions of 

all those affiliated with ISIS in any way, no matter how minimal their involvement, along with 

the sheer human rights abuses during the trials, could impede future community reconciliation 

and clog up the courts and prisons for decades to come. 

2.2. Prosecutions by states of their own nationals 

Some cases have also taken place further afield by virtue of the exercise of various forms of 

extraterritorial jurisdiction. One of these forms is the active personality principle. According to 

this principle, the state has the fundamental right to apply its criminal laws to prosecute conduct 

committed by its own citizens overseas.55  

The principle can be applied to the so-called foreign fighters that joined ISIS. According to an 

official report by The Soufan Group, “between 27,000 and 31,000 people have travelled to Syria 

 
53 Alex Whiting, An Investigation Mechanism for Syria: The General Assembly Steps into the Breach, Journal of 

International Criminal Justice, Volume 15, Issue 2, May 2017, Pages 231–237. 

54 Mandate – IIIM, (accessed 8 July 2019) https://iiim.un.org/mandate/. 

55 Ryngaert, supra note 23. 
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and Iraq to join ISIS and other violent extremist groups from at least 86 countries”, with fighters 

coming from Tunisia, Saudi Arabia, Russia, France, and Jordan representing the top five 

nationalities.56 Some of these countries already have a track record of cases convicting their 

citizens with terrorist related crimes in relation to  the conflict. Recent examples include several 

convictions of fighters who were attempting to travel to Syria from Canada57 and the United 

Kingdom (UK).58 In Belgium, a returning foreign fighter was the first to be sentenced for 

“terroristic murder”, 59 while in Norway a court convicted a Norwegian citizen for recruitment of 

potential fighters to join ISIS.60  

A number of cases involving ISIS have proceeded in the US courts as well, mostly involving US 

foreign fighters and their facilitators.61 So far, these have been dealt with terrorism charges 

(particularly material support for terrorism) combined with various enhancement charges (the 

commission of a crime of violence with a weapon).62 For example, the US citizen Mohamad 

Jamal Khweis was sentenced to 20 years in prison for providing material support to ISIS.63 

 
56 Richard Gareth, ‘Beyond the Caliphate: Foreign Fighters and the Threat of Returnees’, the Soufan Center (2017) 

https://thesoufancenter.org/wp-content/uploads/2017/11/Beyond-the-Caliphate-Foreign-Fighters-and-the-Threat-of-

Returnees-TSC-Report-October-2017-v3.pdf. 

57 ‘Quebec Man Sentenced to 9 Years in Prison for Trying to Leave Canada to Join ISIS’, Global News Canada, 

(September 2017) https://globalnews.ca/news/3776951/canadian-sentenced-to-prison-for-joining-isis/. 

58 Kathie Forster, ‘Former soldier sentenced under Terrorism Act after attempting to travel to Syria to fight Isis;, 

Independent, (January 2017) https://www.independent.co.uk/news/uk/crime/robert-clarke-fight-isis-sentenced-

terrorism-act-attempted-travel-syria-former-soldier-23-a7510026.html. 

59 ‘Belgian Foreign Fighter Sentenced to 28 Years for Murder in Syria’, Reuters, (February 2017) 

https://www.reuters.com/article/uk-mideast-crisis-belgium-idUKKBN15S19Y. 

60 ‘Norway Sentences Isis Recruiter to Nine Years in Prison’, The Local (April 2017) 

https://www.thelocal.no/20170404/norway-sentences-is-recruiter-to-nine-years-in-prison. 

61 Karen J. Greenberg, ‘The American Exception: Terrorism Prosecutions in the United States: the ISIS Cases’, 

Center on National Security (2017).   

62 18 U.S.C. § 924 - U.S. Code - Unannotated Title 18, Crimes and Criminal Procedure § 924, Penalties. 

63 ‘American Sentenced to 20 Years for Joining ISIS’, US Department of Justice, (accessed 08.07.2019) 

https://www.justice.gov/opa/pr/american-sentenced-20-years-joining-isis. 
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When it comes to its own citizens, France has brought prosecutions not only against its nationals 

for joining ISIS but also against family members and friends who have lent support.64 For 

example, Christine Riviere was charged with terrorist crimes for following her son to Syria and 

sending him money.65 France has, however, refused to allow for the repatriation of some of its 

nationals abroad and is encouraging Kurdish authorities in Kurdish-controlled parts of Syria to 

prosecute French nationals locally, raising due process concerns.66 Suspected ISIS recruiter 

Emilie König, for example, and other French nationals still remain in SDF custody.67 

In continuation of this policy, some states have started to revoke the citizenships of their 

nationals involved with ISIS.68 Australia, for instance, passed legislation in December 2015 

allowing its government to revoke citizenship from dual nationals suspected of engaging in 

terrorist activities, even if they are not officially charged.69 In 2016, Khalid Sharouf, an 

Australian-Lebanese dual citizen who left Australia to fight for ISIS, became the first Australian 

to have been deprived of  his citizenship.70 In the UK, the Secretary of State has the power to 

revoke citizenship from individuals suspected of being involved in terrorist activity.71 By 2017, 

the UK had stripped 100 dual citizens of their citizenship. This was the fate of the two infamous 

fighters, Alexanda Kotey and ElShafee ElSheikh, members of "the Beatles", a group within ISIS 

 
64 Marc Hecker, ‘137 Shades of Terrorism: French Jihadists Before the Court’, French Institute for International 

Relations (2018) https://www.ifri.org/sites/default/files/atoms/files/hecker_137_shades_of_terrorism_2018.pdf. 

65 Angelique Christafis, ‘Radicalised French Woman who Followed Son to Syria Jailed for 10 Years’, The Guardian 

(October 2017) https://www.theguardian.com/world/2017/oct/05/christine-riviere-woman-who-followed-son-to-

syria-goes-on-trial-in-france. See also: Emmanuel Jarry, “French Court Jails Woman Who Sent Money to Son Killed 

in Syria”, Reuters (September 2017) https://www.reuters.com/article/us-france-trial-jihad/french-court-jails-woman-

who-sent-money-to-son-killed-in-syria-idUSKCN1C32GH. 

66 Amandla Thomas-Johnson, ‘Legal Fears Over French Plan to Put IS Suspects on Trial in Kurdish Courts’, 

Middle East Eye (March 2018) https://www.middleeasteye.net/news/legal-france-islamic-state-suspects1601528261. 

67 Ari Khalidi, ‘France Says Jihadists can be Tried in Syria Kurdistan, Signaling De Facto Recognition’, Kurdistan 

24 (January 2018) http://www.kurdistan24.net/en/news/71a9eb59-9e28-491b-a31d-bea37a172fff. 

68 Jenna Consigli, ‘Prosecuting the Islamic State Fighters Left Behind’, Lawfare (August 2018) 

https://www.lawfareblog.com/prosecuting-islamic-state-fighters-left-behind.  

69 Australian Citizenship Amendment Act No. 166 (2005), p.33AA. 

70 Jacqueline Williams, ‘ISIS Fighter’s Australian Citizenship Is Revoked Under Antiterror Laws’, The New York 

Times (February 2017) https://www.nytimes.com/2017/02/13/world/australia/citizenship-isis-khaled-sharrouf.html. 

71 Immigration Act 2014, section 66, United Kingdom of Great Britain and Northern Ireland (2014).  
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known for beheading and torturing Westerners.72 They were rendered stateless and are still in 

custody on foreign soil held by US-backed Kurdish militants.73  

Ultimately, policies to revoke citizenships place the burden on already-strained local forces. 

Foreign governments shifting responsibility to local forces to prosecute or indefinitely detain 

their citizens are unlikely to prevent these individuals from re-engaging in jihadist activity. 

Especially for those detained in Syria, uncertainty about the country’s future creates potential for 

foreign fighters to be released if they are not sent home. Such releases are likely to further 

destabilize the already volatile region.74 

2.3. Prosecutions based on universal jurisdiction 

Under the principle of universal jurisdiction (UJ), states can initiate criminal proceedings without 

establishing territorial or personal nexus to the crime committed.75 This means that the state may 

possess jurisdiction over persons accused of international crimes regardless of their nationality, 

the place of commission of the crime, and the nationality of the victim. The concept of UJ is 

directly linked to the idea that some international norms are erga omnes, or owed to the entire 

world community, as well as the concept of jus cogens – that some international law obligations 

are binding on all states.76  

The principle of UJ has been interpreted differently by states. According to one of the 

widespread theories, UJ can be applied only when the accused is in custody in the state initiating 

the proceedings.77 Thus, the presence of the suspect on the territory of the state is a requirement 

for the existence of the UJ and consequently for its exercise. Some examples of states that have 

 
72 The group was named after the famous British band because of their distinctive British accent. 

73 Deborah Heynes, 'Two Isis ‘Beatles’ are stripped of British citizenship', The Times (February 2018) 

https://www.thetimes.co.uk/article/two-isis-beatles-are-stripped-of-british-citizenship-7q8f633ks. 

74 Consigli, supra note 68. 

75 Aisling O’Sullivan, Universal Jurisdiction in International Criminal Law: The Debate and the Battle for 

Hegemony, (Taylor & Francis, 2017). 

76 Stephen Macedo, Universal Jurisdiction: National Courts and the Prosecution of Serious Crimes Under 

International Law, (University of Pennsylvania Press, 2006). 

77 Ibid. 
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incorporated this rule into their domestic legislations include  Finland,78 France79 and the 

Netherlands.80 Germany, Sweden, and Norway have adopted a broader concept of UJ, allowing 

their courts to open investigations even if the suspect is not in the country.81 Nonetheless, 

prosecutors have broad discretion to decide whether or not to pursue investigations if the suspect 

is not in the country, which partially reflects the practical difficulties of securing justice in the 

absence of the accused.82  

Part of exercising the UJ in Germany and Sweden is conduction of the so-called structural 

investigations. Structural investigations are broad preliminary investigations, without specific 

suspects, designed to gather evidence related to potential crimes which can be used in future 

criminal proceedings in the prosecuting state or elsewhere. German authorities were the first in 

Europe to open a structural investigation and have conducted two so far. The first one covers 

crimes committed by different parties to the Syrian conflict, but includes a particular emphasis 

on Caesar’s photographs,83 and the second targets crimes committed by ISIS in both Syria and 

Iraq, with a focus on the ISIS attack on the Yezidi minority in Sinjar in August 2014.84 However, 

these investigations have not resulted in many cases reaching trial. In 2018, for example, only 

two formal indictments of ISIS suspects were issued in Germany. Raad A. and Abbas R. 

allegedly joined ISIS in June 2014 in Mosul. Later the same year, the two fighters participated in 

executions organized by the group.85 The suspects were charged with war crimes and 

 
78 Verbal note YKE7M0026-55, Permanent mission of Finland to the UN, New York (2016). 

79 The Legal Framework for Universal Jurisdiction in France, HRW (2014) 

https://www.hrw.org/sites/default/files/related_material/IJ0914France_3.pdf. 

80 The Legal Framework for Universal Jurisdiction in the Netherlands, HRW (2014) 

https://www.hrw.org/sites/default/files/related_material/IJ0914Netherlands_0.pdf. 

81 ‘These Are the Crimes We Are Fleeing: Justice for Syria in Swedish and German Courts’, HRW (2017) 

https://www.hrw.org/report/2017/10/03/these-are-crimes-we-are-fleeing/justice-syria-swedish-and-german-courts. 

82 It should be noted that none of these countries allow cases in absentia for grave international crimes, Ibid. 

83 Ceasar is the pseudonym of a Syrian forensic officer fleeing the country in 2013 with more than 50,000 

photographs that contain images of the bodies of more than 6,000 victims. See: ‘Syria: Stories Behind Photos of 

Killed Detainees’, HRW (2015) https://www.hrw.org/news/2015/12/16/s. 

84 “These are the crimes”, supra note 81. 

85 Universal Jurisdiction Annual Review (UJAR), 2019: Overcoming Evidentiary Challenges Through 

Collaboration, Trial International. 
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membership in a terrorist organization.86 Their case is pending at the Berlin Higher Regional 

Court. Another example is the prominent case from the summer of 2018, in which German 

prosecutors issued an arrest warrant for Jamil Hassan, head of the Syrian Air Force Intelligence, 

on charges of war crimes and crimes against humanity. As a result, Germany has sought the 

extradition of Hassan from Lebanon where he had been seeking medical treatment.87  

Sweden—which is the second-largest European destination country for refugees after Germany - 

has also pursued a number of cases based on the UJ, although most of them were not related to 

ISIS but other actors in the conflict.88 For example, a former member of a Syrian rebel group, 

Haisam Omar Sakhanh, was convicted of war crimes for killing captured Syrian soldiers.89 The 

evidence provided by the prosecution was a video published on social media and sent to the New 

York Times.90 Sweden  is credited with bringing the first extraterritorial case involving a member 

of the Syrian Army. The state convicted Mohammed Abdullah, a Syrian asylum-seeker, of 

violating the personal dignity of the dead and injured. Abdullah was depicted in a photograph 

with his boot on one of several corpses.91 Activists alerted the authorities to photos on his 

Facebook page suggesting that he had been a member of the Syrian army.92 

 
86 Ibid. 

87 Anchal Vohra, ‘Germany Seeks Extradition of Syria’s Jamil Hassan from Lebanon’, Al Jazeera (February 2019) 
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So Long?’, Washington Post (October 2017) https://www.washingtonpost.com/world/middle_east/a-syrian-soldier-
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All these cases outline one significant challenge inherent to UJ – cases are usually proven by 

social media profile of the suspect or phone records,93 other than that evidence is scarce in court 

proceedings. UJ poses additional challenges to providing proof in the courtroom, as the 

complexity of crimes and the remotely located crime scenes often make the investigation hard to 

conduct.94 The issue of evidentiary difficulty was summed up by Germany’s Federal Prosecutor 

Peter Frank: "Our problem is: What proof can we get from a war zone where all state structures 

have collapsed?” concluding that in these cases “convicting former ISIS members of any crimes 

beyond being ISIS members was difficult”.95 

Even though they are not significant in number and in spite of all the procedural difficulties, the 

cases based on UJ mark a rise. According to a TRIAL report in 2018,96 there were 126 accused 

across 14 countries, which is a rise of 106% compared to the numbers in 2017.97 In the survey 

conducted in 2019, these indicators were even higher.98 A possible explanation for the increase is 

the argument of Maximo Langer which is that the concept of UJ is moving away from the 

“global enforcer” model, in which states exercise jurisdiction because they conceive of their 

domestic courts as part of a global effort to prevent and punish core international crimes, to the 

“no safe haven” model, in which states exercise jurisdiction to avoid becoming refuge for 

perpetrators of core international crimes.99 The reasons behind this process are multi-layered and 

intertwined. Domestic prosecutions through UJ in the ISIS cases seem to reflect the diffuse and 
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global nature of conflicts.100 The efforts of Germany in prosecuting crimes committed in Syria, 

for example, is in part due to the influx of refugees. Furthermore, the international recruiting 

efforts of groups such as ISIS created the issue of “foreign fighters” for many European states. In 

other words, UJ was - quite literally – “delivered to the doorsteps of some states by individuals 

from conflict zones”.101 Therefore, as long as the conflict deepens and the international 

community fails to solve the problem with the captured ISIS fighters, the trend of resorting to UJ 

is likely to continue to increase. 

2.4. Concluding remarks on domestic prosecution against ISIS 

It is evident from the findings above, that charges for domestic crimes of terrorism are more 

prevalent than atrocity crimes when it comes to domestic prosecution.102 Charging ISIS suspects 

with violating the counterterrorism laws, rather than charging them with other offenses under the 

criminal code, is often easier as an evidentiary matter. In these cases, authorities only have to 

prove participation in the ISIS bureaucracy or fighting forces, as grounds to prosecute and 

sentence the suspects as opposed to proving that they committed specific criminal acts. While 

these acts are criminalized in most countries, such wide-ranging prosecutions may not be 

appropriate in states like Iraq and Syria given the size of the territory over which ISIS maintained 

military control. At the height of its power, ISIS relied on tens of thousands of locals to govern 

the populations and territory under its control. Prioritizing prosecution of the most serious crimes 

in these countries would allow for a strategic alignment of their limited domestic resources.  

Domestic prosecutions in the rest of the world, unfortunately, remain episodic and opportunistic 

and the indictments tend to focus on low-level perpetrators, rather than the architects of violence 

or those most responsible. Given the investigatory and prosecutorial realities, the cases in the 

aggregate are not representative of the full scope of the international crimes being committed by 

ISIS. Although the results might be disappointing if the goal is comprehensive accountability, 

these cases are establishing important legal precedents, providing domestic authorities with 
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valuable experience prosecuting international crimes, offering a measure of justice to victims, 

and punishing individuals accused of horrific acts. 
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3. Does the ICC have jurisdiction over crimes committed by ISIS? 

A growing number of voices have called for the ICC to investigate the crimes committed by 

ISIS.103 For many, putting senior ISIS figures on trial would be a great victory for international 

justice.104 Indeed, the public outcry for an ICC intervention against ISIS made the Court’s chief 

prosecutor, Fatou Bensouda, publicly announce that her office did not have jurisdiction to 

investigate ISIS in Iraq or Syria, and proceedings will not be initiated without a referral from the 

SC.105 While the prospects of a referral remain dim at present, there might be other alternatives 

for the Court to act. The present chapter is going to examine some different angles of the 

traditional views on the ICC’s jurisdiction. The territorial jurisdiction of the ICC will first be 

examined with an eye towards its two sub-categories – the “effects principle” and the “objective 

principle of territoriality”– and their applicability to the ICC within the context of ISIS. The 

discussion will then move forward to the possibility of the Court to conduct prosecutions based 

on the nationality principle and the hypothetical scope of this approach. The chapter will end 

with an examination of a possible SC referral and will try to answer the questions: What are the 

obstacles preventing the SC from action and could they be bypassed somehow?  

3.1. Jurisdiction based on the territoriality principle in the context of ISIS 

Article 12(2)(a) of the Rome statute provides that the Court may exercise its jurisdiction if “[t]he 

State on the territory of which the conduct in question occurred […]” is a party to the Statute or 

has accepted the jurisdiction of the Court. To date, the application of this provision has generally 
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been uncontroversial in most situations and related cases before the Court.106 The reason being is 

that most of the situations are geographically limited to the borders of a State Party to the Statute.  

Applying the territorial principle to ISIS appears to be problematic given the transnational nature 

of the crimes committed by the group and the fact that neither Syria nor Iraq are state parties to 

the ICC Statute. Some authors, however, argue that a broader interpretation of the territoriality 

principle embedded in art 12(2)(a) could include the so-called “objective territoriality” and the 

“effects principle”.107 Under the objective territoriality principle, a constituent element of an 

offence or the impact thereof takes place within the territory of the State asserting jurisdiction. 

The effects-based jurisdiction, on the other hand, refers to when no element but the effects of an 

offence take place within the territory.108  

This expanded concept of territorial jurisdiction has been affirmed by the PCIJ in the Lotus case: 

           (…) offences, the authors of which at the moment of commission are in the territory of 

another State, are nevertheless to be regarded as having been committed in the national 

territory, if one of the constituent elements of the offences, and more especially its 

effects, have taken place there.109 

The ICJ has also touched upon these principles in the Arrest Warrant case: “The development of 

the concept of ‘impact jurisdiction’ or ‘effects jurisdiction’ has in more recent years allowed 

continued reliance on territoriality while stretching far the jurisdictional arm”.110 

Hypothetically, the objective territoriality and the effects principle could be applied to the ICC as 

well. Art.12(2)(a) refers to where the “conduct in question occurred”, while Art.12(2)(b), by 
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comparison, refers to the more narrowed terminology of the “crime”. Since the provision does 

not specify whether the alleged conduct is required to occur in part, or wholly in a particular 

territory, there is room to interpret it in light of a particular element of a crime or the effects 

thereof. This is supported by the teleological reading of the provision,111 whereby the objective 

territoriality principle/the effects principle would allow the Court to address jurisdictional 

loopholes that foster impunity.112 In order to assess the applicability of the effects principle and 

the objective territoriality principle to the ICC Statute, both doctrines are going to be examined 

below. 

3.1.1. The Effects Principle 

The effects principle has its origins in US law, in particularly the Alcoa case of 1945, which held 

that “it is settled law… that any state may impose liabilities, even upon persons not within its 

allegiance, for conduct outside its borders that has consequences within its borders which the 

state reprehends”113 Since then, it has been a part of US law, particularly in competition law.114 

Outside of the US, however, the effects principle has been heavily criticized. Notably, Mann was 

of the view that the effects principle represents an “excess of international jurisdiction which, on 

account of its manifold repercussions, is of unsurpassed gravity", and that the US had “gone 

astray” in utilizing the doctrine.115 Many states have openly opposed the US jurisdictional 
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112 Michail Vagias, The Territorial Jurisdiction of the International Criminal Court, (Cambridge University Press, 

October 2014). 

113 United States v Aluminum Co of America (Alcoa case), 148 F 2d 416, 1945 U.S. App. LEXIS 4091.  

114 Foreign Trade Antitrust Improvements Act 15 USC § 6a.   

115 F.A. Mann, “The Doctrine of Jurisdiction in International Law”, Studies in International Law, Clarendon Press, 

1973.  
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claims.116 The Court of Justice of the European Union also seems to have rejected the principle 

on multiple occasions.117 

Essentially, if the ICC were to adopt the effects doctrine, it would be adopting the practice of 

primarily one state, the US.118 In theory, it is possible that the court could do this, as the Court 

has on at least one occasion, adopted a sole state's practice. In defining modes of liability in the 

Lubanga case, the Court largely adopted German jurisprudence, without significant 

consideration of the law of other nations.119 Even if this approach is permissible, the adoption of 

the effects doctrine remains inappropriate, because, unlike Germany, the US has not ratified the 

Rome Statute. Furthermore, to widen the jurisdiction of the Court relying solely on US practice, 

would be highly ironic, given that the US itself would likely be an opponent of the Court 

employing the doctrine, as it strongly campaigned to limit the Court’s jurisdictional reach.120 

Another challenge is the ambiguous definition of an “effect”. It is generally accepted that an 

effect must be direct, intended, foreseeable, and substantial.121 An example of an effect is 

 
116 UN GA: Official Records of 53rd Session, 37th Plenary Meeting A/53/PV.37 (1998) at 17 per Mr Manz (Austria; 

on behalf of the European Union); UN GA: Official Records of 54th Session, 50th Plenary Meeting A/54/PV.50 (1999) 

at 18 per Ms Korpi (Finland; on behalf of the European Union).; Protection of Trading Interests (US Cuban Assets 

Control Regulations) Order 1992 (UK), explanatory note.  

117 Case C-89/85 Ahlström Osakeyhtiö v Commission of the European Committees ECR 5233 (Wood Pulp) (1988); 

Case 48/69 Imperial Chemical Industries Ltd v Commission of the European Communities, ECR 619 (1972). 

118 Conor Donohue, The Unanswered ‘Question of Questions’: The Jurisdictional Competence of the International 

Criminal Court’, University of Wellington (2016), https://researcharchive.vuw.ac.nz/xmlui/handle/10063/5077. 

119 Prosecutor v Lubanga (Decision on the confirmation of the charges) ICC–01/04–01/06–803-tEN, Pre-Trial 

Chamber I, ICC, 29 January 2007 at [317]–[367]; See also The Prosecutor v. Germain Katanga, (Decision on the 

confirmation of charges), ICC-01/04-01/07-717, Pre-Trial Chamber I, ICC, 14 Oct 2008. It bears emphasizing that 

the Court received criticism for this approach, see: Jens Ohlin, Co-Perpetration: German Dogmatik or German 

Invasion? The Law and Practice of the International Criminal Court: A Critical Account of Challenges and 

Achievements, Cornell Legal Studies Research Paper No. 14-07, (Oxford University Press, 2015). 

120 William Schabas, The International Criminal Court: A Commentary on the Rome Statute, (Oxford University 

Press, 2010); Proposal Submitted by the United States of America, UN Diplomatic Conference of Plenipotentiaries on 

the Establishment of the ICC, A/CONF.183/C.1/L.70 (1998). 

121 Alcoa case, supra note 113, at 444.; Hartford Fire Insurance Co v California, 509 US 764, US Supreme Court 

(1993), at 796.; Antitrust Improvements Act, supra note 114. 
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provided by Vagias, who argues that the economic consequences of a massive influx of refugees 

fleeing a genocide could be a sufficient effect to trigger the application of the principle.122 Such a 

conclusion  would be, however, contrary to the very nature of the crime of genocide, for 

example, as genocide requires a special intent to destroy a particular group,123 which must be the 

only reasonable conclusion open to the Court.124 Thus, if the effects doctrine requires an intended 

effect, it cannot logically be applicable in cases of genocide, as its use would be self-defeating. 

There is also a risk that the jurisdictional scheme of the Court would be opened far beyond what 

was envisaged in Rome if the effects doctrine were to be adopted, as it is reasonably foreseeable, 

and indeed inevitable, that crimes within the Court’s subject-matter jurisdiction will have effects 

on many nations other than the territorial State.125 The adoption of such a territorial jurisdiction 

would closely resemble universal jurisdiction, which was expressly rejected at Rome.126 It is 

therefore submitted that the effects principle is not applicable at the ICC and cannot be applied to 

the crimes committed by ISIS. 

3.1.2. The Objective territoriality principle 

While the effects doctrine is controversial, it appears to be relatively beyond dispute that the ICC 

can apply the objective territoriality principle.127 The legality of the principle is well established 

in international law. Numerous states have adopted legislative frameworks based on the doctrine 

that criminal jurisdiction may be asserted if part of a crime takes place on the territory of a 

 
122 Vagias, supra note 112. 

123 Rome Statute of the International Criminal Court (Rome Statute) (1998), art.6. 

124 Prosecutor v Al Bashir (Decision on the Prosecution’s Application for a Warrant of Arrest Against Omar Hassan 

Ahmad Al Bashir) ICC Pre-Trial Chamber I ICC–02/05–01/09–3 (2009). 
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State.128 Such a notion of criminal jurisdiction has also been set forth in different international 

instruments.129 

The use of the objective territorial principle is not entirely unprecedented in the ICC’s 

jurisprudence either. In 2010, the Court issued an arrest warrant in the Mbarushimana case for 

the accused’s role in planning and implementing an international campaign to conceal the role 

played by the Democratic Forces for the Liberation of Rwanda in committing war crimes on the 

territory of Democratic Republic of Congo (DRC).130 The relevant criminal conduct—campaign 

orchestration—was carried out by Mbarushimana while he lived as a refugee in Paris.131 At the 

time, France had made a declaration under Art. 124 of the Rome Statute, excluding the Court’s 

jurisdiction over war crimes committed on its territory, or by its nationals, for a period of seven 

years.132 In addition, Mbarushimana is a national of Rwanda, a non-state party to the Rome 

Statute.133 Therefore, although not explicitly stated by the Court, the only basis on which the 

arrest warrant could be issued was the objective territorial principle, because the consequences of 

Mbarushimana’s conduct were felt within the territory of a State-party, the DRC.134 

The doctrine is also supported by the deliberations of the Assembly of States Parties’ Working 

Group on the Crime of Aggression, where: 

 
128 See for example: Penal Code of Afghanistan (1976), article 15(1).; Criminal Code Act of Australia, Act No. 12 of 

(1995), section 14.1, paragraph 2(a).; Criminal Code of Czech Republic (2009), section 4(2)(a). 

129 European Convention on Extradition (1957), article 7(1).; Model Treaty on Extradition, annexed to the UNGA 

Resolution 45/116 (1990), UN Doc. A/RES/45/116, article 4(f).; Convention on Combating Bribery of Foreign Public 

Officials in International Business Transactions (1997), article 4(1). 

130 Prosecutor v. Callixte Mbarushimana (Warrant of Arrest for Callixte Mbarushimana), Pre-Trial Chamber I of the 

ICC, No.: ICC-01/04-01/10 (2010). 

131 Prosecutor v. Callixte Mbarushimana (Defence request for leave to reply to the Prosecution’s response to the 

Defence challenge to the jurisdiction of the Court and Defence request to adduce oral testimony), ICC-01/04-01/10-

323 (2011), at 6; ‘Rwanda Rebel FDLR Leader Mbarushimana Held in France’, BBC News (October 2010) 

https://www.bbc.com/news/world-africa-11517549. 
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133 Ibid. 
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Forum, vol. 23, pp. 1-34 (2012). 
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            [b]road support was expressed for the view that concurrent jurisdiction arises where the 

perpetrator acts in one State and the consequences are felt in another…[w]hile some 

delegations expressed the possible need for clarifying language, possibly in the elements 

of crime, several stated that the Rome Statute was sufficiently clear and that ‘over-

legislating’ should be avoided. The reference to ‘conduct’ in article 12 encompassed also 

the consequences of the conduct.135 

The objective territorial principle is at the center of the recent Decision of the Pre-Trial Chamber 

I of the ICC over the jurisdiction of the Rohingya situation.136 This ruling was delivered 

following a request submitted by the Prosecutor pursuant to article 19(3) of the Statute, who 

argued that, although the coercive acts underlying the alleged deportation of members of the 

Rohingya people occurred on the territory of Myanmar (which is a State not party to the Statute), 

the Court may nonetheless exercise its jurisdiction, since an element of this crime (the crossing 

of a border) occurred on the territory of Bangladesh (which is a State party to the Statute).137 The 

Chamber confirms that argument.138 After highlighting that both Myanmar and Bangladesh have 

adopted the principle in their domestic legal systems,139 the Chamber focuses on the object and 

purpose of the Rome Statute, stating: 

            … the drafters of the Statute intended to allow the Court to exercise its jurisdiction 

pursuant to article 12(2)(a) of the Statute in the same circumstances in which States 

Parties would be allowed to assert jurisdiction over such crimes under their legal systems, 

within the confines imposed by international law and the Statute. It follows that a 

restrictive reading of article 12(2)(a) of the Statute, which would deny the Court’s 

jurisdiction on the basis that one or more elements of a crime within the jurisdiction of 

 
135 Report of the Special Working Group on the Crime of Aggression, ICC-ASP/7/20 Annex III, The Global 

Campaign for the Prevention of Aggression, n.d. (2008).   
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the Court or part of such a crime was committed on the territory of a State not Party to 

the Statute, would not be in keeping with such an object and purpose.140 

Drawing a parallel between the situation with Rohingya people and the ISIS issue in Syria and 

Iraq is possible, as the two Middle East countries have also incorporated the objective 

territoriality principle into their criminal legislations. According to the Iraqi penal code, “an 

offence is considered to have been committed in Iraq if a criminal act is committed there or if the 

consequence of that act is realized or is intended to be realized there”,141 while the criminal law 

in Syria goes into further details stating that a crime is considered as being committed in Syria if 

“one of the elements constituting a crime, or an act inseparable from a crime, or a principal or 

subsidiary act of collaboration took place on Syrian soil” or “the outcome of the crime occurred 

or was expected to occur on Syrian soil”.142 Therefore, both Syria and Iraq recognize the 

legitimacy of the objective territoriality principle.  

This concept can be applied to attacks that occurred on the territory of state parties such as the 

attacks in Paris in 2015,143 if theoretically, those could be categorized as constituent elements of 

offences originating in Syria or Iraq. France is a party to the Rome Statute144 and has the 

principle included in the French penal code.145 The Court will “exercise its jurisdiction pursuant 

to article 12(2)(a) of the Statute in the same circumstances in which States Parties would be 

allowed to assert jurisdiction over such crimes under their legal systems”, as stated in the 

Chamber’s decision. Thus, the state parties in question could refer a situation to the ICC pursuant 

 
140 Ibid, para 70. 

141 Iraq: Penal Code, No. 111 (1969), subs-section two, para.6, translation obtained through 

https://www.refworld.org/docid/452524304.html. 

142 Syrian penal code, art.15, http://www.track.unodc.org/LegalLibrary/pages/LegalResources.aspx?country=Syria. 

143‘Paris Attacks: What Happened on the Night’, BBC News (December 2015) https://www.bbc.com/news/world-
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144 The States Parties to the Rome Statute, ICC, accessed June 14, 2019, https://asp.icc-
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to art. 14(1) of the Rome Statute allowing the Court to act as a surrogate to their domestic 

judiciary systems.  

3.2. Jurisdiction over Nationals of State Parties in the Context of ISIS 

Art. 12(2)(b) of the Rome Statute provides that the Court has jurisdiction over nationals of states 

that have already accepted its jurisdiction regardless of where the crime has taken place. This 

provision would mostly affect the so-called foreign fighters – nationals of foreign states that 

joined ISIS for the purpose of fighting or contributing to their cause in other way. 

Since the summer of 2014, the Office of the Prosecutor (OTP) to the ICC has reviewed 

numerous communications concerning alleged crimes committed by ISIS, with a view to 

assessing the prospect of exercising personal jurisdiction over States Parties nationals. As a 

result, an official Prosecutor’s statement noted that, “under the Rome Statute, the ICC may 

nevertheless exercise personal jurisdiction over alleged perpetrators who are nationals of a State 

Party, even where territorial jurisdiction is absent”146 because “the information gathered indicates 

that several thousand foreign fighters have joined the ranks of ISIS in the past months alone, 

including significant numbers of State Party nationals”. The official statement also indicates that 

“ISIS is a military and political organization primarily led by nationals of Iraq and Syria…Thus, 

at this stage, the prospects of (the) Office investigating and prosecuting those most responsible, 

within the leadership of ISIS, appear limited”,147 concludes the OTP’s statement.   

However, the statement of the OTP may not completely reflect the reality. While some of the 

foreign fighters were involved only in the commission of the crimes at the ground level, others 

did climb the hierarchy of the proto-state ISIS structure and were recognized as leaders and as 

principal architects responsible for designing and implementing the violent policy of the 

organization. For instance, the "top commander", Abu Omar al-Shishani, also known as "Omar 

the Chechen" for having fought in military operations in Chechnya, was regarded as the ISIS 

"minister of war" before his death in an air strike in 2016.148 The Chechen was born in Georgia - 
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a state party to the Rome Statute,149 and thus, the ICC could theoretically have exercised 

jurisdiction over a senior figure such as al-Shishani under Article 12(2)(b) on the basis of his 

nationality.  

In addition, the OTP has adopted a policy paper on case selection, which stresses the need to 

prosecute a limited number of mid-level perpetrators in order to ensure that sufficient evidentiary 

foundations are established for cases against those deemed "most responsible".150 This new 

policy also envisages the possibility of prosecuting lower-level perpetrators where their conduct 

is particularly grave.151  

The new Strategic Plan of the OTP adopted in May 2019 will give “increased consideration to 

the possibility of bringing cases that are narrower in scope, insofar as they focus on key aspects 

of victimization, particular incidents, areas, or time periods, or a single accused”.152 In doing so, 

the OTP will consider bringing cases against notorious or mid-level perpetrators who are directly 

involved in the commission of crimes. The purpose of the Office is to pursue sequenced cases 

that build toward a body of cases employing an “upward strategy”.153 Therefore, as a first step 

the OTP could focus on specific incidents with a particular gravity, such as the alleged genocide 

with the Yazidis, for example, if theoretically, there is a substantial ground to believe that at least 

some mid-level perpetrators with state party nationality were involved. Even though this 

approach may create a “negative misperception that the Office is targeting only low-level 

perpetrators”,154 on the balance such concerns would be outweighed by the possible benefits, 

including “the charging and presentation of cases with the best chance of success at trial, deeper 

and broader accountability within situations with possibly more visible accountability also in the 

affected communities, faster and more comprehensive development of procedural and 
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substantive jurisprudence, and the creation of incentives to increase the overall efficiency of the 

Office”.155 

The Policy Paper and the Strategic Plan are in line with the Rome statute that refers to the “most 

serious crimes”,156 not the “most serious perpetrators”. The practice of the Court also supports 

this statement asserting that, “had the drafters of the Statute intended to limit its application to 

only the most senior leaders suspected of being most responsible they could have done so 

expressly”.157  

In spite of the opportunity that art. 12(2)(b) provides, to date no prosecutions based on the 

nationality of the perpetrator have been held. The provision has been triggered twice, though, in 

relation with the situation in Iraq in 2003 as a response to allegations of crimes committed by 

forces from State Parties, 158 but both times the proceedings reached only preliminary 

examinations, although one of them is still ongoing. Applying art. 12(2)(b) to ISIS, the Court 

would send a clear message to ensure that “the most serious crimes of concern to the 

international community as a whole [do] not go unpunished”.159 

3.3. Jurisdiction conferred by SC referral  

Pursuant to art.13(b), a situation in which one or more of the statutory crimes appear to have 

been committed can be referred to the Prosecutor by the SC acting under Chapter VII of the 

Charter of the UN. The SC as one of the UN’s six principal organs and most powerful body, is 

entitled to determine the “existence of any threat to the peace, breach of the peace, or act of 

aggression”160 and can unilaterally decide on what kind of measures should be taken in order to 
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restore them. In this scenario, a possible referral to the Court does not require the state to be a 

party to the Rome statute. 

At the same time, one of the greatest impediments to addressing the atrocities carried out by ISIS 

is the UN itself, or rather its membership rules. Any comprehensive accounting of ISIS crimes in 

Syria and Iraq would necessarily include a review of decisions taken by the governments of 

Russia, Iran, Syria, and the US that all took part, to varying extents, in military actions during the 

conflict. As permanent members of the SC, Russia and the US have a veto.161 It is not a secret 

that these two states express sympathy to different parties in the conflict.162 At the same time, 

both of them actively support their chosen parties by providing guns, military training, and even 

undertaking military actions on the ground,163 so it could be assumed that either Russia or the US 

would likely veto any attempt to a referral of the case to the ICC that could potentially examine 

among other things, their actions and the actions of their allies in Syria and Iraq.  And while the 

US has been advocating for such a referral (at least after it became apparent that the Russian 

policy stands strongly against it and after seeking assurances that the ICC would have no 

authority to investigate any possible war crimes committed by their ally Israel),164 in 2014, 

Russia and China vetoed a UN draft resolution presented by France to refer the serious crimes 

committed by all sides in the conflict in Syria to the ICC.165 A total of 12 vetoes have been 
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exercised by Russia since the beginning of the war in an attempt to shield their political partners 

and secure their government’s interests.166  

The obvious but contentious alternative is to frame the subject matter of a referral to the ICC 

solely in terms of ISIS's actions, so the actions of the other players remain intact. Fundamentally, 

this raises the question of whether a referral may cover a defined organization, thus precluding 

individuals who are not members of the organization, but who have potentially committed 

crimes, from possible adjudication. Even though it sounds practical, limiting the ambit of the 

referral is problematically justifiable in legal terms.  

A particular difficulty is the lack of a clear definition of the term “situation” in the ICC Statute. 

Neither the Rome Statute, nor the Rules of Procedure and Evidence of the ICC define the notion 

comprehensively. Art. 13(b) of the Statute draws the parameters of a “situation” as pertaining to 

“one or more” statutory crimes: “A situation in which one or more of such crimes appears to 

have been committed is referred to the Prosecutor by the Security Council acting under Chapter 

VII of the Charter of the United Nations.”  

To date, the practice of the Court with regard to the interpretation of a “situation” is arguably 

mixed. Quite a selective focus was used in the situation in Uganda, where the Court showcased a 

bias towards the Government of Yoweri Museveni by ascribing responsibility for the war solely 

to Lord’s Resistance Army rebels and neglecting the state-perpetrated atrocities. According to 

Mark Kersten,167 the decision of the then ICC Chief Prosecutor, Luis Moreno-Ocampo, was 

strategic. The reason is that the ICC does not have its own police force, nor the capability or 

capacity to conduct investigations without state cooperation. If the Court was to attempt to 

prosecute state actors – such as the military or so-called Ugandan Peoples Defense Forces – it 

would almost certainly lose state cooperation to conduct any investigations and, consequently, 

the opportunity to achieve any justice would be lost as well. This happened in Kenya, where the 
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Court tried to target both sides of the 2007/08 post-election violence, but the cases have 

floundered notably with the collapse of the case against President Kenyatta.168  

In the context of Cote D’Ivoire, the ICC Deputy Prosecutor James Stewart tried to summarize 

this concept of pragmatism over idealism: 

The Prosecutor, for example in the case of Cote D’Ivoire, has always made it clear 

that she intends to look at all sides of the conflict. Sometimes you just can’t do 

everything at once. You have to make a choice between action and paralysis and 

between pragmatism and ideals. And I think if you choose pragmatic action, you 

really shouldn’t be criticized.169  

More pertinent examples are perhaps the two historic SC referrals in Libya and Darfur, where the 

SC expressly limited the respective situations being referred to in a similar manner: 

            Decides that nationals, current or former officials or personnel from a contributing State 

outside Sudan which is not a party to the Rome Statute of the International Criminal 

Court shall be subject to the exclusive jurisdiction of that contributing State for all 

alleged acts or omissions arising out of or related to operations in Sudan established or 

authorized by the Council or the African Union, unless such exclusive jurisdiction has 

been expressly waived by that contributing State.170 

 

            Decides that nationals, current or former officials or personnel from a State outside the 

Libyan Arab Jamahiriya which is not a party to the Rome Statute of the International 

Criminal Court shall be subject to the exclusive jurisdiction of that State for all alleged 

acts or omissions arising out of or related to operations in the Libyan Arab Jamahiriya 
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https://justiceinconflict.org/2013/07/16/in-the-iccs-interest-between-pragmatism-and-idealism/. 

170 UN Security Council resolution 1593 [on Violations of International Humanitarian Law and Human Rights Law 

in Darfur, Sudan], S/RES/1593 (2005). 
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established or authorized by the Council, unless such exclusive jurisdiction has been 

expressly waived by the State.171 

These referrals have been highly criticized by scholars as being contrary to the very nature of the 

Rome Statute, and, more particularly, as being inconsistent with art.13(b) of the Statute.172 

According to prof. Kevin Heller, art13(b) seems to suggest that once the SC has referred a 

situation in which at least one crime within the Court’s jurisdiction has been committed, the 

Court may prosecute any crime in that situation over which it has jurisdiction.173 The reason 

behind this rule is to prevent politicizing the Court by the referral party that can use the referral 

as a weapon against political opponents, asserts the author.174  

However, according to other scholars,175 the SC is not bound by the Rome Statute but only by the 

UN Charter. According to art.39 of the UN Charter, the SC is entitled to “decide what measures 

shall be taken in accordance with Articles 41 and 42 [of the Charter], to maintain or restore 

international peace and security”. Art. 41, on the other hand, provides for using measures that do 

not involve the use of force, which includes referrals to the ICC. What is more, the Council has 

repeatedly determined ISIS as a threat to international peace and security,176 which by itself 

should be enough to justify a “situation” and trigger a referral. A referral of the group would 

seem to be an appropriate measure to restore “international peace and security” and therefore 
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would be consistent with the Charter, while at the same time it would be consonant with the 

Rome Statute’s ordinary meaning, objective, and purpose.177  

In conclusion, an SC referral limiting the situation to ISIS is legally feasible and has many 

benefits. First and foremost, referring ISIS would not politicize the Court, as it would bypass the 

delicate political situation of the Syrian conflict,178 focusing on the terrorist group which has 

become a universal concern of all states. Such a referral would not threaten the governments 

involved in the conflict, which could ensure their cooperation when it comes to transferring of 

suspects, securing evidence, or gathering testimonies. It is also important to note that any 

possible referral narrowed down to ISIS, would not preclude any future prosecution against other 

actors involved in the conflict. And while the ideal is to prosecute all sides responsible for 

international crimes, it may not be the most pragmatic course of action to take. In other words, 

selective justice is better than no justice.179 

3.4. Concluding remarks on the ICC jurisdiction over crimes committed by ISIS 

While the ICC cannot deal with all of the world’s ills, the threat posed by ISIS and the clear lack 

of serious prosecutions for its crimes, inevitably lead to the conclusion that the ICC should 

pursue all possible avenues to ensure justice is done.180 The ICC, however, appears unlikely at 

present to try the crimes of ISIS due to jurisdictional obstacles. These impediments serve to 

highlight the ongoing limitations of a permanent court that is designed to prosecute the “worst of 

the worst” but which operates in a society of increasingly self-interested states.181 Yet, if the 

other path to choose is impunity, then is it not better for the institution specifically established to 
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address atrocity crimes to try to overcome these obstacles in order to ensure accountability? The 

present chapter has sought to demonstrate that, within the Rome Statute, there lies the potential 

to overcome the obstacles of jurisdiction, which is one of the main reasons standing in the way of 

building viable prosecutions against ISIS. Doing so would arguably solidify the rightful place of 

the ICC within the international community: “a last resort yes, but not on the sidelines in the face 

of a criminal threat to international peace and security”.182 
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4. New tribunal for ISIS 

The idea of a new international tribunal has been largely endorsed by the international 

community including scholars, activists, and even by the Chief Prosecutor of the ICC, Fatou 

Bensouda, who stated in a television interview that she would personally support the 

establishment of a new court, as "justice, accountability, rule of law, specially justice for the 

victims…is absolutely important”.183 A former member of the Independent International 

Commission of Inquiry on Syria, Carla Del Ponte, has also publicly sponsored the idea of a new 

institution specifically tasked with the conflict in Syria: “We need a permanent international 

judiciary that is completely independent of the political will of the nations”.184 The international 

community has welcomed the idea of a new institution, but it is not yet certain about how to 

design the judicial body in such a way that legitimacy and efficiency become an integral part of 

the image of the court and its functioning. 

The establishment of the ICTY and ICTR marked a development in the international criminal 

justice. However, throughout their course of work, the international criminal ad hoc tribunals 

have been heavily criticized and described as "too costly, too inefficient, too ineffective".185 It is 

not uncommon for authors to cite the annual budget for the ICTY, which has regularly exceeded 

$100 million per year, as evidence of the high cost of international criminal courts.186 Small 

number of successful convictions, lack of success in apprehending suspects, and diminished 

deterrent effect are just some of the criticism these courts received.187 Given the problems of 

international tribunals, some have seen the "mixed" or "hybrid" courts as a model for the 
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future.188 That is why, the present chapter is going to discuss if the model of hybridity could be a 

solution to the crisis with the ISIS fighters. The discussion starts with different views on how to 

establish a hybrid tribunal, such as establishment through the GA or through some regional 

organizations. The second part of the discussion focuses on the practicalities of the hybrid such 

as substantive law, composition, location and language of the proceedings.  

4.1. Establishment through the General Assembly 

A theoretical possibility for creating a new tribunal is through an SC referral along the lines of 

the ICTY and ICTR. However, if the ICC referral is a bridge too far, presumably no unanimity 

can be achieved here as well, due to the contradicting political interests of the regional and 

global powers. That is why scholars and activists have started to consider alternative ways for 

establishing a new court within the structure of the UN, in particular within the GA.189 The 

appeal of this idea is obvious: international society is more broadly represented within the GA 

than in the SC and no single state has the right to block the foundation of a new tribunal 

(although a two-thirds majority is required for “important questions” including matters 

concerning the maintenance of international peace and security).190 It is not certain whether the 

GA would engage in such a vote but the more fundamental question, though, is whether there is 

a legal basis for this endeavor. 

Schaack argues that art. 22 of the UN Charter in conjunction with the Uniting for Peace 

Resolution (GA Res. 377A, which was adopted by 2/3 of member states in 1950 at the initiative 

of the US in the early months of the Korean War)191 could produce a legal ground for the GA to 
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create a judicial body.192 Art. 22 provides that “the General Assembly may establish such 

subsidiary organs as it deems necessary for the performance of its functions”. The GA 

Resolution 377A comes as an extension of these functions, as it suggests that in case the SC has 

failed to fulfil its duties under Chapter VII, due to a lack of unanimity amongst the permanent 

members, the GA shall consider the matter immediately in an emergency special session, which 

can be called upon the request of the majority of the UN members or through a procedural vote 

of the SC. This vote cannot be vetoed by any state but must garner at least 9 votes. 

Since 1950, ten emergency special sessions have been convened in accordance with the 

conditions stipulated in GA Resolution 377A. Some of them resulted in coercive measures such 

as imposing sanctions, as it was the case with South Africa for the illegal occupation of 

Namibia,193 or referred the matter to the International Court of Justice, as it happened with Israel 

for the construction of a wall in occupied Palestinian territory.194 

One may, however, argue that the resolution is contrary to art.12(1) of the UN Charter, according 

to which the GA should not make any recommendations in regards to a dispute or situation in 

which the SC was exercising its functions. A possible interpretation of this rule could mean that 

even in situations where SC action was blocked by a veto, the organ was still discharging its 

functions, and the GA was not allowed to take action accordingly. Furthermore, the opponents of 

the resolution rely on art.24 of the Charter stressing that the sole competence to act for the 

maintenance of international peace and security belongs to the SC. 

Without the support of the resolution the eventual establishing of a tribunal by the GA would lay 

entirely upon art. 22 which would be highly controversial. According to Jinks, art. 22 accords the 

GA the authority to establish only subsidiary organs enjoying the same power as the GA itself.195 

This view has also been supported by the early advisory opinion of the ICJ. In assessing the 
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legality of the GA-established tribunal for resolving disputes between UN and its staff (United 

Nations Administrative Tribunal) the ICJ found that Art. 22 alone does not empower the GA to 

establish a judicial body because the GA enjoys no judicial authority under the Charter in the 

first place.196 Moreover, any defendant prosecuted before such a tribunal would immediately 

challenge the legality of the tribunal just as the first defendant before the ICTY (Dusko Tadić) 

did, unsuccessfully.197 

Therefore, the establishment of a hybrid tribunal for ISIS through the GA is legally questionable 

and unlikely to get the support of enough states in order to pass the majority threshold. Even if 

we assume that the GA has the power to create judiciary organs, and there is a strong 

unchallenged legal basis for that, any such effort would be a direct challenge to the notion of the 

SC’s primacy in international peace and security.  

4.2. Establishment through regional organizations 

The way international criminal courts are established, especially in terms of the consent of the 

affected state, is very important for their legitimacy in both normative and sociological aspect.198 

The establishment of hybrid tribunals traditionally require the consent of the affected state 

together with an agreement with an authoritative international organization. Lack of consent may 

result in a decreasing of the tribunal’s legitimacy in both the eyes of the local population and 

international community, as was the case with STL.199 Although not entirely absent, the consent 
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in this state was withdrawn on a later stage, due to political deadlock inside the Parliament, 

which resulted in damaging the reputation of the institution in its early years.200 

The issue of consent is an important facet to discuss, as presumably the Syrian government 

would not allow external lawyers and experts to engage in investigations in Syria, which, among 

the ISIS crimes, might expose members of the government as being responsible for mass 

atrocities. The UN, and more specifically the SC, would also not give its blessing for establishing 

that kind of tribunal due to the political stalemate within the SC. This leaves the possibility of 

establishing a hybrid court with not one, but two missing elements of consent. The other state 

under consideration, Iraq, explicitly prohibits the establishment of special and extraordinary 

courts.201 

Some scholars suggest that in the absence of a compliant host state, a group of concerned states 

could create a hybrid tribunal outside of the UN framework that could be empowered to exercise 

international jurisdiction or even a delegated form of domestic jurisdiction such as universal, 

passive personality, or protective jurisdiction.202 The hosting state or the coalition of states can 

receive assistance and international recognition through a regional organization, not necessarily 

the UN. This is the case with Kosovo Specialist Chambers, which was founded in 2017 with an 

agreement between the Republic of Kosovo and the European Union,203 and the African 

Extraordinary Chambers – a joint effort of negotiations between the African Union and the 
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government of Senegal.204 In her article, Schaack argues that NATO or another regional 

organization such as the Organization of Islamic Cooperation (OIC) could create a Syrian 

tribunal.205 While NATO is an international organization with a military focus206 and widely 

known as an emanation of Western Powers,207 OIC offers an interesting basis for reflection.  

OIC is the second largest inter-governmental organization after the UN with a membership of 57 

states with a total population of 1.8 billion people.208 The organization is considered the 

"collective voice of the Muslim world".209 It endeavors to safeguard and protect the interests of 

the Muslim people in the spirit of promoting international peace and harmony. According to Art. 

22 of the OIC Charter, the organization may establish subsidiary organs, specialized institutions, 

and grant affiliated status. Recommendations for establishing new organs can be made by the 

Council of Foreign Ministers in compliance with the Charter.210 Such a tribunal would be also in 

line with the objectives and principles of the Charter, which are, inter alia, “to support the 

restoration of complete sovereignty and territorial integrity of any Member State under 

occupation”,211 “to promote and protect human rights and fundamental freedoms”, “to cooperate 

in combating terrorism in all its forms and manifestations”, and “to protect and defend the true 

image of Islam”.212 Any possible initiative for establishing a tribunal, however, is likely to be 

hindered by cumbersome procedural rules. The decisions of the Council require full consensus or 
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at least two-third majority of the states that are present and voting.213 This is also the reason why 

the International Islamic Court of Justice, envisaged in art.14 as the principal judicial organ of 

the organization, has not been established yet. 

In conclusion, there is a lack of political will among states for achieving a sustainable solution 

such as establishing a new hybrid court. Even though some states, such as Sweden and the 

Netherlands, have already expressed their willingness to take part in such an endeavor,214 it 

would probably take years to have a hybrid court in place, which does not serve the pressing 

problem of the thousands of fighters captured by SDF. 

4.3. Operational and Procedural Challenges  

Hybrid courts usually emerge in post-conflict situations when there is insufficient local capacity 

to deal with mass atrocity, since fully functioning national courts, whose overall credibility 

cannot be impugned, mitigate the need for outside help.215 Hybrids are “mixed” courts that 

typically apply international criminal law and due process standards in conjunction with the 

domestic law of the state and include both international and local jurists. The present chapter is 

going to discuss the practicalities of a hybrid for ISIS such as applicable law, composition of 

staff, location and language. 

4.3.1. Applicable Law 

The applicable law is important with a view to successfully including local people in the judicial 

process and hence contributing to the recovery of the society from the atrocities they have been 

through.216 For a post-conflict justice mechanism to be perceived as effective by the non-Western 

populations of Syria and Iraq, it must be couched in terms that the local populations accept and 
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understand or, at the very least, is sensitive to realities and norms on the ground. Thus, some 

scholars suggest that a tribunal for ISIS should be applying a combination of International 

Criminal Law (IntCL), i.e. customary law, and Islamic Criminal Law (IslCL)– a mixture that 

could send a proper the message needed to build legitimacy in the eyes of both Western and 

Eastern countries.217  

Another argument in favor of the inclusion of Islamic Law in the set of substantive law applied 

by the future court is purely ideological. According to ISIS's philosophy, secular international 

criminal law is most definitely a “product of Western civilization”,218 a dimension of the very 

values ISIS is militarily opposed to. Hence, holding perpetrators liable exclusively under secular 

international criminal law would not produce an appropriate ideological effect. As the war waged 

by ISIS is not just a war of weapons but also, undoubtedly, one of ideologies, it would be wise to 

determine the responsibility of the authors of ISIS's crimes on the basis of values that they are 

claiming as their own219 – that is, on the basis of an Islamic Criminal Law.220  

When it comes to the applicable law of a hybrid, the compliance with fair trial standards is of 

crucial importance. In the post conflict environment following the end of the war in Syria and 

Iraq, a hybrid court may contribute to a culture shift through increased rights awareness and may 

lead to demand for change or increased accountability. That is why, it is essential that hybrid 

initiatives aspire to the highest standards of due process and international human rights.221 
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However, it is largely argued that there are non-trivial differences between IslCR and IHRL.222 A 

particular inconsistency is the existence of the so-called hudud crimes - a special category of 

crimes against God. Most of these crimes carry heavy sentences - such as flogging, stoning, or 

death penalty - and are not regarded as criminal acts according to Western Law (e.g. adultery, 

homosexuality, apostasy, etc).223 

Indeed, there is a question as to whether such inconsistencies might pose a challenge for the 

utilization of IslCL within the new tribunal for ISIS. Some research suggests that significant 

aspects of the criminal law within Shari’a, those which create a noteworthy distinction between 

IntCL law and IslCL, make it less likely that states that incorporate predominantly Shari’a into 

their criminal law systems will participate in international criminal law procedures.224 The truth 

is that the large-scale trend in the Muslim world has not been favorable towards human rights 

either.225  Furthermore, from an institutional perspective, the participation of Muslims in the 

international legal community has not been as high as might otherwise be helpful for Islamic 

legal integration.226 

In order to assess the possibility of blending IntCL and IslCL in a future tribunal for ISIS, we can 

refer to the Special Tribunal for Lebanon (STL) and the Iraqi High Tribunal (IHT), both of 

which apply, to a different extent, Islamic law as part of their domestic legal systems. IHT, for 

example, refers to both international227 and Iraqi law228 when it comes to the subject matter 

jurisdiction of the tribunal. However, the tribunal retains the death penalty229 and discards 

fundamental international fair trial guarantees such as the prohibition on trials in absentia and the 
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explicit requirement that guilt must be proven beyond a reasonable doubt.230 Ultimately, the IHT 

handed down the decision that resulted in the execution of Saddam Hussein in December 

2006.231 Due to political interference and failures to disclose evidence properly, this case has 

been cited as highly controversial, with some critics going so far as to declare it “such a failure 

that the case would not be cited as authority by any subsequent international judicial body”.232  

STL, on the other hand, offers an interesting example of creative mixture of applicable law. Art.2 

of the STL Statute provides for the application of Lebanese law in terms of substantive law, 

more particularly the definition of terrorism, while the following art. 3 refers to IntCL notions in 

terms of modes of liability.233 In addition, the Lebanese government has agreed to suspend the 

death penalty in connection with the proceedings of the tribunal,234 as part of the government's 

agreement with the UN, showing that a compromise between the two legal systems is possible.235  

When discussing the interplay between international and Islamic law, one must not ignore that 

the combination of various factors, such as the possibility of political changes reversing the trend 

of denouncing IHRL in Muslim societies, the ever-increasing globalization of international law, 

and the sheer need for Muslim societies to address human rights concerns in an effective way, at 

least potentially makes the collaboration between the two legal regimes in a future tribunal 

possible. Furthermore, although there is some degree of collision between IslCL and IHRL, the 

fact that there appears to be a “general acceptance of a number of core crimes, which are also 

held to constitute jus cogens, show[ing] that there is a sense of ‘overlapping-consensus’ 

…regarding some fundamental human rights”236 supports the aforementioned proposition. 

Consequently, the prospect of a new tribunal for ISIS applying a mixture of international and 

Islamic Law remains open.  
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4.3.2. Composition of the Hybrid 

Another way a hybrid courts build up legitimacy is by addressing the actual power dynamics 

within the hybrid itself in terms of local and international staff. How different hybrids are trying 

to strike the right balance varies a lot. At one end of the spectrum is Sierra Leone where the 

majority of the judges in the Trial and Appeals Chambers were appointed by the UN Secretary-

General and the remainder by the Sierra Leonean government.237 There is no requirement that 

those appointed by the Sierra Leonean government be Sierra Leoneans. This has led to a 

criticism that the legacy potential of the tribunal is not fulfilled.238 At the other end of the 

spectrum are Cambodia’s Extraordinary Chambers where judges from Cambodia are the 

majority.239 The agreement establishing the ECCC provides that decision-making procedure is 

based on the "supermajority principle": at least one international judge must support every 

decision that the court makes.240 However, fear that the government would use control over the 

local judges to influence the outcome of the proceedings casts a shadow over the legitimacy of 

the institution, as judges need to be seen as impartial and independent.241 The Bosnian War 

Crimes Chamber is innovative in terms of composition of staff, as it explicitly provides for a 

"phasing-out" scheme for the internationals. Starting with an international majority, it is 

envisaged that within five years it will have purely national panels.242  

In order to disarm the critique of imperialism of international criminal law predominant in the 

Middle East, a hybrid court for ISIS has to feature substantial numbers of local staff along with 

the internationally trained personnel.243 Eventual marginalizing of local institutions and actors 

 
237 Statute of the Special Court for Sierra Leone (2002), Art. 12. 
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240 Ibid, art.3 and art.4. 
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might undermine their authority and cast aspersions on their capabilities. Striking the right 

balance of personnel here is important not only in terms of legitimacy. Capacity building is not 

to be overlooked - through day-to-day interactions between local and international staff, the 

hybrid could train lawyers, court administrators, and other professionals who will work in 

various public and private sectors to rebuild the region once the war has ended.244 The 

composition of a hybrid dedicated to ISIS would be, however, very dependent on the political 

situation in Syria and Iraq and any possible changes of the regimes there. While the governments 

of these countries are seen as oppressive, there is little hope for local staff to be accepted as 

independent. 

4.3.3. Location and Language 

The location of the hybrid is another thing that adds to its legitimacy.245 Ideally, the tribunal 

would be located in the Middle East for both practical (proximity to victims, witnesses and 

evidence) and symbolic reasons (for instance, the seat of the Nuremberg Tribunal was highly 

symbolic, because it was in an important center of the defeated regime – and the tribunal 

adjudicating on the basis of Islamic law should not be too distant from the cradle of Islam). The 

same goes for the official languages of the institution - Arabic, which is Muslims’ sacred 

language and a predominant language in the Middle East, should be among the tribunal’s 

working languages. 

4.4. Concluding remarks on the possibility for a hybrid court for ISIS 

The hybrid structure looks like an acceptable option for dealing with ISIS not only because it 

represents the easiest way out of polarized political interests but also because of the impact over 

the local population. Locally located hybrids with a good mixture of international and national 

components in terms of staff, applicable law, and language “allow for national “ownership” of 

the court” and “greater public connection and understanding of the court,” as well as “encourage 

domestic capacity and knowledge to be built”.246 Although some European states have already 
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engaged in discussions, a collaboration with key actors and affected countries in the Middle East 

is still missing. Therefore, the prospects for establishing such a hybrid court remain politically 

limited. 
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5. Conclusion 

The war with ISIS is coming to an end: “We won against ISIS” said President Trump in a video 

on Twitter adding that he is withdrawing US forces from Syria.247 Is he right though? The 

military capacity of the group might be weakened but the destructive legacy of its rule is still 

potent.248 It goes without saying that “military campaigns are inherently dramatic, terrifying, and 

newsworthy” but “what happens after the weapons fall silent and global attention turns 

elsewhere is also critical to avoiding cyclical violence and instability”.249 After all the effort the 

international community has poured into the campaign against ISIS, now it is time to invest in 

peace and justice – or, more accurately, a sustainable end to the violence.  

The present thesis argues that there are several venues where ISIS fighters can be prosecuted and 

justice can be served. Domestic courts are the first possible solution of the crisis with the ISIS 

fighters and currently the only forum where perpetrators are being tried. Domestic proceedings, 

however, have limited reach due to jurisdictional obstacles. Investigating activities are highly 

dependent on states’ cooperation which proves to be challenging or in places impossible. Lack of 

unified policy coordinated by an authoritative international organ does not contribute to the 

cause. In spite of all the difficulties, more and more cases are proceeding to national courts 

providing states with valuable experience and victims with a sense of justice.  

The ICC – the second venue examined in the present paper – appears to have a legal basis to act 

under all three jurisdictional grounds discussed. Undoubtedly, the jurisdictional window is very 

narrow but in the presence of political will and determination, some proceedings, although 

limited in number, might take place. That would send a proper message in the fight against 

impunity, while at the same time restore the image of the Court. 
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Finally, it is argued that a hybrid court could be established with the main purpose of prosecuting 

ISIS fighters. This endeavor would require a substantial amount of financial resources and 

political compromise for the coalition of states or organizations, under which aegis the court 

would be established. Nevertheless, this opportunity seems more politically convenient, at least 

compared to proceedings at the ICC. 

It bears emphasizing that the present thesis does not argue that any of those venues is more 

appropriate than the others. On the contrary, the discussion suggests that all of them have their 

own advantages and disadvantages to overcome. If the international community is trying to 

achieve a fulsome and comprehensive accountability, it has to start thinking about a full 

spectrum decision, instead of focusing on tunnel vision approaches. This can be achieved 

through strengthening international cooperation between states and international organizations, 

and between the states themselves, with the purpose of creating a solution that is not one-sided 

and fugacious but, rather, a justice cascade of national and international bodies that can 

simultaneously address the full range of crimes committed by ISIS.250 Either way, the path to 

justice will be long and difficult and the victims must be armed with patience because, although 

the war against ISIS is coming to an end, one thing is for sure – “when the weapons fall silent, 

the battle for justice has just begun”.251 
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