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1 Chapter 1: Introduction 
Does the margin of appreciation doctrine of the European Court of Human Rights (ECtHR, or 

the Court) contradict the very rule of law standard the Court was established to protect? The 

rule of law applies to all government functions, including courts, to dispel threats of arbitrary 

use of governmental power.1 The rule of law is undisputedly a central standard the ECtHR 

applies in its control of Member States. Yet, does the Court conform to the rule of law them-

selves?2 Lautenbach writes, “in the long run international [courts] cannot continue to apply 

their rule of law standards to states if they do not conform to these standards themselves”.3 

This is particularly relevant to the ECtHR, which explicitly brings together European Member 

States with a shared heritage of rule of law – and which was explicitly charged to promote 

those values.4 The Court continuously applies the rule of law to Member States for full im-

plementation of the European Convention on Human Rights (ECHR or the Convention).  

 

However, the margin of appreciation doctrine appears to challenge the rule of law. One con-

cern is the unpredictable interpretation and application by the Court of this doctrine.5 It is 

therefore worth considering whether judgments employing the margin of appreciation are 

arbitrary in a way that violates rule of law. This paper focuses on only one aspect of the rule 

of law; namely, predictability and whether the doctrine threatens this aspect of the rule of law. 

Some of the central challenges and dilemmas this paper will examine is how the lack of pre-

dictability affects individuals and Member States. Specifically; 

-All individuals ought to receive the same amount of (minimum) protection under the Con-

vention. For this reason, one individual should not receive less protection compared to another 

individual residing elsewhere purely because that state receives a narrow margin of apprecia-

tion.  

 
1 Martin Krygier, “Rule of Law” in The Oxford Handbook of Comparative Constitutional Law, ed. Michael 

Rosenfeld and András Sajó (Oxford: Oxford University Press, 2012), 241. 
2 Geranne Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights (Oxford: Ox-

ford University Press, 2013), 15. 
3 Ibid., 15. 
4 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocol Nos. 11 and 14, 4 November 1950, preamble. 
5 See Janneke Gerards, “The Margin of Appreciation and Incrementalism in the Case Law of the European Court 

of Human Rights,” Human Rights Law Review (September 2018): 506. Eric Posner, The Twilight of Human 
Rights Law (Oxford: Oxford University Press, 2014), 139. 
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-Furthermore, since the margin of appreciation doctrine can best be described as vague, it 

confuses applicants to know what exactly their rights are, and what is left to their national 

authorities.  

- Then again, individuals may think it desirable to accept some sort of deference, or a margin 

of appreciation, if this means the ECtHR can function as a legitimate institution now and in 

the future. 

-Additionally, Member States also have a stake in the rule of law and require predictability of 

what their obligations are under the Convention, and what is left to their margin of apprecia-

tion. Both a narrow and wide margin seem incompatible with the rule of law when we are still 

struggling to get to grips with which elements of the doctrine are at work and why.  

-The Court fluctuates between the narrow and wide margin of appreciation, yet the intensity 

of review may still differ when the margin remains the same.  

- Member States submit to the jurisdictions to the Court in exchange for a certain margin of 

appreciation over certain subject matters. However, this contradicts the universal aspirations 

for human rights, which are arguably more predictable than a system of deference.  

- Finally, it is necessary to consider where to strike a balance between flexibility and precision 

to uphold judicial discretion without compromising the rule of law. 

 

I will argue that unless a clearer set of criteria are fixed for when a state enjoys a narrow or 

wide margin of appreciation, the doctrine is largely unforeseeable and runs the risk of criti-

cism that judges are applying the doctrine arbitrarily.6  We can only infer from judgments 

utilising the margin of appreciation how wide the margin is, which elements are at work, and 

how well they consequently guide states, since these judgments, in and of themselves, are 

unpredictable. This makes it near impossible to decipher a clear picture of the criteria govern-

ing the margin of appreciation. Nevertheless, there are reasons to favour a certain flexibility at 

the ECtHR, which is precisely what the margin of appreciation doctrine provides.7 Such as 

navigating hard cases, bolstering the legitimacy of the Court, and laying down a practice of 

judicial discretion. The margin of appreciation doctrine can for these reasons be a valuable 

aspect of the Court’s jurisprudence and its subsidiary agenda, if it is amendable to fixed crite-
 

6 ‘Predictability’ and ‘foreseeability’ are used interchangeably. 
7 Ronald St J. Macdonald, “The Margin of Appreciation,” in The European System for the Protection of Human 
Rights, ed. Ronald St. J. Macdonald, F. Matcher and H. Petzold (Dordrecht: Martinus Nijhoff Publishers, 1993), 
123. 
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ria. The principle of subsidiarity relates to the allocation of authority,8 which at the ECtHR 

means the primary responsibility to implement human rights falls to Member States.9  The 

margin of appreciation doctrine is one manifestation of subsidiarity at the ECtHR.10 This pa-

per will propose to standardize criteria governing who receives a margin of appreciation, ele-

ments that dictate the scope, and specify the intensity of review thereof, to mitigate the defi-

cits identified in the case analysis. The nature of judicial discretion is naturally vaguer than 

rules, but that does not detract from the Court’s responsibility to avoid arbitrariness in judg-

ments utilising a margin of appreciation. Thus, the Court should define the doctrine, and 

clearly indicate the policy in which decisions employing the margin of appreciation are made.  

 

1.1 Aim and purpose 

The principal question this paper sets out to examine is to what extent the margin of apprecia-

tion threatens the rule of law, and how the Court may reduce such threats. In answering this 

research question, we examine the following sub-questions. These will be instrumental to my 

argument that the margin of appreciation doctrine ought to be enforced with fixed criteria to 

comply with the rule of law, and elucidate the dilemmas raised in this paper. 

- Is it useful to apply the rule of law to the international judiciary, such as regional 

courts like the ECtHR?  

- Does the ECtHR already apply rule of law standards to Member States? 

- What is the minimum threshold of precision for interpretative tools, such as the mar-

gin of appreciation doctrine, to adhere to the rule of law?  

 

Investigating the role the rule of law plays in the international judiciary is topical for two dis-

tinct reasons. Even though the margin of appreciation doctrine has received more scholarly 

analysis than any other interpretative tool used at the ECtHR, there exists hardly any analysis 

concerning the relationship between the doctrine and the rule of law. Most analysis on the 

margin of appreciation doctrine has contributed to understanding its complex application to 

 
8 Andreas Føllesdal, “Appreciating the Margin of Appreciation” in Human Rights: Moral or Political?, ed. Ad-

am Etinson (Oxford: Oxford University Press, 2018), 275. 
9 Robert Spano, “Universality or Diversity of Human Rights? Strasbourg in the Age of Subsidiarity,” in Human 

Rights Law Review 14, no. 3 (September 2014): 489. 
10 Mathew Saul, “Structuring evaluations of parliamentary process by the European Court of Human Rights,” in 

The International Journal of Human Rights 20, no. 8 (October 2016): 1079. 
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different aspects of the Convention.11 It is only recently academics are beginning to question 

and express the concerns I raise in this paper, of its compliance with the rule of law.12 How-

ever, they have not pursued the implications of this relationship further. If the margin of ap-

preciation doctrine truly is incompatible with the rule of law, this should force Member States 

and the ECtHR to re-evaluate its role in the Court’s jurisprudence, and/or alternatively con-

sider fixing criteria for its application to render it more predictable. I will discuss why it is 

important for international and regional courts to respect the rule of law in order to bolster the 

institution’s legitimacy. I will evaluate whether the ECtHR applies rule of law standards to 

Member States.  Finally, the last chapter will consider the essence of judicial discretion and 

deference; closely considering what the minimal threshold for precision (or alternatively, 

maximum threshold for vagueness) that interpretative tools and principles can operate with 

whilst adhering to the rule of law.  

 

1.2 Methodology and structure 

1.2.1 Methodology 

The approach taken to answer the research question, and the following sub-questions, will be 

interdisciplinary. Human rights is, at its core, an interdisciplinary subject and there are ad-

vantages of going beyond one single discipline.13  Since this paper sets out to examine the 

compatibility of the concepts of the margin of appreciation and the rule of law, the nature of 

this paper concerns legal theory. Consequently, it is necessary to draw on both judicial as well 

as philosophical disciplines.14 Elements of both will be used simultaneously throughout the 

paper.  

 

In Chapter 4, the primary discipline will be judicial since the research question addresses 

analysis from select cases from the Court’s jurisprudence. Unable to evaluate all judgments 

with reference to the margin of appreciation doctrine, I have chosen select judgments that 

 
11 Steven Greer, The European Convention on Human Rights, Achievements, Problems and Prospects (Cam-

bridge: Cambridge University Press, 2006), 223. 
12 See Geranne Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 15. Geir 

Ulfstein, “Interpretation of the ECHR in light of the Vienna Convention on the Law of Treaties,” The Inter-
national Journal of Human Rights (2019) ISSN 1364-2987, 9. 

13 David P. Forsythe, “Human Rights Studies: On the Dangers of Legalistic Assumptions,” in Methods of Human 
Rights Research, ed. Fons Coomans et al. (Oxford: Intersentia, 2009), 75. 

14 Eva Brems, “Methods in Legal Human Rights Research,” in Methods of Human Rights Research, ed. Fons 
Coomans et al. (Oxford: Intersentia 2009), 85. 
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portray the Court’s case law in practice. The case selection has been chosen according to the 

‘most similar design’, in order to conduct a comparative analysis that makes the impact of the 

margin of appreciation doctrine clearer.15 This means the cases I have chosen are similar in 

both Member State, article, and subject matter. Specifically, the right to respect for private 

and family life within Norway on cases concerning child custody, access and adoption. This 

type of analysis aims to examine how the variable, the margin of appreciation doctrine, differs 

between the cases in order to illustrate whether this constitutes a predictability issue. The 

Court utilises the margin of appreciation doctrine in every chosen case. Moreover, the judg-

ments are all relatively recent, spanning from September 2017 to September 2018. This is 

deliberate in order to discuss the most recent pattern in the evolving doctrine. Choosing this 

design, however, does mean there is a limitation in the case law, in variation between states 

and articles. However, there is still merit in beginning to illustrate the relationship more close-

ly between the margin of appreciation doctrine and the rule of law since this has not been 

done previously. Furthermore, it is still problematic if the margin of appreciation doctrine 

threatens the rule of law within one Member State, whether or not this is representative of the 

Court’s practice in general.  

 

1.2.2 Structure 

Chapter 1 continues to establish the key terms of this investigation: the margin of appreciation 

and the rule of law, whilst illustrating the dilemmas that occur between these. Afterwards, the 

following main questions are addressed. Chapter 2 argues that not only is it important to de-

fend that the international judiciary ought to comply with international rule of law; it will ad-

versely affect individuals and Member States if they are deprived of predictability at the in-

ternational level. Chapter 3 addresses whether Court already applies a standard of the rule of 

law in its application of the margin of appreciation doctrine against Member States. Chapter 4 

analyses the rule of law in cases concerning child custody, access and adoption in Norway 

under Article 8 of the Convention.16 This case analysis aims to illustrate how the scope of the 

margin of appreciation can be unclear in seemingly similar cases. Additionally, that the inten-

sity of review can at times be lenient and at other times strict, despite receiving the same mar-

gin. These aspects make the margin of appreciation doctrine unpredictable, which adversely 

 
15 David Collier, “The Comparative Method,” in Political Science: The State of the Discipline II (Washington 

DC: American Political Science Association, 1993), 111. 
16 ECHR, supra note 4, Article 8. 
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affects the rule of law standard and ultimately the clients of the Court. I believe the selection 

of this example will be useful and representative since Article 8 is subject to national varia-

tions and large respect for national sovereignty. The following chapter clarifies the final sub-

question on what it would require for a principle such as the margin of appreciation doctrine 

to be sufficiently precise. Finally, I will briefly consider some responses to this paper before I 

conclude that whilst deference plays an important aspect to the ECtHR’s jurisprudence, the 

margin of appreciation doctrine ought to be amendable to fixed criteria to ensure predictable 

application in conformity with the rule of law.  

 

 Background 
This section further introduces the topic of this paper by expanding on the key terms. I will 

provide a definition of the doctrine of the margin of appreciation in section 1.3, and the rule of 

law in section 1.4. I will continue by framing what I take as particularly essential aspects of 

the rule of law and highlight predictability as the key component of the analysis between the 

rule of law and the margin of appreciation. Section 1.5 will illuminate the dilemmas arising 

from the margin of appreciation with respect to the rule of law, and section 1.6 will discuss 

how competing standards, such as democracy and human rights either can be seen in isolation 

with the rule of law, or substantively intertwined. Finally, I will offer some conclusory re-

marks in section 1.7. 

 

1.3 Doctrine of the margin of appreciation 
The margin of appreciation can be defined as “the measure of discretion allowed the Member 

States in the manner in which they implement the Convention’s standards, taking into account 

their own particular national circumstances and conditions”.17 Arai-Takahashi explains the 

margin of appreciation aims, in this way, to strike a balance between a uniform European 

conception of human rights and national interpretation;18 reducing the risk that the ECtHR 

abuses its power.19 Føllesdal explains there is an increased concern for legitimacy where 

Member States are subject to “the rule of not law but of lawyers”, which can be seen as undue 

 
17 Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the 

Jurisprudence of the ECHR (Oxford: Intersentia, 2002), 1.  
18 Ibid., 3. 
19 Føllesdal, “Appreciating the Margin of Appreciation,” 270. 
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power of non-accountable judges removed from national contexts.20 The margin of apprecia-

tion is for this reason considered, by some, as an approach by the Court to reduce this risk 

since it limits the scope of intervention by the Court, although I will later show how this can 

be contested in Chapter 4.21  

 

1.4 Rule of law standard 
A central task of the rule of law is commonly understood as protecting individuals from arbi-

trary exercise of governmental power.22 Member States to the ECHR have to appease the 

Court’s rule of law standard, which dictate laws cannot be arbitrary, nor can the law be ap-

plied in an arbitrary manner.23 Furthermore, the Convention has enshrined rule of law stand-

ards in the following articles; the right to liberty and security (Article 5), the right to a fair 

trial (Article 6), no punishment without law (Article 7), and the right to an effective remedy 

(Article 13).24  Arbitrariness intends to capture those judgments where the agent, or judge, 

was in the position to choose indiscriminately,25 or even where the exercise of power is far too 

unpredictable.26  

 

The list below encapsulates aspects of the rule of law in a judicial setting, as opposed to other 

governmental functions (such as police). This will clarify the role the rule of law has in a ju-

dicial setting (courts). However, I will only apply the first of these measures to my analysis 

since this paper is interested in analysing whether there is a risk the judiciary can abuse its 

power with the margin of appreciation doctrine. 1) Predictable exercise of power, which con-

stitutes foreseeable application of the law. 2) Ensuring that the law is administered according 

to its terms, and not on covert criteria (or on no criteria at all). 3) The law has to conform to 

existing legal practice; creating consistent practice. 4) Ensure access to courts and effective 

remedies. Finally, 5) the rule of law intends to guide the behaviour or action of others, and not 

 
20 Andreas Føllesdal, “Much ado about nothing? International Judicial review of human rights in democracies,” 

in The Legitimacy of International Human Rights Regimes, ed. Andreas Føllesdal, Johan Schaffer and Geir 
Ulfstein (Cambridge: Cambridge University Press 2014), 287. 

21 Ibid., 290. 
22 Krygier, “Rule of Law,” 241. 
23 Greer, “Method of Adjudication,” 201. 
24 ECHR, supra note 4, Article 5-7, 13. 
25 Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford: Oxford University Press, 1999), 

55. 
26 Krygier, “Rule of Law,” 241.  
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deprive individuals of sources and expectations from their judicial institutions.27 This latter 

aspect of the rule of law is in many ways the benefit of complying with the rule of law. In this 

way, when individuals are able to guide their behaviour according to the law, they are treated 

as a subject under the law with dignity.  

 

This list designate important measures which ensure that the rule of law is maintained and 

avoids the risk of arbitrariness in court proceedings. While all of these are important measures 

that protect different aspects of the rule of law, I am particularly concerned that the margin of 

appreciation threatens the aspects of the rule of law that denotes predictability alone. One way 

of threatening predictability is undue discretion. Arguably all interpretation requires some 

discretion, but the question is how this discretion is practiced. More on this in Chapter 5. 

Since this paper challenges the extensive discretion judges enjoy with the margin of apprecia-

tion doctrine, this paper will focus solely on how predictable the Court exercises this power 

towards individuals and Member States. The reason for not examining the other four 

measures is that they are less helpful in determining the threat of the margin of appreciation 

doctrine. To briefly explain why this is; the doctrine does not necessarily contradict earlier 

practice since its application is already vague. Therefore, it is difficult to ascertain whether we 

can describe the doctrine as in conformity with existing practice. Furthermore, it is more 

common to describe rules as being administered according to their terms, instead of principles 

or other interpretative tools. Additionally, the ECtHR already provides unique access to a su-

pranational human rights court. Finally, it is debatable to what degree interpretative tools are 

meant to guide behaviour of applicants and states. Solely analysing whether the Court upholds 

predictable exercise of power will allow this analysis to evaluate how appropriate it is for 

judges to defer judgment to national authorities (margin of appreciation), thereby challenging 

whether the Court adheres to the rule of law. 

 

To expand on the predictability requirement further, Krygier writes arbitrariness “comes in 

many guises”, one of which is unpredictability. If the rule of law is to address arbitrariness, 

then predictability is a vital element. This is because predictability counters arbitrary use of 

power. Krygier writes, “[u]npredictable exercise of power is [only] one way of treating its 

targets arbitrarily”.28 Thus, while I take arbitrariness to be “the real foe” of rule of law, I will 
 

27 Ibid., 237, 242. 
28 Ibid., 240-241. This list has been derived from Krygier (cited above).  
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primarily evaluate whether the margin of appreciation threatens the predictability require-

ment.29  I will measure the margin of appreciation doctrine for systematic poor performance in 

predictability. For any legal system may, to a larger or lesser degree, fulfil the standard, but a 

systematic poor performance will illustrate the Court undermines the rule of law.  

 

1.5 Which dilemmas arise when applying the rule of law to the doctrine of margin 
of appreciation?  

I have already introduced some central challenges in the introduction, and these will be put 

into context as I identify the dilemmas that arise when applying the standard of the rule of law 

to the doctrine of margin of appreciation. First, whether it is at all possible to reconcile the 

value of the rule of law with the margin of appreciation doctrine. Secondly, does the margin 

of appreciation compromise the aspirations for universal human rights? If it does, is this an 

aspect of the Court’s jurisprudence that we ought to accept anyway in order to preserve the 

Court? Finally, how should the nature of judicial discretion be balanced with the rule of law? 

 

1.5.1 The margin of appreciation doctrine or the rule of law: never both? 
Essentially one of the dilemmas between these two concepts is that the margin of appreciation 

doctrine is too unpredictable to adhere to the rule of law. We find this when we disentangle 

the function of the margin of appreciation doctrine. Firstly, the Court fluctuates between a 

narrow and wide scope without clearly defining what it truly means for a margin to be either 

narrow or wide. Secondly, it is unclear what the conditions are for granting more or less nar-

row scope. Lastly, the consequences of the scope, thereof, do not always translate into clear 

standards of review. Such as when the Court applies intense scrutiny to a case, which should 

be reserved for a narrow margin of appreciation only. These three aspects will be illuminated 

in the case analysis of Norway concerning the right to respect for private and family life. One 

major dilemma that derives from these three issues is whether it will be possible to both bene-

fit from the margin of appreciation doctrine, whilst upholding the rule of law. The benefits of 

keeping the doctrine is that it provides flexibility to hard cases, strengthens legitimacy, and 

allows for discretion at the ECtHR. However, one reason why many criticize the margin of 

appreciation doctrine is that the doctrine was not included in the original draft treaty. Protocol 

15 suggests to amend the ECHR’s preamble to explicitly mention the doctrine, yet I would 

 
29 Ibid., 236. 



10 
 

claim this is insufficient to promote predictable exercises of power since it does not elaborate 

any further on the contents of the doctrine.30 

 

It is important not to lose sight of the challenges if the margin of appreciation doctrine does 

not conform to the rule of law. There is a potential risk individuals residing in different Mem-

ber States receive varying degrees of protection under the ECHR. Furthermore, individuals 

are unaware what rights they may claim and what is in the hands of their national authorities. 

Furthermore, Member States need to know this difference as well to in order to uphold their 

human rights obligations under the Convention. Is it therefore possible to solve this dilemma 

without sacrificing either the fundamental value of the rule of law, or the doctrine that sup-

ports the Court’s subsidiary agenda?  

 

1.5.2 Universal aspirations of human rights v the ECtHR 
Some might disagree that the margin of appreciation doctrine does not create an issue for the 

rule of law. Krygier argues, more generally, that “it is not self-evident that discretion is of its 

nature illimitable or width unframeable, or either unreviewable or unaccountable. Width and 

discretion might indeed be necessary for flexibility in many circumstances of governance, and 

for many legitimate ends”.31 Føllesdal maps out how the discretion of the margin of apprecia-

tion can be important when there are several conflicting objectives.32 Such as when different 

assessments are both not legally or morally wrong.33 Gerards praises the margin of apprecia-

tion for its flexibility, precisely because it can navigate such difficult concerns.34 The question 

this raises is how do we mediate between these different views? It is not the intention of this 

paper to suggest that law has to adopt the strictest possible threshold for predictability without 

any means of flexibility. However, taking a favourable inclination towards discretion cannot 

be unlimited. Nollkaemper illustrates the nuances in this debate: 

 

Is it compatible with the rule of law to allow the very party whose compliance is in 
question to determine whether it is in transgression? How much loss of uniformity, 
which results from the inevitable influence of national law and national legal culture, 

 
30 Council of Europe, Protocol no. 15 amending the Convention on the Protection of Human Rights and Funda-

mental Freedoms, (June 2013), Article 1. 
31 Krygier, “Rule of Law,” 236. 
32 Føllesdal, “Appreciating the Margin of Appreciation,” 270. 
33 Ibid., 277. 
34 Gerards, supra note 5, 499. 
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can international law accept before reliance on national courts undermines the key 
values of the rule of law: consistency and predictability?35 

 

For the purposes of this paper, it is worth contemplating whether it is compatible with the rule 

of law that the margin of appreciation defers judgment to national authorities. Benvenisti, 

criticizes the margin of appreciation doctrine for compromising the universal aspirations of 

the ECHR for a uniform European conception of human rights, and in doing so, return appli-

cants to the authorities that violated their rights.36 Letsas identifies this dilemma as such, 

“these issues point to the relationship between the two foundational principles of a suprana-

tional human rights system: state sovereignty on the one hand and the universality of human 

rights on the other”.37 This dilemma is ardently complex. Member States are willing to submit 

some jurisdiction to the Court, but this is in exchange for deference in certain contexts, or 

over certain subject matters. For example, the right to life and the debate on abortion. Yet 

examples can quickly become intricate and taboo. If this line tramples on some human rights, 

is it worth accepting it in order to preserve the ECtHR?  

 

The argument presented in this paper is hopeful that a middle ground can be struck between 

these competing concerns. I will not argue that the margin of appreciation needs to be dis-

carded.  However, I will try to illuminate that the Court can balance the issue of predictability 

against the doctrine’s beneficial characteristics more appropriately. This introduces the final 

dilemma of the nature of discretion.  

 

1.5.3 The nature of judicial discretion 
The topic of the discretion of judges is closely linked to this project on the rule of law and the 

margin of appreciation doctrine. Discretion is defined by Dworkin as when the “legal sys-

tem…dictate no result and which therefore force the judge to choose a solution, that is, to 

exercise judicial discretion”.38 Within the ECtHR system, it is not always clear whether an 

 
35 André Nollkaemper, National courts and the international rule of law (Oxford: Oxford University Press, 

2011), 14. 
36 Eyal Benvenisti, “Margin of Appreciation, Consensus and Universal Standards,” N.Y.U. Journal of Interna-

tional Law and Politics (1999): 843. 
37 George Letsas, “Introduction,” in A Theory of Interpretation of the European Convention on Human Rights 

(Oxford: Oxford University Press, 2007), 2.  
38 Ronald Dworkin, “Symposium: Philosophy of Law Judicial Discretion”, The Journal of Philosophy 60, no. 21 

(1963): 624. 
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interference amounts to a violation of the Convention when, for example, rights are limited by 

interests of national security, public safety, or economic well-being of the country. When the 

Court has to balance between the ‘respect for private and family life’ on the one hand and 

national interests on the other, it is not always clear what is more in line with the Convention. 

The dilemma is finding a balance that accommodates both the value of discretion with the rule 

of law. 

 

There are good reasons to value the discretion of international judges – but there are counter-

vailing values, and possibly trade-offs that have to be carefully considered with regard to the 

rule of law. The margin of appreciation doctrine is valuable to the ECtHR since it provides 

flexibility. However, as this paper will illustrate, the margin of appreciation undermines the 

rule of law since it contradicts predictable exercise of power. If we understand the doctrine as 

a type of principle the Court utilizes to interpret the Convention and cases before it, how pre-

cise does the doctrine have to be to adhere to the rule of law? There certainly are degrees of 

specificity and vagueness when it comes to judicial tools and markers. Rules are much more 

specific than principles. Principles are typically vaguer, precisely in order to be applicable 

when rules are too broad. In general, principles are not taken to threaten the rule of law. Ra-

ther, they are incorporated within a positivist theory of law. A principle is thus, “a standard 

that is to be observed… because it is a requirement of justice or fairness or some other dimen-

sion of morality”.39 An example of such a principle is the principle that no man shall profit by 

his own wrong.40 The important point is that principles are taken into account when they are 

relevant.41 This reveals the difference between rules and principles more clearly. For, princi-

ples have to be weighed; judges have to consider and balance their importance. Rules cannot 

be described in this way, since when two rules conflict, neither is more or less valid than the 

other.42 Naturally, some rules may stipulate that one rule trump the other if it is more specific. 

However, this is not an exception, since it is stipulated by a rule.43  

 

 
39 Ronald Dworkin, “The Model of Rules,” in Law Reason and Justice, ed. Graham Hughes (New York: New 

York University Press, 1969), 14. 
40 Ibid., 14. 
41 Ibid., 18. 
42 Ibid., 19. 
43 Ibid., 19. 
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It is, for this reason, not unreasonable that the Strasbourg judges should have some sort of 

discretion. Dworkin explains, “Even when, as is more often the case, a court is determined to 

follow a particular textbook rule if it applies, that rule may be so ambiguous that it is not clear 

whether it applies, and the court cannot decide simply by studying the language in which the 

rule has been expressed”.44 This “rule” is similar to human rights law; even Article 8 of the 

ECHR with regard to the limitation in Article 8(2).45 It has not been obvious which aspects 

the right to respect for private and family life ought to protect. The judges have had to define 

the scope and contents of this right. This right now encapsulates custody, access and adoption 

of children, immigration and expulsion of individuals, rights of homosexuals and transsexu-

als, surveillance and data collection, access to information, rights of prisoners and more.46 The 

Court has also had to declare inadmissible applications or no violation because the complaint 

does not fit into Article 8.47 Additionally, if two rules apply, a judge must weigh competing 

rights; this also requires discretion. A common example of this from the ECtHR is balancing 

Article 8 with the right to freedom of expression enshrined in Article 10.48 However, unlim-

ited judicial discretion entirely dispels the criteria of predictable exercise of power. The ques-

tion that remains is how to carry out lawful discretion at the ECtHR without compromising 

value the rule of law. The argument showing why fixing criteria for its application is needed 

will be presented in Chapter 5. 

 

1.6 Some final competing standards of the rule of law 
Democracy and human rights are commonly seen together with the rule of law. This is often 

referred to as a substantive view of the rule of law. These concepts are specifically mentioned 

as part of a shared common heritage of the Member States in the preamble of the ECHR.49 On 

the substantive view of the rule of law, a violation of either democratic values or human 

rights, is in extension, also a violation of the rule of law. For example, subjecting individuals 

to a legal system requires treating each individual with dignity and respect.50 Since human 

 
44 Dworkin, “Symposium: Philosophy of Law Judicial Discretion,” 627. 
45 ECHR, supra note 4, Article 8. 
46 Arai-Takahashi, supra note 16, xiii. 
47 See Rees v United Kingdom, application no. 9532/81, Merits (1986), §47.  
48 See Ólafsson v. Iceland, application no. 58493/13, merits and just satisfaction (2017).  
49 Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 23. 
50 Krygier, “Rule of Law,” 240. 
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rights are deeply rooted in human dignity,51 this illustrates how human rights and the rule of 

law are intertwined. Indeed, Grossman argues that international courts cannot violate core 

human rights without compromising their legitimacy as a legal institution.52 This overlap ex-

ists because an affront to either the rule of law or the fundamental values of human rights 

sends a blatant message of abuse of power which weakens an institution’s legitimacy.  

 

However, there are reasons to see the rule of law as separate from other standards. Raz writes, 

“[i]f the rule of law is the rule of the good law then to explain its nature is to propound a com-

plete social philosophy. But if so the term lacks any useful function.”53 He contends, namely, 

that the rule of law is just one virtue, or standard, among democracy and human rights, that a 

legal system may have or lack to varying degrees.54 For example, according to this view, a 

state can legalise slavery, but still be considered respecting the rule of law. If we agree with 

this assessment, one could understand democratic values and human rights standards compet-

ing with the rule of law. By this I mean separable from the rule of law and satisfied to various 

extents regardless of satisfaction with the rule of law.  

 

Yet for the purposes of this paper, a substantive conception is more helpful. Not only does the 

slavery example run counter-intuitive to our instincts, but also in our day and age, we are un-

likely to accept that States who systematically violate fundamental human rights or deny 

democratic rights to its citizens are abiding by the rule of law. Applying a substantive concep-

tion will therefore be more relatable to the operation of a regional human rights court such as 

the ECtHR.  

 

1.7 Conclusory remarks: the relationship between the margin of appreciation 
doctrine and the rule of law 

This paper aims to analyse the relationship between the margin of appreciation and the rule of 

law. I examine to what extent the ECtHR respects the rule of law, as reflected in the above 

criteria, which denotes predictability to avoid the risk of arbitrariness. I ask whether the Court 

 
51 James W. Nickel, Making Sense of Human Rights 2nd ed. (Oxford: Blackwell Publishing, 2007), 53. 
52 Nienke Grossman, “The normative legitimacy of international courts,’ Temple Law Review 61 (2012): 101-

102. 
53 Joseph Raz, “The Rule of Law and its Virtue,” in The Authority of Law Essays on Law and Morality (Oxford: 

Oxford University Press), 211.  
54 Ibid., 211.  
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applies the rule of law in its own judgments, which concern a margin of appreciation (Chapter 

3). Furthermore, I question how successful the ECtHR is at upholding the rule of law in its 

own judgments (Chapter 4). I hope to conclude by illuminating the somewhat challenging 

relationship the ECtHR has with the rule of law and doctrine of margin of appreciation. 

Above all, to stress the importance that the margin of appreciation doctrine is applied appro-

priately, in a fashion that provides predictability within the framework of the rule of law. 

 

2 Chapter 2: Rule of law at the international level  
I have now introduced the concept of the margin of appreciation and the rule of law, to show 

how these may be at odds with one another. Here, my aim is to expand on the rule of law; 

illustrating how topical the theme of the rule of law is when it is transferred to the internation-

al level. This section will answer the following preliminary questions. First, is there a concern 

that the international judiciary should respect rule of law? Secondly, is applying rule of law to 

the international level at all useful? Finally, how important is the rule of law to an analysis of 

the margin of appreciation? Understanding the answers to these questions will better frame 

the topic of rule of law for Chapter 4 and strengthen my argument that the ECtHR should ad-

here to the rule of law.  

 

2.1 Call for the rule of law at the international level  

This section will illustrate the concern that exists in academia, calling for the international 

judiciary to respect the rule of law more generally, and specifically to the ECtHR. This will 

illuminate the research question, which is the analysis of the threat to the rule of law by the 

use of the margin of appreciation doctrine. Crawford questions whether it is at all appropriate 

to the function for the international judiciary to observe the same rule of law standard that it 

applies to national systems of government.55 He argues it is appropriate, making the case that 

“In the long run national systems founded on the rule of law cannot tolerate review by inter-

national systems not so founded”.56 The ECtHR cannot be seen as an exception. The ECtHR 

is tasked with developing and maintaining the minimum standards of the fundamental free-

doms found in the ECHR.57 Member States still have responsibility over policy matters, 

 
55 James Crawford, “International Law and the Rule of Law,” Adelaide Law Review 24 (2003): 5, 9.  
56 Ibid., 9. 
57 Gerards, supra note 5, 496. 
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which shows how the ECtHR accommodates cultural traditions and institutional differences.58 

This primary function of the Court entails that the Court reviews independent applications 

from citizens in the jurisdiction of Member States.59  

 

Lautenbach identifies a similar concern. She highlights the importance of abiding by the rule 

of law, claiming it cannot be ignored since it eventually will affect the Court’s authority.60 By 

‘authority’, I interpret Lautenbach to be questioning the willingness of Member States to 

submit to review by an international court. Taking these concerns seriously is significant to 

protect the normative legitimacy of the ECtHR, which authors such as Føllesdal have already 

identified as under pressure.61 This paper understands legitimacy as “whether [the] institution 

ought to have the right to rule over its subject.” With this in mind, we find that protecting le-

gitimacy is of vital importance to the maintenance of international courts and tribunals. Espe-

cially since there is backlash against international courts, and the ECtHR in particular.62 Thus, 

the analysis of whether the ECtHR itself respects rule of law standards is important to consid-

er if it may affect the Court’s legitimacy. Furthermore, if the legitimacy of the ECtHR is 

weakened, it will only impact those who truly need individual human rights protection the 

most. Namely individuals who have had their human rights violated by their own govern-

ments.  

 

2.2 Is it useful to apply the rule of law to the international judiciary?  

However, some authors question whether it is at all useful, and who benefits from, applying 

the rule of law internationally. Ulfstein differentiates between international courts as subjects 

and providers of the rule of law. He explains that courts contribute to respect for the law, but 

also ensures, or provides, minimal procedural entitlements, such as access to courts.63 On the 

other hand, courts, as subjects, have to apply the law (opposed to extra-legal considerations), 

and “fulfil certain minimum standards with respect to their composition, procedure and style 

 
58 Nickel, Making Sense of Human Rights, 36. 
59 Greer, “The Method of Adjudication,” 195. 
60 Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 15. 
61 Føllesdal, “International judicial review of human rights in well-functioning democracies,” 276. 
62 Mikael Rask Madsen et al. “Backlash against international courts: explaining the forms and patterns of re-

sistance to international courts,” International Journal of Law in Context (May 2018): 197. 
63 Geir Ulfstein, “International Courts and Tribunals and the Rule of Law in Asia,” in Global Constitutionalism 

from European and East Asian Perspectives, ed. Takao Suami, Anne Peters, Dimitri Vanoverbeke and Mat-
tias Kumm (Cambridge: Cambridge University Press, 2018), 519. 
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of interpretation to be credible judicial institutions.”64 However, with this in mind, it is not 

apparent that domestic rule of law is useful to international courts since states are the primary 

subjects of international law. In other words, should states have the same rights to rule of law 

as individuals? Waldron raises two distinct differences that occur when the rule of law is ap-

plied to international courts. First, there is no all-powerful global-sovereign that states needs 

protecting from. Secondly, states are not equally vulnerable, like individuals are in domestic 

settings, when power is exercised upon them.65 Or in other words, individuals are primarily 

the beneficiaries of rule of law domestically. How, then, can the rule of law be useful in the 

international realm and to Member States?  

 

Whilst I agree with these differences, and that domestic rule of law is not entirely analogous 

to international rule of law, there still exists strong reasons to apply rule of law to the interna-

tional level. Ulfstein describes how “the … power of international institutions, including [in-

ternational courts]” are rising, and explains it may be appropriate to “examine the application 

of rule of law standards to such institutions”.66 This is particularly true for the ECtHR since it 

is described as the most effective regional human rights courts to exist.67 It also explains why 

both Waldron and Ulfstein identify that states may claim or demand a certain degree of pre-

dictability of how international law applies to them, and what their obligations stemming from 

international law requires.68 Since applications lodged to the Court are always against states, it 

is intuitively reasonable to claim a certain degree of predictability before ratifying the ECHR. 

In the following section, I will illustrate what individuals and Member States potentially lose 

when deprived of predictability. 

 

2.3 How important is protecting the rule of law when it concerns the margin of 

appreciation?  

Having settled that states should also be thought of as having some interests to the rule of law, 

like that of individuals in domestic settings, this sub-section will consider the importance of 
 

64 Ibid., 519. 
65 Jeremy Waldron, “Are Sovereigns Entitled to the Benefit of the International Rule of Law?,” European Jour-

nal of International Law 22, no. 2(2011): 322-323. 
66 Ulfstein, “Courts and tribunals and the rule of law in Asia,” 520-521. 
67 Laurence R. Helfer, “Redesigning the European Court of Human Rights: Embeddedness as a Deep Structural 

Principle of the European Human Rights Regime,” The European Journal of International Law Vol. 19 no. 
1 (2018) 126. 

68 Ulfstein, “Courts and tribunals and the rule of law in Asia,” 521. Waldron, supra note 65, 323. 
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protecting the rule of law, especially when it concerns the margin of appreciation. Asking 

what is it that individuals and states potentially lose when deprived of predictability. I will 

illuminate that undermining the rule of law when applying the margin of appreciation doctrine 

can threaten individuals and states in different ways. Both warrant more discussion on the 

relationship between the rule of law and the margin of appreciation, which will be highlighted 

in the case analysis.  

 

2.3.1 Individuals  

Individuals’ relation to the Court is that of having the ability to obtain applicant status. The 

individual X will submit their case of violation of one or more of the fundamental rights en-

shrined in the ECHR against their state. One preliminary observation; in the above section I 

mainly focused on whether it was possible and useful to apply rule of law to international 

courts such as the ECtHR. This does not detract from the fact that it is still important that in-

dividuals have predictability at the ECtHR, as a regional court. For one thing, the Court has 

the primary function of the protection of the individuals’ human rights. Thus, it is not the 

Member States that needs protecting. For this reason, the rule of law should continue to pro-

tect individuals from domestic proceedings to proceedings at the ECtHR. 

 

More importantly is that all individuals protected by the Convention receive the same amount 

of (minimum) protection. It should not be the case that an individual residing in France cannot 

claim the human right another individual residing in Sweden can claim. The ECtHR applies 

what is known as the principle of effective protection. This entails that the Court interprets a 

case in light of the object and purpose of the treaty. Namely, the ECHR “is intended to guar-

antee not rights that are theoretical or illusory but rights that are practical and effec-

tive…designed to safeguard the individual in a real and practical way.”69 Based on this, it 

follows those individuals from the forty-seven Member States should have right to the same 

freedoms and protections in the Convention. The nature of the margin of appreciation, how-

ever, is to give leeway to the Member State. Thus, there is a degree of unpredictability wheth-

er the Court will treat individuals equally. The concern, then, is that the margin of apprecia-

tion will create a discrepancy if it does not satisfy the predictability criteria. There are two 

possible scenarios that illustrate how this deprivation will affect individuals. First, individuals 

 
69 Airey v Ireland, application no. 6289/73, merits (1979), §24, 26. 
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who lodge complaints with new subject matters to the Court cannot foresee, or predict, 

whether the subject matter of their complaint merits their state a margin of appreciation. Addi-

tionally, they are deprived of the foreseeability of whether this margin ought to be wide or 

narrow.  

 

Secondly, there exists an even greater concern that the margin the Court defers will vary be-

tween Member States. This will directly affect individuals in the forty-seven Member States 

differently. The consequence of depriving individuals of reasonable rule of law protection at 

the international level may cause an arbitrary uneven Convention where some individuals are 

better off than others. Without standardizing criteria to the margin of appreciation doctrine, 

the Court risks applying the margin differently between individuals from different Member 

States. Complying with the rule of law shows why it is important that the margin of apprecia-

tion doctrine is utilised equally. 

 

2.3.2 States 

On the other hand, Member States are not the beneficiaries of the ECHR, and for this reason 

face a different sort of threat when they are deprived of the rule of law. As mentioned above, I 

have established that states have an interest in predictability when it comes to their interna-

tional treaty obligations. Thus, states also have a stake in the rule of law, yet how important is 

this with regards to the margin of appreciation alone? In my view, it can potentially be quite 

damaging to utilise the margin of appreciation without fixed criteria for a prolonged time pe-

riod. The reason for this was touched upon in the previous sub-section; the margin of appreci-

ation may vary between different Member States. Moreover, it is also not good if the margin 

of appreciation doctrine is applied differently in different cases concerning the same state.  

 

On the face of it, this may seem unproblematic. In 2015, Member States met to reaffirm the 

objective of the ECHR at the Brussels Declaration. At the same time they reiterated the “sub-

sidiary nature of the supervisory mechanism…in particular the primary role played by nation-

al authorities… and their margin of appreciation.”70 This sentiment was also expressed in the 

 
70 Council of Europe, “High-level Conference on the ‘Implementation of the European Convention on Human 

Rights, our shared responsibility’ Brussels Declaration,” (2015), 1. 
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Brighton Declaration in 2012.71 This suggests Member States value and encourage the margin 

of appreciation, and have emphasised this for several years. The margin of appreciation doc-

trine has thus earned itself a place in the preamble of the ECHR once Protocol 15 takes ef-

fect.72   

 

Despite this, Member States are still threatened by the margin of the appreciation because it 

violates the principle of sovereign equality if it the doctrine is not applied equally to Member 

States. Nollkaemper takes as a starting point that the core elements of domestic rule of law 

should also be pursued at the international level. He notes, “The commonly made distinction 

between a rule of law at the international level and a rule of law at the national level may be 

firmly rooted in principles of sovereignty”.73 To unpack this, it is important to highlight two 

things in particular that undermine the rule of law. Firstly, the principles of sovereignty refer 

to state consent.74 This can be construed as the state consent to the ECHR and the jurisdiction 

of the Court. Furthermore, the adoption of Protocol 15 requires the consent of the contracting 

parties.75 However, the margin of appreciation has not yet been clearly outlined. This makes 

its application unpredictable and questions the extent to which states have consented to its 

application. 

 

The second aspect is the sovereign equality of states, which is where the margin of apprecia-

tion can stir up new issues for the rule of law. At the moment, the Court has not fixed criteria 

for the doctrine’s application, which means it is applied at the judges’ discretion. I will get 

back to whether discretion is necessarily in conflict with the rule of law in Chapter 5. The 

point I am making here is that the margin of appreciation will differ between Member States 

depending on how the Court interprets the context of a given State and the rights at stake. 

This will also determine whether a state receives a wide or narrow margin. This results in a 

hugely various applications of the margin of appreciation doctrine, adding to its unpredictable 

 
71 Council of Europe, “High Level Conference on the Future of the European Court of Human Rights Brighton 

Declaration,” (2012), 3. 
72 Council of Europe, “Protocol No. 15 amending the Convention on the Protection of Human Rights and Fun-

damental Freedoms” Council of Europe Treaty Series – No. 213. Article 1. 
73 Nollkaemper “National courts and the international rule of law,” 3.  
74 Hans Kelsen, “The Principle of Sovereign Equality of States as a Basis for International – Organization,” Yale 

Law Journal 53, no. 2  (1944): 209. 
75 Council of Europe, “Protocol No. 15,” Article 7. 
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scope. Brems has earlier outlined the extent of this diverse interpretation.76 To summarise, 

even if it is in the states’ interest to encourage the subsidiary nature of the ECtHR, this en-

couragement could actually be unfavourable as it violates the rule of law, depriving Member 

States of sovereign equality.  

 

Spano claims in his article, “States that do not respect the rule of law … and do not ensure the 

impartiality and independence of their judicial systems … or mask prejudice and hostilities 

towards vulnerable [minorities], cannot expect to be afforded deference under process-based 

review”.77 If this deference takes the form of a margin of appreciation, it potentially allows 

the Court to cherry pick which Member States receives more favourable discretion. Spano 

ought to differentiate between domestic rule of law and international rule of law. Even though 

his statement has honourable intentions, it still requires a rethinking of the margin of apprecia-

tion doctrine in order to not run into issues of sovereignty. It is essential to the function of the 

ECtHR that States are treated as equals in all relevant aspects, including the application of the 

margin of appreciation. For those states that do violate domestic rule of law will unavoidably 

breach the Convention and face the consequences of a violation. A set of fixed criteria of the 

margin of appreciation doctrine will go a long way to ensuring equal application to Member 

States. Thereby, enhancing the transparency and predictability of the proceedings.  

 

2.4 Conclusory remarks 

In this light, this paper aims to frame an analysis of the threat of the margin of appreciation 

doctrine against the rule of law at the ECtHR. The argument is made that while the margin of 

appreciation doctrine has some merits, and may yet still become a valuable interpretative tool, 

without a fixed set of rules or criteria guiding its application, it undermines the predictability 

required by the rule of law. This section has demonstrated just why this is potentially so dam-

aging if the international judiciary, and the ECtHR for our purposes, does not adopt the inter-

national rule of law standard. This can have adverse impacts such as weakened normative 

legitimacy. The rule of law can benefit both individuals and states in international courts. 

Mainly because if they are deprived of predictability it causes adverse effects for individuals 

 
76 Eva Brems, “The Margin of Appreciation Doctrine in the Case-Law of the European Court of Human Rights,” 

Zeitschrift fur auslandisches offentliches recht und volkerrecht (1996): 240-241. 
77 Robert Spano, “The Future of the European Court of Human Rights: Subsidiarity, Process-Based Review and 

the Rule of Law,” Human Rights Law Review (2018): 491. 
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lodging complaints. Moreover, it is important that the margin of appreciation doctrine be ap-

plied in the same way. This avoids sovereign inequality among the forty-seven Member 

States.  

 

3 Chapter 3: Does the ECtHR apply the rule of law?  
This section is interested in investigating whether ECtHR applies the rule of law against 

Member States’ own legal system. I will first give a brief exposition of the four-fold test in 

determining ‘law’ in Articles 8-11. This will give us insight to the Court’s procedural work-

ings and identify the role the rule of law already plays at the Court. The argument will be 

made that since the Court requires the rule of law by Member States, it therefore should ad-

here to the rule of law itself.  

 

3.1 Identifying ‘law’ in the four-fold test  

The Court has developed a practice of measuring the quality of the law in Member States’ 

legal system. This section will illustrate that the Court applies the rule of law when it 

measures the quality of the law. Articles 8-11 are commonly regulated by the margin of ap-

preciation doctrine because these rights contain limitations clauses. These are the rights to 

respect for private and family life, freedom of thought, conscience and religion, freedom of 

expression, and freedom of assembly and association. These articles contain limitations that 

are described either as “in accordance with the law” or “prescribed by law”, followed by “and 

is necessary in a democratic society in the interest of” national concerns such as public safety, 

national security, economic well-being, prevention of crime or disorder, protection of public 

order, health or morals.78  

 

Greer expands on a four-fold test, which, illustrates how the Court determines law when the 

ECHR dictates something needs to be either in accordance with or prescribed by law.79 First, 

the Court considers whether domestic legislation sanctions the infraction.80 The reason for 

reviewing the domestic legislation is that “the Court permits a broad national discretion in 

interpreting domestic law” since the national judge is better placed to deliver judgment on 

 
78 Council of Europe, Supra Note 4, Articles 8-11.  
79 Greer, “The Method of Adjudication,” 201. 
80 Ibid., 201. 
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whether law-making procedures have been followed.81 Secondly, the Court considers whether 

the law was made accessible. This is a central aspect to the Court’s understanding of the rule 

of law.82 Thirdly, the Court checks for predictability in domestic legislation for the reason that 

laws should be “sufficiently precise” in order for individuals to foresee legal consequences.83 

The Court has stated in Groppera Radio AG and Others v. Switzerland that predictability en-

tails, if necessary, acquiring expert advice.84 More importantly, to ensure predictability, laws, 

which contain limitation clauses and thereby are open to discretion, must indicate their 

scope.85 However, elsewhere, the Court has stated “the detailed procedures and conditions to 

be observed do not necessarily have to be incorporated in rules of substantive law”.86 This 

means that the scope does not have to be prescribed by law. In the same judgment, the Court 

elaborates that the precision will depend on the subject matter; mentioning surveillance as an 

example of high threshold for precision and predictability as it would otherwise be contrary to 

the rule of law as arbitrary interference. This last example neatly introduces the last of the 

four-fold test, which requires ensuring adequate safeguards are in place against arbitrary inter-

ference. This primarily denotes predictability safeguards in order to ensure the individuals 

concerned, or the public at large, are sufficiently aware, and able to guide their behaviour.  

 

The four-fold test to determine the meaning of law in the purposes of Articles 8-11 neatly 

illustrate how the rule of law plays a role in the procedural evaluations in the ECtHR’s review 

of Member States. Some may also describe this type of a review as carrying a “strong proce-

dural bias”.87  However, as illustrated in Chapter 2, the ECtHR ought to be careful to apply 

the rule of law to Member States when they do not adhere to the same standard of predictabil-

ity themselves with regard to the margin of appreciation doctrine. In other words, if the EC-

tHR finds it appropriate to apply the criterion of predictability unto Member States, the EC-

tHR should itself adhere to this standard. However, this is not the case, and the next Chapter 

will pursue analysing the effects on individuals and Member States when they are deprived of 

predictability. 

 
81 Ibid., 201-202. 
82 Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 78. 
83 Greer, “The Method of Adjudication,” 202. 
84 Groppera Radio AG and Others v. Switzerland, application no.10890/84, merits (1990), §68. 
85 Greer, “The Method of Adjudication,” 202. 
86 Malone v. the United Kingdom, application no. 8691/79, merits (1984), §68. 
87 Luzius Wildhaber, Role of the ECtHR, 9, quotation taken from Greer, “The Method of Adjudication,” 201. 
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4 Chapter 4: Case law analysis 
This section will take a closer look at three of the ECtHR’s judgments where the Court has 

considered and applied a margin of appreciation. The analysis will use the cases to illustrate 

and expand on the challenges highlighted in Chapter 1. Namely, the scope of the margin, the 

intensity of review, as well as how the Court offers precise guidance to individuals and states. 

I have narrowed my focus to cases pertaining to Article 8 on the right to respect for private 

and family life in Norway. The reason for this is two-fold. This article contains a limitation 

clause, which the Court commonly regulates with a margin of appreciation. Secondly, it is not 

necessary for my argument to illustrate that any or every article where a margin of apprecia-

tion is applied threatens the rule of law. Even single instances where the rule of law is threat-

ened undermines the Court’s compliance, and by extension, its normative legitimacy. Thus, 

even a few cases, which illustrate low compliance with the rule of law, suffice for this paper’s 

argument, regardless of whether or not they are representative of other judgments. 

 

4.1 Article 8: Custody, access and adoption 

Consider what is covered by Article 8, and its intentions and obligations. The right to respect 

for family life is enshrined in Article 8: 

 

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence.  

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic soci-
ety in the interests of national security, public safety or the economic well-being of 
the country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others.88  

 

This article sets out to protect four distinct freedoms in Article 8(1), and as the wording of 

“right to respect” suggests, this entails protection from arbitrary interference.89 The jurispru-

dence of Article 8 at the Court covers a variety of subject matters relating to private and fami-

ly life, and home, and correspondence. Such as custody, access and adoption of children, chil-

dren born out of wedlock (relates to family life), or policy approaches to questions of homo-

 
88 Council of Europe, supra note 4, Article 8.  
89 Arai-Takahashi, supra note 16, 60. 
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sexuality and transsexuals (private life). Furthermore, the categories of home and correspond-

ence conducts analysis of surveillance and data collection, as well as access to such infor-

mation.90 The cases selected for this analysis concerns custody, access and adoption only. 

This theme is reoccurring for cases filed against Norway. Seeing as this Member State gener-

ally has few applications lodged against it, compared to other Member States, it gives rise to 

the concern that individuals and the state are, in one way or another, troubled with how to deal 

with matters concerning custody, access and adoption at the domestic level 

 

When the Court considers an interference with Article 8 they approach the question of viola-

tion in three steps. Firstly, by considering whether the interference is in “accordance with the 

law”. Secondly, whether it has had a legitimate aim, and thirdly, by considering whether it is 

necessary in a democratic society.91 Additionally, it is important to note that the Court stated 

in an early judgment that Article 8 “does not merely compel the Member State to abstain from 

such interference: in addition to this primarily negative undertaking, there may be positive 

obligations inherent in an effective respect for private or family life”.92 Thus, Article 8 entails 

both negative and positive obligations borne by the Member State.  

 

4.2 Puzzling scope, narrow or wide? 

This sub-section deals with the dilemma highlighted in section 1.5.1, specifically regarding 

the issue of scope. Allegedly, a narrow or wide margin of appreciation will affect what is left 

to national authorities’ discretion. Hence, a narrow margin of appreciation will leave little 

discretion to national authorities, whereas a wide margin of appreciation will leave aside more 

discretion. This should have a significant bearing on the outcome of a case since the extent of 

discretion should sway the Court’s decision in favour of the national authorities. However, the 

Court is not consistent with specifying the scope of margin of appreciation. In M.L. v. Nor-

way, the applicant explicitly makes an argument for a narrow margin of appreciation concern-

ing the choice of placing the applicant’s child in foster care outside the immediate family.93 

However, not only did the Court not deal with this argument, the Court also fails to specify 

the scope of the margin of appreciation in the judgment. In its decision, the Court merely 

 
90 Ibid,. 60-61. 
91 Ibid., 61. 
92 Airey v Ireland, supra note 68, §32. 
93 M.L. v. Norway, application no. 43701/14, merits and just satisfaction (2017), §32. 
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states the domestic authorities “did not exceed the margin of appreciation”.94 This is particu-

larly puzzling since the applicant specifically referred to the scope of the margin of apprecia-

tion. This case is unpredictable in two ways. First by not responding or dealing with the ar-

gument laid forth by the applicant. Here it should be mentioned that the other arguments by 

the application were both dealt with. Secondly, since the Court frequently differs between a 

narrow or wide margin of appreciation in its jurisprudence, there is no obvious reason to sug-

gest why it should refrain from specifying the scope in this case.  

 

As stated above, Article 8 is commonly regulated by a margin of appreciation, and there is 

some consistency to this practice by the Court. Arai-Takahashi identifies a tendency by the 

Court to “confer a wide margin of appreciation upon the relevant welfare and judicial bodies 

of the Member States in evaluating what are the best interest of children”.95 He explains this is 

due to domestic authorities being better placed to assess the situation since they are in direct 

contact, and have better access to the case. Additionally, state intervention into familial affairs 

depends on the state’s traditions and perception of the family, as well as the state’s available 

resources.96 This was identified in the case law of all the Member States, not solely Norway. 

These findings are consistent with both Jansen v. Norway and Mohamed Hasan v. Norway, 

where a wide margin of appreciation was afforded in each instance.97  

 

Yet how do we interpret this practice of affording a wide margin by the Court when it con-

cerns M.L.? There exist several plausible explanations as to the decision-making process of 

the Court. The scope, conferring wide discretion to domestic authorities could be implicit in 

the judgment and the Court’s reasoning. Alternatively, the facts of the case were established 

in such a way that illustrated the state’s compliance with the Convention, that the role of the 

margin of appreciation was minor. Then again, perhaps the margin of appreciation was neither 

narrow nor wide, simply a median margin if you will. The Court often speaks of either a nar-

row or a wide margin of appreciation; creating a binary illusion, but it is uncertain whether the 

margin of appreciation doctrine is binary, or a range. Yet these interpretations do not explain 

why the argument for a narrow margin of appreciation were not dealt with. The Court ex-
 

94 Ibid., §58. 
95 Arai-Takahashi, supra note 16, 64. 
96 Ibid., 64-65. 
97 Jansen v. Norway, application no. 2822/16, merits and just satisfaction (2018), §90. Mohamed Hasan v. Nor-

way, application no. 27496/15, merits and just satisfaction (2018), §145. 
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plains, “The applicant complains about the placement of C in a foster home outside his bio-

logical family … and the procedure in that regard. It is thus not for the Court to examine 

whether relevant and sufficient reasons were given for that care order as such”.98 However, it 

is unclear how this pertains to the margin of appreciation. It could be that the argument the 

applicant made is not applicable to the margin of appreciation doctrine at all, but it is unclear 

if the Court has reasons for withholding this assessment. In fact, this would have been an apt 

opportunity to advise individuals on the margin of appreciation, and when it is appropriate to 

argue for either a narrow or wide margin of appreciation in complaints. 

 

This relates directly to predictability and the rule of law. Since earlier case law indicates cus-

tody, access and adoption of children are subject matters where the Court have a “prevailing 

tendency” to leave a wide margin of appreciation to the national authority,99 the applicant, as 

well as her legal counsel could be described as not having clear guidance on the matter of the 

doctrine. This lack of predictability could be described as threatening the ECtHR compliance 

with international rule of law. Consequently, the Court should be under scrutiny for 1) not 

responding to the scope of the margin of appreciation, and 2) indicating the tendency to con-

fer wide discretion to the national authorities on the subject matter of child custody, access 

and adoption. Being consistent about the scope of the margin of appreciation in every judg-

ment, would give more precise guidance, hence increased predictability, to both individuals 

and Member States. Seeing as the Court already specifies scope in several judgments, this 

would only entail a minor, and costless, change on behalf of the Court. 

 

4.3 Ambiguous consequences 

Even where the Court indicate the scope of the margin of appreciation, it does not always ex-

plain how the margin is utilised, which elements are at work, or what consequences follow. 

This section therefore deals with the dilemma in section 1.5.1, and the issue that intensity of 

review varies when the scope of the margin remains the same. Firstly, the Court exercises 

unpredictable review where subject matter, Member State, and scope are consistent. Secondly, 

in both Jansen and Mohamed Hasan the Court “recognizes that authorities enjoy a wide mar-

gin of appreciation in assessing the necessity of taking a child into care”, but then refrains 

from reiterating the scope in their decision, and in fact omit whether the margin of apprecia-
 

98 M.L. v. Norway, supra note 93, §44. 
99 Arai-Takahashi, supra note 16, 64. 
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tion was exceeded or not.100 This way, it is near impossible to decipher which elements are 

genuinely at work in making a final decision.  

 

4.3.1 Lenient or strict review: inconsistent application  

Gerards criticises the Court since the scope “hardly ever clarifies the consequences of the 

margin for the standard of review”.101 By review, she refers to a test of reasonableness, since 

the Court leaves discretion to national authorities to determine the reasonableness of the inter-

ference.102 She goes on to demonstrate how in practice the Court can divulge the intensity of 

the review, but often times where a wide margin is accorded, the actual review is strict.103 On 

the other hand, when a narrow margin of appreciation is applied, the Court’s test of reasona-

bleness is “lenient and permissive”.104 For this reason, there seems to be a level of ambiguity 

in what relevance the scope of the margin of appreciation bears on the subsequent review. In 

Jansen the Court finds a violation of Article 8 after the applicant lodged a complaint for the 

refusal of any contact sessions with the applicant’s child, A.105 This violation occurred whilst 

the Court recognized a broad margin of appreciation. It may be that a violation of Article 8 is 

reconcilable with the fact that national authorities enjoy a wide margin of appreciation. Yet 

Gerards challenges the Court to stay true to the real meaning of the doctrine, and it is uncer-

tain that they comply with the genuine intention of a broad margin in Jansen. 

 

A more in-depth analysis of Jansen confirms Gerards critique of the ECtHR. The Court be-

gins by accepting that the measure did constitute an interference, and that it was in accordance 

with the law. Therefore, the Court tasks itself only with examining whether the interference 

was “necessary in a democratic society”.106 Here, the Court clarifies that a fair balance has to 

be struck between “a pressing social need” and that “a proportionate legitimate aim [was] 

pursued”, and that the Court “takes into account” a margin of appreciation” is dealt the na-

tional authorities.107 However, this margin quickly becomes vague in what follows. The Court 

 
100 Jansen v. Norway, supra note 97, §90. Mohamed Hasan v. Norway, supra note 97, §145. 
101 Gerards, supra note 5, 504. 
102 Ibid., 501. 
103 Ibid., 503. 
104 Ibid., 505. 
105 Jansen v. Norway, supra note 97, §73. 
106 Ibid., §86. 
107 Ibid., §89. 
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explains the scope of the margin of appreciation will vary due to the nature of the issue and 

the seriousness of the interests at stake; balancing the protection of the child against the aim to 

reunite the family promptly.108 This serves as the justification for according a wide margin of 

appreciation. Yet, this differs from Arai-Takahashi’s assessment that the prevailing tendency 

of a wide margin boils down to national authorities being better placed to assess the situation 

since they are in direct contact with the stakeholders, and to respect varying familial tradi-

tions, and a state’s available resources. 

 

Nevertheless, once the scope has been established, the Court claims, “a stricter scrutiny is 

called for in respect of any further limitations”, such as restrictions placed by the authorities 

on parental rights of access, and of any legal safeguards designed to secure an effective pro-

tection of the right of parents and children to respect for their family life.”109 This indicates 

that although the Member State is granted a wide margin of appreciation, this is only for spe-

cific purposes, which is why the Court lists the above restrictions. Thus, the margin is a little 

less than wide, but arguably not entirely narrow.  

 

Despite these restrictions, the Court continues to make new substantive assessments of the 

facts of the case. The Court has increasingly been falling back on procedural review, yet what 

this analysis shows is that the Court went beyond a strict procedural review.110 Procedural 

review refers to the quality of the judicial and parliamentary process, and ensures, for in-

stance, the parent or parents were sufficiently involved in the process. Some parts of the 

judgment in Jansen seems to be in line with this tendency.111 In addition to this, the Court 

accedes that the domestic court did not err in their risk-assessment of abduction.112 However, 

the Court departs from this procedural tradition when they state “there are no grounds for con-

testing that the domestic authorities carried out a sufficiently in-depth examination of the case 

or … based on what was considered to be in A’s best interests,”113 yet continue to critique the 

Member State’s interpretation of the Convention.114 The Court’s reasoning places weight on 

 
108 Ibid., §90. 
109 Ibid., §90. 
110 Gerards, supra note 5, 505. 
111 Case of Jansen v. Norway, supra note 97, §95. 
112 Ibid., §97. 
113 Ibid., §100. 
114 Ibid., §101. 
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the positive duty of the state to facilitate family reunification, and claims four contact sessions 

per year would reduce the risk of revealing the child’s whereabouts. Deducing that four con-

tact sessions would not reveal the child’s whereabouts undoubtedly undermines the domestic 

court’s assessment of abduction risk. The Court is not easily accepting of the reasons or ar-

guments by the government, even when it is clear the domestic decision was free from arbi-

trary decision-making. The Court can therefore be described as making new substantive as-

sessments on both the abduction risk, as well as the child’s best interest that departs from the 

state’s own assessment of the case. Therefore, this seems to go beyond a procedural review. 

 

Possibly, this critique could be challenged by arguing that the Court intended to apply a strict-

er scrutiny instead of awarding a wide margin of appreciation since this complaint did refer to 

“restrictions placed by authorities on parental rights of access”115 - namely, refusing contact 

sessions with A. Stricter scrutiny appears to entail a narrower margin. However, it is unclear 

how ‘recognizing the necessity for taking a child into care’, which merits a wide margin, does 

not entail stricter scrutiny since this also involves restricting parental rights of access in one 

way or another. The Court should clarify this aspect. If stricter scrutiny entails a narrower 

margin, then the Court ought to say this.  Predictability could be enhanced by writing more 

precise judgments that identify the scope of the margin of appreciation and how this scope 

affects the review. 

 

Additionally, the assessment of Jansen is more thorough than either the Mohamed Hasan or 

M.L. In Mohamed Hasan the complaint involves the decision to remove parental authority, 

and authorize the adoption of A and B (the children of the applicant).116 This judgment uses 

similar language, pointing to a stricter scrutiny in respect for restrictions placed by authorities 

on parental rights of access.117 However, the Court readily accepts the decisions made at the 

national level, and refrains from making new substantive judgment as seen in Jansen.118 This 

creates a discrepancy in the intensity of review where the margin of appreciation remains the 

same, which arguably should not be the case.  

 

 
115 Ibid., §90. 
116 Mohamed Hasan v. Norway, supra note 97, §163 
117 Ibid., §145. 
118 Ibid., §157-8,161-2. 
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Admittedly, there also exists elements of the judgment in Jansen that point to a subsidiary 

role by the Court, which uphold a predominantly procedural review. Such as reaffirming that 

perceptions of appropriate intervention vary between Member States, and that what was miss-

ing was a better balancing of short-term and long-term considerations for the child. Yet, argu-

ably, this analysis demonstrates that the Court did not in reality afford a broad margin of ap-

preciation since the actual review was more fitting with a stricter review called for in instanc-

es of a narrow margin of appreciation. In comparison, the assessment of Mohamed Hasan is 

more lenient, despite the similarities in the cases. This illustrates that margin of appreciation 

can invariably differ, causing ambiguous consequences for the subsequent review by Court 

since this review can vary considerably even where the subject matter, Member State, and 

scope remain the same. 

 

4.3.2 Omission of acting within, or exceeding, the margin of appreciation 

Furthermore, neither Jansen or Mohamed Hasan have any reference to whether or not Nor-

way exceeded or remained within their margin of appreciation in the final decision.119 What 

relevance does this bear on the final judgment? In the case of Jansen, Norway did breach the 

Convention. Whereas, in Mohamed Hasan there was no violation of Article 8. The relevance 

of the margin of appreciation doctrine to the final judgment becomes diffuse when the Court 

refrains from indicating whether the margin of appreciation was exceeded or not. Arguably, if 

the Court finds a breach of the Convention, the margin has been exceeded. However, I would 

still claim that when the margin of appreciation is omitted, the Court makes “no clear connec-

tion between determining the margin of appreciation, [and] establishing the appropriate level 

of intensity of review.”120 This deprives individuals and Member States of knowledge on what 

grounds the margin was or was not exceeded, and contributes to incoherency about the appli-

cation of the doctrine. 

 

To better provide guidance on the role the margin of appreciation doctrine plays on child cus-

tody, access and adoption, the Court ought to both indicate the scope early in the judgment, 

and explicitly refer to whether this margin was exceeded or not in its decision. It is puzzling 

that none of the cases selected for this analysis have both of these elements, but rather only 

one or the other.  
 

119 Jansen v. Norway, supra note 97, §104, and Mohamed Hasan v. Norway, supra note 97, §163. 
120 Gerards, supra note 5, 501-502. 
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Another source of confusion is that it becomes challenging to decipher what role the margin 

of appreciation plays for the judges. When considering questions of the rule of law and pre-

dictability, does it make sense for either individuals or states to argue for an either narrow or 

broad margin of appreciation, such as in M.L., when there are no clear consequences? Some 

scholars complain that the margin of appreciation doctrine “masks the real basis for its deci-

sion”.121 This can occur, for instance, when the subject matter is particularly sensitive. Alt-

hough the topic of child custody in Norway has been subject to international scrutiny,122 it 

seems plausible that this is not the real source of confusion, rather a consequence of poor 

guidance by the Court.123 This is also evident in M.L. where the Court only refers to the mar-

gin of appreciation at the very end of the judgment, end without expanding on its scope or 

application in the judgment.124 The common theme running through these three cases is that 

the Court is not setting clear standards of review, or explaining the consequences from apply-

ing the margin of appreciation doctrine. Subsequently, the relevance of the margin of appreci-

ation on the final judgment is difficult to discern, and potentially even mute.  

 

4.3.3 Substantively mute? The consequence of ambiguous judgments for the margin of 

appreciation doctrine.  

One of the consequences of the above analysis is that an unprincipled case law may deprive 

the margin of appreciation doctrine from a defensible substantive purpose.125 Without a sub-

stantive purpose, the role of the margin of appreciation doctrine becomes arbitrary. Gerards 

predicts the demise of the margin of appreciation doctrine since its application is not clearly 

defined, the applicable scope is obscure, and there are no clear standards of review.126 For 

these reasons, she argues the Court has, “made [the doctrine] into a substantively rather empty 

rhetorical device”.127 In the cases analysed above, it also appears that the Court is mentioning 

 
121 Letsas, “Introduction,” 3. 
122 Tim Whewell, “Norway’s hidden scandal,” BBC (3rd August 2018): Last Accessed 12 July 2019.  
https://www.bbc.co.uk/news/resources/idt-sh/norways_hidden_scandal. 
123 There may exist normative reasons to protect the legitimacy of “barnevernet,” the child custody welfare ser-

vices in Norway. These welfare services are essential and do serve an overall valuable purpose to protect 
children. Therefore, there may be overriding normative interests not to undermine or weaken the legitimacy 
of this governmental function.  

124 M.L. v. Norway, supra note 93, §58. 
125 Gerards, supra note 5, 502. 
126 Ibid., 501. 
127 Ibid., 497. 
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the margin of appreciation doctrine only to employ it for the presentation of the Court’s con-

siderations or decision. Instead, the Court may have utilised different principles of review to 

assess the merits of the case. If the margin of appreciation is a rhetorical device, this contrib-

utes to an unpredictable doctrine.  Thus, two sources of contestation with the predictability 

requirement identified thus far, is that 1) the margin of appreciation doctrine is not precise, 

and 2) it may be substantively mute, contributing to further confusion of its genuine benefits 

to respecting the sovereignty of Member States.  

 

The impact of an unpredictable margin of appreciation doctrine is distressing since we should 

not lose sight of the valuable aspects of the doctrine. Arai-Takahashi argues, “The margin of 

appreciation is both necessary and desirable to allow for some flexibility”.128 He argues that 

not only does the doctrine’s application show, on part of the ECtHR, some goodwill on behalf 

of the Member States; it also goes a long way in aiding the complex process human rights 

adjudication with diverse values across Member States.129  

 

4.4 Absence of predictability 

A central task to this analysis is examining how precise the Court is in offering guidance to 

individuals and states when it concerns the margin of appreciation doctrine, since this is a key 

aspect of the rule of law. This section deals with the issue of what happens when individuals 

and states are deprived of predictability and the dilemma, in section 1.5.2, between the uni-

versal aspirations of human rights against the prospects of no court at all. The ECtHR is con-

sistent in their practice that the subject of child custody, access and adoption are included 

within the right to private and family life. Furthermore, they recognize that authorities enjoy a 

wide margin of appreciation in assessing the necessity for taking a child into custody in most 

cases.130 These aspects of predictability are valuable, but there are other aspects of the Court’s 

case law that undermine the rule of law through an absence of predictability. The above anal-

ysis of puzzling scope and ambiguous consequences have already portrayed this to some de-

gree. The main purpose of this sub-section is to expand on consequences arising from an ab-

 
128 Arai-Takahashi, supra note 16, 234. 
129 Ibid., 235. 
130 I write most cases since it was not specified in M.L., additionally since the previous discussion touched on the 

meaning of ‘strict scrutiny’ applied by the Court.  
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sence of predictability within Article 8 for Norway and argue that these do in fact amount to a 

threat for the rule of law.  

 

4.4.1 Importance of predictability for Member States 

The margin of appreciation doctrine’s role has become diffuse and obscure, and this predicta-

bility issue is directly affecting Norway’s compliance with the Convention from a judicial and 

policy perspective. Mohamed Hasan demonstrates the issue of the Court providing inadequate 

guidance in two different ways. Firstly, the margin of appreciation doctrine is only one way 

the Court is implementing their subsidiary nature by deferring judgment to the Member State. 

In the facts of Mohamed Hasan, the domestic High Court’s reasoning includes direct refer-

ence to the ECHR; “deciding to remove the parent’s parental responsibility and granting con-

sent to the children’s adoption … was not in breach of Article 8 of the Convention”.131 This 

illustrates Norway is implementing the Convention into domestic judicial proceedings. In 

addition to this, the Supreme Court demonstrates a consistent practice of requiring “strong 

reasons” and “thorough examination” for the removal of parental responsibility in alignment 

with the ECtHR’s case law,132 in particular Johansen v Norway.133 This portrays the link that 

exists between domestic courts and the ECtHR, which is that domestic courts “tend to follow 

the jurisprudence of the ECHR in interpreting the Convention”.134 Consequently, the Member 

State claims, “domestic law [is] in conformity with [the principles] in the case law of the Eu-

ropean Court of Human Rights”.135 Even though the Court did not find a breach of the Con-

vention in Mohamed Hasan, it did find a breach later, in September 2018, in Jansen. Argua-

bly, if the Member State can be seen to implement the ECtHR’s case law into its own judicial 

proceedings, and avoid breaches of the Convention, there should be fewer cases coming to the 

Court on this matter. However, this is far from what is occurring. As early as July 2019, it is 

reported that sixteen new cases on child custody, access and adoption have been transmitted 

to the Court.136 Adding to the already seven existing cases awaiting judgment. Norway gener-

ally has a lower number of complaints and cases against it compared to other Member 

 
131 Mohamed Hasan v. Norway, supra note 97, §108. 
132 Ibid., §115,118.  
133 Johansen v. Norway, application no. 17383/90, merits and just satisfaction (1996), §78. 
134 Helfer, “Redesigning the European Court of Human Rights,” 133. 
135 Mohamed Hasan v. Norway, supra note 97§117. 
136 Asle Hansen, “Sjokkangrep mot norsk barnevern,” Dagbladet (3rd July 2019): Last accessed 11 August 2019. 

https://www.dagbladet.no/nyheter/sjokkangrep-mot-norsk-barnevern/71363829.  
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States.137 This suggests there is a wide discrepancy on the guidance on Article 8 since Nor-

way, seemingly, is attempting to follow the ECtHR’s interpretation and case law jurispru-

dence on this matter.  

 

Moreover, it may also undermine the Court’s stance that domestic authorities enjoy a wide 

margin of appreciation on this matter, since so many cases are being transmitted to the Court. 

If we are to believe that that the ECtHR applies a margin of appreciation in order to respect 

variations in when states believe it is appropriate to intervene in familial circumstances, and 

their differences in available funds, why is one Member State struggling so much more com-

pared to others? Possibly, Norway has a lower threshold to intervene, which explains why 

there are more cases. However, since Norway is implementing the ECHR into their jurispru-

dence, it does not explain why this Member State is not awarded more deference. 

 

Helfer argues the Convention should be embedded into national mechanisms, but explains 

“where these national mechanisms are inadequate, the ECtHR should increase its supervision 

of domestic courts and political bodies and provide incentives for government actors faithful-

ly to follow the Court’s case law and to remedy Convention violations at home”.138 This 

seems to apply to the problem at hand; Norway has inadequate mechanisms on child custody, 

access and adoption. Although I agree with Helfer that the ECtHR needs to better guide the 

Member State to remedy the Convention at home, increasing supervision and creating incen-

tives does not provide a precise solution to remedy the threat against the rule of law. Helfer 

seems to suggest that the Member State is unwilling to implement the Convention, which is 

not obviously the case with Norway. Helfer also suggests the ECtHR should encourage su-

preme courts to apply case law from the ECtHR to lessen the amount of applications that end 

up in Strasbourg.139 However, this also does nothing if the Supreme Court still experiences 

the case law and the margin of appreciation as unpredictable. There may be several criticisms 

to the margin of appreciation doctrine, but lack of predictability certainly appears to be one of 

them. This surmounts to a threat against the Court’s compliance with the rule of law.  

 

 
137 “Den europeiske menneskerettsdomstolen,” Norwegian Institute for Human Rights. Accessed 12th July 2019: 

https://www.nhri.no/menneskerettighetene/den-europeiske-menneskerettighetsdomstolen/.  
138 Helfer, “Redesigning the European Court of Human Rights,” 139. 
139 Ibid., 158. 



36 
 

A second aspect of Mohamed Hasan, which demonstrates the inadequate guidance on the role 

played by the margin of appreciation, involves domestic policy development. If the margin of 

appreciation doctrine were more predictable or better established by the Court, it would allow 

for better policy development at the national level. In Mohamed Hasan this policy issue is 

referred to as follows,  

 

Parliament had examined, and a majority had supported, a proposal from the Government 
…, which had discussed the issue of considerable decline in adoptions in Norway. In the 
proposal it had been suggested that the child welfare authorities had developed a reluc-
tance to propose adoptions in the aftermath of the Court’s finding of a violation in Johan-
sen…even though research had shown that it was in a child’s best interest to be adopted 
rather than experiencing a continuous life in foster care until coming of age.140 

 

This indicates a reluctance on behalf of the child welfare authorities to intervene in child cus-

tody, access and adoption cases precisely due to poor guidance by the Court, in fear of anoth-

er breach of the Convention since Norway “overstepped their margin of appreciation” in Jo-

hansen v Norway.141 However, as research indicates in the quotation above, this is not neces-

sarily in the best long-term interest of a child. From a normative perspective, the Court seems 

to be weakening the human rights protection, due to inadequate guidance on this matter. This 

may even suggest that the Court should follow its own advice that the right to respect for pri-

vate and family life is not best served by the international judge but left to national authorities 

if it means the best interests of the child are upheld. If the Member State was given more pre-

cise guidance and became competent on both the scope and consequence of the margin of 

appreciation doctrine, this adverse result could potentially be avoided. Nevertheless, the more 

important aspect of what the above quotation reveals is that poor guidance is negatively af-

fecting policy development, as well as judicial proceedings as argued in the first instance. 

 

What the ECtHR arguably needs is more thorough rules and criteria governing the margin of 

appreciation doctrine. This would better increase guidance from the Court on their application 

of the margin of appreciation doctrine. This could take the form of laying down fixed criteria 

guiding the application of the margin of appreciation doctrine. This would help mitigate the 

policy influence from negative judgments. Additionally, it would decrease the number of 

 
140 Mohamed Hasan v. Norway, supra note 97, §119. 
141 Johansen v Norway, supra note 135, §93. 
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complaints if the domestic courts were competent on what the margin of appreciation entails. 

I will sketch out some proposed standards in section 4.4.3. 

 

4.4.2 Importance of predictability for individuals 

The domestic issues identified both at the judicial level and concerning policy development 

will ineluctably affect individuals. The concern that individuals residing in one country may 

be benefitting differently from individuals living elsewhere comes to life. Referring back to 

Chapter 2 on the importance of protecting individuals when it concerns the margin of appreci-

ation, I claimed all individuals protected by the ECHR should receive the same amount of 

minimum protection. Now, having analysed three cases granting a margin of appreciation, 

there still exists some confusion, on behalf of the applicants, regarding their rights under the 

ECHR. Namely, what protection does Article 8 serve, and what is left to national authorities.  

 

By mediating the right to respect for private and family life with a margin of appreciation, the 

Court offers, in practice, different forms of protection across Member States. Arguably, this 

may not be a human rights issue from the perspective of the ECtHR since they are intending 

to respect national variations to intervene in child custody, access and adoption cases, offering 

only minimal protection.142 Nickel supports this perspective, defending that it is appropriate 

for states to shape societies, including laws and institutions, according to its own cultures and 

traditions.143 Whereas this may be a legitimate aim to pursue, this becomes a rule of law issue 

since the Court has a somewhat sporadic use of the term margin of appreciation. In one in-

stance, claiming Norway remained within their margin of appreciation, without properly de-

fining the scope or explaining why. In another, stating a broad margin of appreciation is af-

forded but conducting a much more thorough investigation than in a similar case. This lack of 

clarity weakens the predictability needed by individuals residing, not only, in Norway, but 

elsewhere in Europe too. Even with proper legal advice, individuals may be at a loss to rea-

sonably foresee their claims when lodging applications to the Court since they are unable to 

infer accurately from other cases in neighbouring Member States, but their own, since the 

Court respects different forms of family intervention. This strengthens my argument that the 

margin of appreciation is threatening the rule of law since there is a clear lack of predictability 

both from within one Member State, but also comparably between different Member States.  
 

142 Nickel, Making Sense of Human Rights, 36-37. 
143 Ibid., 37. 
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A uniform Convention applied across Member States would mitigate the predictability issues 

identified above. The reason why I raise this point is that it demonstrates the dilemma of 

maintaining the margin of appreciation doctrine against the aspirations of universal human 

rights seen in section 1.5.2. When the ECtHR aims to respect national variations in interven-

ing into familial affairs, it means individuals and Member States are less helped by looking at 

their neighbours for insight into the Convention standards, thereby limiting the predictability 

of the margin of appreciation doctrine. To decrease the role of the margin of appreciation doc-

trine, and instead applying the Convention more uniformly across the Member States, would 

increase predictability of the doctrine and the ECtHR’s practice.  

 

However noble these aspirations of universal aspirations of human rights are, it is not neces-

sarily feasible. Striking a middle ground between human rights protection and national sover-

eignty may preserve human rights better in the long term.144 If the margin of appreciation, and 

the role of deference it plays at the Court is a valuable aspect to Member States, which en-

sures the ECtHR’s continued existence, this may be more desirable. Besides, the ECHR only 

protects minimal standards, but that is not to say States cannot provide superior human rights. 

From a normative perspective, it may still be more desirable for individuals to accept some 

sort of margin of appreciation, if it means the ECtHR can function as a strong, authoritative, 

and legitimate institution now and in the future. The margin of appreciation is therefore a val-

uable tool for several reasons. It may legitimize the Court, it can aid in hard cases, and it pro-

vides a flexibility the Court requires to adjudicate a complex Convention. Nevertheless, the 

predictability issues highlighted could still be mitigated by amending the margin of apprecia-

tion doctrine. 

 

4.4.3 Proposed standards 

The recommendations this paper suggest for the margin of appreciation doctrine is this: 1) the 

ECtHR has to lay down criteria for what governs an application of a margin of appreciation. 

2) The Court ought to develop consistent elements that decide the doctrine’s scope. 3) The 

Court ought to specify for each right and subject matter what type of review is off limits when 

a broad margin of appreciation is awarded.  

 
144 Macdonald, “The Margin of Appreciation”, 123. 
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Regarding the first criteria, do all Member States receive a margin of appreciation on given 

issues (e.g. the right to respect for private and family, freedom of expression…), or is this 

margin purely reserved for those Member States who respect the rule of law domestically? If 

the ECtHR want to reserve a margin of appreciation only for Member States who respect the 

rule of law domestically, as Spano suggests, this would be unproblematic if it were a fixed 

criteria. This could additionally motivate Member States to strive for better rule of law gov-

ernance at home in order to receive more deference from the ECtHR, as Helfer proposed.145 

 

Secondly, the Court ought to indicate which elements of the margin of appreciation are at 

work to specify the scope, and why. In M.L. it was questionable whether this case received a 

wide or narrow margin of appreciation. If the Court explicitly mention the elements that guide 

the decision of the scope of the margin, it would increase the predictability of what is within 

the margin of appreciation of Member States qualifying for increased deference. Simpson 

writes that it would have been possible to standardize a criterion in a general limitation clause, 

affecting Articles 8-11, but explains this was never done, and thus, “the end product was 

somewhat disorderly.”146 At least now, with the ECtHR’s expansive case practice, it will be 

possible to lay down fixed elements drawing on past judgments. Possible elements include 

seriousness of interference, measured against harm caused. For example, the Court has previ-

ously held that surveillance requires a higher threshold of precision in Malone v. UK; this 

could also be taken to affect the scope of the margin.147 Undoubtedly, the Court has a respon-

sibility to scrutinize cases concerning severe harm. Thus, serious interferences with the poten-

tial for greater harm require a narrow scope. Although the Court did indicate some factors in 

the cases analysed above, these factors do not identify a common denominator that can be 

used more broadly, and consistently, throughout the Court’s jurisprudence.148 That being said, 

seriousness of interference and harm caused are flexible enough to be able to reasonably infer 

the same scope for future cases. At the same time, this is specific enough to determine that 

child custody, access and adoption entail a broad margin of appreciation. These elements 

 
145 Helfer, “Redesigning the European Court of Human Rights”, 139. 
146 A.W.B Simpson, Human Rights and the End of Empire – Britain and the Genesis of the European Conven-

tion (Oxford: Oxford University Press, 2001), 715. 
147 Malone v. United Kingdom, supra note 86, §70.  
148 Macdonald, “The Margin of Appreciation”, 122. 
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could be further developed with the aim of dealing with sensitive elements. Such as whether 

the case concerns ethnic or minority issues. This could, for example, narrow the scope further. 

 

Finally, The Court ought to clearly indicate what is off limits for review when a broad scope 

is accorded. This would better illustrate the difference in the intensity of review between a 

wide and narrow margin of appreciation, which is one of the deficits, identified in this case 

analysis of Jansen and Mohamed Hasan. For example, reviewing domestic court’s evaluation 

of threat of abduction is off limits if a broad margin is accorded concerning Article 8. Moreo-

ver, where the Court deems stricter scrutiny is required, it needs to indicate scrutiny over what 

type of review procedures. Currently, the Court claims stricter scrutiny is required where pa-

rental access has been denied. This explains, why, but not what type of scrutiny the Court will 

review over domestic decisions.  

 

Most importantly, is that the Court consistently apply criteria, in order to establish a con-

sistent and predictable application of the margin of appreciation doctrine. The above proposal 

is meant to serve an example of how the Court could mitigate the dilemmas that have been 

raised and illustrates how the Court can begin to tackle choosing between specificity and flex-

ibility in its jurisprudence.   

 

5 Chapter 5: Discretion and deference 
Having considered the predictability challenges to the above cases, I will try to frame the case 

law analysis into a broader context; accounting for the dilemma in section 1.5.3 on the discre-

tion of judges, and the flexibility of principles such as the margin of appreciation.   

 

5.1 Discretion of judges 
Does the fact that the Court exercises reason surmount to a threat against the rule of law? 

There is a risk that judicial discretion can become arbitrary. The remainder of the paper will 

try to balance this concern in order to evaluate the margin of appreciation doctrine. For it is 

not the case that our Strasbourg judges are operating with unlimited arbitrary discretion, and 

the rules and principles “are mere façades”.149 Yet, when authors Arai-Takahashi and Gerards 

 
149 Graham Hughes, “Introduction,” in Law Reason, and Justice Essays in Legal Philosophy (New York: New 

York University Press, 1969), xi. 
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contemplate150 and argue151 respectively that the margin of appreciation is rhetorically obso-

lete, how is this different from describing the margin of appreciation doctrine as a façade em-

ployed by the judges to mask the real reason behind its decision?  

 

When the ECtHR awards a margin of appreciation to Member States, the Strasbourg judges 

are exercising discretion to defer the judgment back to the national authorities.152 Standards 

are commonly used to guide judges when they have to reach beyond rules and exercise discre-

tion.153 Clear standards ought to interpret law with good faith, and in accordance with the or-

dinary meaning.154  

 

The question remains how to carry out lawful discretion. Chapter 4 illustrated the lack of 

foreseeability concerning Norway’s margin of appreciation. Several issues of predictability 

arose in these cases and challenges whether the interferences did not breach the convention 

since it genuinely is left to national authorities to implement the Convention, or for some oth-

er reason. If the decision is made on other grounds, and the margin of appreciation doctrine is 

employed only rhetorically to support the decision, this would tip the scale, causing the doc-

trine’s role to be arbitrary. It is in this case, that, “setting quality criteria, legality can ensure – 

at least to a certain extent – that public power is kept in check”.155 Along this line of reason-

ing, the doctrine can be utilised better to enhance the Court’s jurisprudence, if it is applied 

according to standardized criteria. 

 

Bingham writes, “There are areas in which [judges] are required to exercise a discretion, but 

such discretions are much more closely constrained than is always acknowledged”.156 Bing-

ham focuses in his book on domestic courts, but there are reasons to suggest this applies to 

regional human rights courts as well. Reading on, Bingham explains that the judge must al-

ways exercise judgment, not discretion. It is therefore discretion in name only. For example, 

 
150 Arai-Takahasi, supra note 16, 232. 
151 Gerards, supra note 5, 497. 
152 R. Bernhardt “Human rights and judicial review: The European Court of Human Rights,” in Human rights 

and judicial review: A comparative perspective (ed. Martinus Nijhoff Dordrecht) 1994. 
153 Dworkin, “The Model of Rules,” 7. 
154 United Nations, Vienna Convention on the Law of Treatises (enacted 23rd May 1969, entry in force 27th Janu-

ary 1980), Article 31(1). 
155 Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 38. 
156 Tom Bingham, The Rule of Law (London: Penguin Books, 2010), 51. 
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an ECtHR judge can evaluate a case and exercise his or her judgment on whether this particu-

lar case fulfills the criteria for the limitation clause. This may suggest a departure from 

Dworkin’s definition, but I believe they are reconcilable since it seems both authors agree that 

judges have to apply eligible principles for review to make their decisions. 

 

What matters is that decisions should be based on stated criteria and that they should 
be amenable to legal challenge, although a challenge is unlikely to succeed if the deci-
sion was one legally and reasonably open to the decision-maker.157 

 
This supports the argument that the margin of appreciation doctrine also ought to be based on 

fixed criteria. It is only in this way it would be possible to challenge the outcome of a judg-

ment and predict how the margin of appreciation will be used in other cases. Currently, as we 

have seen, there is a loss of this type of predictability, which consequently results in a state of 

confusion and mishap for clients of the Court. This threatens, or at least undermines, the rule 

of law. Bingham expands on the link between discretion and the rule of law by writing; “The 

rule of law does not require that official or judicial decision-makers should be deprived of all 

discretion, but it does require that no discretion should be unconstrained so as to be potential-

ly arbitrary”.158 Thus, fixed criteria would amend the Court’s practice to adhere to the rule of 

law.  

 

It is important for the Court to recognize this link, especially when there is a decrease in sup-

port against international courts and tribunals.159 The ECtHR is not exempt for these attacks. 

Voeten outlines the recent scrutiny against the ECtHR from individual protesters, tabloids, 

and politicians.160 In his investigation into the impartiality of judges, he writes, “Although 

such blunt attempts at influencing judges are rare and probably ineffective, judges cannot be 

but aware of the political context in which they make their decisions”.161 This frames his 

analysis, which also deals with concern that judges may be preferential to deferring judgments 

if they are accustomed to political interference.162 Nevertheless, the margin of appreciation 

 
157 Bingham, The Rule of Law, 50. Emphasis added. 
158 Ibid., 51.  
159 Madsen, “Backlash against international court,” 197. 
160 Erik Voeten, “The Impartiality of International Judges: Evidence from the European Court of Human Rights,” 

The American Political Science Review 102, no. 4 (2008): 4. 
161 Ibid., 4.  
162 Ibid., 5.  
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doctrine does receive some merit since it strengthens the legitimacy of the ECtHR through 

promoting subsidiarity.163 It remains to be discussed how precise the margin of appreciation 

doctrine needs to be in order to be considered an act of appropriate discretion.  

 

5.2 Flexibility and vagueness: 
When establishing principles for interpretation, how vague is optimal? Alternatively, how 

precise is optimal? This requires balancing different concerns. To contextualise the dilemma 

raised within the framework of this paper requires applying this to Article 8, and more im-

portantly, to the margin of appreciation doctrine. The limitation clause to the right to respect 

to private and family life stipulates a rule, but one that is contingent upon a principle. It re-

quires the Court to take into account whether the interreference was 1) in accordance with the 

law, and 2) necessary in a democratic society. Determining whether an interference was nec-

essary in a democratic society is contingent upon the principles the margin of appreciation 

and the principle of proportionality.164 ‘Necessary’ stipulates whether there existed a pressing 

social need and is proportionate to a legitimate aim. Here a fair balance has to be struck (prin-

ciple of proportionality).165 The Court applies the principle of proportionality in Mohamed 

Hasan, which is clearly referenced to in its decision.166 Furthermore, a margin of appreciation 

is left to democratic states, subject to the review by the Court to conform to the requirements 

of the Convention. With this in mind, how precise does the doctrine of the margin of appre-

ciation have to be? 

 

Only rules are precise enough to dictate results, which leaves principles to guide a decision in 

one direction or another.167 Principles, unlike rules, do not have to be explicitly written down 

in the law. This decreases the precision required for principles. Nevertheless, it would be con-

trary to the rule of law, intuitively, if a judge, applied an unknown principle which arbitrarily 

decided the outcome of the case. This suggests, at least, principles have to be known, and 

promote justice or fairness as mentioned earlier. The margin of appreciation is known since it 

has been a tool the ECtHR has utilised since its development in the Handyside v. United 

 
163 Føllesdal, “International judicial review of human rights in well-functioning democracies,” 278-9. 
164 This paper takes a doctrine to be a set of principles and is therefore understood as a principle for the purposes 

of this discussion.  
165 Mohamed Hasan v. Norway, supra note 93, §143.  
166 Ibid., §163. 
167 Dworkin, “The Model of Rules,” 30. 
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Kingdom.168 Furthermore, the margin of appreciation doctrine promotes the ECtHR’s subsidi-

ary agenda.  

 

However, “Judges are not free, however, to pick and choose amongst [principles]”.169 This 

again suggests a restriction. In one way, it will be impossible to determine an exact degree of 

preciseness or vagueness, which is appropriate to judge a principle by. Certainly, any degree 

or measurement of the kind could be contested endlessly with counter-examples or nuances. 

What Dworkin suggests in the quotation above is that principles cannot be picked arbitrari-

ly.170 The question here is the content of the margin of appreciation doctrine, and when does 

the doctrine meet the threshold to be considered appropriate? The minimum standard of ap-

propriateness will have to return to the definition of the rule of law as combating arbitrariness. 

It would be senseless to hold rules to the standard of the rule of law if judges are permitted to 

apply arbitrary principles at their discretion. A principle is therefore too vague if it does not 

meet the minimum standards set by the rule of law. Which, if we are to accept Bingham’s 

argument, requires some sort of fixed criteria.  

 

5.3 Defending principled application of the margin of appreciation 

I am not alone in my argument that the margin of appreciation doctrine needs fixed criteria to 

justify its application. Several academics, such as Arai-Takahashi and Gerards, have made 

this argument.171 However, I have argued that this is not only a minor weakness, but a major 

challenge. In the long term, national governments will be unwilling to submit to review of its 

own domestic policies and judicial institutions by the ECtHR if the Court exempts itself from 

the very rule of law standards it applies to Member States. Especially in a time when the dis-

course on human rights is faltering and the discourse on the rule of law is on an upswing.172 

These changes should force international institutions and courts to better illustrate their com-

mitment to and compliance with the international rule of law. For this reason, the ECtHR’s 

compliance with the rule of law becomes all the more important. Creating fixed criteria for 

 
168 Handyside v. United Kingdom, application no. 5493/72, merits (1976), §49. 
169 Dworkin, “The Model of Rules,” 33. 
170 Ibid., 37. 
171 Arai-Takahashi, supra note 16, 236. Gerards, supra note 5, 515. 
172 Tom Ginsburg, “Authoritarian International Law,” Seminar presentation at the University of Oslo, Plu-

riCourts, Oslo. 26 June 2019. 
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the margin of appreciation doctrine is one way of better illustrating this compliance through 

transparency and a commitment to the values that underscore the rule of law.  

 

This would reform the margin of appreciation doctrine’s practice to be more predictable for 

both individuals and Member States. There are indicators that suggest the Court will continue 

to emphasise its subsidiary role in implementing the Convention. Since Spano coined the 

phrase “the age of subsidiarity”, the Court has developed and refined the notion of subsidiari-

ty and the margin of appreciation.173 He claims, “The Court’s reformulation or refinement of 

the principle of subsidiarity, and the margin of appreciation, introduces a clear procedural 

dimension that can be examined on the basis of objective factors informed by the defendant 

government in its pleadings.”174 Animal Defenders v. United Kingdom is a good example il-

lustrating procedural review.175 In a separate article, Spano expands by claiming the, “over-

arching aim of an effectivities procedural embedding phase is to increase the general level of 

Convention protections at domestic level, subsidiarity-based deference being premised on 

good faith domestic engagement with Convention principles”.176 Although I do not concur 

with all the claims laid forth in this article, Spano does convincingly make a case that the EC-

tHR is required to defer to national authorities as primary guarantors of human rights. The 

benefits of this is preserving a regional human rights court in Europe and ensuring broad 

compliance with the ECHR. Macdonald explains that since the ECtHR has a delicate task to 

balance their obligations under the Convention with the sovereignty of Member States, defer-

ence will continue to play a role since it provides flexibility.177 The margin of appreciation 

doctrine is an important aspect of Court’s agenda to employ deference to achieve this balance. 

Furthermore, Macdonald speculates that even if the margin of appreciation doctrine is elimi-

nated, it will only be replaced by a new doctrine of discretion, deference or respect.178 This is 

why it makes sense to standardize criteria to improve the margin of appreciation.  
 

 
173 Robert Spano, “Universality or Diversity of Human Rights?,” 491-2. 
174 Ibid., 499. 
175 Animal Defenders v. UK, application no. 48876/08, merits and just satisfaction (2013). 
176 Robert Spano, “The Future of the European Court of Human Rights,” 492. 
177 Macdonald, “The Margin of Appreciation,” 123. 
178 Ibid., 124. 
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5.4 Protection against abuse by the international judiciary 

It is worth highlighting that both the doctrine of the margin of appreciation and the rule of law 

seem to share a common aim, namely to protect the ECtHR’s judiciary from abusing its pow-

er. The margin of appreciation doctrine does this by limiting the Court’s power; deferring 

certain subject matters to national authorities. In addition, the (international) rule of law pro-

vides minimum procedural standards the Court has to comply with.179 It is therefore puzzling 

why the doctrine and the rule of law would be at odds with one another. It is thought that by 

removing some power from this institution through a system of deference, it decreases the 

chance that the Court will abuse its power.180 This raises the question of why the margin of 

appreciation doctrine is not more compatible with the rule of law. 

 

Several normative considerations arise from this particular analysis. Is the rule of law inher-

ently deficient at the international level? Alternatively, is the margin of appreciation failing to 

achieve its purpose? Here explanations could be that rule of law only functions and was only 

meant to function at the domestic level and not the international. However, this seems to con-

tradict the findings from Chapter 2, which illustrate that not only does it make sense to apply 

the rule of law to the international judiciary, but also it is directly sought for by international 

organization such as the United Nations181 and the Venice Commission,182 in addition to the 

academic community. To recapitulate, scholars such as Crawford, and Lauthenbach, expect 

states will be unwilling to submit to a Court’s jurisdiction if they do not uphold the same rule 

of law standard themselves.  

 

Considering whether the margin of appreciation doctrine is failing to achieve its purpose is 

offers a more enlightening explanation. The case analysis has demonstrated that the margin of 

appreciation doctrine lacks predictability. However, this paper has argued this can be reme-

died with standardized criteria governing the doctrine’s application. If this is done, the shared 

aim between the doctrine and the rule of law are reconcilable.  

 

 
179 Waldron, “Are Sovereigns Entitled to the benefit of the International Rule of Law?,” 323. 
180 Føllesdal, “Appreciating the Margin of Appreciation,” 270. 
181 United Nations General Assembly Resolution 60/1, 2005 World Summit Outcome Document, A/RES60/1 (24 

October 2005) at §134. United Nations General Assembly Resolution 67/97, The rule of law at the national 
and international levels, A/RES67/97 (14 January 2013) preamble.  

182 “The Rule of Law Checklist,” Venice Commission of the Council of Europe, 13 §27. 
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5.5 Final reflections 

This sub-section will briefly sketch out some possible criticism to the argument that has been 

laid out. First, I will deflect criticism away from my definition of the rule of law and my crite-

rion of predictability to measure the margin of appreciation doctrine against. Secondly, I will 

explore whether the concern raised in this paper should only be considered as a contestable 

aspect of the ECtHR, which should be accepted anyway. 

 

5.5.1 Rule of law criteria  

Some might criticize this analysis for highlighting predictability as a key aspect of the rule of 

law, and instead argue that the ECtHR is with complying and delivering the rule of law by 

providing an independent and impartial tribunal, and access to supranational human rights 

system. This line of reasoning essentially dismisses the predictability criteria selected for this 

analysis, and instead replaces predictability with another characteristic of the rule of law. Al-

ternatively, someone could argue for a formalistic rule of law definition which denounces 

predictability and similar characteristics. However, I believe there are risks connected to ig-

noring predictability as a key aspect of the rule of law. By dismissing that courts have a re-

sponsibility to provide predictability, it consequently also denies human dignity. Simply “re-

quiring that any action of a public official be authorized by law” creates a distorted concep-

tion of the rule of law.183 In the Copenhagen document, States considered that: 

the rule of law does not mean merely a formal legality which assures regularity and 
consistency in the achievement and enforcement of democratic order, but justice based 
on the recognition and full acceptance of the supreme value of the human personality 
and guaranteed by institutions providing a framework for its fullest expression.184  
 

This defends a substantive conception of the rule of law, which is unachievable without “a 

system of certainty and foreseeable law”.185 Besides, the ECtHR itself demands that “the qual-

ity of the law [requires] it to be compatible with the rule of law, a concept inherent in all the 

Articles of the Convention”.186 Thus, essentially, an argument against predictability as a key 

criterion to assess the margin of appreciation doctrine runs into further challenges.  

 
183 “Rule of Law Checklist,” §15. 
184 “The Copenhagen Document of the Conference on the Human Dimensions of the CSCE,” Organization for 

Security and Co-operation in Europe (29 June 1990), §2 Italics included to emphasise. 
185 “Rule of Law Checklist,” §15. 
186 Amuur v. France, application no. 19776/92, merits and just satisfaction (1996), §50. 
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5.5.2 Vagueness of the margin of appreciation doctrine 

Another could criticize that while predictability is important, the margin of appreciation doc-

trine is sufficiently precise, or simply creates a contested aspect of the Court’s jurisprudence 

that should be accepted anyway. This argument targets the degrees of precision that should be 

tolerated by Member States, as well individuals. The Court is continuously developing to 

meet the challenges of human rights adjudication at the regional level. By granting that the 

Court is allowed more lenient review than domestic courts, and accepting this as a contested 

aspect of the Court, the Court could be described as not truly meeting these challenges. If the 

interpretive principles utilized by the court do not adhere to the rule of law, it risks poor 

standards of the rule of law leaking into other aspects of the Court’s jurisprudence.  

 

6 Chapter 6: Conclusion 
This paper has confronted the concern that the margin of appreciation doctrine threatens the 

rule of law. It has been argued that it is necessary for international courts to begin showing a 

deeper commitment to the values that underscore the rule of law, specifically predictability, in 

order to preserve these institutions and not allow their legitimacy to be questioned. The EC-

tHR is by far one of the most successful human rights institutions globally, but that does not 

entail that individuals, academics, or national authorities ought to sit back and trust the EC-

tHR will fulfil its mandate flawlessly. Indeed, to strengthen the legitimacy of the ECtHR, it is 

important to continuously highlight aspects of the Court’s jurisprudence to improve.  

 

This paper has argued this is impossible without international courts abiding by the rule of 

law. Having focused on how the criteria of predictability can adversely affect individuals and 

Member States, the argument has been made that the margin of appreciation doctrine insuffi-

ciently protects these interests. This argument has been made by addressing the sub-questions 

identified in Chapter 1. First by arguing it is useful to apply the rule of law to the international 

level in Chapter 2. Then, by illustrating the Court itself applies the rule of law standard to 

Member States for implementation, spurring its own responsibility to adhere to the same 

standard in Chapter 3. Chapter 4 argued that while the doctrine provides much needed flexi-

bility to balance the different interests of sovereignties, it does so at the cost of equal human 

rights protection for individuals, sovereign equality, and improved policy development. This 

has been illustrated in the cases of M.L, Mohamed Hasan, and Jansen on the right to respect 
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for private and family life. Norway is a Member State that is implementing the ECHR and the 

Court’s jurisprudence domestically but is still failing to uphold Article 8 on child custody, 

access and adoption. This demonstrates the inadequate guidance from the ECtHR; resulting in 

further complaints, and poor policy development at the national level. This paper has illustrat-

ed where the Court could be more precise in its application of the margin of appreciation, and 

proposed examples of standards that could mitigate the predictability issues. The standards 

that are adopted will, nevertheless, have to be consistent in order to develop a predictable ap-

plication of the margin of appreciation, which adheres to the rule of law, as illustrated as the 

minimum threshold the doctrine can meet in Chapter 5. 

 

Whilst answering the research question, three dilemmas were identified as affecting the rela-

tionship between the margin of appreciation doctrine and the rule of law. 1) would it ever be 

possible to reconcile the positive attributes of the margin of appreciation doctrine with suffi-

cient predictability required by the rule of law? 2) Since the doctrine compromises universal 

aspirations for human rights, is this still desirable if it means strengthening the ECtHR? Final-

ly, 3) how does the nature of judicial discretion navigate between precision and vagueness to 

meet challenges of human rights adjudication? Briefly summarising the findings from these 

dilemmas, beginning with the latter, this paper has claimed both principles and rules have to 

adhere to the minimum standards set by the rule of law. Secondly, this paper has taken a pref-

erential stance towards deference over the universal aspirations of human rights if this means 

strengthening the ECtHR. The main reason for this is that judicial discretion is a natural as-

pect of courts if applied appropriately, and the benefits of a supranational human rights sys-

tem outweigh the difficulties of the margin of appreciation doctrine. Finally, this paper has 

supported the development of more specific criteria to govern the application of the margin of 

appreciation to strike a balance between the interests of discretion and the rule of law. 
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