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When the axe came into the forest, the trees said  

the handle is one of us. 

- Alice Walker, Possessing the Secret of Joy  
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1. INTRODUCTION 

 “One is not born a woman, but rather becomes one” wrote Simone de Beauvoir in her 

infamous work The Second Sex in 1949 , meaning that the mere fact of being born a female does 1

not make one a woman, but becoming a woman is rather the result of one’s lived experience and of 

conforming through one’s behaviour to certain social expectations. Burke explains this well when 

she writes “It is not that there is a female body from which women are produced, but that the 

production or becoming of women actualises through the living body.”   2

 In some communities around the world, becoming a woman means having to undertake a 

rite of passage or ceremony. One such controversial rite of passage is female genital mutilation 

(FGM). In the Maasai community in Kenya, for instance, an uncircumcised woman remains a girl 

in the eyes of the community.  In some communities where it is performed, FGM has strong links 3

with ideals of femininity, of becoming a woman and of what it means to be a woman. This 

understandably makes it an important procedure in those communities. In other communities, girls 

and women are circumsised for religious or cultural reasons, but regardless of why it occurs, FGM  

is almost always accompanied by some form of social pressure to go through with the procedure. To 

put it simply, it is something girls and women in FGM-practicing communities are expected to do.  4

 However, because of the physical damage and health risks, as well as the psychological 

harm that FGM causes, the procedure is now internationally recognised as a violation of the human 

rights of girls and women, and it has prompted the international community to act to eliminate 

FGM. As I will show below, the measures that have been taken to reduce and to eliminate FGM 

have included legal means, such as establishing international, regional and national legislative 

frameworks. Additionally, practical measures have been employed, such as creating programmes 

that aspire to educate the public about the risks and harms that FGM poses to the health of girls and 

women, and social support services that aim to medically and psychologically support victims of 

 Simone de Beauvoir, Le Deuxième Sexe (Gallimard 1949) Book 2, Chapter 1, 13 1

 Bonnie Mann and Martina Ferrari, On ne naît pas femme : on le devient (Oxford University Press 2017) 1602

 Patricia Broussard, “Female Genital Mutilation: : Exploring Strategies for Ending Ritualized Torture; Shaming, 3

Blaming, and Utilizing the Convention against Torture.” (2008) 15 (1) DJGL 31-32. 

 Elizabeth Heger Boyle and Amelia Cotton Corl, “Law & Culture in a Global Context: Interventions to Eradicate 4

Female Genital Cutting” (2010) 6 ARLSS 197 
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FGM. Nevertheless, despite the efforts that have been made to eliminate FGM, estimates have 

shown that around 3 million girls and women are at risk of undergoing the procedure every year.   5

 This thesis will focus on the legislative frameworks that have been put in place to end FGM. 

In particular, this thesis will examine the international legislative frameworks, their efficiency, and 

whether they have in fact affected the practice of FGM. The questions that I will be discussing 

throughout this thesis are therefore:  

- What are the efforts that have been undertaken in eliminating FGM at an international level?  

- What effects have these efforts had on the ground? 

- Is international law an effective means of reducing and eliminating FGM? 

- If international law proves ineffective in eliminating FGM, are there alternative means that could 

help eliminate FGM ?  

- If yes, what could those means be ?  

 In this chapter, I will begin by briefly explaining what FGM is, what it entails, why it is 

performed, and where it occurs. Secondly, I will present the methods that are employed in this 

thesis, and finally, I will lay out its structure. 

1.1. Female Genital Mutilation 

 FGM is most commonly practiced in around 30 countries in the eastern, western, and 

northwestern regions of Africa and in some countries in the Middle East.  In addition, it is practiced 6

among migrant communities from these areas, transforming it into a worldwide issue. 

 FGM is a procedure where the female genitals are surgically altered for non-medical 

reasons, causing pain and harm to the health of the girl or woman undergoing the procedure. There 

are four different types of procedures. Type 1, often referred to as ‘clitoridectomy’, aims to partially 

or totally remove the clitoris. Although, in some very rare cases, only the skin surrounding the 

 WHO, “Female Genital Mutilation” (31 January 2018) <https://www.who.int/news-room/fact-sheets/detail/female-5

genital-mutilation> accessed 7 February 2019

 For example, Somalia, Djibouti, Mali, Guinea, Mauritania, Egypt, Iraq, Yemen; Unicef, “Female genital 6

mutilation” (February 2018) <https://data.unicef.org/topic/child-protection/female-genital-mutilation/> accessed 14 
April 2019
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clitoris is removed. In type 2, referred to as ‘excision', the procedure results in the partial or total 

removal of the clitoris, as well as the labia minora (the inner folds of the vulva) and in some cases 

the labia majora (the outer folds of the vulva) as well. In type 3, otherwise known as ‘infibulation’, 

the procedure aims to seal the vaginal opening by cutting and repositioning the labia minora or the 

labia majora, leaving only a small aperture. This part of FGM is sometimes performed together with 

a clitoridectomy. Type 4 FGM includes all other harmful, non-medical procedures to the female 

genitalia, such as pricking, piercing, incising, scraping etc.   7

 While FGM has no health benefits, it can cause a lot of harm to the health of women and 

girls who undergo it, and the more severe the procedure, the higher the health-related risks will be. 

Some of the immediate complications can include pain, bleeding and excessive bleeding, fever, 

infections, urinary problems and sometimes even death. Among the long-term complications of 

FGM are urinary, vaginal, menstrual and sexual problems, as well as the increased risk of childbirth 

complications ranging from difficult deliveries to newborn deaths. FGM may also cause 

psychological problems such as depression, anxiety, post-traumatic stress disorder and low self-

esteem, to mention a few.  8

 There are many reasons why FGM is performed and they all vary according to time and 

location. FGM is often a social convention and there is social pressure to conform to the convention 

in order to be socially accepted. Another reason is to control women’s sexual behaviour. In some 

communities where FGM is performed, it is believed to reduce women’s temptations to resort to 

extramarital sexual relations by controlling women’s sexual libido. In addition, where women or 

girls are infibulated, the pain and the fear of re-opening the enclosure and the fear of it being found 

out is also believed to discourage extramarital sexual relations. Moreover, FGM is sometimes 

associated with cultural ideas of modesty and femininity and a woman or a girl who has undergone 

the procedure is considered clean and beautiful. In communities where it is believed that FGM 

renders women and girls more marriageable, FGM is more likely to occur. Oftentimes, FGM is also 

associated with religion, and FGM practitioners often believe that FGM has religious support. 

While FGM is not supported by any religious scripts, some religious leaders promote it, whereas 

others have declared that it is irrelevant to religion and actively contribute to its elimination. 

 World Medical Association, “WMA Statement on Female Genital Mutilation”. (October 2016) <https://www.wma.net/7

policies-post/wma-statement-on-female-genital-mutilation/> accessed 7 February 2019

 WHO, “FGM” (n 5). 8
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Moreover, FGM is sometimes promoted by local authorities and medical personnel. In most 

communities where it is practiced, however, FGM is considered a cultural tradition, and this is also 

often used as an argument for why the practice should be upheld.  9

 Throughout this thesis, the term FGM shall be employed instead of female circumcision, as 

the latter invites comparisons with male circumcision. As with FGM, male circumcision can cause 

considerable harm to the boy or man being circumcised when the procedure is carried out in a non-

medical setting by a medically untrained provider with poor equipment and with little or no after-

care. In the majority of cases, however, complications following male circumcision — carried out 

in  a clinical setting, by medical professionals that provide the patients with after-care — are minor 

and leave no long-term complications.  Although male circumcision is similarly carried out for 10

religious and cultural reasons, it can also be carried out for medical reasons, unlike FGM, which is 

never medically necessary . 11

 To summarise, FGM is a widespread practice that has no health benefits while presenting 

serious risks and harm to the health of those who undergo it. FGM is practiced for many reasons, 

including cultural and religious reasons. Myths and stereotypes surrounding female sexuality 

contribute to its persistence. Although comparable in some aspects to male circumcision, the latter 

presents far lesser risks, and causes much less harm to the health of the man or the boy undergoing 

it. Finally, male circumcision, unlike FGM, can be carried out for medical purposes. 

1.2. Method and Methodology 

 Several methods will be employed in the realisation of this study. This is primarily a 

doctrinal study. I will, therefore use international sources as listed in article 38 of the Statute of the 

International Court of Justice, international conventions and international custom, as evidence of a 

general practice accepted as law. I will also discuss some general principles of law.  Additionally, 12

 Ibid.9

 Helen Weiss and others, “Male Circumcision” (WHO and Joint UN Programme on HIV/AIDS 2007)10

 Some of the medical reasons behind male circumcision include: phimosis, a condition where the penile foreskin is 11

tight and won’t pull back; balanitis, which occurs when the penile foreskin and head become inflamed and infected, 
cancer of the penis, and HIV prevention. Indeed, there is evidence that shows that male circumcision reduces the risk of 
heterosexual men acquiring HIV - NHS, “Circumcision in men” (5 November 2018) <https://www.nhs.uk/conditions/
circumcision-in-men/> accessed 7 February 2019. 

 UN, Statute of the International Court of Justice (ICJ Statute), Art 38(1)(b)12

!10
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this thesis shall refer to international declarations such as the Universal Declaration of Human 

Rights (UDHR). In particular, the UDHR is cited by reason of its profound influence on the 

development of international human rights law. Although some of its provisions are undeniably of a 

customary nature, such as the provision concerning the prohibition of torture,  the customary status 13

of other provisions is often debated amongst scholars. Furthermore, relevant international treaties 

for the purposes of this thesis include the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (CAT), the Convention on the Elimination of all Forms of 

Discrimination Against Women (CEDAW), the Convention on the Rights of the Child (CRC) and 

others. The provisions of treaties will be interpreted according to their ordinary meaning, in their 

context and in light of their object and purpose, according to article 31 of the Vienna Convention on 

the Law of Treaties (VCLT).  

 Other sources include regional and national legislative measures, cases from national, 

regional and international courts, doctrinal articles, statistical studies, decisions from international 

and regional organs, reports and declarations from different NGO’s, books and articles written by 

scholars, relevant newspaper articles that address the issue, and United Nations (UN) resolutions 

and decisions.  

 Although UN resolutions and decisions are not legally binding per se, they may contain 

obligations for member states to consider them in good faith. UN resolutions may also simply be 

declaring rules of customary international law (CIL) that already exist. Alternatively, UN 

documents may play a role in the formation of new customary rules.  Thus, UN resolutions 14

constitute relevant instruments, as they clarify member states obligations in the domain of human 

rights. Furthermore, they reflect the status of international human rights law, its development, the 

issues the international community is focusing on, and what norms are gaining more attention and 

thus, perhaps, more normative value. 

 Finally, I will find inspiration in feminist legal theory and in a theory of international law 

known as third world approaches to international law (TWAIL). One of the main ideas of feminist 

legal theory is that there is a distinct gender bias in international law, in that international law is not 

 International Law Commission (ILC), “Draft Articles on Responsibility of States for Internationally Wrongful 13

Acts” (2001) UN Doc A/56/10 Article 26(5) 

 Malcolm Evans (ed), International Law (3rd edn, Oxford University Press 2010) 17514
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only made by men because men occupy the highest law-making positions, but it is also made by 

men - for men. As for women, they are barely subjects in their own right and their voices silenced.    15

 TWAIL scholarship views international law as a part and a tool of new modes of colonial 

power and denounces the mechanisms used by the western world to subject the Third World. They 

also regularly criticise the Eurocentric character of international law.  Both feminist and TWAIL 16

scholars question the vocation of international law of being autonomous, objective, neutral and 

universalist, arguing that a system that is essentially created by and for western men can hardly be 

viewed as autonomous, objective, neutral and universalist.   17

 These international law theories are highly relevant in that they offer explanations as to the 

fundamental questions behind this study. These questions will be discussed from different points of 

view, including from the perspective of  feminist and TWAIL theories.  

1.3. Structure  

 Chapter one constitutes the introduction of this study. In chapter two I will examine how 

international law has addressed FGM and, bearing in mind the international objective of eliminating 

the practice, I will approach this question from the perspective of whether current international 

measures have been successful in that regard. In chapter three, I will analyse the influence of 

international law upon national legal orders and discuss the judicial status, as well as the 

implementation, of anti-FGM norms in several countries. I will also briefly discuss possible non-

legal measures against FGM that seem to have had some success in reducing the practice. In chapter 

four, I will examine possible grounds for invoking state liability for FGM practices as 

internationally wrongful acts as well as extising remedies for victims. Chapter five, I will conclude 

by reflecting upon the main questions of this study.  

 Andrea Bianchi, International Law Theories: An Inquiry Into Different Ways of Thinking (1st edn, Oxford University 15

Press 2016) 186; Hilary Charlesworth, “Feminists Critiques of International Law and their Critics” [1995] 13 TWLS 3 

 Bianchi (n 15) 20716

 Ibid. 187, 208; on the same subject see Antony Anghie, “Francisco de Vitoria and the Colonial Origins of 17

International Law” [1996] 5 SLS 321
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2. FGM IN INTERNATIONAL LAW 

 In the first section, I will outline the debate between cultural relativists and human rights 

activists concerning FGM. I will then provide a detailed account of the international measures taken 

to eliminate FGM.   

2.1.The debate between cultural relativists and human rights activists concerning 

FGM 

 Today, international organisations such as the UN and the World Health Organization 

(WHO) take a strong stance against the practice of FGM. However, this was not always the case. At 

a conference in Addis Ababa in 1961, African women requesting that the WHO turn its’ attention to 

FGM were told that the WHO did not deal with cultural matters.  During the 1970’s, FGM became 18

highly publicised in the West, which led to many angry reactions. These reactions led to some 

international efforts, including the preparation of a report written by Minority Rights Group, a 

human rights organisation based in London. Their report was presented to the UN Sub-Commission 

for the Prevention of Discrimination and the Protection of Minorities in 1981. The report raised the 

question of whether it was appropriate for the UN human rights system to criticise cultural practices 

that are in conflict with the UNs’ established human rights norms.  Around this time, feminists 19

from the global north started advocating against FGM, arguing that although it occurred in locations 

far away, FGM was a part of a universal, patriarchal culture. The language used by these feminists 

was perceived as radical and divisive and angered African women. At the 1980’s Women’s 

Conference in Copenhagen, African women boycotted a panel featuring Fran Hosken, an American 

anti-FGM feminist, because she had written, amongst other things, that “[m]en in Africa, whether 

illiterates or intellectuals, know very well that they derive power from castrations of women’s 

sexuality”.  This language was found to be ethnocentric and offensive by the African women 20

present at the conference, and when international organisations eventually began actively working 

 Heger Boyle and Cotton Corl (n 4) 18

 Katherine Brennan, “The Influence of Cultural Relativism on International Human Rights Law: Female Circumcision 19

as a Case Study” [1989] 7 Law & Ineq 367, 379-380. 

 Fran P Hosken, The Hosken Report: Genital and sexual mutilation of females (4th edn Women’s International 20

Network News 1979) 4
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to reduce and eliminate FGM, they had to be cautious to avoid the appearance of treating certain 

countries differently from others.  21

 Regarding the theoretical debate between cultural relativists and human rights advocates, 

cultural relativists argue that there is a wide range of cultural diversity and that all cultures are 

equally valid. There are no absolutes upon which one may judge the culture of others since the 

principles used to judge that culture would inevitably stem from another culture.  Furthermore, 22

they argue that all cultures value human dignity, but that in some non-western cultures, the dignity 

of the individual is preserved through the preservation of the dignity of the community.  Moreover, 23

cultural relativists consider that cultural practices have a legitimate function in the societies in 

which they are carried out, and for that reason they cannot be judged by international norms, which 

would inevitably impose outside values upon a community.  Human rights activists have 24

responded to these views by setting forth two main arguments. Firstly, they argue that there is a set 

of standards which transcends all cultures, and it is on that basis that international human rights may 

be adopted. Secondly, if states have opted to ratify an international human rights treaty, they have 

voluntarily obligated themselves to respect that treaty and to carry out its provisions in good faith. 

Moreover, they hold that their evaluation of cultural practices is based on universally accepted 

norms and for that reason does not impose outside values.   25

 Nevertheless, this debate began to fade away once international organisations and NGO’s 

began actively working to reduce and eliminate FGM. The practice of FGM was justified on the 

basis of health, because health is a universal concern, and medicine can be portrayed as apolitical 

and acultural, using health as a basis for intervention would not appear to be singling out African 

nations. Moreover such interventions fitted well into the birth control policies promoted by the 

WHO at the time.  This approach led, however, to an increase of medicalised FGM which is 26

arguably safer than traditional FGM but nonetheless nonetheless carries significant side effects. 

Consequently, the international campaign to eradicate FGM began distansing itself from the “health 

 Heger Boyle and Cotton Corl (n 4) 21

 Brennan (n 19) 37022

 Ibid. 37123

 Brennan (n 19)24

 Ibid. 25

 Heger Boyle and Cotton Corl (n 4) 199 26
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approach” in the early 1990’s, instead adopting a human rights framework to justify intervention. 

This approach would also include efforts to eradicate medicalised FGM.    27

 Notwithstanding, anti-FGM interventions remain controversial to this day, criticised mainly 

for being culturally imperialistic, of portraying people in FGM-practicing communities and their 

traditions negatively and as objects of intervention, rather than subjects in their own right.  28

Moreover, anti-FGM initiatives from western NGO’s can seem hypocritical: Some compare FGM 

to aesthetic surgeries like genitoplasty or breast implants, operations that are increasingly popular 

among western women and that also may cause significant side-effects  and are in some aspects 29

comparable to FGM (indeed, some argue that social pressure — rooted in patriarchal injunctions — 

to comply with heteronormative standards of beauty may be one of the underlying causes why 

western women seek out such procedures).  I would, however, submit that these surgical 30

procedures are always carried out by professionals, in a professional setting, on consenting adult 

women. FGM, on the other hand, is most often carried out by non-professionals in unsanitary 

environments using unsterilized equipment and no anaesthesia. It is, thus, incredibly painful and the 

risks of side-effects are significantly higher. What’s more, FGM is often carried out on young girls 

and infants, unable to consent. Even when FGM is carried out on consenting younger women, the 

social pressure to have FGM and the consequences of not having it are such that consent is, at best 

uninformed and at worst, coerced; particularly in communities where FGM is a prerequisite for 

marriage. Nevertheless, the fact that genitoplasty and breast-implants are legal and generally 

accepted procedures — whilst FGM is illegal and perceived as a barbaric traditional practice — 

negatively affects the legitimacy of anti-FGM initiatives.  

 In conclusion, as a cultural relativist I would argue, that in order to eliminate FGM, it is 

desirable, even necessary, to have an accurate, unbiased, open-minded and comprehensive view of 

it. As a human rights activist, I would submit that understanding FGM is important, all while being 

 Bettina Shell-Duncan, “From Health to Human Rights: Female Genital Cutting and the Politics of 27

Intervention” [2008] 110 AA 2, 225

 Meghan Sobel, “Female genital cutting in the news media: A content analysis” [2015] ICG 77(4) 386-38728

 Among the side effects of genitoplasty are infections, scars and altered sensations. Some of the side-effects for breast 29

implants are difficulty detecting cancerous growths, loss of nipple sensation and its associated impairing of sexual 
functions; Maria C. La Barbera, “Ban Without Prosecution, Conviction without Punishment, and Circumcision without 
Cutting: A Critical Appraisal of Anti-FGM Laws in Europe” [2017] Vol. 17, 2 GJ 1     

 La Barbera (n 29)  30
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uncompromising regarding its status as a human rights violation — A status that has been 

recognised unanimously by the international community, as I will outline in the following section.   

2.2.A detailed account of the international measures taken to eliminate FGM 

 In this section I will examine international law in order to provide an overview of what 

international measures have been taken to eliminate FGM. I will begin by examining international 

treaties. I will then briefly discuss CIL. I will then analyse UN resolutions. Furthermore, I will 

examine regional human rights conventions and regional human rights court decisions, and lastly, I 

will discuss international declarations. 

2.2.1.International Treaties 

 Although there are no treaties that specifically prohibit FGM, several international treaties 

contain provisions that implicitly prohibit the practice. Such provisions are to be found in both 

international treaties and in regional instruments. 

2.2.1.1.  The Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (CAT) 

 To date, CAT has been ratified by 165 states, six States have the status as signatories to the 

convention, and 26 states have yet to take any action.  However, the prohibition of torture is a  31

peremptory norm of jus cogens, that is, it has a binding force and is universally applicable 

regardless of whether or not a state has ratified CAT or other relevant international instruments.  32

Article 1 of CAT defines torture as; 

Any act by which severe pain or suffering, whether physical or mental, is intentionally 

inflicted on a person for such purposes as obtaining from him or a third person 

information or a confession, punishing him for an act he or a third person has 

committed or is suspected of having committed, or intimidating or coercing him or a 

 UN OHCHR, “Status of Ratification Interactive Dashboard” <http://indicators.ohchr.org> accessed 22 November 31

2018

 ILC (n 13)32
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third person, or for any reason based on discrimination of any kind, when such pain or 

suffering is inflicted by or at the instigation of or with the consent or acquiescence of a 

public official or other person acting in an official capacity.   33

 These conditions must be fulfilled in order for FGM to amount to torture as defined under 

Article 1 of CAT: FGM practices inflict severe pain, physical and mental suffering  and the 34

procedure is intentionally inflicted upon the victim. FGM can also be considered as amounting to 

discrimination, as only women are subjected to it and wherever the procedure takes place, it is 

almost always acquiesced by public officials and other persons acting in an official capacity, as it is 

a well-known issue that is very rarely dealt with by authorities. Thus, certain FGM practices may be 

considered as amounting to torture and/or other inhumane or degrading treatment or punishment as 

per the definition of CAT.  

 Furthermore, the UN Special Rapporteur on torture and other cruel, inhuman or degrading 

treatment or punishment recognises that FGM, like torture, “involves the deliberate infliction of 

severe pain and suffering” and the Special Rapporteur “considers FGM a violation falling within his 

mandate.”  What’s more, the UN Committee Against Torture (CAT Committee) has repeatedly 35

declared that “FGM causes permanent physical harm and severe psychological pain to the victims 

which may last for the rest of their lives, and considers that the practice of subjecting a woman to 

FGM is contrary to the obligations enshrined in the Convention.”  Surprisingly, however, the CAT 36

Committee simply declares that FGM practices amount to torture as set forth in article 1 of CAT, 

without providing any argument or legal analysis in the decision.  

 CAT (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 8533

 Isabell Utz-Billing and Heribert Kentenich, “Female genital mutilation: an injury, physical and mental harm” [2008] 34

29 (4) JPOG 225-229

 UNHRC, Seventh Session, “Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 35

treatment or punishment” (15 January 2008) UN Doc A/HRC/7/3 18

 CAT Committee, “Communication No. 613/2014” (20 November 2015) UN Doc CAT/C/56/D/613/2014 para. 9 (CAT 36

Committee); CAT Committee “Communication No. 644/2014” (18 November 2016) UN Doc CAT/C/59/D/644/2014 
para 8.7
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 Furthermore, multiple scholars have argued that FGM amounts to torture under international 

law and that it should be recognised as such.   37

 Nevertheless, the question of whether or not FGM amounts to torture under international 

law is not fully resolved. Although it appears that FGM generally fulfils the conditions set forth in 

Article 1 of CAT, some FGM practices may qualify as torture, whereas others may not due to the 

high threshold required for any event to be legally qualified as torture. Drawing the line between 

which FGM practices amount to torture and which do not may be difficult as FGM is a greatly 

varying practice. Moreover, torture is assessed on a case-by-case basis, and factors such as age and 

sex, amongst others, may influence the qualification of an event as torture.   38

 In conclusion, it is, therefore, difficult to definitively establish that FGM amounts to torture. 

Despite many scholars, as well as the CAT Committee, declaring that FGM amounts to torture 

under international law, some international institutions are far more reticent, while others have yet 

to address the issue — as I will subsequently outline. Nevertheless, the question of whether FGM 

amounts to torture under international law is legitimate and potentially consequential: International 

consensus on the definition of FGM as torture under international law would signify that the 

prohibition of FGM would constitute a CIL norm and that FGM cases may be referred to the ICC to 

be prosecuted as crimes against humanity.  

 In my view, certain FGM practices such as clitoridectomy, excision and infibulation fit 

within the definition of Article 1, CAT and should be recognised as amounting to torture under said 

 Patricia A. Broussard, “Female Genital Mutilation: Exploring Strategies for Ending Ritualized Torture; Shaming, 37

Blaming, and Utilizing the Convention against Torture” [2008]15 DJGLP 19, 41-46; Antonia Mulvey, “The Case for 
Calling it Torture and a Crime Against Humanity” (UN Special, 2017) <https://www.unspecial.org/2017/12/the-case-
for-calling-it-torture-and-a-crime-against-humanity/> accessed 14 April 2019; Alexi N. Wood, “A Cultural Rite of 
Passage or a Form of Torture: Female Genital Mutilation from an International Law Perspective” [2001] 12 HWLJ 347, 
379-381

 Ngianga-Bakwin Kandala and Paul Nzinga Komba, “Female Genital Mutilation Around the World” (Springer 38

international Publishing AG  2018) 192; The rationale behind thresholds that must be passed in order for an act or an 
event to be legally qualified as amounting to torture, inhuman or degrading treatment or punishment is, that the 
assessment of the level of severity of a treatment is relative and depends on circumstances such as the duration of the 
treatment and its physical and mental effects. Factors such as sex, age and the state of health of the victim can affect the 
assessment of the level of severity as well. What is considered as unacceptable ill-treatment may also vary from one 
place to another. Moreover, different societies, even different individuals within a society, may have different 
perceptions of what constitutes ill-treatment. Specific treatment against women or children could, for example, be 
viewed as more severe by some groups than others. The psychological effects a treatment may have can also depend on 
an individual’s culture. However, regarding ill-treatment and the protection granted by Article 3 of ECHR, there is a 
growing consensus around standards and practices which leads to a far greater objectivity in assessing the level of 
severity of  a particular treatment; Council of Europe, Human Rights Handbook No. 6 “A guide to the implementation 
of Article 3 of the European Convention on Human Rights” (July 2003) 10
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provision. Regarding type 4 FGM, such practices may be difficult to associate with torture under 

international law due to the high threshold for situations to amount to torture.  

2.2.1.2. The Convention on the Rights of the Child 

 As FGM mainly affects girls under 18 years of age, there is a particular need to protect 

children from undergoing the procedure. The 1989 CRC recognises that parents and family play an 

important role in a child’s life and as such, they have the right to make decisions on behalf of their 

child.  However, this does not mean that parents may take whatever decision they like concerning 39

their children. Indeed, all actions concerning children, whether those actions are undertaken by the 

child’s parents or legal guardians, public or private social welfare institutions, courts of law, 

administrative authorities or legislative bodies must at all times have the child’s best interests as a 

primary consideration.  Although there are parents, particularly in FGM-practicing communities, 40

who circumcise their daughters precisely because they consider it to be in their best interest,  it 41

seems that the Committee on the Rights of the Child (CRC Committee) adopts a different approach: 

In a case where a Somali woman was seeking asylum in Denmark on the ground that her daughter 

risked being submitted to FGM if they were returned to their country of origin, the CRC Committee 

held that:  

The evaluation of a risk for a child to be submitted to an irreversible harmful practice 

such as [FGM] in the country to which he or she is being returned should be adopted 

following the principle of precaution, and where reasonable doubts exist that the 

receiving State cannot protect the child against such practices, State parties should 

refrain from returning the child. 

 The Committee concluded by stating that the State Party had failed to consider the best 

interests of the child when assessing the risk of the child being subjected to FGM upon return in the 

 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 1577 39

UNTS 3 art 3.2, 5 (CRC)

 Ibid. art 3, 18 40

 For further reading on this subject see Chapter 3.3.41
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country of origin.  This decision of the Committee makes it quite clear that the Committee does not 42

consider the practice of FGM to be in the best interest of the child.  

What’s more, the CRC establishes that  

 

States Parties shall take all appropriate legislative, administrative, social and 

educational measures to protect the child from all forms of physical or mental violence, 

injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including 

sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who 

has the care of the child.   43

 Nonetheless, many parents do decide to have their daughters cut and, however important the 

role of parents and family is in raising and caring for their children, it remains incumbent upon the 

State to provide children with the protection of their rights under the CRC.   44

 Furthermore, the CRC states that “State Parties shall take all effective and appropriate 

measures with a view to abolishing traditional practices prejudicial to the health of children.”  45

Moreover, State Parties are under the obligation  “[t]o develop preventive health care, guidance for 

parents and family planning education and services.”  To fulfil their obligations under the CRC, in 46

order that children may enjoy their human rights and fundamental freedoms, states parties must also 

undertake all appropriate legislative and administrative measures, as well as other relevant 

measures.  47

 Having thus examined the wording of the CRC, as well as the interpretation by the  CRC 

Committee of the notion of best interest, it is clear that FGM practices violate the rights of girls 

under the Convention.  

 UN Committee on the Rights of the Child “Communcation No. 3/2016” (25 January 2018) UN Doc CRC/C/77/D/42

3/2016 

 CRC (n 39) art 19.143

 Ibid. art 4 44

 Ibid. art 24.3  45

 Ibid. art 24.2(f) 46

 Ibid. art 4 47
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2.2.1.3. The Convention on the Elimination of All Forms of Discrimination 

against Women 

 Although, as stated above, FGM mainly affects younger girls, it is an irreversible procedure, 

meaning that girls having undergone the procedure grow up to become women living with FGM. As 

adults and victims of FGM they can refer to the CEDAW. Under this Convention, discrimination is 

defined as  

Any distinction, exclusion or restriction made on the basis of sex which has the effect or 

purpose of impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, on a basis of equality of men and women, of human 

rights and fundamental freedoms in the political, economic, social, cultural, civil or any 

other field.   48

 Because only women are expected to, and in fact undergo FGM, and because the effect of 

the procedure is to impair or nullify the enjoyment or the exercise by women of their human rights 

and fundamental freedoms, it can be argued that FGM amounts to discrimination as defined under 

the CEDAW.  There are, however, no decisions from the Committee on the elimination of 49

discrimination against women (CEDAW Committee) that support this interpretation of 

discrimination against women. Nonetheless, in 2017, the CEDAW Committee adopted General 

Recommendation (GR) No. 35 on gender-based violence against women, thus updating GR No. 19 

from 1992. GR No. 19 established that violence against women is a form of gender-based 

discrimination used to subordinate and oppress women. GR No. 35 builds on the work of GR No. 

19 amongst other things in that it sets forth that the understanding of violence shall include 

violations of sexual and reproductive health rights and that “It stresses the need to change social 

norms and stereotypes that support violence, in the context of a resurgence of narratives threatening 

the concept of gender equality in the name of culture, tradition or religion.”  This provides a good 50

 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979, entered 48

into force 3 September 1981) 1249 UNTS 13 art 1 (CEDAW)

 Kandala and Komba (n 38) 19149

 UN Committee for the Elimination of All Forms of Discrimination against Women, ‘General Recommendation No. 50

35 on gender-based violence against women, updating general recommendation No. 19” (14 July 2017) UN Doc 
CEDAW/C/GC/35 (CEDAW Committee) 
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indication that the Committee interprets the notions of violence and discrimination against women 

as two related issues: Violence against women is a form of gender-based discrimination that relies 

on social norms and stereotypes rooted in culture, tradition and religion. In conclusion, FGM fits in 

this description of violence against women.   

 Furthermore, under the CEDAW, state parties are obligated to take all appropriate measures 

in order “[t]o modify the social and cultural patterns of conduct of men and women, with a view to 

achieving the elimination of prejudices and customary and all other practices which are based on 

the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men 

and women.”   51

 Finally, the CEDAW Committee has dealt with three decisions concerning FGM. However, 

all three decisions have been declared inadmissible for procedural reasons and have thus not 

reached the merits stage. The Committee has therefore not discussed whether or not FGM amount 

to “serious forms of gender-based violence”.  Although the Committee has not explicitly declared 52

so, based on the language of the CEDAW, as well as other works of the Committee as mentioned 

above, FGM would likely be considered a form of discrimination and violence against women, as 

discussed above. 

2.2.1.4. International Covenant on Economic, Social and Cultural Rights & 

International Covenant on Civil and Political Rights 

 The right to health is initially found under Article 25 of the UDHR, though, it is also 

protected under the ICESCR which states that “[t]he State Parties to the present Covenant recognise 

the right of everyone to the enjoyment of the highest attainable standard of physical and mental 

health.”  The reference to “highest attainable standard” has been interpreted to signify that the right 53

to health cannot be viewed as an absolute human right, the violation of which would result in a 

claim against the state because states must provide their citizens with a wide range of services and 

 CEDAW (n 48) art 5(a) 51

 CEDAW Committee, “Communication No. 33/2011” (15 July 2013) UN Doc CEDAW/C/55/D/33/2011; CEDAW 52

Committee, “Communication No. 85/2015” (26 February 2018) UN Doc CEDAW/C/69/D/85/2015; CEDAW 
Committee, “Communication No. 101/2016” (29 October 2018) UN Doc CEDAW/C/71/D/101/2016   

 International Covenant on Economic Social and Cultural Rights (adopted 16 December 1966, entered into force 3 53

January 1976) 993 UNTS 3 art 12(1) (ICESCR)
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were they to provide the highest standard of healthcare services for all, there would be no resources 

left for other services. However, Henry Shue argues that the phrase “right to health” should be 

interpreted equivalently to the right not to be exposed to standard threats to health. Thus, in order to 

guarantee the right to health, the state must protect victims, make FGM unlawful and liable to civil 

and criminal proceedings.   54

 Furthermore, FGM practices interfere with other rights such as the right to inherent dignity 

of the human person, the right to liberty and security and the right to privacy. These rights are 

protected under a series of international conventions including the ICESCR,  the ICCPR  and the 55 56

CRC.  The right not to be subjected to torture or to cruel, inhuman or degrading treatment or 57

punishment is also enshrined under Article 7 of the ICCPR. Interestingly, Article 7 continues to read 

as follows: “In particular, no one shall be subjected without his free consent to medical or scientific 

experimentation.”  In cases of medicalised FGM, it is debatable whether the patient consents to the 58

procedure or not. One must consider that consent may be uninformed or coerced — in which case 

the consent cannot be considered to be “free”. Consequently, medicalised FGM could be contrary to 

the ICCPR.  

 The Committee of the ICESCR (ECOSOC Committee) has yet to interpret whether FGM 

practices violate rights, such as the right to health as protected under ICESCR. The Human Rights 

Committee, responsible with interpreting the ICCPR, on the other hand, has communicated that:  

States parties are under an obligation not to expose individuals to a real risk of being 

killed or subjected to torture or cruel, inhuman or degrading treatment or punishment 

upon entering another country by way of their extradition, expulsion or refoulement. In 

this connection, there is no question that subjecting a woman to genital mutilation 

amounts to treatment prohibited under article 7 of the Covenant.  59

 Kandala and Komba (n 38) 190-19154

 ICESCR (n 53) Preamble 55

 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 56

999 UNTS 171 Preamble, art 9(1) (ICCPR)

 CRC (n 39) art 1957

 ICCPR (n 56) art 758

 UN Human Rights Committee, “Communication No. 1465/2006”  (25 March 2010) UN Doc CCPR/C/98/D/59

1465/2006 para. 10.1
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 Thus, considering the language of the Covenants, I submit that FGM violates such rights as 

are protected under the ICESCR and the ICCPR. Concerning the ICESCR and the interpretation of 

the right to health, I argue, in accordance with Shue, that the right to health must, at least, mean the 

right not to be exposed to standard threats to one’s health, such as FGM practices which clearly 

have exclusively negative effects. This is particularly important in places where access to healthcare 

is restricted. Thus, FGM, as a threat to health may be considered a violation of the right to health 

under ICESCR. Regarding the ICCPR, the language of the Covenant and the interpretation of the 

Human Rights Committee, FGM undoubtedly constitutes a violation of the rights protected under it.  

2.2.2. UN Resolutions 

 Firstly, I will discuss the legal force of UN General Assembly (UNGA) resolutions. 

Furthermore, I will show that the UNGA systematically urges member states to pay more attention 

to FGM and make a more concerted effort to reduce and eliminate the practice.  

 The UN Charter refers to UNGA resolutions as “recommendations” and it grants the UNGA 

the power to “make recommendations to the Members of the UN […].”  Moreover, the UNGA 60

“shall initiate studies and make recommendations for the purpose of: “[…] promoting international 

cooperation in the economic, social, cultural, educational, and health fields, and assisting in the 

realisation of human rights and fundamental freedoms for all without distinction as to race, sex, 

language, or religion.”  Thus, UNGA resolutions bear no binding force per se. Members of the UN 61

are, however, urged to follow them for the purposes laid down in the Charter.  Furthermore, there 62

are UNGA resolutions that are held to be law-making, and some are even seen as reflecting 

custom.  Thus, UNGA resolutions reflect the status of FGM in the international community and 63

may be of great influence in further treatment of FGM in international law.     

 Charter of the UN and Statute of the International Court of Justice (opened for signature 26 June 1945, entered into 60

force 24 October 1945) 1 UNTS XVI art 10 (UN Charter)

 Ibid. art 13(1)(b)61

 Ibid. 62

 Malcolm Evans (ed) International Law (4th edn, Oxford University Press 2014) 13063
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 The UN has been aware of the issue of FGM for nearly 70 years: The UN Commission on 

the status of women first discussed FGM in 1952 . Ever since, the UNGA has repeatedly called on 64

member states to pay more attention to FGM and to put in a greater effort in reducing and 

eliminating the practice as well as protecting women from becoming victims of FGM.   65

 One of the most notable UN resolutions addressing FGM was that of 20 December 2012.  66

This resolution was described as the resolution that “banned” FGM, and it was said that it marked 

“a significant milestone towards the ending of harmful practices and violations that constitute a 

serious threat to the health of women and girls.”  It was unanimously adopted and it urges states to 67

fulfil their international treaty obligations on eliminating FGM by enhancing education and training 

programmes in order for all key actors such as government officials, law enforcement, religious 

leaders, judicial and medical personnel, amongst others, to work towards the elimination of FGM. It 

further urges states to condemn all harmful practices to women and girls and in particular FGM, as 

well as to end impunity on the subject and to support victims of FGM by developing social support 

services such as medical and psychological services. Moreover, states are urged to implement 

national and regional legislative frameworks to eliminate FGM; to support programmes that engage 

local community FGM practitioners in initiatives for the abandonment of the practice, and where 

necessary, to identify alternative livelihoods for them. Finally, the resolution calls on the 

international community, on relevant UN entities, on the civil society and international financial 

institutions to continue to support, through increased financial resources, comprehensive 

programmes that address the needs of women and girls who are at risk or have been subjected to 

FGM.   68

 Furthermore, in 2015, the UNGA adopted “Transforming our world: the 2030 Agenda for 

Sustainable Development” to serve as the post-2015 development agenda. The agenda contains 17 

development goals and each goal contains a set of targets, amounting to a total of 169 targets. The 

 Kay Boulware-Miller, “Female Circumcision: Challenges to the Practice as a Human Rights Violation” [1985] 8 64

HWLJ 155, 164

 United Nations General Assembly “Report of the Secretary-General 53/354” (1998) UN Doc A/53/354; UNGA 65

“Report of the Secretary-General 54/133” (2000) UN Doc A/54/133; UNGA “Report of the Secretary-General 
56/128” (2002) UN Doc A/56/128

 UNGA Resolution 67/146 (20 December 2012) UN Doc A/RES/67/146 66

 UN, "United Nations bans female genital mutilation” (20 December 2012) <http://www.unwomen.org/en/news/67

stories/2012/12/united-nations-bans-female-genital-mutilation> accessed 29 November 2018 

 UNGA Res (n 66)68
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2030 Agenda, as it is often referred to, is intended to build on the Millennium Development Goals 

which consisted of eight goals set in 2000 with the objective of reducing extreme poverty by 2015. 

The 2030 Agenda is intended to achieve what they did not. To put it simply, the 2030 Agenda “[…] 

seek[s] to realise the human rights of all and to achieve gender equality and the empowerment of all 

women and girls. They are integrated and indivisible and balance the three dimensions of 

sustainable development: the economic, social and environmental.”  69

 Goal number five aims to “[a]chieve gender equality and empower all women and girls”. 

The targets of the goal aim to “end all forms of discrimination against women and girls 

everywhere” (target 5.1); “Eliminate all harmful practices such as child, early and forced marriage 

and [FGM]” (target 5.3); “Ensure universal access to sexual and reproductive health and 

reproductive rights […]” (target 5.6); and “Adopt and strengthen sound policies and enforceable 

legislation for the promotion of gender equality and the empowerment of all women and girls at all 

levels” (target 5.6(c)).   70

 Considering the UN resolutions adopted in view of prohibiting FGM, the intention of the 

members states of the UN seems to be quite clear: The objective is to prohibit FGM in order to 

reduce it and, ultimately, eliminate it. Although states’ positions on FGM are quite clear on the 

international scene, their attitudes at home paint another picture, as I will outline more in detail in 

chapter 3.2: Wherever FGM is practiced, it continues to be so in a general state of impunity.  

2.2.3. Regional Human Rights Conventions and Decisions 

 In this section I will examine how regional human rights systems attempt to regulate the 

practice of FGM, by exploring what the law establishes and how it is interpreted and implemented 

by regional human rights courts. I will begin with the European Convention on Human Rights 

(ECHR) and the decisions of the ECtHR. Secondly, I will analyse the African Convention on 

Human and Peoples’ Rights (ACHPR) and the decisions of the ACtHPR. Finally, I will examine the 

American Convention on Human Rights (ACHR) and the decisions of the Inter-American Court of 

Human Rights (IACtHR). 

 UNGA Res 70/1 (25 September 2015) UN Doc A/RES/70/1 69

 Ibid.70
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2.2.3.1. The European Convention on Human Rights and the European 

Court on Human Rights 

 The prohibition against torture, inhuman or degrading treatment or punishment is enshrined 

under Article 3 of the ECHR which states states that “No one shall be subjected to torture or to 

inhuman or degrading treatment or punishment.”  Moreover, article 15 states that in times of war 71

or public emergency, any High Contracting Party to the Convention may derogate from certain 

provisions provided that such derogative measures remain consistent with its’ other obligations 

under international law. However, article 15 permits no derogation from article 3 whatsoever.   72

 The Court has addressed several cases concerning FGM, however they have all been in 

relation to asylum claims,  the main question of which has always been: Is the risk of the claimant 73

undergoing FGM, if she were to be returned to her home country, sufficiently high to consider that 

her rights under the Convention were violated by the Member State and that she must, thus, be 

granted refugee status? While the Court has responded negatively in such FGM-related asylum 

cases, it  has also repeatedly maintained that “[i]t is not in dispute that subjecting a child or adult to 

FGM would amount to ill-treatment contrary to Article 3 of the Convention.”  It would appear, 74

therefore, that FGM may amount to, at least ill-treatment under Article 3 of the ECHR. I would, 

however, submit that this wording of the Court is quite vague and that it appears that the Court is 

communicating that it does not contest that FGM would amount to ill-treatment, but neither does it 

explicitly declare that it does. 

 Moreover, as a result of the negative response to the main question of these cases, the Court 

needed not specify what right(s) under the Convention were at issue. However, if the Court were to 

judge a case where the main question was whether FGM constituted a violation of the ECHR, or 

more specifically, what rights protected under the Convention FGM violated, the Court would 

presumably have to provide a developed argument in response. In my view, it is unlikely that such a 

 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 71

Rights, as amended) (ECHR) art 3 

 Ibid. art 15.2 72

 Individuals seeking asylum based on the fear of persecution on FGM-related grounds can qualify for refugee status 73

under the 1951 Convention relating to the Status of Refugees. This protection has, nevertheless, proved to be limited; 
Annemarie Middelburg and Alina Balta, “FGM/C as a Ground for Asylum in Europe” [2016] 28 IJRL 416-452

 Collins and Akaziebie v Sweden App no 23944/05 (ECtHR, 8 March 2007) 12; Izevbekhai and others v Ireland App 74

no 43408/08 (ECtHR, 17 May 2011) 73 
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case be referred to the Court in the near future as FGM remains relatively uncommon in Europe. 

Furthermore, it is prohibited in most European States. However, implementation remains 

problematic — as I will further outline in Chapter 3.2. This is possibly due, in part, to the fact that 

FGM first and foremost affects children and secondly, it is considered taboo and victims who speak 

out against it are stigmatised, threatened and, in some instances, even assaulted.  Consequently, 75

FGM cases are not often referred to the Courts and, thus, even less often to the ECHR. 

2.2.3.2. The African Charter on Human and Peoples’ Rights and the 

African Court on Human and Peoples’ Rights 

 Regarding the ACHPR, the prohibition of torture, cruel, inhuman or degrading treatment or 

punishment is enshrined under its’ article 5.  Furthermore, the Protocol to the Charter concerning 76

the Rights of Women in Africa, otherwise known as the Maputo Protocol, aims, amongst other 

things, to eliminate harmful practices. Such harmful practices are defined as practices which 

negatively affect the human rights of women and are contrary to recognised international standards. 

In order to achieve this goal, State Parties to the Protocol must take all necessary measures, 

including creating public awareness concerning such harmful practices through information and 

educational programmes; prohibiting through legislative measures followed by relevant sanctions, 

all forms of FGM; providing necessary support to victims of such harmful practices through basic 

services such as healthcare services, emotional and psychological as well as legal and judicial 

support.  77

 Moreover, regarding the case law of the ACtHPR, there are currently no cases that deal with 

FGM as a violation of article 5 of the ACHPR or article 5 of the Maputo Protocol. The ACtHPR 

did, however, hand down a judgment in 2018 concerning inconsistencies of certain provisions of the 

Malian Persons and Family Code — a codification of the laws relating to family issues, such as 

laws governing marriage, custody of children and successions etc. — with the Maputo Protocol to 

the ACHPR. In this case it was alleged that the shortcomings of the Malian Persons and Family 

Code allowed for violations against the rights of women, girls and children born out of wedlock 

 Amelia Hill, “FGM campaigners face death threats and intimidation” The Guardian (8 May 2013)75

 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October 1986) 21 ILM 76

58 (ACHPR) art 5 

 African Union, Protocol to the ACHPR on the Rights of Women in Africa (adopted 11 July 2003, entered into force 77

25 November 2005) 
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through certain provisions concerning early and forced marriage for girls, discriminatory 

inheritance provisions and the failure of the State to fulfil its obligations in eliminating traditional 

practices that undermine women’s and children's rights.  The Court found the Malian Persons and 78

Family Code to be inconsistent with the Maputo Protocol and other relevant treaties ratified by the 

Malian State, such as the ACHPR itself,  the African Charter on the Rights and Welfare of the Child 

and the CEDAW. Thus, the Court ordered the Republic of Mali to amend the domestic legislation 

that was inconsistent with international provisions, to harmonise its laws with international 

instruments and to take the appropriate measures in order to bring an end to the established 

violations.   79

 

 Although the case does not concern FGM directly, it does mark the first case in which the 

ACtHPR has made a pronouncement concerning violations of the Maputo Protocol. The fact that 

the judgment was in favour of the complainants and found that there was a violation of the 

provisions of the Maputo Protocol is positive in that it sends a clear message that States must take 

the necessary measures to implement the international instruments to which they adhere and in that 

it allows for a greater visibility and effective use of an international Women’s Rights instrument that 

has so far been clearly underutilised.   80

 In conclusion, the ACHPR and the Maputo Protocol clearly define the rights of women with 

regard to FGM. Nevertheless, this regional system and its’ instruments have so far been 

underutilised. Indeed, it is important to keep in mind that FGM mostly affects children and women 

in rural communities and that it is characterised as a cultural and traditional practice and that it 

sometimes constitutes a a prerequisite for marriage, which in turn brings financial security and 

social status. Moreover, speaking out against FGM may have dramatic consequences. In this 

context, one can reasonably assume that victims of FGM either don’t wish to speak out against 

FGM or cannot. This would explain the lack of FGM cases before national courts, as I will outline 

in Chapter 3.2, as well as before the ACtHPR. Albeit, the decision of the ACtHPR in 2018 is an 

 AFPD and IHRDA v Republic of Mali App no 046/2016 (ACtHR, 10 May 2018) 78

 Ibid. para 13579

 IHRDA, “IHRDA, APDF obtain favourable judgment against Mali in first case before the African Court applying 80

provisions of Maputo Protocol” (11 May 2018) <https://www.ihrda.org/2018/05/press-release-ihrda-apdf-obtain-
favourable-judgment-against-mali-in-first-case-before-the-african-court-applying-provisions-of-maputo-protocol/> 
accessed 15 April 2019
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indication that the Court is ready and willing to interpret the Maputo Protocol for the benefit of 

Women’s Rights.  

2.2.3.3. American Convention on Human Rights and the Inter-American 

Court of Human Rights  

 The ACHR protects the right to humane treatment which is found under article 5 and reads 

as follows: “Every person has the right to have his physical, mental, and moral integrity respected.” 

Moreover, article 5 guarantees that no person shall be subjected to torture, cruel, inhuman or 

degrading treatment or punishment.  Regarding the case law of the IACtHR, there are no cases that 81

address the matter of FGM.  

 Moreover, although the Inter-American Convention on the Prevention, Punishment and 

Eradication of Violence against Women, otherwise known as the Convention of Belem Do Para, 

does not specifically mention FGM, it does refer to several other notions that are often connected to 

FGM: Its article 1 defines violence as “any act or conduct, based on gender, which causes death or 

physical, sexual or psychological harm or suffering to women, whether in the public or the private 

sphere.”  Moreover, Article 2 reads as follows:  82

Violence against women shall be understood to include physical, sexual and 

psychological violence: 

a. that occurs within the family or domestic unit or within any other interpersonal 

relationship, whether or not the perpetrator shares or has shared the same residence with 

the woman, including, among others, rape, battery and sexual abuse; 

b. that occurs in the community and is perpetrated by any person, including, among 

others, rape, sexual abuse, torture, trafficking in persons, forced prostitution, kidnapping 

and sexual harassment in the workplace, as well as in educational institutions, health 

facilities or any other place; and 

 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978) 9 ILM 4, 673 81

(ACHR) art 5 

 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (adopted 9 82

June 1994, entered into force 5 March 1995) 33 ILM 6, 1534 (Convention of Belem do Para) art 1
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c. that is perpetrated or condoned by the state or its agents regardless of where it 

occurs.   83

 Article 4 sets forth a list of the rights protected within the Belem Do Para Convention, such 

as the right to life, the right to physical, moral and mental integrity and the right not to be subjected 

to torture, amongst others.  It can be argued that FGM practices constitute violations against these 84

rights. Regarding the right to life, it has been previously established that FGM may lead to death, 

thus violating the right to life. It is also established that FGM may cause other forms of physical and 

psychological harms to the victim, thus violating women’s physical and mental integrity. Although 

it is debatable whether or not FGM amounts to torture, decisions from other regional human rights 

courts and international commissions and committees indicate that it may, at least, amount to some 

form of ill-treatment contrary to international standards.  

 In conclusion, I submit that although regional human rights instruments provide for an 

accomplished legislative framework with proper protections against FGM practices, in reality these 

laws are not being implemented. In the case law of the ECtHR, it seems that to date the Court has 

approached the question of whether FGM is contrary to article 3 of the Convention with much 

caution, without providing an explicit answer to it. Moreover, there is no case law to approach the 

issue of FGM directly; it is always addressed in relation to asylum claims. Although the ACtHPR is 

the regional human rights court in the region of the world where the majority of FGM cases take 

place, it has yet to hand down a decision that explicitly addresses the issue of FGM. Concerning the 

IACtHR, although FGM is an important issue in several parts of the Americas, there is, to date, no 

case law to address the issue. 

  

 Ibid. art 2   83

 Ibid. art 484
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2.2.4. International and Regional Declarations 

  

 In this section, I will examine certain human rights declarations with regard to FGM. I will 

begin with the UDHR. Secondly, I will examine the American Declaration of the Rights and Duties 

of Man (ADRDM) and lastly I will analyse the Beijing Declaration and Platform for Action. 

2.2.4.1. Universal Declaration of Human Rights 

 The question of the legal force of the UDHR is one that has been long discussed and it 

seems that consensus is yet to be found.  However, given that the UDHR is a UNGA Declaration, 85

it carries no formal binding force in itself.  Nevertheless, for the past 70 years since it was 86

proclaimed, it has received great international acceptance and has been referred to in the preambles 

of multiple international and regional human rights treaties, such as the ICCPR, the ICESCR, the 

ECHR, the ACHR and the ACHPR.  Moreover, it has inspired over 80 other international human 87

rights instruments, and it has been cited by international and national courts. It has often been 

described as a part of CIL, although scholars have drawn a distinction between some provisions 

such as the right to be free from torture and the right to own property, arguing that the former 

undoubtedly constitutes a CIL norm given the wide acceptance it has been met with, while the latter 

does not.   88

 Furthermore, the UDHR is recognised as a “milestone document in the history of human 

rights.”  Proclaimed in December 1948, it “sets out, for the first time, fundamental human rights to 89

be universally protected […].”   90

 Hilary Charlesworth, “Universal Declaration on Human Rights (1948)” (2008), MPEPIL <http://opil.ouplaw.com/85

view/10.1093/law:epil/9780199231690/law-9780199231690-e887?print=pdf> accessed 15 April 2019 para 13 

 South West Africa (South Africa v Liberia and Ethiopia), Judgment (Second Phase), Dissenting Opinion of Judge 86

Tanaka, 1966 ICJ Rep 6, 288

 Charlesworth (n 85)87

 Ibid. para 1688

 UN, “The Universal Declaration of Human Rights” <https://www.un.org/en/universal-declaration-human-rights/> 89

accessed 15 April 2019

 Ibid.90
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Article 3 of the UDHR sets forth the right to life, liberty and security of person which, at least 

regarding the right to life and security of person, FGM practices violate, as previously discussed.  91

Furthermore Article 5 sets forth the emblematic phrase: “[n]o one shall be subjected to torture or to 

cruel, inhuman or degrading treatment or punishment.”  Moreover, article 8 reads as follows: 92

“Everyone has the right to an effective remedy by the competent national tribunals for acts violating 

the fundamental rights granted him by the constitution or by law.”   93

 Whether the violation of such fundamental rights is caused by non-state actors or by 

representatives of the state, it can be inductive of state liability, which, if recognised, obligates the 

state to allocate an effective remedy to the victims, as I will further discuss in chapter 4.  

2.2.4.2. American Declaration on the Rights and Duties of Man 

 Adopted in May 1948, the ADRDM was the first general international humans rights 

document.  The ADRDM is part of a regional Inter-American human rights system created under 94

the auspices of the Organisation of American States (OAS); an international organisation created by 

the states of the Americas “to achieve an order of peace and justice, to promote their solidarity, to 

strengthen their collaboration, and to defend their sovereignty, their territorial integrity, and their 

independence.”   95

 The ADRDM is one of the basic documents of this system, proclaiming the general 

international human rights to be protected in the Americas. The importance of this declaration is 

such that the Inter-American Commission on Human Rights has repeatedly held that despite its 

declaratory nature, the ADRDM constitutes a source of international obligations for the member 

states of the OAS.  Article 1 of the ADRDM protects the rights to life, liberty and security of 96

 UNGA “Universal Declaration on Human Rights” (proclaimed 10 December 1948) 217 A III (UDHR) art 3 91

 Ibid. art 592

 Ibid. art 8 93

 Organisation of American States (OAS) “Introduction” (2011) <http://www.oas.org/en/iachr/mandate/Basics/94

introduction-basic-documents.pdf> accessed: 12 February 2019, 2 

 OAS, Charter of the Organisation of American States (opened for signature 30 April 1948, entered into force 13 95

December 1951) 119 UNTS 3 (OAS Charter) art 1 

 J.T Roach and J. Pinkerton v United States Case 9647 (Inter-American Commission on Human Rights 22 September 96

1987) paras. 46-49; R. Ferrer-Mazorra v United States Case 9903 Inter-American Commission on Human Rights 4 
April 2001) para 180
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person.  What’s more, article 30 of the ADRDM sets forth the duty “[…] of every person to aid, 97

support, educate and protect his minor children.”   98

 As previously established, FGM may lead to death, thus violating the right to life. 

Furthermore, it may be argued that such a violation of the right to life may be incumbent upon the 

state for failing to protect the victim’s right to life. Moreover, as established in chapter 2.2.1.2, 

FGM practices violate the rights set forth in the CRC, particularly regarding childrens rights not to 

be subjected to physical and mental violence, injury or abuse, including sexual abuse. Further 

considering the interpretation given by the CRC Committee regarding the best interest notion, it is 

clear that FGM practices violate such rights that children enjoy under international law and that the 

duty to protect children includes the duty to protect against the violation of such rights.  

 In conclusion, the ADRDM may be a useful instrument in the protection against FGM 

practices as several rights violated by FGM practices are protected under this declaration. In 

particular, the violation of the rights protected under it may be inductive of state liability, which, if 

proved, obligates states to offer remedies for the victims.  

2.2.4.3. The Beijing Declaration and Platform for Action 

 The Beijing Declaration and Platform for Action (BDPA) was adopted in 1995 in Beijing 

during the fourth World Conference on Women organised by the UN. It was adopted unanimously 

and is considered a key document with regard to global policy concerning gender equality. It 

identifies 12 areas of concern and sets forth strategic objectives as well as plans of action for the 

advancement of gender equality and women’s rights.   99

 Following the adoption of the BDPA, UN organs and agencies have regularly reviewed it via 

political declarations and by urging the Member States to take further actions and initiatives. 

 OAS, American Declaration of the Rights and Duties of Man (proclaimed 2 May 1948) <https://www.oas.org/dil/97

access_to_information_human_right_American_Declaration_of_the_Rights_and_Duties_of_Man.pdf> (ADRDM) art 1

 Ibid. art 30 98

 UN, “World Conferences on Women” <http://www.unwomen.org/en/how-we-work/intergovernmental-support/world-99

conferences-on-women> accessed 12 February 2019
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Additionally, the UN has urged member states to fully implement the BDPA as an essential step 

towards achieving internationally agreed development goals.   100

 The main objective of the BDPA is the empowerment of women. To that end, “the full 

realisation of all human rights and fundamental freedoms of all women” is essential.  The BDPA 101

addresses the issue of FGM on several occasions. Firstly, the BDPA defines violence against 

women, amongst other things, as “[FGM] and other traditional practices harmful to women.”  102

Moreover, it recognises that the girl child faces far more discrimination, violence and harmful 

practices while enjoying far less rights, opportunities and benefits than do boys. Moreover, girls are 

“often subjected to various forms of sexual and economic exploitation, […] violence and harmful 

practices […]”, one of the mentioned harmful practices being FGM.  Furthermore, the BDPA 103

declares that “[c]onditions that force girls into early marriage, pregnancy and childbearing and 

subject them to harmful practices, such as [FGM], pose grave health risks.”  Under the area of 104

concern titled “Women and Health”, the BDPA sets forth the actions to be taken in order to achieve 

the strategic objective of strengthening preventive programmes that promote women’s health. These 

actions are to be taken in many aspects of societal life by governments in cooperation with NGO’s, 

the media, the private sector and international organisations, including UN bodies. Among these 

actions are the following: Establish both formal and informal education programmes for both men 

and women emphasising the importance of eliminating harmful attitudes and practices, such as 

FGM, for instance. Other actions include legal reforms, the promotion of norms and practices that 

eliminate discrimination against women and publicity campaigns that aim to inform both men and 

women, and particularly young people, about their health as well as their sexual and reproductive 

health.   105

 Concerning the strategic objective of taking integrated measures to prevent and eliminate 

violence against women, governments should “[e]nact and enforce legislation against the 

 Ibid. 100

 UN, “Beijing Declaration and Platform for Action” (adopted at the Fourth World Conference on Women 27 October 101

1995) (BDPA) <https://www.un.org/womenwatch/daw/beijing/pdf/BDPfA%20E.pdf> para 9

 Ibid. para 113(a)102

 Ibid. para 39103

 Ibid. para 93104

 Ibid. para 107(a),(d),(e).105
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perpetrators of practices and acts of violence against women, such as [FGM]”, amongst others.  106

Under the strategic objective of ensuring equality and non-discrimination under the law and in 

practice, the BDPA poses the obligation upon governments to “[p]rohibit [FGM] wherever it exists 

and give vigorous support to efforts among non-governmental and community organisations and 

religious institutions to eliminate such practices.”  107

2.2.5. Interim Conclusion 

 In my view, the international legislative framework currently in place to reduce and 

eliminate FGM seems quite accomplished. Although few international instruments mention FGM 

explicitly, most instruments contain more general norms that are applicable to FGM. States’ 

adoption of such international instruments and UN resolutions that ban FGM indicate willingness 

and intention to eliminate the practice. Nevertheless, their attitudes on the international scene differ 

from those they adopt at home, as I will discuss in chapter 3. Finally, regarding the question of 

whether or not FGM amounts to torture, there seems to be a dichotomy between doctrine and 

jurisprudence. Indeed, scholars, as well as UN Committees are quite forthcoming in their 

considerations of FGM as torture under international law, whereas regional human rights courts 

have either not addressed the issue at all or have addressed it implicitly, and thus, only in superficial 

terms. 

  

 As a result of such a broad spectrum of international efforts to reduce and eliminate FGM, 

the question may be asked whether FGM constitutes a CIL norm in development. The ICJ has 

defined the two elements behind the creation of a customary international norm:  

Not only must the acts concerned amount to a settled practice, but they must also be 

such, or be carried out in such a way, as to be evidence of a belief that this practice is 

rendered obligatory by the existence of a rule of law requiring it.  108

 However, these elements can be perceived as paradoxical. To illustrate this point, the 

example of FGM may be used: In order for the prohibition of FGM to be considered as a CIL norm, 

 Ibid. para 124(i)106

 Ibid. para 232(h)107

 North Sea Continental Shelf (Germany v Denmark/Netherlands), Judgment, ICJ Reports 1969, 3 para 77108
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states must adopt international conventions prohibiting FGM (practice) all while adhering to the 

conviction that adopting such laws is an obligation under an already existing rule of law (opinio 

juris).  This dilemma, as well as other issues regarding CIL, such as the transparency and 109

legitimacy of the formation and persistence of CIL norms have been argued over endlessly by legal 

scholars.  110

 Another element in the creation of international custom is that “the practice of a State in 

relation to its own citizens, a matter of “domestic jurisdiction” […] is […] without significance for 

the establishment of a customary rule.”  This explains the difficulty of international human rights 111

norms in acquiring a status of customary norms: International human rights are applied on 

individuals, in the domestic sphere. Their application is thus a matter of “domestic jurisdiction”. For 

this reason, human rights law has been developed mainly through the adoption of numerous, wide-

ranging international conventions.   112

 In conclusion, it seems that the principles surrounding the very creation of CIL norms 

remain unclear and debatable. Scholars seem to dissent as to what constitutes practice and what 

constitutes opinio juris. This is all the more problematic when the two overlap, as in the example 

mentioned above. Furthermore, certain issues prevent human rights norms from constituting CIL 

norms, which would explain the conventional development of human rights norms. In this context, I 

cautiously submit that the prohibition of FGM does not constitute a developing CIL norm. 

However, if certain FGM practices were recognised as torture under international law, the 

prohibition of those practices would, logically, constitute a CIL norm as well. Notwithstanding, the 

prohibition of such FGM practices would constitute a CIL norm not in itself, but because of the 

recognition of FGM as amounting to torture. Consequently, I submit that if FGM practices were 

recognised as amounting to torture, the prohibition of FGM could constitute a developing CIL norm 

in the future.  

 Evans (n 14) 102109

 John Tasioulas, “Opinio Juris and the Genesis of Custom: A Solution to the Paradox” [2007] 26 Aust. YBIL 199; 110

Curtis A. Bradley, Mitu Gulati, “Withdrawing from international Custom” [2010] 120 TYLJ 202; Hilary Charlesworth, 
Ethel Theis, “The Unbearable Lightness of Customary International Law” [1998] 92 ASIL 44  
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3. INTERNATIONAL ANTI-FGM NORMS PENETRATING INTO NATIONAL LEGAL ORDERS 

 “Adopting a law is, rather, the beginning of another struggle, to ensure its 

implementation.”  Therefore, the objective of this chapter is firstly to analyse the influence that 113

international law may have over states in adopting national anti-FGM legislation. Secondly, I will 

analyse the case law both in countries with high FGM prevalence rates and in countries where FGM 

rates are rather low but the issue is increasingly addressed. Finally, I will examine the lack of 

enforcement of anti-FGM laws and why this may occur. 

3.1. The Influence of International Law on National Legislation 

 In recent years there has been an explosion of international criminal law norms related to 

sex-based violence experienced by women.  Indeed, the agreement, by states on a Statute for the 114

International Criminal Court (ICC)  confirms the trend to criminalise sexual violence.  The 115 116

Court has jurisdiction over such crimes as are considered to be of a most serious character and 

concern to the international community. More specifically, such crimes are the crime of genocide, 

crimes against humanity, war crimes and the crime of aggression.  Moreover, the Rome Statute of 117

the ICC lays out a prohibition of “rape, sexual slavery, enforced prostitution, forced pregnancy, 

enforced sterilization, or any other form of sexual violence of comparable gravity” as crimes against 

humanity.  Furthermore, Antonia Mulvey has argued that FGM should be recognised as a form of 118

torture under CAT and that FGM should be prosecuted as a crime against humanity.  The 119

 Patricia Wheeler, “Eliminating FGM: The role of the law” [2004] 11 The International Journal of Children’s Rights 113

257

 Fionnuala Ni Aoláin, “Gendered Harms and their Interface with International Criminal Law: Norms, Challenges and 114

Domestication” [2013] 13-19 MLSRP <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2247623> 26

 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 115

3 (ICC Statute)

 Ni Aoláin (n 114) 7116

 ICC Statute (n 115) art 5117

 Ibid. Art. 7(g)118

 Antonia Mulvey, "Female Genital Mutilation should be recognised as a form of torture” (LSEWPS, 27 March 2017) 119

<https://blogs.lse.ac.uk/wps/2017/03/27/female-genital-mutilation-should-be-recognised-as-a-form-of-torture/> 
accessed 16 April 2019; Mulvey (n 37) 
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international and judicial activism  concerning sexual violence has paved the way for States to 120

address violence against women by introducing national legislation pertaining to subjects such as 

violence against women, domestic violence, marital rape, early marriage and FGM, amongst 

others.   121

 Indeed, it is observable that the vast majority of countries where FGM is concentrated have 

only adopted national legislation prohibiting the practice during the last 25-30 years despite the fact 

that opposition to the practice dates back to the early 20th century.  What’s more, the adoption of 122

national anti-FGM legislation coincides with the emergence of international opposition to FGM. 

This suggests that national lawmaking is a part of an international process, at least with regard to 

FGM.   123

 One study suggests that if international law is a driving force behind national lawmaking, 

then each nation will develop its identity around common universal ideals. In this case, the laws 

will be adopted closely together in time and the language will follow a similar pattern.  124

Furthermore, several studies suggest that international law generates change in the domestic sphere 

in that the diffusion of international norms inspires and prompts civil society actors to demand 

policy change and that such activism is one of the most important factors in driving that change.  125

Moreover, if it is true that the international system plays an important role in national lawmaking, 

one may assume that anti-FGM laws will be most common in countries with high prevalence rates 

of FGM, because those countries will have been targeted by the international community.  Indeed, 126

23 out of the 28 countries with some of the highest FGM prevalence rates, have adopted national 

 There is a significant amount of cases that address sexual violence and rape as crimes against humanity. To mention 120

a few: Prosecutor v Akayesu (Judgment) ICTR-96-4-T (2 September 1998); Prosecutor v Prlić et al., (Appeal) ICTY-
IT-04-74-A (29 November 2017); Prosecutor v. Mladić, (Judgment) ICTY-IT-09-92-T (22 November 2017); Prosecutor 
v. Karadzić, (Judgment) ICTY-IT-95-5/18-T, (24 March 2016). 

 Ni Aoláin (n 114) 17-18 121

 UN, Female Genital Mutilation/Cutting: A statistical overview and exploration of the dynamics of change (UNICEF, 122

2013) 9

 Elizabeth Heger Boyle and Sharon E. Preves, “National Politics as International Process: The Case of Anti-Female-123

Genital-Cutting Laws” [2000] 34 LSR 703, 721 
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legislation that criminalises FGM.  The adoption of such laws in all 23 countries occurred during 127

a period of about 20 years.  In fact, in nations with high FGM prevalence rates, only those without 128

an active government have yet to adopt eradication efforts.  129

 It would appear, as Heger Boyle and Preves put it, that “the development of anti-female-

genital-cutting policies in countries where many individuals support the practice, the timing and 

character of national legal action directed against female genital cutting, and the uniformity of 

political action all lend weight to the importance of international pressure in the adoption of anti-

FGC policies.”  130

 Further supporting the importance of international norms, is the fact that almost no anti-

FGM laws were adopted before the emergence of international opposition to the practice. More 

specifically, at the time of the Copenhagen Conference in 1980, a pattern began to develop. 

National laws were adopted, at first, in the west in countries like France, Sweden, Switzerland and 

the United Kingdom.  They were followed by African countries and by 2011, as stated above, 23 131

out of the 28 countries with the world’s highest FGM prevalence rates had national legislation 

prohibiting FGM in place. Accordingly, it is evident that international law has had a significant 

impact on national legislative efforts. It can even be argued that international law has been as a 

driving force, prompting civil society actors to get more involved in eliminating FGM and national 

leaders to take action and adopt national laws prohibiting FGM.  

3.2. The Law and its’ Implementation in Some National Legal Orders 

 Although national legislation may be in place, many countries struggle to enforce these 

laws. Nevertheless, FGM is an increasingly discussed issue and in the last year, alone, high-profile 

FGM cases have made headlines.  

 28 Too Many, The Law and FGM: An Overview of 28 African Countries (2018) <https://www.28toomany.org/static/127

media/uploads/Law%20Reports/the_law_and_fgm_v1_(september_2018).pdf> accessed 16 April 2019, 28

 See Appendix I128
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 Given the limited scope of this thesis and the material impossibility to discuss the totality of 

the case law related to FGM, I will firstly analyse case law in four countries; Guinea, Djibouti, 

Egypt and Burkina Faso. All four countries have amongst the highest prevalence rates of FGM in 

the world, all four have a government as well as national legislation prohibiting the practice of 

FGM in place. Secondly, I will outline recent high-profile FGM cases in western countries. 

3.2.1. Guinea 

 As per September 2018, the prevalence rate of FGM in Guinea is 96,9%.  Although 132

Guinea has had legislation prohibiting FGM in place since 1965, this legislation was strengthened 

in 2000 and in 2016.  The legislation currently in place provides a clear definition of FGM and 133

criminalises the performance, the procurement, arrangement and/or assistance of acts of FGM as 

well as the participation of medical professionals in acts of FGM.  Anyone practising, promoting 134

or participating in any way in FGM practices may be punished by three months to two years 

imprisonment and/or a fine of USD 55-220. If the act was premeditated and the victim ambushed, 

the penalty is two to five years imprisonment term and/or a fine of USD 110-330. If the procedure 

leads to disability, the punishment is five to ten years in prison and/or a fine of USD 110-330. If the 

procedure leads to death, the perpetrators shall be punished with five to twenty years’ 

imprisonment.   135

 Despite having quite a solid legal framework, prosecution related to FGM practices are rare 

in Guinea. Between 2010 and 2015 a few cases were prosecuted, however, the courts were 

lenient.  According to the research of a London-based charity named “28 too many”, three cases 136

were noted during 2014-2015. In July 2014, a perpetrator of FGM, an 82-year-old woman, was 

convicted by the Court of First Instance in Conakry to a two-year suspended prison sentence and a 

fine of USD 100.  In January 2015, another FGM perpetrator was convicted by the Court of First 137

 28 Too Many (n 127) 13 132

 Law No. L/2000/010/AN of July 2000 adopting and promulgating the Reproductive Health Act; Law No. 2016/059/133

AN of 26 October 2016 (Criminal Code, art 258-261) 

 28 Too Many, Guinea: The Law and FGM (2018) 2-4134

 Ibid. 4-5135

 Cécile Barbière, “Guinean expert: ‘We need to target different people in our fight against FGM’” Euractiv (1 136

February 2017 as updated) 

 28 Too Many (n 134) 5137

!41



Instance in Faranah to a one-year suspended prison sentence and a USD 50 fine.  In July 2015 an 138

FGM perpetrator was convicted by the Justice of the Peace of Gueckedou to a six-month suspended 

prison sentence and a USD 50 fine for performing FGM on a nine-year-old girl.  According to a 139

UNPFA-UNICEF report, there were eleven arrests, eleven cases brought to court and two 

convictions in 2016.  In 2017, however, UNFPA-UNICEF reported that there were nine arrests, 140

nine cases brought to court and five convictions.   141

3.2.2. Djibouti 

  

 In Djibouti, the FGM prevalence rate is 93,1%.  The law, in place since 1995,  provides a 142 143

clear definition of FGM and criminalises the performance, the procurement, arrangement and/or 

assistance of the practice as well as the failure to report incidents of FGM.  Being found guilty of 144

performing FGM is punished by a five-year imprisonment term and a fine of approximately USD 

5600.  Failing to report incidents of FGM is punishable by a one-month up to one-year 145

imprisonment term and a fine of approximately USD 300-600. Aiders and abetters of FGM are 

liable to the same penalties as the main offenders.  Nevertheless, despite the high prevalence rate 146

of FGM and the seemingly solid legal framework, several sources indicate that no FGM cases have 

been reported and that there are no records of any convictions in FGM matters in Djibouti.  147
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 Ibid.139

 UNFPA-UNICEF Joint Programme on Female Genital Mutilation/Cutting, 2016 Annual Report of the UNFPA-140

UNICEF Joint Programme on Female Genital Mutilation/Cutting: Accelerating Change (2017) 40

 UNFPA-UNICEF Joint Programme on Female Genital Mutilation/Cutting, Performance Analysis for Phase II 141

(2018) 23

 UN (n 122) 26142

 Djibouti Penal Code art 333143
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 Ibid.146
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3.2.3. Egypt 

 In Egypt, the FGM prevalence rate reaches 87,2%, but with a population of approximately 

95 million, Egypt has the highest number of women and girls who have experienced FGM in the 

world.  Notwithstanding, the Egyptian Constitution explicitly prohibits violence against women 148

and national legislation, in place since 2008,  provides a clear definition of FGM. However, only 149

the act of performing FGM is criminalised. The procurement, arrangement and/or assistance of 

FGM and the failure to report such incidents remain lawful. Requesting the procedure to be carried 

out is, however, prohibited. The participation of medical personnel in acts of FGM is prohibited by 

way of Ministerial Decree since 2007.  Performing FGM in Egypt is punishable by five to seven 150

years in prison. Where the procedure results in disability or death, it is punishable by three to fifteen 

years in prison. Requesting FGM is punishable by one to three years in prison if the procedure is 

carried out. Furthermore, putting a child at risk is punishable by a minimum of six months 

imprisonment term and/or a fine of approximately USD 100-300.   151

 Despite the high FGM prevalence rates, the fact that several girls died from the procedure 

between 2007 and 2013 and calls for strengthened legislation and improved law enforcement, few 

prosecutions are recorded in Egypt. Two high-profile, widely discussed cases concerned the death 

of 13-year-old Soheir al-Batea in June 2013 and that of 17-year-old Mayar Mohamed Mousa in 

May 2016. Both victims died while undergoing medicalised FGM. The doctor who was performing 

FGM on Soheir al-Batea was sentenced to two years imprisonment for manslaughter and three 

months imprisonment for FGM as well as a fine of approximately USD 30. In addition, his clinic 

was closed for one year. The father of the victim was convicted to a three month suspended prison 

sentence.  In the case of Mayar Mohamed Mousa, the medical personnel involved in the 152

procedure and the victim’s mother were all found guilty of FGM and were sentenced to one-year 

suspended imprisonment terms and fines of USD 50-300.   153

 28 Too Many, Egypt: The Law and FGM (2018) 1 148

 Egyptian Penal Code art 242-bis further strenghtened by Law No. 58 adopted in 2016149

 28 Too Many (n 148) 2150
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 Ibid. 5152
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In 2016 two arrests were made in FGM-related matters. Two cases were brought to court and there 

were six convictions.  In 2017, however, there were no arrests made, four cases were brought to 154

court but no convictions were recorded.  155

3.2.4. Burkina Faso 

 Burkina Faso is an interesting example because although the FGM prevalence rates remain 

among the highest in the world, at 75,8%,  the country puts considerable effort into implementing 156

its anti-FGM laws. In Burkina Faso, the law provides a clear definition of FGM and it criminalises 

the performance of FGM.  Although it does not explicitly criminalise the procurement, 157

arrangement and/or assistance of acts of FGM, it does criminalise the failure to report incidents of 

FGM as well as the participation of medical personnel in acts of FGM.  The penalty for 158

performing FGM in Burkina Faso is six months to three years in prison and a fine of approximately 

USD 265-1600. Where FGM results in death, it is punishable by five to ten years in prison. If 

medical personnel are found guilty of performing FGM, they may be prohibited from practising for 

up to five years. Anyone failing to report incidents of FGM to the authorities is punishable by a fine 

ranging from USD 90-200.   159

Concerning the implementation of the law, Burkina Faso, although faced with difficulties, is among 

the better students in its class. A UNFPA-UNICEF report states, for example that:  

Between 1997 and 2005, a total of 94 individuals (excisors and parents) were 

sentenced for violating the law. From 2005 through 2009, the number increased to 

686 – 40 excisors and 646 parents. In 2009 alone, the authorities responded to 230 

individual cases of FGM/C and halted three planned excisions. Eight circumcisers 

 UNFPA-UNICEF (n 140) 30154

 UNFPA- UNICEF (n 141) 23 155

 UN (n 122) 26156

 Law No. 043/96/ADP adopted in 1996 amending the Penal Code to prohibit and punish FGM; article 380 of the 157

Penal Code, revised in May 2018 to to raise the penalties. 
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and 54 accomplices were arrested in 2009 and received sentences ranging from three 

months (with parole) to five years.  160

 Furthermore, in 2012, seven cases of FGM were identified which involved 33 girls under 15 

years of age, including newborns. Four of the girls died and the three excisors and their nine 

assistants were arrested and sentenced to imprisonment terms ranging from one month to one year 

plus two months of parole. In 2013, seven more convictions related to FGM were recorded.  Other 161

UNFPA-UNICEF reports show that in 2016 the number of arrests in FGM-related matters 

amounted to 65. The number of cases brought to court were 65, too, and there were 47 recorded 

convictions.  In 2017, the number of arrests and the number of cases brought to court amounted to 162

86 and the number of convictions recorded were 43.   163

 In conclusion, although legislative measures are powerful tools in the process of social 

change in that they signal the governments expectations regarding prohibited practices, evidence 

shows that unless complemented with additional policy measures and social actions, legislation 

alone does little to stop FGM. Indeed, if introduced too early, before any other measures, legislation 

is likely to be resisted. Consequently, legislation against FGM must be part of broader reform 

efforts and complement administrative, educational and social measures, otherwise it risks simply 

driving the practice underground.   164

3.2.5. The judicial Treatment of FGM in Western Countries 

 The implementation of anti-FGM legislation varies greatly across the four previously 

discussed countries (Guinea, Djibouti, Egypt and Burkina Faso). However, difficulties in 

implementing FGM-legislation are not exclusively limited to countries with high prevalence rates 

 UNFPA-UNICEF Joint Programme n FGM/C: Accelerating Change, Burkina Faso Has a Strong Law Against FGM/160

C, But inning Heart and Minds Remains Crucial <https://www.unfpa.org/sites/default/files/resource-pdf/
burkinafaso.pdf> 6

 UNFPA-UNICEF Joint Programme on FGM/C: Accelerating Change, Summary Report of Phase I 2008-2013 (2014) 161

12 

 UNFPA-UNICEF (n 140) 26162

 UNFPA-UNICEF (n 141) 23 163

 Francesca Moneti and others, The Dynamics of social change Towards the Abandonment of FGM/C in Five African 164

Countries (2010) 47-48
!45

https://www.unfpa.org/sites/default/files/resource-pdf/burkinafaso.pdf
https://www.unfpa.org/sites/default/files/resource-pdf/burkinafaso.pdf


and developing legal systems. Many western countries have also faced difficulties in implementing 

their national anti-FGM legislation. In the UK, for instance, FGM has been prohibited since 

1985.  A City University London report published in 2015 estimates that some 137,000 women 165

and girls residing in England and Wales were living with FGM . Despite this, until recently, only 166

three FGM cases had been brought to court, none of which had led to any conviction.  In February 167

2019, the first conviction occurred. A mother was convicted of having mutilated her three-year-old 

daughter.  On 8 March 2019 she was sentenced to 11 years in prison for the offence of FGM.   168 169

 According to one study, by 2012, around 513,000 women in the US were either at risk or 

had undergone FGM.  In 1996 Congress adopted a federal law that criminalised FGM. In 170

November 2018 the first case was brought to court under the Congressional law and involved two 

doctors and four parents, among others, prosecuted for performing or assisting in the performance 

of FGM on nine girls. However, the case was struck down by the judge who ruled that the 1996 

congressional law was unconstitutional and could for that reason not be the legal basis of any 

prosecution. Key charges were dismissed and four of the eight defendants were removed from the 

case. Although the 1996 Congressional law is unlikely to be used by prosecutors in the future, 27 

states already have their own laws criminalising FGM and those states who do not may use existing 

assault or abuse laws on which to base charges.  171

 In France, prosecutions in FGM cases are more common. One study estimated that, in 2014, 

among roughly 206,000 girls from FGM-practicing communities, aged 0-18 and residing in France, 

some 25,000-43,000 (12%-21%) were at risk of FGM . In 2014, there had been about 40 judicial 172

 Prohibition of Female Circumcision Act 1985 165
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 BBC, "FGM: Mother guilty of genital mutilation of daughter” BBC (1 February 2019) <https://www.bbc.com/news/168

uk-england-47094707> accessed 16 April 2019
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news/uk-england-london-47502089> accessed 16 April 2019
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cases related to FGM, many of which ended with prison sentences.  The punishment for 173

performing FGM in France is up to 10 years imprisonment and a fine of 150,000€. Where the 

victim is a child under the age of 15 and the perpetrators is the child’s legal, natural or adoptive 

ascendants or they have any legal authority over the child, the punishment may increase to up to 20 

years imprisonment.   174

 Consequently, although prevalence rates are low and western societies have, generally 

speaking, developed legal systems, they also face difficulties in implementing their national 

legislation and prosecuting cases of FGM. 

3.3. The limit of the Law: FGM as a Social Issue Requiring a Holistic Approach 

 As previously underlined, many countries have solid legal frameworks in place to fight 

FGM and many countries put considerable efforts into implementing those laws. As a result of both 

international and national efforts, FGM prevalence rates are in overall decline. Nevertheless, the 

practice continues to affect women and girls worldwide, and although the exact number of women 

and girls that have undergone FGM is unknown, it is estimated that at least 200 million women and 

girls have undergone the practice. What’s more, it is estimated that the current progress rate to 

eliminate FGM is not sufficient considering the population growth. Thus, if nothing changes, the 

number of women and girls undergoing FGM will rise in the next 15 years.  175

 Despite attempts to regulate violence against women, the enforcement of these laws remains 

incomplete in all domestic legal systems.  Furthermore, as one scholar put it, “perpetuation of the 176

practice of FGM cannot be fully understood without exploring the issues of gender and women’s 

human rights.”   177

 Kim Willsher, "France's tough stance on female genital mutilation is working, say campaigners” The Guardian (10 173

February 2014) 

 French Penal Code art 222-9 - 222-10 174

 UNICEF, FGM/C: A Global Concern (2016)175

 Ni Aoláin (n 114) 26 176

 Comfort Momoh, “Female Genital Mutilation” (Radcliffe Publishing 2005) 13177
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Indeed, in a UNICEF report, FGM is described as  

[A] form of gender inequality that remains deeply entrenched in the social and 

economic structures of the countries and communities where it is practised. It represents 

society’s control over women. In communities where extreme forms of gender 

inequalities exist, girls and women are dependent on men and marriage for their 

material wellbeing. They have little voice in matters that affect their lives, rendering 

them powerless to challenge harmful practices.  178

 Moreover, the UNICEF report offers explanations on why FGM is perpetuated: FGM is a 

social convention and a social norm that members of the practicing community are expected to 

follow. If they do, they are accordingly rewarded (marriageability of the girl/woman and therefore 

economic and social security etc.) and if they don’t, they face the sanctions imposed by the group 

(social exclusion, ostracism, violence, non-marriageability etc). Under these conditions, many 

parents choose to circumcise their daughters as circumcision is perceived to be the best way in 

which to ensure the girls future.  Additionally, social convention theory  — which explains the 179

dynamics of how social conventions and norms operate,  — states that in communities with high 180

prevalence rates of FGM, no single family would decide to abandon the practice as that would 

affect the marriageability of their daughters. On the contrary, if all families would decide to 

abandon the practice, it would cease to be a prerequisite for marriage. The challenge remains, 

therefore, in succeeding to coordinate collective abandonment of the practice in a given 

community.  181

 Furthermore, the law alone can do little to end FGM. Evidence shows that the most 

successful eradication strategy is achieved through a holistic approach, including non-legal 

eradication efforts accompanied by legislative measures. Such a strategy is adopted by the UNFPA- 

UNICEF Joint Programme on Female Genital Mutilation/Cutting (FGM/C) who reports that 
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 Ibid. 6179

 Ibid. VII180
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significant progress has been made.  Other proposed non-legal efforts include educational, socio-182

economical and other innovative methods such as alternate rites, ceremonies and the use of theater, 

music and films in eliminating FGM.  Indeed, an experiment using movies that portrayed family 183

members as they confronted each other about whether they should continue the practice or not, 

instead of portraying FGM as a pervasive and negative cultural practice had a positive outcome in 

that it improved attitudes towards girls that remain uncut. What’s more, the results “show that using 

entertainment to dramatize locally discordant views can provide a basis for applied cultural 

evolution without accentuating intercultural divisions.”   184

 In conclusion, I submit that international law has proven effective in inspiring States to 

adopt legislative measures prohibiting FGM. Moreover, a comprehensive approach on the practice 

including legislative measures as well as educational, socio-economic and cultural measures seems 

to have had significant positive effects. Indeed, there seems to have been an overall decline in the 

prevalence of FGM in the last three decades, albeit, compliance with the prohibition of practicing 

FGM remains low and where it continues to be practiced, FGM is widely exercised with impunity.  

 UNFPA-UNICEF (n 141) https://www.unfpa.org/sites/default/files/pub-pdf/UNFPA-UNICEF-182

Phase2Performance_2018_web_0.pdf; Nafissatou J. Diop and others, 17 Ways to End FGM Lessons From the Field 
(UNFPA-UNICEF 2017)  

 Erin L. Han, “Legal and Non-Legal Responses to Concerns for Women's Rights in Countries Practicing Female 183

Circumcision” [2002] 22 BCTWLJ 201, 215-219
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4. GROUNDS FOR STATE LIABILITY AND AVAILABLE REMEDIES FOR VICTIMS 

 In this chapter I will analyse existing grounds for state liability with respect to FGM 

practices, that is, on what grounds the state in which FGM is practiced by private actors can be 

internationally held liable for having failed to protect its’ citizens from such harmful practices and, 

thus, having breached its international treaty obligations. Firstly, I will discuss what those current 

grounds for state liability are. Secondly, I will analyse existing remedies for FGM victims. 

4.1. Grounds for State Liability 

 Historically, international treaties have played an important role in regulating international 

relations, and they are recognized as an increasingly important source of international law. The rules 

governing the conclusion, interpretation, application and, in short, any aspect that surrounds an 

international treaty were codified in the VCLT in 1969.  Some of the provisions reflected CIL and 185

were simply codified in the VCLT, while other provisions were regular treaty provisions.  One 186

provision of a customary character and that arguably constitutes a pillar of international treaty law 

is the principle of pacta sunt servanda - “agreements must be kept”. Article 26 of the VCLT, under 

which this principle is codified sets forth the rule that the parties to a treaty  in force are bound by it 

and that they must perform the treaty obligations in good faith. Therefore, whenever a state fails to 

perform its’ treaty obligations, it is committing an internationally wrongful act, that is, an act that 

“constitutes a breach of an international obligation of the state.”  The state responsible for 187

committing an internationally wrongful act is under the obligation to cease the wrongful act [or 

omission] and to assure and guarantee that it will not repeat the wrongful act [or omission].   188

 

State responsibility may also be invoked due to acts committed by private actors. In the Velasquez 

Rodríguez Case, the IACtHR held that: 

 Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27 January 1980) 1155 UNTS 185

331, Preamble 

 Evans (n 14) 175186

 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts” (2001) UN Doc A/RES/56/83, art 187
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An illegal act which violates human rights and which is initially not directly imputable 

to a State (for example, because it is the act of a private person or because the person 

responsible has not been identified) can lead to international responsibility of the State, 

not because of the act itself, but because of the lack of due diligence to prevent the 

violation or to respond to it as required by the Convention.  189

Furthermore the Court held that:  

The State has a legal duty to take reasonable steps to prevent human rights violations 

and to use the means at its disposal to carry out a serious investigation of violations 

committed within its jurisdiction, to identify those responsible, to impose the 

appropriate punishment and to ensure the victim adequate compensation.  190

 Regarding FGM, the first step of invoking state responsibility is, therefore, to establish that 

there is a binding treaty obligation for the State to prevent the occurrence of practices that violate 

the rights of girls and women. The next step is to establish that the state is complicit in the actions 

of non-state actors through evidence that the state has failed to adopt criminal legislation to deal 

with such practices, or wherever such criminal legislation exists, the state has failed to implement it.  

 Thus, invoking state responsibility for FGM practices as internationally wrongful acts is a 

possibility, given that such practices constitute violations of human rights and given that states that 

are parties to the previously mentioned human rights treaties have legal duties to take reasonable 

steps to prevent such human rights violations. 

4.2. Available remedies for victims 

 The issue of available remedies or reparation for victims of FGM is complicated. In general 

international law there are three types of remedies for internationally wrongful acts. They may be 

attributed either singly or in combination and they are: restitution, compensation and satisfaction.  191

 Inter-American Court of Human Rights Case of Velásquez-Rodríguez v. Honduras (1988) 28 ILM 291, para 172189

 Ibid. para 174190

 ILC (n 187) art 34191
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In general international law, state responsibility is first and foremost invoked by other states.  The 192

ILC acknowledges that state responsibility may be invoked by other entities than states, for 

example, by individual applicants before international or regional human rights courts or bodies.  193

However, it is quite clear that the articles do not deal with the possibility of the invocation of state 

responsibility by individuals or entities other than states.  Nevertheless, general international law 194

provides that the state responsible for an internationally wrongful act must compensate for the 

damage it has caused. The compensation shall cover financially assessable damages and loss of 

profits when such losses are established.    195

 In conclusion, although individuals may not, normally, invoke state responsibility for 

internationally wrongful acts, general international law recognises that they may do so under special 

circumstances or before human rights bodies. It is in this context that human rights bodies such as 

the ECtHR and the IACtHR have had to deal with compensation claims for personal injury and 

possibly assess the manner in which FGM-related compensation claims could be addressed. 

 Ibid. art 42, 48192

 Ibid. art 33(2) para 4 193

 Ibid.194

 Ibid. art 36195
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5. CONCLUSION: THE ROLE OF INTERNATIONAL LAW IN ELIMINATING FGM 

 In the last 50 years, FGM has become one of the most widely discussed subjects with regard 

to human rights and women’s rights. This has, in part, prompted international efforts to eliminate 

FGM and, in part, occurred as a result of such efforts. Indeed, the international legislative efforts to 

eliminate FGM are many and wide-ranging. They include international conventions, UN 

Resolutions, international declarations and regional human rights conventions. These international 

instruments have had significant effects on domestic legal systems in that they have prompted the 

adoption of national legislation in view of prohibiting and criminalising FGM. Moreover, they have 

prompted states and international financial institutions to fund FGM eradication efforts such as 

educational programmes about FGM and its consequences; about sexual reproductive health, in 

general, as well as support services such as medical or psychological services for victims of FGM. 

In this regard, international law has been effective in fighting FGM.  

 Notwithstanding, the law alone cannot eliminate a practice that is rooted in culture and 

tradition  and that has socio-economic implications. To achieve the objective of eliminating FGM, 

the law must, therefore, be accompanied by social measures which could include educational 

measures, the use of arts such as theatre, music and film etc; socio-economic improvement, 

collective abandonment campaigns and alternative passage rites, to mention a few. It is in this 

context that local NGO’s and activists play a crucial role.  

 Suggestions for future research would include further analysing the questions of the 

recognitition of FGM as amounting to torture under international law, and whether the prohibition 

of FGM constitutes, or could come to constitute a CIL norm in development. Further research 

should also focus on what implications that would have for the definition of FGM on the 

international scene as well as how that would affect the practice on the ground. In this thesis, I have 

argued that, at least, certain FGM practices can and should be recognised as amounting to torture. In 

that context, the prohibition of said practices would constitute a CIL norm because of their 

definition as torture. This would, in turn, likely affect the status of FGM as a CIL norm, as well. 

That being said, it will be interesting to follow the development of the international treatment of 

FGM.   
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 In conclusion, I further submit that the role of international law is to establish clear 

behavioural standards that states are expected to comply with and that they must, in turn, apply to 

their citizens through domestic legislation. Such standards also serve the purpose of laying a clear 

framework for the work of NGO’s and activists. Regarding the limits of international law, I argue 

that they consist, on the one hand of states negative inclinations to obligating themselves to 

international human rights norms with enforcement mechanisms and on the other hand of the fact 

that fundamental values essentially depend on worldview and life philosophy. Thus, they depend on 

social dynamics, tradition and culture — behavioural patterns that evolve with time but that are 

difficult to change instantly. For that reason, international human rights law and even domestic 

legislation often fail to penetrate into secluded communities whose social order is based on ancient 

customs, traditions and culture. In such instances, it is particularly important that legislative 

initiatives be accompanied by social initiatives. 
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APPENDIX I  

Ratification date by country and by instrument 
196

* S = Signed 

Instrument/
Country  

Rome 
Statute 
of the 
ICC

CAT CEDA
W

CRC ICCPR ICESCR Banjul 
Charter 

National Legislation 
or Decree related to 
FGM

Benin 2002 1992 1992 1990 1992 1992 1986 2003

Burkina Faso 2004 1999 1987 1990 1999 1999 1984 1996

Central African 
Republic

2001 2016 1991 1992 1981 1981 1986 1966,1996

Chad 2007 1995 1995 1990 1995 1995 1986 2003

Côte d’Ivoire 2013 1995 1995 1991 1992 1992 1992 1998

Djibouti 2002 2002 1998 1990 2002 2002 1991 1995, 2009

Egypt X 1986 1981 1990 1982 1982 1984 2008

Eritrea X 2014 1995 1994 2002 2001 1999 2007

Ethiopia X 1994 1981 1991 1993 1993 1998 2004

Ghana 1999 2000 1986 1990 2000 2000 1989 1994, 2007

Guinea 2003 1989 1982 1990 1978 1978 1982 1965, 2000

Guinea-Bissau X 2013 1985 1990 2010 1992 1985 2011

Irak X 2011 1986 1994 1971 1971 - 2011

Kenya 2005 1997 1984 1990 1972 1972 1992 2001, 2011

Mauritania X 2004 2001 1991 2004 2004 1986 2005

Niger 2002 1998 1999 1990 1986 1986 1986 2003

Nigeria 2001 2001 1985 1991 1993 1993 1983 1999-2006 

Senegal 1999 1986 1985 1990 1978 1978 1982 1999

Sudan X S*:1986 X 1990 1986 1986 1986 2008-2009 

Togo X 1987 1983 1990 1984 1984 1982 1998

Uganda 2002 1986 1985 1990 1995 1987 1986 2010

United 
Republic of 
Tanzania 

2003 X 1985 1991 1976 1976 1984 1998

Yemen X 1991 1984 1991 1987 1987 - 2001

 African Commission on Human and Peoples’ Rights, “Ratification Table: African Charter on Human and Peoples' 196

Rights” African Commission on Human and Peoples’ Rights <http://www.achpr.org/instruments/achpr/ratification/> 
accessed 27 April 2019; UN (n 121) 9; UN OHCHR (n 30); ICC, “ The States Parties to the Rome Statute” ICC 
<https://asp.icc-cpi.int/en_menus/asp/states%20parties/pages/
the%20states%20parties%20to%20the%20rome%20statute.aspx> accessed 27 April 2019
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