
 

Wages of Seafarers 
Legal Rights, Protections, and Remedies under the Perspectives of 
International Conventions  

Candidate number: 4008 

Submission deadline: 1 December 2018 

Number of words: 17,998



i 
 

Acknowledgement 

I would like to express my gratitude to amazing people who have generously helped 

me to finish this thesis.  

Special mention goes to my passionate supervisor, Dr. Klaus Dimigen of Ehlermann 

Rindfleisch Gadow Rechtsanwälte Partnerschaft mbB, for his tremendous academic 

support. I am particularly indebted for all his suggestions and guidance, and I feel 

lucky for all the brainstorming sessions that I had with him.  

Similarly, profound gratitude goes to Benjamin Hoffmann, for his constant support 

and comfort while witnessing the ups and downs during my research and writing. I 

could not thank him enough for his willingness to proof read the first draft of this the-

sis, despite his unfamiliarity with the subject at the beginning.  

Completing this thesis would have been more difficult if it was not for the friendship 

from Marta Ron Fernandez, Alice O’Brien and Anna-Lea Heitmann, who were also 

striving to finish their master theses at the same time. Equivalently, I am also grateful 

for my colleagues in Ehlermann Rindfleisch Gadow Rechtsanwälte Partnerschaft 

mbB, especially Lara Riese, who kept checking on me and cheered me up during the 

process of my thesis writing. I also feel blessed to have my friends Louisa Dian, 

Christa Natashia and Shari Manurung whose encouragement never ends, although 

we are in different continents. 

Finally, but by no means least, I would like to say thank you to my parents, Natiar 

Marbun and Veronica Manullang, as well as my siblings Elizabet Marbun, Hermon 

Marbun and Monica Marbun, whose love and faith are with me in whatever that I do. 



ii 
 

List of Abbreviations 

BIMCO Baltic and International Maritime Council  

CBA   Collective Bargaining Agreement  

DMLC  Declaration of Maritime Labour Compliance  

EU   European Union  

ICESCR  International Covenant on Economic, Social and Cultural Rights, 1966 

ICCPR  International Covenant on Civil and Political Rights, 1966 and its Proto-
col 

ICJ  International Court of Justice  

IG P&I  International Group Protection and Indemnity  

ILC   International Labour Conference 

ILO  International Labour Organization 

IMO   International Maritime Organization  

JMC   Joint Maritime Commission 

MLC  Maritime Labour Certificate 

MLC 2006 Maritime Labour Convention, 2006, as amended 

MoU   Memorandum of Understanding 

PSC   Port State Control 

SEA  Seafarers Employment Agreement  

UDHR  Universal Declaration of Human Rights  

UK  United Kingdom 

UN  United Nations 

UNCLOS  United Nations Conventions on the Law the Sea, 1982  

US  United States 

USD  United States Dollar 

 

 

 



iii 
 

Table of Contents 

1 INTRODUCTION ............................................................................................... 1 

2 FRAMEWORK OF SEAFARERS’ RIGHTS TO WAGES .................................. 3 

2.1 International Standards ...................................................................................... 3 
2.1.1 Human Rights Standards ....................................................................... 3 
2.1.2 IMO Standards ....................................................................................... 4 
2.1.3 ILO Standards ........................................................................................ 5 

2.2 Seafarers’ Rights to Wages ............................................................................... 8 
2.2.1 What is Wage? ...................................................................................... 8 
2.2.2 Minimum Wages .................................................................................. 10 
2.2.3 Wages Calculation ............................................................................... 12 
2.2.4 Paid with Exemptions from Work ......................................................... 13 
2.2.5 Other Relevant Rights.......................................................................... 15 

3 PROTECTIONS TO SEAFARERS’ CLAIM OF UNPAID WAGES FROM ILO 20 

3.1 Enforcement Mechanisms under MLC 2006 .................................................... 20 
3.1.1 Inspections and Certifications by Flag States ...................................... 20 
3.1.2 Port State Control ................................................................................ 22 
3.1.3 Inspections by Labour Supplying States .............................................. 24 

3.2 Seafarers’ Grievance Process ......................................................................... 25 
3.2.1 On-board Complaint............................................................................. 25 
3.2.2 Onshore Complaint .............................................................................. 25 

3.3 Other Enforcement Mechanisms Offered by ILO ............................................. 26 
3.4 Abandonment of Seafarers .............................................................................. 27 

4 REMEDIES TO SEAFARERS’ CLAIM OF UNPAID WAGES UNDER 
INTERNATIONAL PRIVATE LAW .................................................................. 31 

4.1 Action in Personam .......................................................................................... 31 
4.1.1 Applicable Law and Jurisdiction ........................................................... 32 
4.1.2 Identifying the Defendant ..................................................................... 34 

4.2 Action in Rem .................................................................................................. 37 
4.2.1 Rights of Seafarers to Arrest Ship ....................................................... 39 
4.2.2 Jurisdiction for the Arrest ..................................................................... 42 
4.2.3 Release of Arrested Ship ..................................................................... 44 

4.3 Maritime Lien ................................................................................................... 46 
4.3.1 Enforcement of Maritime Lien .............................................................. 48 



iv 
 

4.3.2 Seafarers’ Wages after Enforcing Maritime Lien .................................. 49 
4.3.3 Time Bar .............................................................................................. 50 

4.4 Limitation of Liability of Shipowner ................................................................... 50 

5 CONCLUSION ................................................................................................. 51 

TABLE OF REFERENCE ......................................................................................... 53 



1 
 

1 Introduction 

Seafarers’ wages and expenses are the components of crewing cost. Crewing cost is 

one of the ship operating cost elements. In 2012, the average daily operating cost is 

in the amount of USD6,430 for bulker, and USD8,932 for tanker.1 The crew cost is 

45% of the operating cost for bulker and 50% for tanker on average, influenced by 

the number of seafarers employed, the policy of the shipowner, and the nationality of 

the seafarers (i.e.  wages of seafarers from Asia are usually lower than those from 

Europe). Other components, such as stores, repairs and maintenance, insurance and 

administration costs, vary at 5% to 19% each of the operating cost. From this, it may 

be seen that the crewing cost is the largest component in ship operating cost. 

The high cost of seafarers’ employment often causes problems in practice. Unpaid 

wages of the seafarers are among the most frequent complaints which have been 

received by seafarers’ organisations until today.2 The International Labour Organiza-

tion (“ILO”) runs a database where one can find cases of abandonment of ships, and 

usually the seafarers have not been paid for months in most of those cases.3 For ex-

ample, in Malaviya Seven,4 the ship has been detained since October 2016 for not 

paying the seafarers’ wages since August 2016. Some of the seafarers were still 

onboard until the ship was sold in December 2017. Even until the date of this thesis, 

this matter is still disputed and some wages remain unpaid. 

Since shipping is an international industry, the seafarers’ right to wages are regulated 

and safeguarded under laws at an international level. This thesis is intended to re-

                                                
1 Richard Greiner, ‘Ship Operating Cost’ (Moore Stephens LLP, April 2013) 12-16 

<http://www.imsf.info/media/1031/operating-costs-of-differ.pdf> accessed 20 November 2018.  
2 ‘Non-payment of Wages’ (ITF Seafarers, 2000) <https://www.itfseafarers.org/non-payment.cfm> 

accessed 20 November 2018. See also ‘Unpaid Wages’ (Seafarer Help) 
<https://seafarerhelp.org/en/help/non-payment-of-wages> accessed 20 November 2018. 

3 ‘Database on Reported Incidents of Abandonment of Seafarers’ (ILO) 
<https://www.ilo.org/dyn/seafarers/seafarersBrowse.Home?p_lang=en> accessed 20 November 
2018. See also ‘Abandonment of Seafarers Database’ (ILO) 
<https://www.ilo.org/dyn/seafarers/seafarersBrowse.list?p_lang=en> accessed 20 November 
2018.  

4 ‘Malaviya Seven [disputed]’ (ILO) 
<https://www.ilo.org/dyn/seafarers/seafarersbrowse.details?p_lang=en&p_abandonment_id=258&
p_search_id=181118153045> accessed 20 November 2018.  
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view important aspects of the applicable laws, including the recently entered into 

force Maritime Labour Convention, 2006 (“MLC 2006”), to comprehend the legal ba-

sis for the seafarers’ right to wages, the protections and remedies for such seafarers’ 

right and the related complications.  

This thesis is prepared using the doctrinal research method, by reviewing primary 

and secondary authorities of law and non-legal resources. The primary sources shall 

be limited mainly to international conventions. A selection of national law perspec-

tives is used to give examples and comparison, or if the international conventions do 

not provide express solutions.  
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2 Framework of Seafarers’ Rights to Wages 

2.1 International Standards  

Seafarers have rights under the international, regional, and national human rights 

law. In addition to these, they also have rights specifically obtained because they are 

workers. Some of the international instruments set out the rights generally for all 

types of workers, and some are designed particularly for workers in a specific indus-

try or activity, such as seafarers.  

2.1.1 Human Rights Standards 

Seafarers, as human beings in general, have their fundamental rights and freedoms 

which are equal and inalienable, deriving from the inherent dignity of a person. One 

of the most important human rights instruments is the Universal Declaration of Hu-

man Rights (“UDHR”).5 It is an international common standard of achievement to pro-

tect human rights, which sets out that everyone is entitled to the human rights and 

freedoms set out in the UDHR, regardless of race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other statutes.6 

The UDHR is completed by the International Covenant on Economic, Social and Cul-

tural Rights, 1966 (“ICESCR”) and the International Covenant on Civil and Political 

Rights, 1966 and its Protocol (“ICCPR”). These three instruments form the Interna-

tional Bill of Human Rights. 

Up to date, there have been several international and regional mechanisms as 

means to protect human rights. Following a ratification of a human rights convention, 

the relevant state has the obligation to ensure that all aspects of life, including work-

ing conditions, do not violate fundamental rights of human beings.  

                                                
5 ‘History of the Document’ (UN) <http://www.un.org/en/sections/universal-declaration/history-

document/index.html> accessed 14 November 2018. 
6 UDHR art 2. 
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2.1.2 IMO Standards 

The International Maritime Organization (“IMO”) is the UN specialised agency with 

currently 174 of the 193 UN member states, having the responsibility to ensure the 

safety and security of shipping and to prevent pollution by ships.7 The IMO started to 

acknowledge the need for increased focus on human-related activities in the safe 

operation of ships, and the need to achieve and maintain high standards for safety, 

security, and environmental protection for the purpose of significantly reducing mari-

time casualties. Since the human element has an important role to achieve the IMO’s 

goals, the IMO Assembly has adopted the Resolution A.850 (20) on 27 November 

1997. This resolution then has been replaced by the Resolution A.947 (2) on 27 No-

vember 2003 regarding vision, principles and goals for the IMO in relation to the hu-

man element in shipping. The human element now must be given due consideration 

by all committees and sub-committees of the IMO when developing regulations and 

guidelines. 

The IMO has meanwhile issued numerous international instruments which are rele-

vant to the seafarers’ interests, such as the International Convention for the Safety of 

Life at Sea, 1974, as amended, and its Protocols (“SOLAS Convention”); the Inter-

national Convention on Standards of Training, Certification and Watchkeeping for 

Seafarers, 1978, as amended, including the 1995 and 2010 Manila Amendments 

(“STCW Convention”); and the International Management Code for the Safe Opera-

tions of Ships and for Pollution Prevention 1993 (“ISM Code”) which was adopted 

under Chapter IX of the SOLAS Convention. Compared to the international human 

rights instruments and ILO treaties which provide rights to the seafarers, the IMO 

conventions require the member states to provide benefits to the seafarers.8 As can 

be understood from the responsibility of the IMO to ensure the safety and security of 

shipping and to prevent pollution by ships, no instruments issued by the IMO touch 

upon the seafarers’ rights to wages. 

                                                
7 ‘Introduction to IMO’ (IMO) <http://www.imo.org/en/About/Pages/Default.aspx> accessed 15 Novem-

ber 2018. 
8 Michael Anderson, Alexandra McDowall and Deirdre Fitzpatrick, ‘International Standards’ in Deirdre 

Fitzpatrick and Michael Anderson (eds), Seafarers Rights (OUP 2005) 48. 
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2.1.3 ILO Standards 

The standards of the workers’ rights at international level were firstly set out by the 

ILO. Since its establishment in 1919,9 the ILO has set out labour standards and de-

veloped policies to improve conditions of labour to fulfil the objectives under the ILO 

Constitution to focus on ‘the connection between labour conditions, human rights, 

social justice, and international peace’.10 For such purpose, it may adopt conventions 

or recommendations11 through the International Labour Conference (“ILC”).12 The 

difference between the two is that conventions are legally binding international trea-

ties if ratified by its member states, but recommendations only serve as non-binding 

guidelines. In many cases, a convention lays down the basic principles to be imple-

mented by the ratifying countries, whereas a related recommendation supplements 

the convention by providing more detailed guidelines on how it could be applied.13 

Recommendations may be issued independently from a convention. 

Some of the first conventions made by the ILO were related to seafarers’ rights.14 In 

more than 80 years since its establishment, the ILO has adopted around 70 instru-

ments consisting of Conventions and Recommendations through dedicated maritime 

sessions of the ILC to protect the seafarers all over the world.15 

                                                
9 ‘Origins and history’ (ILO) <https://www.ilo.org/global/about-the-ilo/lang--en/index.htm> accessed 15 

November 2018. 
10 Moira L McConnell, Cleopatra Doumbia-Henry and Dominick Devlin, The Maritime Labour Conven-

tion, 2006 (Martinus Nijhoff 2011) 15-16. 
11 Ibid. 
12 See further ‘International Labour Conference’ (ILO) <https://www.ilo.org/global/about-the-ilo/how-

the-ilo-works/international-labour-conference/lang--en/index.htm> accessed 15 November 2018.    
13 ‘Conventions and Recommendations’ (ILO) <https://www.ilo.org/global/standards/introduction-to-

international-labour-standards/conventions-and-recommendations/lang--en/index.htm> accessed 
15 November 2018. 

14 See e.g. ILO C007 – Minimum Age (Sea) Convention (adopted 9 July 1920, entered into force 27 
September 1921); ILO C008 – Unemployment Indemnity (Shipwreck) (adopted 9 July 1920, en-
tered into force 16 March 1923); ILO C009 – Placing of Seamen Convention (adopted 10 July 
1920, entered into force 23 November 1921).  

15 ‘Seafarers’ (ILO) 18.1-18.9 
<https://www.ilo.org/dyn/normlex/en/f?p=1000:12030:0::NO:::#Seafarers> accessed 15 November 
2018.   
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With the ambition to consolidate and update all existing standards under the interna-

tional maritime labour (all in all 36 Conventions and 1 Protocol16 and their related 

Recommendations and more general fundamental principles), the MLC 2006 was 

adopted by the ILC at its 94th (maritime) session on 23 February 2006. It is often 

called a ‘charter for decent work or a “bill of rights” for the world’s maritime workers 

and a framework for creating a level playing field for shipowners’.17 It was also pre-

pared with the aim to become the “fourth pillar” of the international maritime regulato-

ry regime to complement the three IMO key conventions MARPOL, SOLAS and 

STCW.18 

2.1.3.1 Scope of application of MLC 2006 

The MLC 2006 applies to all ships, whether publicly or privately owned, ordinarily 

engaged in commercial activities or as pleasure crafts, which do not navigate exclu-

sively in inland waters or waters within, or closely adjacent to, sheltered waters or 

areas where port regulations apply.19 However, it does not apply to ships engaged in 

fishing or similar pursuits, traditionally built ships such as dhows and junks, and war-

ships or naval auxiliaries.20  

MLC 2006 applies to seafarers which are defined as persons who are employed or 

engaged or work in any capacity on board of a ship.21 It also sets out that in the event 

of doubt as to whether a category of persons is to be regarded as seafarers for the 

purpose of the MLC 2006, the question shall be determined by the competent author-

ity in each state which ratified it after consultation with the shipowners’ and seafarers’ 

organisations concerned with this question.22 It is meant that the MLC 2006 applies 

not only to seafarers working in the deck department, who are in charge of the navi-

                                                
16 ‘List of the 36 Maritime Conventions and 1 Protocol Revised by the Maritime Labour Convention, 

2006’ (ILO) <https://www.ilo.org/global/standards/maritime-labour-
convention/text/WCMS_150389/lang--en/index.htm> last accessed 15 November 2018. 

17 ILO, Preface of Compendium of Maritime Labour Instruments (2nd (rev) edn, ILO 2015) vii. 
18 ‘Conference Guide – Maritime Session’ (ILO) 

<https://www.ilo.org/public/english/standards/relm/ilc/ilc94/guide.pdf> accessed 15 November 
2018. 

19 MLC 2006 art II para 1(i). 
20 Ibid para 4.  
21 Ibid para 1(f). 
22 Ibid para 3. 
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gation of the ship, but also those who are working in the engineering and catering 

department, and other workers such as entertainers and hotel crew on a cruise ship. 

2.1.3.2 MLC Structure 

According to the explanatory note of the MLC 2006, it consists of ‘three different but 

related parts: Articles, Regulations and Code’.23 The Articles and the Regulations set 

out the core rights and principles and the basic obligation of the member states which 

have ratified the Convention.24 The Code consists of details for implementation of the 

Regulations and comprises of Standards and Guidelines.25 The Regulations and the 

Standards are mandatory, while the Guidelines are not mandatory.26 Although not 

mandatory, member states should take into account the recommendations under the 

Guidelines in fulfilling their duties under the MLC 2006.27  

2.1.3.3 Entry into Force and Application  

The MLC 2006 came into force twelve months after the date of ratification by at least 

thirty members with not less than thirty-three percent of the total world gross tonnage 

of ships.28 It is only binding upon the ILO members whose ratifications have been 

registered with the Director General of ILO.29 The entry-into-force requirements were 

achieved on 20 August 2012, even though the tonnage requirement was already met 

in 2009.30 Consequently, the MLC 2006 came into force on 20 August 2013 and be-

came binding as an international law for the first 30 countries which ratified it. For 

other countries which have ratified later, the MLC 2006 will enter into force twelve 

months after their ratifications were registered.31 So far, eighty-two states have rati-

fied the MLC 2006.32 

                                                
23 MLC 2006, Explanatory Note para 2.  
24 Ibid para 3. 
25 Ibid para 4. 
26 MLC 2006, art IV para 1.  
27 Ibid art VI para 2.  
28 Ibid art VIII para 3.  
29 Ibid para 1. 
30 ‘Basic Facts on the MLC 2006’ (ILO) <https://www.ilo.org/global/standards/maritime-labour-

convention/what-it-does/WCMS_219665/lang--en/index.htm> accessed 15 November 2018.  
31 MLC 2006 art VIII para 4. 
32 Basic Facts (n 30). See further ‘Ratifications of MLC 2006’ (ILO) 

<https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO::P11300_INSTRUMENT_I
D:312331> accessed 21 November 2018.  
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2.1.3.4 Amendments to MLC  

The MLC 2006 has three amendments which were made in 2014, 2016, and 2018.33 

Only the Amendments of 2014 have entered into force on 18 January 2017, adding 

the financial security standard to implement the MLC 2006 provisions on repatriation 

and contractual claims related to seafarers’ death or long-term disability. The 

Amendments of 2016 are expected to enter into force on 8 January 2019 amending 

some provisions related to the maritime labour certificate, and the Amendments of 

2018 on 26 December 2020, providing for some rights of the seafarers when held 

captive as the result of piracy or armed robbery against ships.  

2.2 Seafarers’ Rights to Wages 

Article 23 paragraph 2 of the UDHR states that ‘Everyone, without any discrimination, 

has the right to equal pay for equal work’. Further, the ICESCR also provides that 

everyone has the right to ‘…Fair wages and equal remuneration for work of equal 

value without distinction of any kind … A decent living for themselves and their fami-

lies…’.34 

With the purpose to ensure that seafarers are adequately paid for their services, the 

MLC 2006 Regulation 2.2 includes the seafarers’ rights to fair wages, setting out that 

‘[a]ll seafarers shall be paid for the work regularly and in full in accordance with their 

employment agreements.’ 

2.2.1 What is Wage?  

From a terminology standpoint, wage usually is differentiated from salary. While sala-

ry is the remuneration a person gets every month regardless of the number of actual 

hours where she or he works, wage usually is the compensation one receives for 

every hour where she or he performs the job or provides services.  

There is no definition of wages under the MLC 2006. Several ILO conventions related 

to wages shall be discussed to determine the meaning of wages. Firstly, ILO C095 – 
                                                
33 ‘MLC 2006, as amended’ (ILO) 

<https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:91:0::::P91_SECTION:MLCA_AMEND_
A1> accessed 15 November 2018.  

34 ICESCR arts 7(a)(i)-(ii).  
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Protection of Wages Convention, 1949, Article 1 defines wages as ‘remuneration or 

earnings, however designated or calculated, capable of being expressed in terms of 

money’ which in the context of this paper is paid by an employer to the seafarer ‘for 

work done or to be done or for services rendered or to be rendered’ for the account of 

the ship. Secondly, in the ILO C100 – Equal Remuneration Convention, 1951, the 

salary and wages are included in the definition of remuneration. Thirdly, ILO C131 – 

Minimum Wage Fixing Convention, 1970, reflects the ILO’s effort to protect workers 

against overly low wages. This concept of minimum wages is intended to cover work 

which is done in any time period, be it an hour, a day, a week or a month.35 In the 

light of the foregoing, ILO conventions do not differentiate between wages and salary. 

Therefore, for the purpose of this thesis, the term of wages shall be used instead. 

The wages are ‘payable in a virtue of a written or unwritten contract of employ-

ment’.36 For seafarers, the contract of employment shall be in a written form, in a so-

called Seafarers Employment Agreement (“SEA”), to be discussed in 2.2.5.1. 

The MLC 2006, Standard A2.2 prescribes that the seafarers shall receive the wages 

at an interval which is not longer than a month. This allows the seafarers to receive 

salary daily or weekly. The seafarers should also receive a monthly account for such 

wages, additional payments and the exchange rate used, if any.37 Further, seafarers 

may have all or part of their earnings to be transferred to other parties, such as fami-

lies, dependents or legal beneficiaries.38 

The seafarers’ wages shall be paid in legal tender to discharge the employers’ debts 

or financial obligations to the seafarers. This may be done by full payment through 

specific bank notes or coins as may be required under national laws or regulations. 

The wages may also be paid by bank transfer, bank cheque, postal cheque or money 

order, where appropriate. 

                                                
35 ILO, Minimum Wage Policy Guide, sec 1.8. 
36 ILO C095 – Protection of Wages Convention (adopted 1 July 1949, entered into force 24 September 

1952), art 1.  
37 Ibid para 2. 
38 Ibid para 3. 
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2.2.2 Minimum Wages  

ILO C131, as a specific convention intended to protect the disadvantaged group of 

wage earners from being paid overly low, does not specify what the definition of the 

minimum wage is, and which components should be considered by the member 

states in determining the minimum wage system. Consequently, ILO member states 

use different components in order to comply with this specific convention. In many 

cases, the components used are ‘basic pay, annual bonuses, tips, in-kind benefits, 

productivity and performance pay, and allowances and premiums for non-standard 

work hours or dangerous work’.39 In practice, some states only include the basic pay 

for the purpose of fixing the minimum wages, while others include different other el-

ements. 

The definition and composition of minimum wages for seafarers have been clarified 

under specific ILO conventions since 1946.40 Basic pay or wages of seafarers was 

defined as remuneration in cash which shall exclude the cost of food, overtime, pre-

miums or any other allowances either in cash or in kind.41 The minimum basic pay or 

wages for a calendar month of service was at least £16 or USD64 or its equivalent in 

other currencies.42 However, if food is provided not free of charge, the basic pay or 

wages shall be raised to an amount stipulated under the Collective Bargaining 

Agreement (“CBA”). Under ILO C154 – Collective Bargaining Convention, 1981, Arti-

cle 2, CBA is defined as all negotiations which take place between an employer, a 

group of employers or one employers’ organisation or more, on one hand, and one 

workers’ organisation or more, on the other, for (a) determining working conditions 

and terms of employment; and/or (b) regulating relations between employers and 

workers; and/or regulating relations between employers or their organisations and a 

workers’ organisation or workers’ organisations. If there is no CBA, these issues will 

be determined by the competent national authority.43 Furthermore, if a shipowner 

                                                
39 ILO, Minimum Wage (n 35), sec 1.5.  
40 ILO C076 – Wages, Hours of Work and Manning (Sea) (adopted 29 June 1946, outdated instru-
ment). 
41 Ibid art 4 para d. 
42 Ibid art 5. This basic pay in other currencies shall be adjusted if there is a change of on par value of 

pound sterling or USD. 
43 Ibid art 7. 
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employs more ratings than mandatorily required, the minimum basic wages must also 

be adjusted in the way previously mentioned.44  

Since 1996, the monthly minimum basic pay or wages for able seamen has been 

regulated to be no less than what is stipulated periodically by the Joint Maritime 

Commission (“JMC”). This is the only minimum wage rule in a specific industry is-

sued by the ILO. Any revision to such amount will be communicated by the Director-

General of ILO to the member states following a decision of the Governing Body. 

This tradition has been continued until now and repeated without any substantive 

changes under the MLC 2006. If otherwise agreed under a CBA, it shall not be preju-

diced by this recommendation of the MLC 2006, provided that such terms and condi-

tions of employment are recognised by the competent national authority.45  

The JMC’s Subcommittee on Wages of Seafarers (“Subcommittee”) has been es-

tablished to regularly update the figure of monthly minimum basic pay or wages, us-

ing the methodology which was adopted by JMC at its 26th Session (October 1991).46 

As it is set out under Guidelines of the MLC 2006, the minimum basic pay or wages 

as stipulated by the JMC is not mandatory in nature. However, it influences the mini-

mum wages of seafarers on an international level as it is referred to and used as a 

basis by many countries, shipowners, trade unions all over the world.47 

                                                
44 Ibid art 6. Such adjustment shall be made to the extra number of ratings of such groups who are 

employed, and any increase or decrease of the shipowner’s cost due to employing such group of 
rating.  

45 MLC 2006 art 2 para 1(a), the competent authority is defined as ‘the minister, government depart-
ment or other authority having power to issue and enforce regulations, orders or other instructions 
having the force of law in respect of the subject matter of the provision concerned.’ 

46 This methodology recommends:  
(i) that the basic pay or wage be based on the list of countries and areas that are representa-
tive of maritime nations (those with at least 2 million gross tons of shipping) and of countries 
and areas which are major suppliers of seafarers (those with at least 10,000 seafarers); (ii) 
that the formula utilize the average US dollar (US$) exchange rate for the three most recent 
months in order to minimize the short-term effect of drastic fluctuations in currency exchange 
rates; (iii) that the period of measurement of the change in consumer prices correspond to the 
full period of time between adjustments; and (iv) that the formula include a weighting of one for 
countries and areas with fewer than 10,000 seafarers and of two for those with 10,000 or 
more... 

See further Subcommittee on Wages of Seafarers of JMC, Updating the Minimum Monthly Basic Pay 
or Wage Figure for Able Seafarers (ILO 2018), sec 1 para 4. 

47 Desislava Nikolaeva Dimitrova, Seafarers’ Right in the Globalized Maritime Industry (Roger 
Blanpain ed, Kluwer Law International 2010), 57. 



12 
 

The most recent Subcommittee’s meeting was convened on 6-7 April 2016. The 

meeting stipulated that the figure of minimum monthly basic pay for able seamen is in 

the amount of USD614 as of 1 January 2017, having the same figure applicable as of 

1 January 2016.48 The Subcommittee scheduled a meeting to update such figure to 

take effect as of 1 January 2019 initially on 20-21 June 2018, but now is postponed to 

19-20 November 2018. 

2.2.3 Wages Calculation 

The MLC 2006, Guideline B2.2.2 specifies the calculation and payment, minimum 

wages and minimum monthly basic pay or wage figure for able seafarers. Seafarers’ 

remuneration for work may be calculated separately from the compensation for over-

time work. The basic pay and overtime compensation may also be consolidated, ei-

ther fully or partially. Either way, since the calculation of such wages and overtime 

compensation will be made against the time spent by the seafarers for the account of 

the ship both at sea and in ports, the seafarers’ right to remuneration is closely relat-

ed to the seafarers’ rights to a maximum number of normal working hours. 

2.2.3.1 Separated Wages 

If wages are calculated separately from overtime compensation, normal working 

hours in any case shall not exceed eight hours per day for the purpose of basic pay 

or wages calculation, and forty-eight hours per week for the purpose of overtime cal-

culation. The rate for overtime payment is at least 1.25 times of the basic pay or 

wages per hour. In addition, the records of all work in excess of the normal working 

hours shall be maintained by the master of the ship, or another person assigned by 

him, and must be endorsed by the relevant seafarer at no greater than monthly inter-

vals. 

2.2.3.2 Consolidated Wages 

The MLC 2006 Guideline B2.2.1 defines consolidated wages as ‘a wage or salary 

which includes the basic pay and other pay related benefits’, which means that it 

                                                
48 Subcommittee on Wages of Seafarers, Final Report: Updating the Minimum Monthly Basic Pay or 

Wage Figure for Able Seafarers (ILO 2016), app III. 
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could include seafarers’ compensation for overtime work. If this is the case, SEA 

should clearly specify the number of working hours required from the seafarers in 

return of receiving the remuneration. If the seafarers are expected to work more than 

the agreed working hours, the seafarers’ right to hourly overtime payment and the 

records of all excess works shall be agreed using the same rate and principle as for 

the calculation of separated wages.  

2.2.4 Paid with Exemptions from Work 

There are several situations where the seafarers are still entitled to their wages even 

though during such time, the relevant seafarers are not working.  

2.2.4.1 Paid Leave 

Since it is considered to be beneficial to their health and well-being, the seafarers are 

entitled to adequate paid leave. It shall be calculated using a proper calculation 

method under CBAs or national laws or regulations, but in any case, it should not be 

less than 2.5 days per month of employment.49 This seafarers’ right shall be calculat-

ed using a proper calculation method under CBAs or national laws or regulations. A 

paid annual leave is meant to be taken annually for an uninterrupted period. Further, 

it is the understanding under the MLC 2006 that the seafarers should not be required 

to stay on board and provide their services for more than eleven months without any 

leave.50  

During the paid leave, the seafarers are entitled to receive the wages at their normal 

level of remuneration.51 This right must be duly recorded in the SEA and may not be 

waived by way of any agreement, unless supported by the related government of 

seafarers’ supplying states.52 

                                                
49 Ibid reg 2.4; standard A2.4 para 2; guideline B2.4. 
50 ILO, Maritime Labour Convention, 2006 (MLC, 2006) Frequently Asked Question (4th edn, ILO 2015) 

sec C2.4.c. 
51 MLC 2006 guideline B2.4.1 para 3. 
52 Ibid standard A2.4 para 3. 
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2.2.4.2 Sick or Injury  

In addition to the liability to pay the cost for medical care, boarding and lodging if sea-

farers are away from home, the shipowner also has the obligation to pay the seafar-

ers wages due to sickness and injury resulting in the seafarers’ inability to perform 

their work. The injury or sickness must occur during their employment under SEA or 

because of the work performed by the seafarers under the SEA.53 

The full wages must be paid so long as the sick and injured seafarers stay on board 

or until their repatriation has been concluded. After the seafarers are repatriated or 

landed, the seafarers are entitled to receive wages wholly or partially as specified by 

the national laws or regulations or the CBAs until their recovery, or until they are enti-

tled to the cash benefits if this is earlier than the recovery.54 The national law may 

limit the liability of the shipowner to pay such wages to a period of no less than 16 

weeks from the day when the injury or the sickness has occurred, if the seafarers no 

longer remain on board.55 The shipowners’ liability to pay wages in this event may be 

excluded under several conditions, namely if the injury is not an occupational injury, 

the sickness or the injury have occurred due to the wilful misconduct of the relevant 

seafarer, or if such illness or disability has commenced before the seafarers are be-

ing employed and has not been disclosed to the shipowner.56 

2.2.4.3 Held Captive Resulting from Piracy or Armed Robbery against the Ship 

Expected to enter into force on 26 December 2020, the Amendments of 2018 to the 

MLC 2006 stipulates that the SEA shall remain valid even though the seafarers do 

not provide their services when they are being held as a result of the act of piracy or 

armed robbery against the ship.57 Consequently, they remain entitled to the wages 

                                                
53 Ibid reg 4.2. 
54 Ibid standard A4.2.1 para 3. 
55 Ibid para 4. 
56 Ibid para 5. 
57 The term of piracy has the same meaning given to them by the UNCLOS, 1982 under Article 101, 

while the term of armed robbery is defined under the standard A2.1 para 7 of amendments of 2018 
to MLC 2006 as follows: 

[A]ny illegal act of violence or detention or any act of depredation, or threat thereof, other than 
an act of piracy, committed for private ends and directed against a ship or against persons or 
property on board such a ship, within a State’s internal waters, archipelagic waters and territo-
rial sea, or any act of inciting or of intentionally facilitating an act described above. 
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and other entitlements under the SEA, national laws and regulations, and CBAs, dur-

ing the whole period of captivity until they are released and duly repatriated.58 

2.2.5 Other Relevant Rights 

The following discussion refers to a selection of seafarers’ rights which are arguably 

the most relevant and related to the seafarers’ right to wages and shall not be 

deemed to be exhaustive.  

2.2.5.1 Right to Employment Agreement  

To ensure that the seafarers have a fair employment agreement, Regulation 2.1 of 

the MLC 2006 sets out that the seafarers’ working terms and conditions shall be 

agreed in a written and legally enforceable agreement according to the standards 

under Standard A2.1 of the MLC 2006.59 The SEA shall be executed by both the sea-

farer and the shipowner or its representative, providing a decent working and living 

condition to the relevant seafarer.60 If the seafarer working on board not as an em-

ployee of the shipowner (e.g. when the person is self-employed, working as a dancer 

or singer in a cruise ship), there should be another evidence of contractual relation-

ship or similar arrangement between such person and the shipowner.61 Further, the 

SEA shall at least contain the seafarers’ full name, date of birth or age, and birth-

place; the shipowner’'s name and address; the date and place where the SEA is en-

tered into; the seafarers’ function on board; wages; the number of paid annual 

leaves; termination of the SEA and its conditions, including early termination period; 

health and social security benefits available to the seafarers; the seafarer’s right to 

repatriation; and reference to the CBA, if any.62 On top of that, the seafarers are enti-

tled to a record of their employment on board, which should not include any infor-

mation about the quality of work or the wages of the related seafarer.63 

                                                
58 MLC 2006 standard A2.2 para 7. Further, if the seafarers died during captivity, this right continues 

until the date of their deaths. 
59 ILO provides a model format for SEA. See ‘Model Format for Seafarer Employment Agreement’ 

(ILO) <www.ilo.org/dyn/normlex/en/f?p=1000:53::::53:P53_FILE_ID:3130821> accessed 21 No-
vember 2018. 

60 MLC 2006 standard A2.1 para 1. 
61 Ibid. 
62 Ibid para 4. 
63 See n 70. See also para 3. 
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2.2.5.2 Freedom from Forced Labour 

Holding anyone in slavery or servitude as well as slavery and slave trade in any 

forms are prohibited under the UDHR64 and the ICCPR.65 Furthermore, the ICCPR 

also prohibits forced or compulsory labour.66  

Other than those two main international instruments, internationally the forced labour 

is also prohibited under the Slavery Convention under which slavery is defined as 

‘the status or condition of a person over whom any or all of the powers attaching to 

the right of ownership are exercised’.67 The transport of slaves throughout the mem-

ber states’ territorial water and on board of ships flying their flags must be op-

pressed.68  

ILO C029 – Forced Labour Convention69 also defines the forced or compulsory la-

bour as ‘all work or service which is exacted from any person under the menace of 

any penalty and for which the said person has not offered himself voluntarily’.70 Sev-

eral types of work are excluded from the definition of forced or compulsory labour, 

including without limitation, military service, civil work, conviction based on court 

judgment, as well as emergency work such as during wars or natural disasters.71 

In the shipping business, there are conditions having essential features similar to the 

violation of the prohibition of forced labour, although they are not particularly regulat-

ed under international instruments.72 Some examples include cases where shipown-

ers refuse to pay wages but still require the seafarers to keep working and/or refuse 

to repatriate the seafarers.73 

                                                
64 UDHR art 4. 
65 ICCPR art 8 paras 1-2.  
66 Ibid para 3. 
67 Slavery Convention (adopted 25 September 1926, entered into force 9 March 1927) 212 UNTS 17, 

art 1 para 1. 
68 Ibid art 3. 
69 See also ILO C105 – Abolition of Forced Labour Convention (adopted 25 June 1957, entered into 

force 17 June 1959). 
70 ILO C029 art 2 para 1. 
71 Ibid para 2. 
72 Anderson, McDowall and Fitzpatrick (n 8) 55. 
73 Ibid. 
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2.2.5.3 Right to Legal Remedy and Access to Justice 

The UDHR stipulates that everyone including seafarers ‘… are equal before the law 

and are entitled without any discrimination to equal protection of the law’.74 Further, 

their rights to effective remedy by a competent court for violations of their constitu-

tional or legal rights are guaranteed,75 including the right to a ‘fair and public hearing 

by and independent and impartial tribunal’.76  

2.2.5.4 Right to Safe and Healthy Working Condition 

The ICESCR Article 7 provides that: 

The States Parties to the present Covenant recognize the right of everyone to 

the enjoyment of just and favourable conditions of work which ensure, in par-

ticular:  

… (b) Safe and healthy working conditions; … 

The ICESCR obliges the member states to guarantee that such right is well respect-

ed by other individuals or private companies when acting as employers.77  

The MLC 2006 has replaced several ILO’s conventions ensuring this seafarers’ right. 

The seafarers’ right to safe and healthy working conditions is preserved under the 

MLC 2006 by way of regulating and giving guidance related to minimum age, medical 

certificate, training and qualification under Regulation 1; hours of work and hours of 

rest, and manning levels under Regulation 2; accommodation and recreational facili-

ty, and food and catering under Regulation 3; as well as medical care on board of the 

ship and onshore, shipowner’s liability, health and safety protection and accident pre-

vention under Regulation 4. 

Emphasis is made to the requirements related to food and catering and prompt and 

adequate medical care onboard for seafarers. The MLC 2006 guarantees food and 

drinking water supplies for the seafarers on board. To this end, the member states 

                                                
74 UDHR art 7. 
75 Ibid art 8. 
76 Ibid art 10. 
77 Anderson, McDowall and Fitzpatrick (n 8) 66-67. 
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shall ensure that food and drinking water onboard meet the minimum standard.78 

They must be of appropriate quality, nutritional value and quantity to adequately 

cover the need of the seafarers, by taking into consideration their different cultural 

and religious practice, as well as the duration and nature of the relevant voyage. Not 

only that, seafarers must be provided with adequate, varied and nutritious meals 

which are prepared and served in hygienic conditions. On top of that, the catering 

staffs must be well trained or instructed in carrying their jobs. The MLC 2006 also 

mandates that the seafarers should be able to access medical care onboard without 

any cost.79 These two rights are most likely imperilled when the shipowners do not 

pay the seafarers’ wages. 

2.2.5.5 Right to Repatriation 

The member states have the obligation to ensure that seafarers shall be repatriated if 

the SEA expires while the seafarers are abroad; when the SEA is terminated, either 

by the shipowner or the seafarers; or when the seafarers cannot perform their duties 

under the SEA.80 The MLC 2006 also recommends that the seafarers shall be repat-

riated, inter alia, when the shipowners are not able to continue to perform their obli-

gations as employers due to the shipowner’s insolvency or sale of ship.81 Member 

states are also required to stipulate in their laws, regulations or ensure to be provided 

for in CBAs, the maximum duration of service periods on board after the seafarers 

are entitled to repatriation. This period shall be less than a year.82 In addition, mem-

ber states must also regulate the actual entitlement for repatriation, including related 

to the destination of repatriation, mode of transport, type of expenses to be covered 

and other arrangements which shall be taken care of by the shipowners.83  

Shipowners shall be prohibited from demanding money for repatriation cost from the 

seafarers before their employments begin, and also from setting off the repatriation 

                                                
78 MLC 2006 standard A3.2. 
79 Ibid reg 4.1 para 2. 
80 Ibid standard A2.5.1 para 1. 
81 Ibid guideline B2.5.1 para 1(b)(iii). 
82 Ibid standard A2.5.1 para 3. 
83 Ibid para 2; guideline B2.5. 
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cost against the seafarers’ wages or other entitlements, unless the seafarers are in 

serious default under the SEAs.84 

                                                
84 Ibid standard A2.5.1 para 3. 
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3 Protections to Seafarers’ Claim of Unpaid Wages from ILO 

As discussed in Chapter 2, the seafarers’ right to wages is protected specifically un-

der MLC 2006. In this chapter, the enforcement mechanism and grievance process 

provided for under the MLC 2006 as well as the enforcement mechanism for ILO 

conventions including the MLC 2006 offered under the ILO Constitution shall be dis-

cussed. The discussion shall also include the problems in those protections. Reme-

dies under international human rights law shall not be discussed in this thesis.85 

3.1 Enforcement Mechanisms under MLC 2006 

3.1.1 Inspections and Certifications by Flag States 

The MLC 2006 recalled Article 94 of the United Nations Conventions on the Law the 

Sea, 1982 (“UNCLOS”), which mandates each flag state to implement its jurisdiction 

and control under its national law, including but not limited to, social matters on the 

ships flying its flag. Further, the same provision also requires the flag state to ensure 

the safety at sea relating to, inter alia, the labour conditions on board, while taking the 

international legal instruments such as IMO and ILO conventions into consideration.  

Unpaid wages may indirectly influence the fulfilment of the above flag state’s specific 

obligation. Seafarers are working on board of the ship at sea for social and economic 

reasons. Due to the special living condition on board far away from their support sys-

tem or families and sometimes harsh working condition, stress is inevitable for sea-

farers. When they are not paid, or not paid on time, or paid less than what has been 

agreed, it can create additional stress for the seafarers and change their satisfaction 

towards their jobs.86 Further, on board of a ship trading on the High Seas they cannot 

just terminate the SEA and walk away, but are rather “trapped”. This may eventually 

affect their psychological condition. Such circumstances may have a detrimental ef-

fect on the safety awareness of the seafarers, which in the end may spoil the safety 
                                                
85 Remedies under international human rights law shall only be accessible after applying the rule of 

exhaustion of local remedies. See further A. A. Cançado Trindade, ‘Exhaustion of Local Remedies 
in International Law and the Role of National Courts’ (1978) Archiv Des Völkerrechts 17, no. 3/4, 
333-70 <http://www.jstor.org.ezproxy.uio.no/stable/40797736> accessed 15 November 2018. 

86 Ahmed Abd El Naiem Hafez, 'Seafarers' Social Life and Its Effect on Maritime Safety with Respect 
to Egyptian Seafarers' (MSc Dissertation, WMU 1999) 25, 30-32. 
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of the ship or other people on board. Hence, it may be said that paying a fair wage to 

seafarers and protecting their general welfare are comparably as important as ob-

serving all other general international requirements for the purpose of safety at sea.  

A flag state has the obligation to establish a system to inspect and certify the ships 

flying its flag, to ensure that the maritime labour conditions on the ship are meeting 

the requirements under the MLC 2006.87 In fulfilling this obligation, it may delegate 

such functions to recognised organisations,88 such as classification societies. One of 

the matters to be inspected is the payment of wages89 which has to be in line with 

Regulation 2.2 of the MLC 2006.  

The Maritime Labour Certificate (“MLC") supplemented by a Declaration of Maritime 

Labour Compliance (“DMLC”) shall be produced following the due inspection of the 

ship90 in the form as prescribed by the MLC 2006. The MLC is issued for a period of 

no longer than 5 (five) years. However, the requirement to have MLC and DMLC is 

only mandatory to ships of 500 gross tons or more engaged in international voyage 

and/or despite being registered with a member state, operating from or between ports 

in another state.91  

The MLC is a prima facie proof that the working and living conditions on board of the 

relevant ship meet the requirements under national laws based on the MLC 2006.92 

This certificate is supported by DMLC stating the national requirements for the im-

plementation of the MLC 2006 and represents the ongoing compliance measures 

taken by the shipowner to ensure the conformity of the working and living conditions 

on the ship with the MLC 2006.93 These two documents must be carried on board of 

the ship and maintained at all times, and visibly displayed to the seafarers.94 

                                                
87 MLC 2006 reg 5.1.1 para 2. 
88 Ibid para 3. 
89 The full list of subject matters to be inspected by the flag States are listed in MLC 2006 app A5-1. 
90 MLC 2006 reg 5.1.1 para 4. 
91 Ibid reg 5.1.3 para 1. International voyage is defined as a voyage from a country to a port outside 

such a country. 
92 Ibid para 2. 
93 Ibid para 4; MLC 2006 standard 5.1.3 para 10. 
94 MLC 2006 standard 5.1.3 para 12. 
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Beside the certifications, flag states still have the responsibility to conduct regular 

inspections, monitoring and other control measures in order to verify the continuing 

fulfilment of the measures under the DMLC and the requirements under the MLC 

2006 are being fulfilled.95 In addition to that, flag states may also conduct investiga-

tions based on a complaint that a ship flying their flag is breaching the provisions of 

the MLC 2006.96 

Despite the obligation of the flag states to enforce the rights of seafarers under the 

previous international maritime instruments and now under the MLC 2006, this 

mechanism most of the time does not work, because sometimes ‘the flag state does 

not show interest in resolving the problem and enforcing legal rights over its ships or 

simply does not have the resources to do so’.97 This problem may arise with the so 

called open registers, i.e. flag states permitting ships to be registered in the name of 

owners which do not have to fulfil any nationality requirement in the flag state regard-

ing shareholding and/or directorship. A lot of ships registered with open registers 

never even call the ports of their flag state. This can make it more difficult for the sea-

farers to file a complaint to the flag states if they expect the flag states to help resolv-

ing their issues with the allegation of breaching of international maritime conventions, 

including the MLC 2006. 

3.1.2 Port State Control 

The port states have the right to conduct inspections towards foreign ships engaged 

in international trade and calling a port within their territories. By doing the inspection, 

the port states assist the implementation and enforcement of the international mari-

time standards to make sure that the ships are not operating below the standards 

required by the international conventions.  

Port state control (“PSC”) began in 1978 when a number of western European coun-

tries signed The Hague Memorandum of Understanding (“MoU”) for the purpose of 

enforcing the living and working conditions under the ILO C147 – Merchant Shipping 

                                                
95 Ibid; standard A5.1.4 para 1. 
96 See also ibid paras 5-10. 
97 Dimitrova (n 47) 77. 
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(Minimum Standards).98 In the same year, Amoco Cadiz grounded on the coast of 

Brittany, France.99 Following such incident, the Paris MoU was signed in 1982 cover-

ing the PSC related to safety, prevention of pollution, as well as living and working 

conditions on-board, which is now regulated under the MLC 2006.  

The IMO acknowledged the important contribution of the Paris MoU and decided to 
adopt the Resolution No. 682 (17) on Regional Co-operation in the Control of Ships 

and Discharges and invite the governments of its member states to enter into region-

al agreements for the purpose of implementing PSC in cooperation with the IMO. The 

Paris MoU has been used as a model to establish PSC cooperation in other regions, 

such as the Tokyo MoU in the Asia and Pacific Ocean region, Acuerdo Latinoameri-

cano de Viña del Mar in South and Central America region, the Abuja MoU in West 

and Central Africa region, the Riyadh MoU in Persian Gulf region, the Black Sea 

MoU, the Caribbean MoU, the Mediterranean MoU, and the Indian Ocean MoU.100 

The United States Coast Guard maintains the PSC regime in the US region. Under 

those MoUs, the PSC is conducted through a harmonised and coordinated system of 

inspections throughout the region of the respective MoU with the purpose to coordi-

nate inspections and ‘to avoid multiple inspections’.101  

As the MLC and DMLC are the prima facie evidence that a ship is in compliance with 

the requirements laid out under the MLC 2006, each port state has the obligation to 

conduct inspections limited to reviewing those two documents.102 A more detailed 

inspection may be conducted in certain situations, for example, if there is evidence 

that the wages have not been paid, or if there is a complaint that the wages have not 

been paid.103 For this inspection purpose, a complaint is not only limited to a com-

plaint from the relevant seafarers, but also covers a complaint lodged by a trade un-

ion or a workers’ association.104 

                                                
98 ‘History’ (Paris MoU) <https://www.parismou.org/about-us/history> accessed 22 November 2018.  
99 ‘MV Amoco Cadiz’ (Wrecksite 6 October 2015) <https://www.wrecksite.eu/wreck.aspx?10339> ac-

cessed 22 November 2018. 
100 ‘Port State Control’ (IMO) <http://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx> 

accessed 22 November 2018. 
101 Ibid.  
102 MLC 2006 reg 5.2.1 para 2. 
103 See also ibid para 1. 
104 See also ibid para 3. 



24 
 

In exercising the PSC, member states to the MLC 2006 have to apply the “no more 

favourable treatment” rule to ships flying flags of the countries which are not mem-

bers to the MLC 2006, compared to those who fly the flag of a member state to the 

MLC 2006.105 This rule is applied so that shipowners will not just choose to conduct 

“flag shopping” or fly the flag of an open register with the expectation to prevent the 

application of recognised industry standards. To ensure that the PSC is conducted 

with the focus of eliminating sub-standard ships and substandard employment condi-

tions, but at the same time minimising the possibility of unjustified detention or delay, 

the loss or damage suffered by the ship in the course of unjustified PSC detentions 

must be compensated.106 There is no further information in the MLC 2006 about who 

should pay this compensation. Since the detentions are done by the port state, pre-

sumably, the port state should pay the compensation.  

3.1.3 Inspections by Labour Supplying States 

MLC 2006 introduced to the maritime industry for the first time the concept and the 

obligations of the labour supplying states. Any labour supplying state has the respon-

sibility to ensure that the recruitment and placement of seafarers, who are its citizens, 

residents, or domiciled in its territory, are meeting the prerequisites stipulated in the 

MLC 2006. 107 In implementing this obligation, labour supplying states must guaran-

tee that both public and private recruitment and placement services’ operation is in 

conformity with the MLC 2006.108 This means that they have to be sure that the re-

cruitment and placement service providers inform the seafarers about their rights un-

der the SEA prior to and in the process of engagement, including those related to 

their wages.109 On top of that, whenever the seafarers are to be employed on a ship 

flying a flag of a state which is not a member state of the MLC 2006, the labour sup-

plying states have to inform their nationals about potential issues that they may en-

                                                
105 MLC 2006 reg V para 7. 
106 Ibid standard A5.2.1 para 8. 
107 Ibid art V para 5; reg 5.3 para 1. 
108 Ibid standard A5.3 para 1. The recruitment and placement of seafarers are set out under MLC 2006 

reg 1.4 where the seafarers are given ‘access to efficient, adequate and accountable system for 
finding an employment’ free of charge. Specifically, if a member State has private recruitment and 
placement services providers, the State has to establish a standardised system of licensing or cer-
tification of such company and implement legal proceedings for breach of its licensing and opera-
tional requirements.  

109 Ibid standard A1.4 para 5. 
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counter during their employment until they are convinced that there is a system com-

parable to the MLC 2006 in place in the flag state.110 This obligation, however, is only 

mandatory so long as it is practicable for the labour supplying states to do so, with 

the effect that the member states do not have to fulfil this responsibility if there is an 

adequate justification, or if it is not feasible as a practical application. 

3.2 Seafarers’ Grievance Process 

3.2.1 On-board Complaint 

Each flag state must ensure that the ships flying its flag are applying on-board proce-

dures to handle seafarers’ complaints related to a possible breach of the MLC 2006 

requirements,111 including any complaint related to payment of wages. In addition to 

the copy of the SEA, every seafarer must be provided with a copy of the relevant on-

board complaint procedures.112 The complaint may be lodged with the superior offic-

ers, head or department, or directly with the master as the representatives of the 

shipowner on board.113 This, however, would not be very meaningful if the wages of 

the master are also unpaid. The seafarers should not be victimised for filing a com-

plaint.114 

3.2.2 Onshore Complaint  

Any seafarer having the intention to address a breach of MLC 2006 on board may 

also file the complaint to authorised officers at a port in any member state’s territory 

where the ship is calling.115 Based on such complaint, the authority in the port state 

must conduct an initial investigation, although such authority must advise the com-

plainant to seek the on-board resolution first.116 The ship may be detained if the in-

                                                
110 Ibid para 8. 
111 MLC 2006 reg 5.1.5 para 1. 
112 Ibid standard 5.1.5 para 4. 
113 Ibid para 2. 
114 MLC 2006 reg 5.1.5 para 2. 
115 Ibid reg 5.2.2 para 1. 
116 Ibid standard A5.2.2 paras 1-3. Based on guideline B5.2.2, the officer must first check if the com-

plaint is of a general nature related to the whole crew of seafarers onboard or only related to a 
specific individual. A detailed inspection shall only be done when the complaint is of a general na-
ture, while if it is a personal complaint, the officer shall examine the result of onboard complaints 
related to the matter to begin with. If the onboard complaint has not been made, the officer shall 
recommend the complainant to utilise such option first.  
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vestigation reveals that the ship does not conform with the requirements under the 

MLC 2006.117 If the subject of the complaint may not be categorised as non-

conformity, and the complaint has not been resolved at the on-board level, the port 

state may inform the flag state and asking for advice and a corrective plan of ac-

tion.118 Finally if the complaint is not resolved, the port state shall report to the Direc-

tor-General of the ILO119 and inform the shipowners’ and seafarers’ representative.120 

3.3 Other Enforcement Mechanisms Offered by ILO 

As the seafarers’ right to wages is specifically regulated under the MLC 2006, the 

enforcement mechanism to be discussed in this sub-chapter shall be limited to ILO 

mechanisms as the relevant UN specialised agency in this matter. Under the ILO 

Constitution, there are two enforcement mechanisms available. The first is a repre-

sentation made to the ILO by an industrial association either of the workers or of the 

employers regarding the failure of a relevant member state to observe the MLC 2006 

in its jurisdiction to which it is a party.121 The second mechanism is a complaint by a 

member state about non-observance or unsatisfactory observance by another mem-

ber state of certain MLC 2006 provisions.122 For seafarers, the first option is more 

practical because it is easier for them to get help from the seafarers’ organisation 

than requesting a state to use its diplomatic rights to make a complaint about another 

state. The second option, on the other hand, would only end in the International Court 

of Justice (“ICJ”) to settle the complaint and provide recommendations to the ILO. 

The defaulting government then shall take necessary actions to comply with the ICJ’s 

decisions. Although this option may not lead to direct benefits for a specific claim, it 

could provide the seafarer to the use of indirect means of remedy,123 resulting from 

the compliance of the defaulting government in future.  

                                                
117 Ibid paras 4-5. 
118 Ibid. 
119 Any complaints that subsequently are resolved must also be informed to the Director-General of 

the ILO. 
120 MLC 2006 standard A5.2.2 para 6. 
121 ILO Constitution arts 24-25. 
122 Ibid art 26. 
123 Dimitrova (n 47) 76. 
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3.4 Abandonment of Seafarers 

When a shipowner is facing financial difficulties, it may abandon its ship and conse-

quently leave its seafarers without any food, fuel, and payment. One of the examples 

for the abandonment of seafarers under the MLC 2006 is a situation in which a ship-

owner unilaterally severed its tie with the seafarers and did not pay wages to the sea-

farers for at least two months.124 Other examples are the shipowner’s failure to pay 

repatriation cost of the seafarers, or leaving the seafarers without adequate food, ac-

commodation, drinking water supplies, essential fuel and medical care.125 If one of 

the foregoing situations happens, the shipowner is deemed to have abandoned its 

seafarers. These situations are extremely incriminating for seafarers, creating a feel-

ing of loneliness and helplessness.  

To assist the seafarers in such a situation, flag states must establish a financial secu-

rity system. The financial security system could establish a social security scheme, 

insurance, national fund, or similar arrangements, which must be determined in con-

sultation with the shipowners’ and the seafarers’ organisations.126  

The flag state shall require the ships flying its flag to provide the financial security for 

its seafarers.127 The shipowner shall prove that there is financial security in place to 

protect the seafarers by placing a certificate or document issued by the financial se-

curity provider in English or with English translation, in a place which is clearly visible 

to the seafarers on board. Yet, there is no prescribed form of this certificate under the 

MLC 2006. It only provides for the required information to be listed in the certifi-

cate.128 

The International Group Protection and Indemnity (“IG P&I”) Clubs have developed 

standard wordings for this financial security instrument, which is called the MLC Cer-

                                                
124 MLC 2006 standard A2.5.2 paras 2-5. 
125 Ibid. 
126 Ibid para 3. 
127 MLC 2006 reg 2.5 para 2. 
128 MLC 2006 app A2-1. The certificate shall include ship's name; port of registry, call sign, IMO num-

ber of the ship; name of shipowner; name and address of the financial security provider(s); contact 
details of persons or entity responsible for handling the seafarers’ request for relief; validity period; 
and an attestation from the financial security provider that the financial security meets the require-
ments under MLC 2006 standard A2.5.2. 
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tificates.129 MLC Certificates are widely accepted in member states to the MLC 

2006.130 

This financial security system shall be sufficient to cover, inter alia, wages and other 

entitlements (e.g. overtime payment) in arrears, each for a maximum of four 

months.131 Indeed, the financial security only covers the wages and other entitle-

ments when they are due and not otherwise. The financial security provider must 

grant assistance to the seafarers, immediately after receiving a request from the sea-

farers or a representative nominated by the seafarers. Such request must be sup-

ported by a justification.132 There is no further explanation in the MLC 2006 on what a 

necessary justification is. Presumably, this justification is different from one to anoth-

er financial security provider. 

This protection of the seafarer by financial security forms part of the Regulation 2.5, 

which deals with repatriation, not under Regulation 2.2, which provides for wages 

under the MLC 2006. Indeed, the failure of shipowners to pay wages does not nec-

essarily mean that the seafarers are entitled to the financial security for abandon-

ment. The entitlement of the seafarers to the assistance of the financial security is 

dependent on their rights of repatriation. The entitlement to repatriation occurs when 

the SEA expires or is terminated when the seafarer in question is abroad, or when 

such seafarer can no longer provide his/her services for the ship.133 If the seafarers’ 

right of repatriation has not occurred, the right to the assistance of the financial secu-

rity for abandonment will not arise either.  

As mentioned earlier, there are three situations in which a seafarer would be deemed 

abandoned by the shipowner. One of the situations is when the shipowners have 

                                                
129 Not to be confused with MLC. See further ‘FAQs: Maritime Labour Convention 2006 as Amended 

Financial Security Requirements’ (The Shipowners’ Club) sec 7 
<https://www.shipownersclub.com/publications/faqs-mlc-extension-clause-2006-as-amended-
financial-security-requirements/#_ftn7> accessed 22 November 2018.  

130 Ibid sec 8. The MLC Certificates are issued by the IG P&I Clubs in pdf format. The shipowner then 
shall print it and ensure that it is carried onboard.  

131 MLC 2006 standard A2.5.2 para 9. 
132 Ibid para 8. 
133 MLC 2006 standard A2.5.1 para 1. 
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‘unilaterally severed their ties with the seafarers including failure to pay contractual 

wages for a period of at least two months’.134  

The phrase of “sever the ties” may imply double meanings, where the shipowners are 

just gone and are not available to be contacted, or where the shipowners have ended 

their employment relationship under the SEA with the seafarers. The question then 

will be whether or not the meaning intended by the regulators is that when the ship-

owner fails to pay at least two months wages to the seafarers, then it is automatically 

deemed to be a termination of SEAs and the seafarers then unquestionably have the 

right to be repatriated. However, it would be difficult to determine when exactly the 

shipowners are deemed to have terminated the SEAs and when the rights of the sea-

farers to financial security assistance arise accordingly. Other possible interpretation 

would be when the seafarers have not received wages for at least two months and 

the shipowners are deemed to cut ties with the seafarers by not being available to be 

contacted. The wages keep becoming due in arrears until the seafarers terminate the 

SEA by contacting the financial security provider and ask for assistance. This way, it 

is clearer when the termination of the SEA occurs and how many months of wages 

remain unpaid because it is based on the seafarers’ action. However, it requires the 

seafarers to be active and know what their rights are and how to proceed to enforce 

the protection.  

From the above, it is clear that it is not easy to understand the intention of the regula-

tors under the MLC 2006 on how to enforce the financial security. Only providing the 

seafarers with copy of MLC 2006 and certificate of financial security is not enough to 

help the seafarers to know how to proceed. Either the wording under MLC 2006 is to 

be amended, or it shall require that the seafarers be educated about how to enforce 

their rights in case of the abandonment of the ship. 

As previously mentioned in 2.1.3.4, the Amendments of 2014 to MLC 2006 which 

provides for the financial security for seafarers in the event of abandonment are only 

applicable as of 18 January 2017. It means the financial security requirement does 

not apply to those cases before the application date. There have been cases where 

                                                
134 Ibid standard A2.5.2 para 2. 
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the ships have been abandoned before such date and it has not been resolved until 

now.  
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4 Remedies to Seafarers’ Claim of Unpaid Wages under 
International Private Law 

The rights of seafarers have little value if they cannot be enforced in practice.135 To 

enforce the rights of seafarers, it is important to see what the basis of the claim is. 

First and foremost, wage is one of the components of the SEAs. It constitutes a con-

tractual liability by a shipowner towards seafarers. It is also a monetary entitlement of 

the seafarers against the shipowner as their employer, which must be paid by the 

shipowners for the services provided by the seafarers. When the shipowner does not 

pay the agreed wages to the seafarers, the shipowner is in breach of the SEAs. In 

this chapter, protections according to international private law afforded to the seafar-

ers for non-payment of wages as a breach of contractual obligation shall be dis-

cussed. 

4.1 Action in Personam 

Action in personam is an action against a person or several persons, which is 

brought before a court having jurisdiction over the person(s) defendant.136 The court 

then issues an in personam judgment, which only binds the parties involved in the 

lawsuit,137 requiring someone to do or not to do something.138 

Imagine seafarers from the Philippines who sign SEAs to work on a ship owned by a 

German shipowner and permanently registered in Germany. The ship then is being 

bareboat chartered to a Marshall Island company, thus flying the Marshallese flag. 

The ship is maintained and operated by a management company in Greece, provid-

ing the full range of services, including management of the crew, which is carried out 

through its subsidiary in Singapore, which have the seafarers supplied from several 

                                                
135 Nick Gaskell and Christopher Smith, ‘Private Law Regimes Applicable to Seafarers’ in Deirdre Fitz-

patrick and Michael Anderson (eds), Seafarers Rights (OUP 2005) 170. 
136 Trevor C. Hartley, International Commercial Litigation: Text, Cases and Materials on Private Inter-

national Law (2th edn, CUP 2015) 12. 
137 Morris E. Cohn, ‘Jurisdiction in Action in Rem and in Personam’ (1929) Vol 14 Issue 2 WUL Rev, 

170 <https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=4958&context=law_lawreview> 
accessed 22 November 2018.  

138 Hartley (n 136). 
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manning agencies in South East Asia, including the Philippines. The ship is moving 

through different jurisdictions or on the High Seas on a daily basis.  

It is important to identify a court to take jurisdiction in personam. In a very typical 

scenario in the maritime industry as presented earlier, there are many different juris-

dictions involved and there are too many layers of employers, which makes it difficult 

for the seafarers to enforce their claims arising from the SEAs against the party being 

ultimately responsible. It is then important to observe the applicable law and jurisdic-

tion of the SEA, and the contractual relationships involved in the employment rela-

tionship of seafarers, especially when there is an agency as a median between the 

shipowners and the seafarers.  

4.1.1 Applicable Law and Jurisdiction  

The MLC 2006 does not specify which law should be used as the governing law of 

the SEAs. It just requires each flag state to ensure that there are SEAs in place for all 

seafarers employed in the ships flying its flag. A labour supplying state, as discussed 

earlier, has only the obligation to make sure that its seafarers are informed about 

their rights, including wages, but it has little to no control over the choice of law of the 

SEAs, under which their citizens embark onboard ships as seafarers. From this, it 

appears that the governing law of the SEAs may be very diverse and hence, the ex-

isting remedies for breach of contract such as non-payment of wages will be different 

under contract laws in those jurisdictions.  

Despite the general freedom to choose the applicable law, there are certain rules re-

lated to how to determine the governing law of contracts. These rules differ between 

the legal systems. For example, in the European Union (“EU”), the rules under the 

Regulation (EC) No. 593/2008 (“Rome I”)139 shall apply to the conflict of laws in con-

tractual obligations including commercial matters. Generally speaking, if the ship-

owners and seafarers have chosen a certain jurisdiction to govern the contract be-

tween them, such law will cover the relationships between them, including the pay-

ment of wages. However, Rome I stipulates that if all other relevant elements of the 

                                                
139 Rome I replaced Convention on the Law Applicable to Contractual Obligations 1980 (Rome Con-

vention). 
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contractual relationship are located in a state other than agreed jurisdiction, the ap-

plication of the law provisions of such other country shall not be prejudiced by the 

choice of the parties, and this may not be derogated by agreement.140 If all other rele-

vant elements of the contractual relationship are located in one EU member state or 

more, the choice of law for other than the member states shall not prejudice the ap-

plication of the community law141 where appropriate, and this may not be derogated 

through agreements.142  

Specifically for contracts of employment such as the SEAs, the parties’ freedom to 

choose the governing law shall not result in depriving the seafarers of the protection 

provided to them by such law.143 However, the SEA usually does not cover governing 

law clauses.144 When the parties have not chosen the applicable law, the SEA shall 

be governed by the law of the state in which or from where the seafarers habitually 

carry out the work.145 This is problematic, since it is very common for the seafarers to 

conduct their work on board of the ship which is always moving between different 

jurisdictions. If this is not available, the law of the country, in which the company en-

gaging the seafarers is situated, shall apply.146 This stipulation could be helpful to the 

seafarers, especially if the labour supplying state provides for more advanced protec-

tions to their national seafarers. However, the Rome I is an EU law. Consequently, 

these rules do not apply to the states which are not a party to it, and in the absence 

of European shipowners or European seafarers in the employment relationships.  

When the contract does not lay down the choice of law, it usually also does not pos-

tulate the place of the dispute resolution. In this case, the parties have to follow the 

                                                
140 Rome I art 3 para 3. 
141 Community law is the law of the EU which is a legal system that generates rights and obligations 

for all individual in the EU. It is addressed to individuals and legal entities, different to those of tra-
ditional international laws which are mainly addressed to states. EU law prevails over national law, 
and courts may decide not to apply national laws if they are contrary to the EU law. See further 
‘Legal Order – Community Law’ (European Commission 2 August 2007) 
<http://ec.europa.eu/civiljustice/legal_order/legal_order_ec_en.htm> accessed 22 November 2018.  

142 Rome I art 3 para 4. 
143 Ibid art 8 para 1. 
144 MLC 2006 does not include governing law as one of the matters which should be covered in SEAs. 

See MLC 2006 standard A2.1 para 4. 
145 Rome I, Art 8 para 2. 
146 Ibid para 3. 
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provisions under the applicable law on dispute resolutions. Following the Latin legal 

maxim actor sequitur forum rei, the dispute regarding an unpaid wage claim shall be 

resolved by the court where the defendant is situated. It is usually possible to say that 

the defendant’s court is the court having jurisdiction where the defendant is domi-

ciled. As mentioned earlier, it may be problematic for the seafarers to take the action 

in personam, because sometimes the ship never calls the port where the defendant 

is domiciled, or the defendant's jurisdiction is very remote, for example Liberia, the 

Marshall Islands, Cook Islands or others.  

Conversely, if a contract contains a governing law clause, it is most likely to also cov-

er the forum, in which any dispute occurring from, based on, or related to the con-

tract, is settled. A dispute resolution then may be conducted by the arbitrator, the 

mediator, or the competent court as agreed in the SEA, and the seafarers shall refer 

their claims to the competent forum. However, hardly any SEAs refer to alternative 

dispute resolutions, such as arbitration and mediation. If the parties have expressly 

indicated in the SEAs a court or courts in a specific country to have jurisdiction, such 

court(s) shall have the legal basis to have a hearing about the dispute, even if the 

shipowner defendant is domiciled in a different place.  

4.1.2 Identifying the Defendant  

Usually in the countries with a cabotage regime, or if the shipowner chooses so, the 

seafarers may be directly engaged with the shipowner. For example, in Mexico, the 

coastal trade is only allowed to be carried out by Mexican ships having Mexican na-

tional crews on board.147 In this situation, it is comparably easy to decide against 

whom the claim of unpaid wages should be directed. 

As being widely practiced in the maritime industry, the seafarers are usually hired by 

manning or crew agents. As illustrated above, the question of who the employer or 

shipowner is, is often raised. According to international maritime conventions, includ-

ing the MLC 2006, the party defined as the shipowner is not limited to the owner, but 

also covers the manager, the agent, or the bareboat charterer of the ship. It is im-

                                                
147 Ley De Navegación Y Comercio Marítimos (Navigation and Maritime Commerce Law) (MEX) art 

40. 
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portant to identify the legal capacity of the agent in relation to the employment of the 

seafarers.  

In theory, the agents are supposed to be what the name suggests – acting as a mid-

dleman or conduit on behalf of the seafarers and the employer.148 The employer is 

usually the shipowner or the bareboat charterer,149 i.e. the party being responsible for 

the ship’s operation. Normally, if the ship is hired through voyage charter150 or time 

charter,151 the shipowner still manages the ship, including its crew related matters. 

This insinuates that the seafarers have the actual contractual employment relation-

ships with the shipowner, and all contractual claims, such as wages, shall be made 

directly against the shipowner, not the agent.  

In practice, it is not always that easy. The seafarers have a weaker position than a 

shipowner which at times could be a big corporation. Sometimes the name appearing 

in individual SEAs is not the name of the shipowner. The SEA standard form may 

state that it is made with the ‘Owner/Charterer/Operator/Authorised Agent as em-

ployer (…) for employment on the ship MV […]’.152 The inapplicable alternatives 

sometimes are not crossed out, or the blanks are not filled. Indeed, the MLC 2006 

only requires the SEA to contain the shipowner’s name and address, but does not 

require to specifically define the capacity of the employer in the SEA.153 Hence, it 

could be assumed that the employer is the shipowner or the bareboat charterer, but 

again, it is not always the case since the SEA may also be entered into by the sea-

farers with the manning agent. In other situations, there could also be two employ-

ment agreements, one made with the manning agent, the other made directly with 

the shipowner.154  

                                                
148 Gaskell and Smith (n 135) 175. 
149 Under a bareboat charter, the charterer has the right to hire its own master and crew. 
150 Under a voyage charter, a ship is hired from A to B, from a port of loading to a port of discharge. 
151 Under a time charter, a ship is hired for a specified period of time.  
152 See n 171. 
153 MLC 2006 also does not require for the SEA to cover the name of the ship where the seafarers 

work. Subsequently, a seafarer may work for different ships owned by the same shipowners. See 
further MLC 2006 standard A2.1 para 4. 

154 Gaskell and Smith (n 135) 176. 
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The legal capacity of the agent may be shown by the several agreements entered 

into by the agent related to the seafarers’ employment. The Baltic and International 

Maritime Council (“BIMCO”)155 generated two standard crew management agree-

ments, namely Crewman A – Cost Plus Fee, and Crewman B – Lump Sum. Under 

Crewman A, the crew managers carry out crew management services as agents for 

and behalf of the shipowner.156 Here the employers of the seafarers are the shipown-

ers. Under Crewman B, the crew managers are the employers of the crew and under-

take the crew management services in respect of the vessel in their own names.157 In 

this case the crew manager shall enter into SEAs with the seafarers. The crew man-

agers are paid in a lumpsum by the shipowner, including the seafarers’ wages, and 

have the obligation to pay the wages to the seafarers.158 In the event of non-payment 

of wages, the crew managers then may be liable to indemnify the shipowner if it hap-

pened due to the negligence, gross negligence, or wrongful misconduct of the crew 

manager.159 In that case, the seafarers shall have a direct claim towards the agent, 

instead of the shipowner, for unpaid wages. 

The complicated layers of who the employer is, is compounded by the layers of 

agreements related to seafarers, as can be seen from the preceding paragraph. 

However, the situation can be even more complicated, as the case of The Turiddu 

did show.160 In The Turridu, the seafarers were Cuban nationals, engaged under em-

barkation contracts by a Malta-based company, Pius, which owned the Turiddu. The 

contracts stipulated that 30% of the seafarers’ wages was in USD, to be paid to them 

in cash by the master. The other 70% was to be remitted by agreement to a Cuban 

crewing agency, Guincho, which had supplied the seafarers to Pius under a crewing 

contract. Guincho received a separate monthly fee per seafarer for its services. An-

other state-owned Cuban agency, Agemarca, supplied the seafarers to Guincho un-

                                                
155 BIMCO is the world’s largest international shipping association, and its products include standard 

contracts and clauses which are widely used in the shipping industry. See further ‘About Us and 
Our Members’ (BIMCO) <https://www.bimco.org/about-us-and-our-members> accessed 22 No-
vember 2018.  

156 Crewman A cl 3.  
157 Crewman B cl 3. 
158 Ibid cl 6.2. 
159 Ibid cl 10.2. However, this lability is limited to 6 (six) times of the monthly lumpsum.  
160 [1999] 2 Lloyd’s Rep 401 (CA) [402]. 
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der a contract of hire and it was Agemarca which paid the 70% balance of the sea-

farers’ wages to Guncho or at Guncho’s direction in Cuba in Cuban pesos. Neverthe-

less, it is always necessary to identify who the employer is by looking at the relevant 

agreements, in order to identify to whom the claim of unpaid wages should be made 

to. 

4.2 Action in Rem  

Action in rem is an action against a thing or a piece of property which is brought to a 

court having jurisdiction over such relevant property (the res).161 The judgment binds 

everyone having interest over the property in question.162 There is only one ground to 

bring about an action in rem: the presence of the property (e.g. the ship) is within the 

jurisdiction of a court.163  

An action in rem is required due to the limitations of a court’s sovereignty – as one of 

the three governmental powers – to the boundaries of its territory.164 In the common 

law system, the action in rem enables the plaintiff or claimant to enforce his right 

against the defendant, even when the latter is domiciled outside of the court’s juris-

diction where the property in question is located at the time being.165 There is even no 

need to locate where the in personam defendant is to begin the action in rem. In the 

United States, the personification doctrine is the bases for action in rem – the ship 

has the obligations and rights which is separated from its owner.166 In civil law coun-

tries, the claimant in exercising action in personam, may add a saisie conservatorie in 

France, or conservatoir beslag in the Netherlands, to obtain a provisional judgement 

to seize the defendant’s ship within the jurisdiction of the court and to force the in 

personam defendant appearance.167 Without the ability to take the action in rem, the 

                                                
161 Hartley (n 136) 12. 
162 Ibid.  
163 Ibid, 16. 
164 Cohn (n 137) 172. 
165 Gaskell and Smith (n 135) 213. 
166 This theory has been criticized by judges in the US. See further Martin Davies, ‘In Defence of Un-

popular Virtue: Personification and Ratification’ [2000] 75 Tulane LR, 337-338. 
167 William Tetley, International Maritime and Admiralty Law (International Shipping Publications 2002) 

406. 
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defendant could avoid legal process simply by removing himself and his property 

from his court’s jurisdiction.168 

A key feature to the action in rem is the right to arrest a ship.169 Currently there are 

two international conventions on the arrest of ships, namely the International Conven-

tion Relating to the Arrest of Seagoing Ships 1952 (“1952 Arrest Convention”)170 

and the International Convention on Arrest of Ships 1999 (“1999 Arrest Conven-
tion”).171 These were negotiated to harmonise the maritime security procedures at an 

international level, although such objective was not reached. 

Under the 1952 Arrest Convention, the arrest is defined as ‘the detention of a ship by 

a judicial process to secure a maritime claim, but does not include the seizure of a 

ship in execution or satisfaction of a judgement’.172 The 1999 Arrest Convention de-

fines the arrest as ‘any detention or restriction on removal of a ship by order of a 

court to secure a maritime claim, but does not include the seizure of the ship in exe-

cution or satisfaction of a judgement or other enforceable instrument’.173 

The meaning of arrest under both conventions differs from seizure. The former is re-

quested before the claim’s merit is assessed by a court as a security measure,174 and 

the latter is available after an enforceable judgment is obtained and to enforce such 

judgment itself.175 Further, the arrest under both conventions is not meant to extend, 

                                                
168 Ibid.  
169 Gaskell and Smith (n 135) 212. 
170 The states which have ratified or acceded to the 1952 Arrest Convention include major maritime 

countries, such as Belgium, Brazil, Germany, France, Greece, the UK. See further ‘UNTC Regis-
tration Number 6330 (UN) 
<https://treaties.un.org/pages/showDetails.aspx?objid=08000002801338ba> accessed 22 No-
vember 2018.  

171 The states which have ratified or acceded to the 1999 Arrest Convention include Spain and Liberia. 
See further ‘Chapter XII Navigation’ (UN) 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 22 November 2018.  

172 1952 Arrest Convention art 1 para 2. 
173 1999 Arrest Convention art 1 para 2. 
174 Comite Maritime International, The Travaux Préparatoires of the 1910 Collision Convention and of 

the 1952 Arrest Convention, 296. 
175 Francesco Berlingieri, Arrest of Ships Volume I: A Commentary on the 1952 Arrest Convention (6th 

edn, Informa Law 2017) 58. 
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restrict, or in any way affect the right of public authorities to detain ship or prevent it 

to sail from their jurisdiction,176 for example in conducting PSC as discussed in 3.1.2. 

Similar to other conventions, the arrest conventions are only applicable to the states 

having ratified them. Both arrest conventions apply to any ship within the jurisdiction 

of the contracting state, regardless of the ship’s flag.177 Furthermore, the 1999 Arrest 

Convention does not apply to any warship, naval auxiliary, or other government-

owned ship which is not operated and used for commercial services.178 

4.2.1 Rights of Seafarers to Arrest Ship 

Both conventions enumerate the type of maritime claims, including maritime liens 

which shall be discussed in 4.3, giving right to arrest a ship. 1952 Arrest Convention 

provides that a non-payment of ‘wages of Masters, Officers, or crew,’ gives rise to the 

right to arrest a ship.179 In the 1999 Arrest Convention, an even more comprehensive 

language is used. The right to arrest a ship occurs for non-payment of ‘wages and 

other sums due to the masters, officers, and other members of the ship’s comple-

ment in respect of their employment on the ship, including the cost of repatriation and 

social insurance contributions payable on their behalf’.180 

In addition, under the 1952 Arrest Convention, the seafarers alternatively may arrest 

the sister ships. Sister ships mean other ships being in the same ownership as the 

ship from which the claim arose, and when all the shares in such ships are owned by 

the same person(s).181 This right is extended under the 1999 Arrest Convention 

where the seafarers are allowed to also arrest other ships being chartered by the 

                                                
176 1952 Arrest Convention art 2; 1999 Arrest Convention art 8 para 4. 
177 1952 Arrest Convention art 8 para 1; 1999 Arrest Convention art 8 para 1. 
178 1999 Arrest Convention art 8 para 2. 
179 1952 Arrest Convention art 1 para 1(m). 
180 1999 Arrest Convention art 1 para 1(o). 
181 1952 Arrest Convention art 3 paras 1-2. Further, based on 1952 Arrest Convention art 3 para 4, 

when the ship is bareboat chartered, the person who is liable to the claim the bareboat charterer 
alone, not the underlying owner, the arrest of sister ship may only be carried out to ships owned by 
the bareboat charterer, while the other ships owned by the underlying shipowner must be left out. 



40 
 

same bareboat charterer, time charterer, or the voyage charterer of the relevant 

ship.182  

The abovementioned solution to arrest a sister ship does not come without complica-

tions. It is very common in the maritime industry for a shipowning company to have 

one ship as its only asset, whereas the beneficial owner is very remote. This there-

fore limits the option of protections available to the complainant, including seafarers. 

South Africa, which did not ratify any arrest conventions, is one of the few jurisdic-

tions which, based on its national legislation, additionally allows the arrest of any as-

sociated ship, rather than the arrest of merely a sister ship.183 An associated ship is 

not just a sister ship. The definition of an associated ship also includes any ship 

‘owned, at the time when the action is commenced, by a person who controlled the 

company which owned the ship concerned when the maritime claim arose’184, or 

‘owned, at the time when the action is commenced, by a company which is controlled 

by a person who owned the ship concerned, or controlled the company which owned 

the ship concerned, when the maritime claim arose’.185 Further, the term “control” al-

so covers the power to control both directly and indirectly.186 Ships under the same 

management or which form part of the same fleet are not included in the meaning of 

associated ships. However, if several single-ship shipowners have the same senior 

executives, it is probably an indication of a common source of control, hence the 

ships are probably associated.187 

When the seafarers have arrested a ship for non-payment of wages, the same sea-

farers may not re-arrest the particular ship again related to the claim, or its sister 

ships, in the same or different jurisdictions in contracting states for the same claim.188 

When a seafarer assigned his right for wages to another party (e.g. wages assign-

                                                
182 1999 Arrest Convention art 3 para 2. However, as discussed earlier, it is very uncommon for the 

time charterer or the voyage charterer to be liable for the wages of the seafarers. 
183 Admiralty Jurisdiction Regulation Act 105 of 1983 (SA) art 3 para 6. 
184 Ibid para (7)(a)(ii). 
185 Ibid subpara a(iii). 
186 Ibid subpara (b)(ii). Direct control is de jure power to control, while indirect control is de facto power 

to control. See also The Heavy Metal [1998] (4) SA 479 (C), in which the judges have different 
views on this matter.  

187 EE Sharp & Sons Ltd v The Nefeli [1984] (3) SA 325 (C).  
188 1952 Arrest Convention art 3 para 3; 1999 Arrest Convention art 5.  
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ment to his creditor), such assignee shall not be deemed to be a different person 

than the seafarers. In an assignment from one person to another, the second person 

takes over the first person’s rights and remedies, and therefore the second person 

shall be deemed entitled to these rights to the same extent as the assignor.189 The 

prohibition of the second arrest for the same claim does not apply if the subsequent 

arrest is conducted in a non-contracting state. Conversely, if the second arrest is 

conducted in a contracting state after the first arrest in a non-contracting state, such 

contracting state might reject the application for re-arrest on the basis that the aim of 

arrest to secure a maritime claim has been achieved by the first arrest already.190 If 

the ship is re-arrested in contracting states, it must be released, unless the bail or 

other security had been finally released before the subsequent arrest, or there is a 

good cause for maintaining the arrest.191  

The detailed procedure and requirements to arrest a ship are different in each juris-

diction. Pursuant to the arrest conventions, they are to be determined under lex fori, 

i.e. by the rules and regulations of the jurisdiction where the arrest is applied for.192 

This, for example, may include the requirement for the seafarer claimant to provide 

counter-security for loss or damages born by the defendant from a wrongful ship ar-

rest. Counter-security calculation is very complicated because the basis is not the 

value of the ship or the value of the claim, but the probable damage that the ship-

owner will suffer during an unlawful arrest. This is then determined by the court arbi-

trarily and usually could not be afforded by the seafarers considering its high amount. 

Another example is the formality related to the application of arrest (e.g. translation of 

documents, court and lawyers’ fees) which also could be an expensive and lengthy 

process. These factors could lead to forum shopping, where the claimants usually 

prefer the jurisdictions which are simpler and faster but still providing the security that 

the claimant seeks. However, the seafarers usually just wait to arrest the ship until it 

calls a port in a jurisdiction with favourable arrest proceedings. The difference shall 

not be discussed in this thesis. 

                                                
189 1952 Arrest Convention art 8 para 5. See also Berlingieri (n 176) 324. 
190 Ibid 324-325. 
191 1999 Arrest Convention 5 para 1 provides for the list of “good cause” which was not enumerated 

under 1952 Arrest Convention.  
192 1952 Arrest Convention art 6; 1999 Arrest Convention art 2 para 4. 
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4.2.2 Jurisdiction for the Arrest 

The arrest in compliance with either of the two conventions may only be ordered 

against the ship under the authority of a court or of the appropriate equivalent judicial 

authority in the contracting states.193 Therefore an arrest may not be ordered by an 

administrative authority.194 To enforce the arrest, the ship must be located within the 

jurisdiction of the appropriate authority ordering the arrest.  

The foregoing implies that both conventions do not allow an arrest of a ship based on 

a foreign arrest order. Within the EU, based on the Regulation (EU) No. 1215/12 

(“Brussels 1a Regulation”),195 a provisional or protective measure (e.g. arrest of 

ship), ordered by a member state without a prior hearing, may not be recognised and 

enforced in other member states.196 However, a court order to arrest a ship is permis-

sible without hearing if the judgment containing the measure is served on the de-

fendant prior to enforcement. 

If a ship is moored in a port at the time of the arrest, the court in the port where the 

ship is moored is competent for the arrest, as pursuant to Article 11 of UNCLOS, the 

port is within the relevant state’s territory. The question about the jurisdiction of a 

coastal state arises when a foreign ship is in the territorial water of such coastal state, 

either at anchorage, or moored at an offshore platform, or is sailing.197 In general this 

is governed by the national rules of the relevant state, but if it is a member state to 

UNCLOS, these domestic rules shall comply with the stipulations contained in UN-

CLOS. 

                                                
193 1952 Arrest Convention art 4; 1999 Arrest Convention art 2 para 1. 
194 Berlingieri (n 175) 61. 
195 Brussels 1a Regulation is the current law applicable in the EU concerning jurisdiction and enforce-

ment of judgements in civil and commercial matters, which used to be regulated under the 1968 
Convention on Jurisdiction and Enforcement of Judgements in Civil and Commercial Matters 
(Brussels Convention), then amended by Council Regulation No. 44/2001. 

196 Brussels 1a Regulation arts 2(a), 36, 39. This notion was initiated by the EC Court of Justice in 
Case C-125/79 Bernard Denilauder v SNC Couchet Fréres [1980] ECR 1553, holding that recogni-
tion and enforcement of judicial decision authorizing the provisional or protection measures, would 
only be allowed under Brussels Convention if it was issued after the defendant having been sum-
moned to appear and make his case.  

197 Berlingieri (n 175) 162. 
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Article 28 (2) of UNCLOS provides that the coastal state may not arrest a foreign ship 

for the purpose of any civil proceedings, except for obligations or liabilities assumed 

or incurred by the ship itself in the course of or for the purpose of its voyage through 

the waters of the coastal state. This will allow the arrest of such foreign ship in the 

territorial water of the coastal state, related to unpaid wages for the services provided 

by the seafarers during the voyage within its territorial sea. Even if it is argued that 

the coastal state does not have jurisdiction, Article 28 (3) of UNCLOS stipulates that 

the aforesaid rule is without prejudice to the right of the coastal state, in accordance 

with its laws, to arrest for the purpose of any civil proceedings, a foreign ship lying in 

its territorial sea, or passing through its territorial sea after leaving internal waters. 

This means that when a foreign ship is at anchorage or moored at an offshore plat-

form within territorial waters, or passing through them, for example after leaving a 

port in the coastal state, a court in such coastal state may arrest the ship for the pur-

pose of any civil proceedings, for example due to a maritime claim in the form of un-

paid wages. However, an arrest would not be permissible if a foreign ship is sailing 

through the territorial water of a state, without stopping or entering a port of that 

state.198 The arrest is also not permissible, if the ship is sailing through the contiguous 

zone and economic exclusive zone of such coastal state, since the sovereignty of the 

coastal state only extends to its territorial water.199 Furthermore, under the 1952 Ar-

rest Convention, the arrest remains permissible even though the ship is ready to 

sail.200 However, this was not included in the 1999 Arrest Convention because this 

provision in the 1952 Arrest Convention was historically still directed to the fairly 

lengthy preparation of sailing ships prior to their departure. 

Both conventions do not provide an answer as to whether at the time of filing an ar-

rest application in a contracting state and the arrest warrant is issued, the relevant 

ship must already be located within the jurisdiction of the court.201 The same applies 

for the opposite situation, when the warrant of arrest is issued after the ship has 

                                                
198 Ibid. 
199 UNCLOS art 2 para 1. 
200 1952 Arrest Convention art 3 para 1. 
201 Several contracting states have different view in this matter. See further Berlingieri (n 176) 162-

163. 
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sailed. Both matters are left to be decided under lex fori.202 Which court is competent 

in a state is not exclusive, hence, the claimant may choose a different court which 

under lex fori has the jurisdiction to arrest.203 

Even if the court arresting the ship has no competency to determine the merits of the 

case, the competent court is still permitted to arrest the ship.204 In such event, the 

court arresting the ship shall order the period of time within which the claimant must 

bring an in personam action before the court having jurisdiction for the merits of the 

case.205 Based on this, a denial of jurisdiction of the court where the ship is to be ar-

rested is not possible on the ground of lis pendens, because the substance of the 

claim is not the same.206 Usually, in case the claimant does not file the in personam 

action against its debtor within the period ordered by the arresting court, the arrest 

will be released without any further hearing. 

4.2.3 Release of Arrested Ship 

4.2.3.1 Release of Ship in Subsequent Arrest 

As discussed earlier, the ship related to the maritime claim or its sister ship must be 

released, if it has been arrested previously by the same seafarers for the same claim 

of unpaid wages.207 The burden of proof for such purpose lies with the shipowner. To 

counter the foregoing, the seafarer as the claimant has the burden to prove that the 

security has been released or there is a good cause to maintain the arrest, as dis-

cussed earlier. 

                                                
202 1952 Arrest Convention art 6; 1999 Arrest Convention art 2 para 4. 
203 Berlingieri (n 175) 177. 
204 1952 Arrest Convention art 7 para 2; 1999 Arrest Convention art 7 para 2. The forum arresti also 

does not have a jurisdiction on the merit of the claim of unpaid wages, if the choice of forum has 
been agreed between the shipowner and the seafarers in the SEA, even though as discussed ear-
lier, this is rarely the case. The situations where the forum arresti has jurisdiction over the merit of 
the case are enumerated under 1952 Arrest Convention art 7 para 1, while such list does not ap-
pear under 1999 Arrest Convention. 

205 1952 Arrest Convention, Ibid; 1999 Arrest Convention, Art 7 (3). 
206 Berlingieri (n 175) 166. 
207 1952 Arrest Convention art 3 para 3.  
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4.2.3.2 Provision of Bail or Other Security 

When the shipowner has provided bail or other type of security, the release of the 

arrested ship by the arresting court shall be permissible.208 The type of the security 

shall be determined by lex fori, as part of the release of ship.209 This is different in 

every jurisdiction, but usually the bail or security is in the form of bail bond, cash de-

posit, or bank guarantee.210 A letter of undertaking from a IG P&I Club is sometimes 

accepted, but in most cases only permitted if the claimant agrees.211 The amount of 

the security is usually agreed between the parties, but under normal circumstances 

the security should at least have the same amount as the claim. If there is disagree-

ment between the parties, the type and adequacy of such security shall be deter-

mined by the court, the value of which shall not exceed the value of the ship itself.212  

The arresting court who does not have the jurisdiction over the merits, may issue an 

order that the bail or other security is to be used as a security for the fulfilment of the 

judgment issued by the competent court.213 Such order is usually required to be veri-

fied by the competent court, or in some jurisdictions, such as in Indonesia. Indone-

sian courts have to rehear the case using the arresting court’s judgement as an evi-

dence. However, if the foreign court issuing the arrest order has a bilateral or multi-

lateral treaty with Indonesia for enforcement and recognition of judgments, or if the 

specific Indonesian law stipulates so, the rehearing may not be required.214  

                                                
208 1952 Arrest Convention art 5; 1999 Arrest Convention art 4 para 1.  
209 1952 Arrest Convention art 6; 1999 Arrest Convention art 2 para 4. 
210 Shiparrested.com Network, Ship Arrests in Practice (11th edn, 2018). In some countries, like Ger-

many, the bank guarantee must be issued by first class bank located in the EU, or Dutch bank in 
the Netherlands.  

211 Ibid. Most countries required the P&I LOU to be first class, issued by P&I IG Club.  
212 1952 Arrest Convention art 6; 1999 Arrest Convention art 4 para 4.  
213 1952 Arrest Convention art 7 para 2. There is no equivalent provision under 1999 Arrest Conven-

tion. 
214 Reglement op de Burgerlijke rechtvordering (ID) art 436. For example, related to general average, 

foreign court judgment may be executed directly in Indonesia, pursuant to Kitab Undang-Undang 
Hukum Dagang (Commercial Code) (ID) art 724.  
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4.2.3.3 Judicial Sale 

Despite its close relation to the arrest of a ship, the judicial sale of a ship has not 

been regulated by a specific international convention yet.215 Therefore, the law in dif-

ferent jurisdictions may vary regarding this matter. Judicial sale, which is also called 

forced sale, of the ship in relation to the claim from seafarers for unpaid wages, may 

be done on two grounds. The first ground is to execute a court’s judgment in relation 

to enforcing a maritime lien, which shall be discussed in 4.3. The second ground is a 

court’s order to have the ship sold pendente lite, or before the judgment based on the 

merits is obtained. This is possible in several jurisdictions, usually because the cost 

of keeping a ship in arrest is very high or to avoid a dramatical decrease of the ship 

value and to prevent the ship from not trading and, therefore, generating freight earn-

ings. 

4.2.3.4 Insolvency of the Shipowner 

In the event of insolvency of the shipowner, usually the ship is to be gathered into the 

insolvent assets under the administration of the administrator or liquidator. In this 

event, the seafarers will be entitled to the proceeds of the sale of the ship, with the 

priority to be discussed in maritime liens in 4.3. The ship is sold because, as men-

tioned earlier, usually the ship is the only asset of the shipowner. A foreign liquidator 

may take possession of the ship in a cross-border insolvency, often only after recog-

nition of the court judgment having competence to do so. However, if both courts are 

in the jurisdictions of EU member states, then Brussels 1a Regulation shall apply. 

4.3 Maritime Lien  

A maritime lien is a privileged right in rem against a ship, given to certain types of 

claims which enable the holder to enforce its right against the ship by public auction 

or other means of court sales as provided in different jurisdictions, granting priority 

over registered mortgage rights.216 Maritime liens arise without the need to file any 

                                                
215 Henry Hai Li, ‘A Brief Discussion on Judicial Sale of Ships’ (CMI) <https://comitemaritime.org/wp-

content/uploads/2018/05/A-Brief-Discussion-on-Judicial-Sales-of-Ships.pdf> accessed 22 Novem-
ber 2018.  

216 William Tetley, Maritime Liens and Claims (2nd edn, International Shipping Publications 1998) 59-
60. 
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registration or any court action.217 The first international convention governing mari-

time liens and mortgages is the International Convention for the Unification of Certain 

Rules of Law relating to Maritime Liens and Mortgages 1926. It came into force but 

later most of its member states have denounced it.218 It was replaced by the Interna-

tional Convention for the Unification of Certain Rules relating to Maritime Liens and 

Mortgages 1967, which did not come into force. It was then replaced by the Interna-

tional Convention of Maritime Liens and Mortgages 1993 (“1993 MLMC”). Similar to 

arrest conventions, the purpose of MLMCs was to uniform the maritime liens and 

mortgages internationally. However, such aim has not been reached since only a few 

countries have ratified each of the MLMCs.  

In this thesis, from all MLMCs, only 1993 MLMC shall be discussed. 1993 MLMC 

stipulates that the claims for wages, repatriation cost and social insurance contribu-

tions of the seafarers against the shipowner, charterer, manager or operator of the 

ship is one of the five claims giving rise to a maritime lien.219 This maritime lien fol-

lows the ship, albeit the change to the ownership or flag of the ship.220 

In some civil law countries, where the 1993 MLMC does not apply, the law usually 

refers to a privileged claim or a priority claim, which has an effect comparable to a 

maritime lien.221 Through history, the “privilege” has always been in the civilian tradi-

tion.222 None of the common law countries has ratified the 1993 MLMC.223 However, 

                                                
217 Ibid. 
218 John M. Kriz, ‘Ship Mortgages, Maritime Liens and Their Enforcement: The Brussels Conventions 

of 1926 and 1952 [1964] 1963/671 DJL, 674–675 
<https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1880&context=dlj> accessed 22 No-
vember 2018; cf. ‘International Convention for the Unification of certain Rules relating to Maritime 
Liens and Mortgages (with Protocol of Signature)’ (UNTC) 
<https://treaties.un.org/pages/showdetails.aspx?objid=080000028016775a> accessed 22 Novem-
ber 2018. Only France and Luxembourg which are the current parties to it. 

219 1993 MLMC art 4 para 1. Other maritime liens are claims in respect of loos of life or personal injury 
occurring, whether on land or on water, in direct connection with the operation of the ship; claims 
for port, canal, and other waterway and pilotage dues; and claim based on tort arising out of physi-
cal loss or damage caused by the operation of the ship, other than loss of or damage to cargo, 
containers and passengers’ effects carried on the ship. 

220 Ibid art 8. 
221 ‘Maritime Liens’ (Seafarers’ Rights International, 20 February 2015) 

<https://seafarersrights.org/seafarers-fact-file-maritime-liens/> accessed 22 November 2018.  
222 Tetley (n 216) 56. 
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looking into the history of maritime law in the common law countries, such as in the 

UK224 or the US,225 the maritime law in those countries has always been considerably 

influenced by the civil law orientation, including the concept of maritime liens. 

4.3.1 Enforcement of Maritime Lien 

To enforce the maritime lien for seafarers’ wages, there is a procedure to follow. The 

1993 MLMC has some provisions on notice and effect of forced sale.226 Although not 

specifically mentioned in the 1993 MLMC, the forced sale could be executed by first 

arresting the ship pursuant to the application of the claimant, which has been dis-

cussed in 4.2, and then applying for the auction or sale of the ship by the arresting 

court. 

When executed, the wage claim together with other claims giving rise to maritime 

liens, has a higher rank compared to mortgages, hypothecations, or other registered 

charges on the ship.227 Between all maritime liens, it has the second rank, just after 

the salvage claim.228 Furthermore, if there are more than one wage claims, they shall 

rank pari passu between themselves.229 In other words, the ranking position of the 

unpaid wage claim has a higher priority compared to the other claims. 

From the proceeds of the forced sale of the ship, all maritime liens shall be paid only 

after ‘[t]he costs and expenses arising out of the arrest and subsequent sale’ of the 

ship,230 which is usually called custodia regis, but before the mortgages, hypotheca-

tions, or other registered charges are paid off. After the forced sale of the ship, all 

mortgages, hypothecations, or other registered charges, and all other liens, shall 

                                                                                                                                                   
223 ‘International Convention on Maritime Liens and Mortgages, 1993’ (UNTC) 

<https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=xi-d-
4&chapter=11&clang=_en> accessed 22 November 2018. 

224 Tetley (n 216) 36. 
225 Ibid 39-40. 
226 1993 MLMC arts 11-12. 
227 Ibid art 5 para 1. 
228 Ibid para 2.  
229 Ibid para 3. 
230 1993 MLMC art 12 para 2.  
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cease to be attached to the ship, except for those which are assumed by the pur-

chaser with the consent of the holders.231 

4.3.2 Seafarers’ Wages after Enforcing Maritime Lien  

The custodia regis, as mentioned in 4.3.1, includes the seafarers’ wages earned after 

the arrest because during the arrest, they are deemed to upkeep the ship with the 

effect that it could be sold in a good condition.232 There have been several judgments 

which do not share the same view with the preceding provision, such as in The Caro-

lina233 in the UK, or Robinson v. SSJ Lanasa234 in the US. It was held that when a 

ship is arrested for seafarers’ unpaid wages, the SEAs are deemed to be terminated 

and seafarers’ right to wages ends simultaneously even when the seafarers are wait-

ing to be repatriated. The idea behind these judgments is that when a ship is arrest-

ed, it can no longer sail and earn money. Therefore, it has been argued that the sea-

farers are no longer needed, particularly because the seafarers have arrested the 

ship and thus have caused the standstill by themselves. This is a surprising position 

because it would deprive the seafarers from their wages when they are enforcing 

their legitimate right. 

The general view under English law, however, is that if the seafarers took the action 

in rem based on the claim of unpaid wages, it is not deemed as a termination of the 

SEAs. It means, that the seafarers are still entitled for wages even after the ship is 

arrested.235 However, if the claim is made based on the repudiation of the SEAs by 

the shipowner, and the seafarers have terminated the SEA due to such repudiation, 

the claim of the seafarers would be turned from a claim for the payment of wages into 

a damage claim in the same amount. 

                                                
231 Ibid para 1. 
232 Ibid. 
233 [1875] 3 Aps M.L.C. 141. In this case the entitlement of seafarers to wages ends when the writ of 

arrest is issued. However, this is not a good law and it has not been followed in any judgments. 
2341958 AMC 1980. New SEAs entered into to hire new seafarers before the day of arrest have no 

value, unless the SEAs are entered into with the Marshall.  
235 The Fairport (No. 2) [1966] 2 Lloyd’s Rep 7 (PDA) [11]. This judgment mentioned all previous 

judgments which have been made in the past with this view. cf. The Carolina. 
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In the US, after the arrest of the ship for the unpaid wages, the seafarers may have a 

valid claim for wages in custodia legis. This is especially the case when the seafarers 

performed services to keep watch and preserve the ship from fire and other hazards 

while the ship is under arrest. However, the seafarers are not paid the same wages 

as before the arrest, but they are paid on the basis of quantum meruit for tending and 

caring the ship before they are discharged.236 

4.3.3 Time Bar  

Maritime liens for the wage claims, shall be valid for a period of one year upon the 

seafarers’ discharge from the ship.237 It means, even when the seafarers are already 

repatriated and their wages remain unpaid, it is permissible for them to apply for the 

arrest of the ship for the purpose of enforcing the maritime lien that they have, how-

ever only within one year from the due date of the relevant claim.  

4.4 Limitation of Liability of Shipowner 

The IMO Convention on Limitation of Liability for Maritime Claims 1976 which has 

been amended by the Protocol of 1996 to Amend the Convention on Limitation of 

Liability for Maritime Claims 1976 (“LLMC”), under Article 2 (1) (c) expressly excludes 

the claims based on the infringement of contractual rights, having direct connection 

with the operation of the ship, from the claims subject to the liability limitation. In addi-

tion, pursuant to Article 3 of the LLMC, LLMC also is not applicable to the claims of 

the seafarers or seafarers’ heirs, dependants, or other person entitled to make such 

claim (e.g. unpaid wages claim), if under the governing law of the SEAs the shipown-

er is not entitled to limit his liability. However, if the governing law of the SEAs per-

mits the limitation of liability for the seafarers’ claim, such limit should be higher than 

the amount stipulated by Article 6 of the LLMC.  

                                                
236 Herbert L. Rawding, 55 F. Supp. 156, 1944 AMC 222. 
237 1993 MLMC art 9 paras 1-2. Such period shall be subject to suspension or interruption. However, 

time shall not run when the arrest is not permitted by law.  
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5 Conclusion 

Seafarers’ right to wages are provided under the international human rights law and 

labour laws, which regulate the definition, designation and calculation of wages. This 

right is closely related to other seafarers’ rights such as rights to employment agree-

ment, freedom of forced labour, legal remedy, safe and healthy working conditions, 

and repatriation. Seafarers’ right to wages is protected through control and report 

mechanisms set out by the ILO, and international private laws and maritime laws to 

the seafarers through action in personam, action in rem, maritime lien and non-

applicability of shipowners’ liability.  

Protections provided by ILO have some shortcomings, which include the followings: 

• ineffectiveness of the flag states’ inspection and certification, which can be a 

classic problem in maritime business, especially in some of the open regis-

tries; 

• uncertainty about who should pay the compensation in the event of unlawful 

detentions on the application of PSC; 

• on-board complaint mechanism which is not a lot of use when the master’s 

wages are also unpaid; 

• impracticality for the seafarers to request an MLC 2006’s member states to file 

a complaint to the ILO for non-compliance of another member state; and 

• unclearness of the seafarers’ access to financial security for non-payment of 

wages for two months or more.  

Remedy and protections under the international private law also have some deficien-

cies, which include the followings: 

• conflict of laws and different system to determine the governing law and forum 

of dispute resolutions, especially when they are not specified in the SEAs; 

• difficult access of the seafarers to the court having jurisdiction over the ship-

owner because the ship may never call on port there; 
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• possible uncertainty related to who the employer is under the SEAs; 

• different procedures and requirements to arrest a ship despite the presence of 

arrest conventions;  

• possibility of different rank of priority seafarers’ claim of wages as a maritime 

lien in different jurisdictions; and 

• possibility that the seafarers would not receive wages after arresting a ship in 

order to enforce their legitimate rights. 

Some suggestions made in this thesis include amendments to the MLC 2006 espe-

cially related to abandonment, and more intensified controls from flag states, port 

states and labour supplying states. There may be no easy solution concerning the 

inadequacies to the remedy offered by the international private law. Specifically relat-

ed to the action in personam, it is understandable that the diversities with respect to 

the choice of law and forum in SEAs will still be present in different legal systems in 

the future as it has always been, despite the international character of the maritime 

business. As to the action in rem and maritime liens, there is probably a need to ne-

gotiate new conventions on these matters. However, again, it may be a difficult and 

lengthy process with a lot of research and discussion to accommodate both civil and 

common legal systems. Even so, there is no guarantee that all maritime nations will 

choose to ratify the new instruments.  
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