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1 Chapter 1: Introduction to the Research 

 

1.1 Introduction 

In May 2018 the Irish electorate voted to repeal a 35 year-old constitutional amendment that 

granted equal rights to the unborn foetus and the pregnant woman.1 The outcome of the refer-

endum will result in abortion being readily available in Ireland,2 bringing legislation in line 

with the majority of other member states of the Council of Europe (CoE). Despite most CoE 

states providing abortion services to some extent, the European Court of Human Rights (EC-

tHR, or ‘the Court’)3 has yet to declare that a right to abortion is guaranteed by the European 

Convention on Human Rights (ECHR, or ‘the Convention’).4 Instead, cases before the Court 

have focused on procedural, rather than substantive, claims, finding violations where abortion 

was denied in practice despite being provided for by law.5 The case of A, B, and C v. Ireland 6 

before the ECtHR in 2010 is the decisive case on how the Court decides abortion cases in 

states where abortion is highly restricted. ABC reinforced that there currently exists no right to 

abortion under the ECHR, and as such the ECtHR will defer abortion regulation to state au-

thorities under a wide margin of appreciation. This thesis argues that the Court’s hesitance in 

this area was markedly influenced by Ireland’s restrictive abortion position. Following Ire-

land’s decision to alter its legislation, it will be argued that it is only a matter of time before  

                                                 
1 Irish Constitution Bunreacht na hÉireann, 1937, as amended in 1992, art. 40.3.3.  

2 All online sources in this thesis were accessed on 24/11/18. 

3 The Court gives binding judgments on both individual and interstate complaints under Protocol 11 ECHR from 

its seat in Strasbourg.  

4 Council of Europe Convention for the Protection of Human Rights and Fundamental Freedoms 213 UNTS 221 

(opened for signature 4 November 1950, entered into force 3 September 1953). As of September 2018, the 

Convention has 47 states parties: https://www.coe.int/en/web/portal/home. See Tysiąc v. Poland, no. 

5410/03, ECHR 2007-I, para. 104 [Tysiąc]; A, B and C v. Ireland [GC], no. 25579/05, ECHR 2010, para. 

253 [ABC]. 

5 Joanna Erdman, “The Procedural Turn: Abortion at the European Court of Human Rights”, Reproductive 

Health Matters, Vol. 22(44) (2014): p.124. See also Tysiąc, ibid. paras. 76, 116. 

6 ABC, supra note 4. 
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the Court has no choice but to determine that a certain right to abortion exists under the Con-

vention.   

 

This thesis focuses on the potential consequences of the Irish referendum on ECtHR abortion 

jurisprudence, with a particular emphasis on the way in which the Court assesses consensus 

and the resulting margin of appreciation granted to states. Any revision of the right to abortion 

before the ECtHR would have consequences for member states with continually restrictive 

laws, and Northern Ireland in particular is considered in this thesis. The possible implications 

of the Irish referendum on the restrictive abortion regime over the border will be discussed. 

 

Beyond Europe, abortion remains regulated in criminal law in many countries and the legal 

grounds for abortion are limited.7 As of 2015, approximately 60% of states internationally 

pursue a permissive legal framework in relation to abortion.8 Within the CoE, laws on abor-

tion remain relatively diverse,9 but a right to abortion has been interpreted in six general cate-

gories. The first category involves a total ban on abortion, a prohibition which is followed by 

a dwindling number of CoE states: currently only Andorra, Malta, and San Marino prohibit 

abortion in all circumstances de jure.10 The remaining 44 CoE member states have at a mini-

mum legislated for a right to abortion under category two; where there is a threat to life of the 

pregnant woman. The ECtHR has remained reserved and has refrained from declaring that a 

more robust right to abortion beyond category two is required under the ECHR. As such, An-

dorra, and Ireland until extremely recently, only provide for a right to abortion in such narrow 

circumstances. However, the majority of CoE member states have elected to provide a more 

dynamic right to abortion. Category three provides for a right to abortion where there is a risk 

to health of the pregnant woman (for example Northern Ireland), and category four is where 

the pregnancy is a result of a crime. The fifth right to abortion pertains to fatal foetal abnor-

mality (FFA). Countries such as Poland allow a right to abortion in situations of FFA, threats 

                                                 
7 Erdman, supra note 5, at p.121. 

8 Center for Reproductive Rights (2015) The World’s Abortion Laws 

2015: http://worldabortionlaws.com/questions.html. 

9 For a summary of abortion legislations in Europe 2012, see Abortion Legislation in Europe (International 

Planned Parenthood Federation): https://www.ippfen.org/resource/abortion-legislation-europe-0. 

10 France 24, “Andorra, one of Europe's last abortion holdouts,” 28 September 2018: 

https://www.france24.com/en/20180928-andorra-one-europes-last-abortion-holdoutseptember 2018; Malta Inde-

pendent, “Malta now only EU country without life-saving abortion law”, 14 July 2013: 

http://www.independent.com.mt/articles/2013-07-14/news/malta-now-only-eu-country-without-life-saving-

abortion-law-2068054030/.  

http://worldabortionlaws.com/questions.html
http://www.independent.com.mt/articles/2013-07-14/news/malta-now-only-eu-country-without-life-saving-abortion-law-2068054030/
http://www.independent.com.mt/articles/2013-07-14/news/malta-now-only-eu-country-without-life-saving-abortion-law-2068054030/
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to life and health of the pregnant woman and pregnancy as a result of a criminal act. The final 

category of abortion rights entails abortion on demand up to the twelfth week of pregnancy. 

The majority of CoE member states permit this sixth right to abortion.11 This thesis will argue 

that, if the Court develops the right to abortion under the ECHR, it is likely to be in relation to 

categories four and five. 

 

 

 

 

1.2 Aim & Purpose 

The principal question explored in this thesis concerns the legal consequences of the Irish 

abortion referendum on abortion rights within the CoE. In answering this question, a number 

of sub-questions on two concrete and potential legal implications will be addressed. Firstly, 

will the Irish referendum affect the ECtHR’s use of the margin of appreciation in relation to 

abortion by way of the consensus test? Related to this, will the Court deviate from its deter-

minations in ABC and declare that there is a right to abortion under the ECHR? Secondly, will 

the Irish referendum influence efforts to change the law in Northern Ireland? If the Irish refer-

endum leads to a change in, or challenge to, the law in Northern Ireland, would this further 

challenge the ECtHR’s current stance on abortion under the ECHR? 

 

As the referendum occurred so recently, the legal implications remain to be seen and are yet 

to be investigated. This leaves ample room for research in this area. Due to the novelty of the 

situation, the manner in which the Irish referendum will affect the Court’s use of the consen-

sus test in relation to abortion and, associated with this, how the referendum could lead to a 

determination of a right to abortion under the Convention has yet to be explored in great de-

tail. While research on Ireland, abortion and the ECtHR is significant, there is as yet no schol-

arly or even popular discussion on what the future holds for abortion rights within a CoE 

where Ireland is no longer seen as representative of strict abortion laws. This thesis therefore 

seeks to provide a thorough analysis of this issue, given its implication for the Court’s current 

position on abortion, while providing useful predictions as to what we should expect from 

future abortion jurisprudence. Ireland’s referendum also leaves Northern Ireland in a unique 

                                                 
11 In ABC, supra note 4, the Court states, at para 112, that at the time of the case in 2012, abortion on demand 

was available in ‘some 30 Contracting States’ (out of 47). 
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situation, and the immediate effects on the status quo in the North have not been considered in 

a comprehensive manner. This thesis aims to contribute to this gap in research. 

 

 

 

 

1.3 Structure & Methodology 

This thesis aims to uncover the likely or possible jurisprudential implications of Ireland’s 

changing abortion laws. This research will be carried out as a doctrinal study, based on case 

law analyses and review of legal instruments and academic literature. Chapter 1 will introduce 

the proposal and give a brief overview of the purpose of the research and the questions it 

seeks to answer. It will also set out the scope of the research and the methodology used. This 

thesis then comprises four central chapters, beginning by reviewing the historical and legal 

background of abortion. Chapter 2 focuses on Ireland, detailing the circumstances which led 

to a transformation of the law. Such research serves as an important backdrop so that recent 

developments, as well as any possible future transformation, can be understood in light of 

their context. Chapter 3 examines past abortion jurisprudence before the ECtHR, under Arti-

cles 2, 8 and more recently Article 3, focusing on significant cases.  

 

Chapter 4 elaborates on doctrines used by the Court, namely the margin of appreciation and 

consensus, in its determinations of abortion cases. It analyses any patterns in the use of such 

doctrines and explores whether the Court follows a consensus ‘test’ when determining abor-

tion cases. The ABC case is essential to this examination. Focusing on doctrine in particular 

cases, and drawing on relevant scholarly literature, this chapter predicts the potential legal 

effects of the Irish referendum on the use of the consensus test in determining the scope of the 

right to abortion. Chapter 5 serves as an application of Chapter 4 and outlines the potential 

effects of the Irish referendum on Northern Irish abortion legislation. This includes the poten-

tial regional knock-on effect, where changes in Northern Irish abortion developments could 

influence the ECtHR. Finally, a conclusion will be drawn in Chapter 6 of this thesis, with a 

summary of the potential legal effects of the Irish referendum on Northern Ireland and on 

abortion before the ECtHR.  
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2 Chapter 2: Ireland & Abortion  

 

2.1 Introduction 

This chapter begins by providing an overview of the history of abortion legislation in Ireland. 

It will culminate with a narrative of the events that led to the 2018 May referendum that will 

result in major transformation of the abortion law in Ireland. This chapter serves as a back-

drop so that the consequences of the Irish referendum on ECtHR abortion jurisprudence can 

be explored in subsequent chapters. 

 

 

 

 

2.2 The 1983 Constitutional Amendment 

While still under British rule, abortion in Ireland was regulated under the Offenses Against 

the Person Act 1861 (OAPA) whereby abortion was prohibited in all circumstances.12 This 

legislation remained in force following independence and the birth of the Irish Constitution. 

The 1970s saw a considerable shift in Irish society, following membership of the European 

Economic Community in 1973, as well an erosion of conservative power within law and poli-

tics.13  Significantly, the 1973 case of McGee v. Attorney General14 resulted in a partial rever-

sal of the ban on contraception following a successful constitutional challenge to the legisla-

tion based on the right to marital privacy.15 This resulted in concern that this right to privacy 

could be expanded to potentially overturn legislation prohibiting abortion in Ireland.16 Devel-

opments in the United States had a particular impact as the 1973 Constitutional Supreme 

                                                 
12 Offenses Against the Person Act, 1861, 25 Vict. c. 100, sec. 58-59 (Eng.). 

13 Lisa Smyth, Abortion and Nation: The Politics of Reproduction in Contemporary Ireland, (Ashgate Publishing 

Limited 2005), p. 8. 

14 McGee v. Attorney General [1974] I.R. (Ir.). 

15 Smyth, supra note 13, p. 8. 

16 Siobhán Mullally, “Debating Reproductive Rights in Ireland”, Human Rights Quarterly Vol. 27, No. 1 (2005): 

p. 89. 
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Court decision of Roe v. Wade17 was successful following a previous ruling that echoed the 

Irish McGee judgment.18 Due to the similar nature of Irish institutions and judicial traditions, 

Irish anti-abortion activists were concerned about the potential influence of the US Supreme 

Court.19 

 

As Ireland was decidedly attempting to distinguish itself and assert its sovereignty, Irishness 

and Catholicism had become interwoven strands of nationalism.20 The legalisation of abortion 

in Britain in 196721 threatened to disrupt Ireland’s conservative Catholic family values. This 

led to the formation of the Pro-Life Amendment Campaign in 1981, and their determination to 

prevent the Irish courts from introducing legal abortion in Ireland culminated in a constitu-

tional referendum in September 1983. A two-to-one majority (66.9% of the electorate) sup-

ported the introduction of a constitutional “right to life of the unborn”.22 This Eighth Amend-

ment to the Irish Constitution had immediate consequences. Information on abortion was 

quickly declared to be unconstitutional by the Supreme Court, which determined that the fun-

damental right to life of the unborn child was paramount to other competing rights.23  

 

 

 

 

2.3 Abortion Revisited: Attorney General v. X 

The parameters of the Eighth Amendment were first significantly challenged when the land-

mark 1992 X case made international headlines.24 The case involved a fourteen year old rape 

victim who had fallen pregnant and, with the support of her parents, was travelling to England 

                                                 
17 Roe v. Wade, 410 U.S. 113 [1973] (USA). 

18 Griswold v. Connecticut, 381 U.S. 479 [1965] (USA). 

19 Smyth, supra note 13, p. 9. 

20 Mullally, supra note 16, p. 78. 

21Legislation.gov.uk. (2015). Abortion Act 1967 c. 87 (UK). 

22 Article 40(3)(3), inserted following the enactment of the Eighth Amendment to the Constitution Act, No. 8 (7 

Oct. 1983). 

23 See S.P.U.C., [1988] I.R. 593 (H. Ct.) (Ir.) and S.P.U.C. v. Open Door Counselling, [1989] I.R. 618 (S.C.) 

(Ir.). See also SPUC v. Grogan [1989] I. R. 753, 763 (Ir. S. Ct.). 

24 Attorney General v. X and Others, [1992] 1 I.R. 1(Ir.) [the X case]. 
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to seek an abortion. Prior to traveling, X’s father inquired from the Gardaí (police) as to 

whether DNA evidence taken from the aborted foetal tissue would be admissible in criminal 

proceedings. This led the Attorney General to petition the High Court to order a travel injunc-

tion against the family in order to protect the right to life of the unborn foetus as enshrined in 

the Eighth Amendment.25 X was diagnosed as suicidal and was placed under medical supervi-

sion.26 The controversies raised by the case were met with sharp public outcry and interna-

tional condemnation, prompting the Government to persuade the family involved to lodge an 

appeal against the injunction with the Supreme Court. The Supreme Court justices voted four-

to-one to lift the travel injunction in February 1992, emphasising for the first time the moth-

er’s right to life be given “due regard” under the language of the Eighth Amendment. Abor-

tion was to be constitutionally permissible where there was a real and substantial risk to the 

life, as distinct from the health, of the pregnant woman, which can only be avoided by the 

termination of her pregnancy.27 Suicide was ruled to constitute a substantial enough threat to a 

pregnant woman’s right to life such as to justify abortion. Thus the Eighth Amendment had 

facilitated the legalisation, albeit severely limited, of abortion in Ireland, precisely what it had 

been designed to prevent.28 

 

 

 

2.3.1 1992 Abortion Referendums 

To accommodate the ruling of the X case, the government initiated three abortion referendum 

proposals. The travel amendment stated that the Eighth Amendment could not be used to limit 

freedom to travel, whereas the information amendment stated that freedom to obtain or make 

available information in relation to abortion services overseas could not be limited by the 

Eighth Amendment. Both of these amendments were accepted by referendum,29 and resulted 

in the 1995 Information Act.30 The third amendment proposed to negate the developments of 

                                                 
25 Ibid. para. 410, Costello J. 

26 Smyth, supra note 13, p. 4. 

27 X case, supra note 24, 57-58. Finlay, C.J. 

28 Smyth, supra note 13, p. 6. 

29 Thirteenth Amendment of the Constitution Act, No. 13 (23 Dec. 1992); Fourteenth Amendment of the Consti-

tution Act, No. 14 (23 Dec. 1992). 

30 Regulation of Information (Services Outside the State for Termination of Pregnancies) Act 1995 (Ir.). 
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the X case and prohibit abortion arising from a risk to a woman’s life posed by suicide. Per-

ceived as too ambiguous, this referendum proposal failed to garner support from either side of 

the abortion debate and was thereby rejected. 

 

Irish abortion legislation also came under European scrutiny at this time. In October 1992 the 

ECtHR ruled in favour of Irish pregnancy counselling clinics in Open Door and Well Woman 

v. Ireland.31 The clinics had been forced to close following injunctions taken against them by 

anti-abortion groups due to their referral of women to abortion providers in the UK. Failing to 

satisfy the proportionality requirement, the ECtHR ruled that Ireland had violated Article 10 

ECHR and freedom of expression. Another referendum in 2002 proposed additional re-

strictions to abortion access in Ireland. The Twenty-Fifth Amendment would have tightened 

the prohibition on abortion by, inter alia, removing suicide as a ground for legal abortion, but 

was rejected by the Irish electorate, albeit with a close margin of victory.32 Following the X 

case, the lack of clarification surrounding the meaning of what constituted a threat to the life 

of the pregnant woman in practice was widely criticised.33 As political parties attempted to 

avoid alienating a deeply divided electorate,34 several cases were heard where the Supreme 

Court’s judgment in the X case was reaffirmed. 35 

 

 

 

 

2.4 Irish abortion under international scrutiny: A, B, & C. v. Ireland 

The case of A, B, & C v. Ireland36 before the ECtHR in 2010 marked a significant develop-

ment in abortion discourse both in Ireland in particular, and in Europe in general. The case 

involved three applicant women, A, B, and C, who had all travelled to Britain to obtain an 

                                                 
31 Open Door and Dublin Well Woman v. Ireland, 29 October 1992, Series A no. 246-A.  

32 Luke Field, “The abortion referendum of 2018 and a timeline of abortion politics in Ireland to date”, Irish 

Political Studies Vol. 33:4 (2018), 611-2. 

33 See e.g. Roche v Roche and Ors [2009] IESC 82. See also X case, supra note 24, 92, 147. 

34 S. McGraw, “Multi-dimensional Party Competition: Abortion Politics in Ireland”, Government and Opposi-

tion, Vol 53(4) (2018), p. 701. 

35 See e.g. A and B v Eastern Health Board, Judge Mary Fahy and C, and the Attorney General (notice party), 

[1998] 1 IR 464 (Ir.). 

36 ABC, supra note 4.  
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abortion which they argued should have been available for them at home in Ireland. Appli-

cants A and B were seeking abortions for health and well-being reasons, whereas applicant C 

was a cancer patient whose pregnancy posed risks to her life.37 

 

Although the Court ruled that there was no right to abortion within the Convention, it stated 

that pregnancy fell under Article 8 and the right to private life and any restrictions interfering 

with this right must be justified.38 The Court went on to determine that the interference was 

proscribed by law39 and was found to pursue the legitimate aim of protecting prevalent Irish 

moral beliefs.40 Though the Court acknowledged that Irish abortion law was more restrictive 

than the majority of CoE member states at that time, the ECtHR allowed a broad, though not 

unlimited, discretion to states due to the sensitive and moral nature of issues such as abor-

tion.41 Despite changes to Irish public opinion concerning abortion, the Court did not find 

these developments to be sufficiently indicative of a change in Irish public opinion.42 As such, 

the Court found no violation of A and B’s rights.43 

 

Significantly, in relation to applicant C, the ECtHR found that the uncertainty in Irish law 

surrounding the parameters of abortion legislation was a violation of the ECHR.44 The Court 

held that although it was theoretically possible for an abortion to be carried out under Irish 

law in circumstances where there was a real and substantial risk to the life of the pregnant 

woman, such a provision was ineffective in practice.45 Though the Court declared that Ire-

land’s restrictive abortion laws were not in violation of the Convention, the lack of legislation 

implementing the X case decision violated Article 8. 

 

                                                 
37 Ibid, 3. 

38 Ibid. 212-3, 218-241. 

39 Ibid. 219-221. 

40 Ibid. 222, 26. 

41 Ibid. 235-7. 

42 Ibid. 222–226. 

43 Ibid. 238-241.  

44 The ECHR was enshrined in Irish domestic law through the European Convention on Human Rights Act 2003, 

sections 3 and 4 of which bind the executive and judiciary to consider the ECHR when carrying out their func-

tions. 

45 ABC, supra note 4, para. 267. 
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The ABC judgment led to the enactment of the Protection of Life During Pregnancy Act in 

2013.46 The new legislation reinforced the criminal prohibition of abortion, save in such cir-

cumstances where the pregnancy endangers the woman’s life. The specificities of the 2013 

Act came to be tested with the Miss Y case in 2014.47 An asylum seeker who was pregnant as 

a result of rape was unable to travel to seek an abortion and, despite being declared suicidal, 

was unable to receive an abortion in Ireland and instead was forced to carry the child until a 

caesarean section was carried out.48 Therefore, the newly enacted legislation remained insuf-

ficient in practice and continued to attract criticism. This was aggravated by the death of 

Savita Halappanavar in 2012 due to a septic miscarriage, which attracted global headlines.49 

Though the decision in ABC was less than groundbreaking, Osti was correct in noting that the 

restrictive approach of the Court would nonetheless “accelerate the process of legalisation of 

abortion in Ireland”.50 The persistent public outcry and protest about the unnecessarily restric-

tive Irish laws led to the development of the campaign to repeal the Eighth Amendment.51 

 

 

 

2.4.1 International Human Rights’ Response 

The Irish abortion situation was not immune to criticism from international human rights bod-

ies at this time. The Committee on the Elimination of Discrimination Against Women 

(CEDAW Committee), for example, emphasised the need for the protection of women's right 

to reproductive health in Ireland.52 In both 2016 and 2017, the United Nations Human Rights 

                                                 
46 Protection of Life During Pregnancy Act 2013, Act No.35 of 2013 (Ir.). 

47 Ruth Fletcher, “Contesting the cruel treatment of abortion-seeking women”, Reproductive Health Matters, 

Vol. 22(44) (2014). 

48 Ibid. 

49 BBC, “Woman dies after abortion request 'refused' at Galway hospital”, 14 November 2012: 

https://www.bbc.com/news/uk-northern-ireland-20321741. 

50 Alessandra Osti, “Corte europea dei diritti: accelerazione della legalizzazione dell’aborto in Irlanda?” [Euro-

pean Court of Human Rights: Acceleration of the Legalisation of Abortion in Ireland?], Quaderni Con-

stituzionali, Vol 1 (2011): 156, 158. 

51 See generally Fiona de Londras & Máiréad Enright, Repealing the 8th: Reforming Irish Abortion Law, (Policy 

Press 2018). 

52 CEDAW Committee Report, U.N. GAOR, 54th Sess., Supp. No. 38, Pt. II, 1 180, U.N. Doc. A/ 54/38/Rev.1 

(1999) (concluding observations on Ireland). See also CEDAW Committee, Concluding Comments: Ireland, UN 

Doc. CEDAW/C/IRL/CO/4-5, ¶¶ 38–39 (July 22, 2005). 

https://www.bbc.com/news/uk-northern-ireland-20321741
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Committee (HRComm)53 held Ireland to be in violation of numerous obligations under the 

ICCPR after two separate applicant women were forced to travel abroad for an abortion due to 

FFA.54 This individual complaint marked the first time that an international human rights 

body recognised that strict criminalisation of abortion violates women’s human rights.55 The 

Committee on Social and Cultural Rights,56 the Committee on the Rights of the Child,57 and 

the Committee Against Torture58 further criticised Ireland’s restrictive abortion legislation. 

 

 

 

 

2.5 The 2018 Abortion Referendum 

Calls for change both nationally and internationally led the Irish Government to establish a 

Citizens’ Assembly to discuss the future of the Eighth Amendment.59 The Assembly, made up 

of 99 randomly selected citizens, was presented with arguments from professionals on both 

sides of the abortion debate, including months of evidence, and legal and medical submis-

sions, after which the majority made it clear that the Eighth Amendment “should not be re-

tained in full”.60  The results of the Citizens Assembly led to the announcement of a referen-

dum by Taoiseach Leo Varadkar for May 25th 2018.61 With a turnout of 64.13% (in contrast 

                                                 
53 The HRComm is a quasi-judicial international committee of independent experts that monitors the implemen-

tation of the ICCPR by its States Parties under Art 28 ICCPR.   

54 HRComm, Communication No. 2323/2013, Mellet v Ireland CCPR/C/116/D/2 32 4/2013 (17 November 

2016). HRComm, Communication No. 2425/2014, Whelan v. Ireland, CCPR/C/119/D/2425/2014 (2017). Inter-

national Covenant on Civil and Political Rights, adopted 16 Dec. 1966, G.A. Res. 2200 (XXI), U.N. GAOR, 21st 

Sess., Supp. No. 16, U.N. Doc. A/6316 (1966) (entered into force 23 Mar. 1976), 999 U.N.T.S. 171. 

55 Fiona de Londras, “Mellet v. Ireland (H.R. Comm.)”, International Legal Materials, Vol 56(2) (2017): 218.  

56 Committee on Economic, Social and Cultural Rights, Concluding Observations on the Third Periodic Report 

of Ireland, UN Doc. E/C.12/IRL/CO/3, ¶ 30 (July 8, 2015). 

57 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth Period 

Reports of Ireland, UN Doc. CRC/C/IRL/CO/3-4, ¶¶ 57–58 (Mar. 1, 2016). 

58 Committee Against Torture, Concluding Observations of the Committee Against Torture: Ireland, UN Doc. 

CAT/C/IRL/CO/1, ¶ 26 (June 17, 2011). 

59 Department of the Taoiseach, A Programme for Partnership Government (2016), p 153.  

60 de Londras and Enright, supra note 51, p. 14. 

61 Fiona de Londras, “The Irish Referendum and the Road to Safe, Legal Abortion”, (OxHRH Blog, 8 February 

2018): http://ohrh.law.ox.ac.uk/the-irish-referendum-and-the-road-to-safe-legal-abortion/. 

http://ohrh.law.ox.ac.uk/the-irish-referendum-and-the-road-to-safe-legal-abortion/
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to 53.67% in the 1983 referendum), all but one constituency voted in favour of repealing the 

Eighth Amendment, with a 66.4% success margin.62 It was clear that Ireland was demanding 

change, and a mobilised grassroots activism movement with a strong civil society focus ulti-

mately led to a successful pro-choice campaign.63   

 

The proposed legislation is due to be enacted in January 2019. The proposed provisions prom-

ise, inter alia, access regardless of financial means, abortion without restriction up until 12 

weeks (category six), and abortion in certain circumstances later in pregnancy (such as in cas-

es of FFA).64 The Health (Regulation of Termination of Pregnancy) Bill 2018 was welcomed 

by women’s rights groups and activists.65 The bill was signed by President of Ireland, Michael 

D. Higgins, on September 18th 2018, effectively removing the constitutional ban on abortion 

in Ireland.  

 

 

 

 

2.6 Conclusion 

This chapter has provided an outline of abortion legislation in Ireland, detailing its conten-

tious history and the circumstances that made way for reform. As we shall see, this political 

and legal history influenced the first major case against Ireland (ABC) and potentially under-

scores the legal relevance of recent Irish developments.  

 

                                                 
62 Henry McDonald, Emma Graham-Harrison and Sinead Baker, “Ireland votes by landslide to legalise abor-

tion”, (The Guardian, May 26 2018): https://www.theguardian.com/world/2018/may/26/ireland-votes-by-

landslide-to-legalise-abortion. 

63 Angel Li, “From Ireland to Northern Ireland: campaigns for abortion law”, World Report, Vol. 391, Issue 

10138 (16–22 June 2018): 2403. 

64 Department of Health, General Scheme of a Bill to Regulate Termination of Pregnancy, 28/03/2018: 

https://health.gov.ie/wp-content/uploads/2018/03/General-Scheme-for-Publication.pdf. 

65 See e.g. National Women’s Council of Ireland, “NWCI welcomes strengthening of proposed abortion care 

legislation”, (July 10, 2018): 

https://www.nwci.ie/index.php/learn/article/nwci_welcomes_strengthening_of_proposed_abortion_c

are_legislation. 

https://www.theguardian.com/profile/henrymcdonald
https://www.theguardian.com/profile/emma-graham-harrison
https://www.theguardian.com/world/2018/may/26/ireland-votes-by-landslide-to-legalise-abortion
https://www.theguardian.com/world/2018/may/26/ireland-votes-by-landslide-to-legalise-abortion
https://www.sciencedirect.com/science/article/pii/S0140673618313576#!
https://www.sciencedirect.com/science/journal/01406736/391/10138
https://www.sciencedirect.com/science/journal/01406736/391/10138
https://health.gov.ie/wp-content/uploads/2018/03/General-Scheme-for-Publication.pdf
https://www.nwci.ie/index.php/learn/article/nwci_welcomes_strengthening_of_proposed_abortion_care_legislation
https://www.nwci.ie/index.php/learn/article/nwci_welcomes_strengthening_of_proposed_abortion_care_legislation
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3 Chapter 3: Abortion before the European Court of Human 

Rights 

 

3.1 Introduction 

This chapter provides an overview of previous abortion cases before the ECtHR. Though 

claims have been made under Article 2, so far violations have only be found under Article 8 

and, more recently, Article 3 of the Convention. The Court has thus far failed to determine 

that the Convention requires states to permit abortion, and has consistently declared that 

member states enjoy a wide margin of appreciation in relation to national abortion legislation 

under Article 8 (right to private and family life). The Court also has a tendency to find that 

cases do not meet the Article 3 threshold (prohibition of torture or inhuman or degrading 

treatment).66 Understanding the abortion jurisprudence of the ECtHR is essential so that in 

Chapter 4, the consequences of the Irish referendum and its effect on the margin of apprecia-

tion doctrine may be examined. This enables a prediction of what position the Court may take 

in a future case. 

 

 

 

 

3.2 Article 2 ECHR: Abortion and the Right to Life 

Article 2 ECHR provides that “everyone’s life shall be protected by law”. In early case law, it 

fell on the Court to determine whether such a right extended a right to life of the unborn.67 

Early jurisprudence before the European Commission of Human Rights,68 such 

                                                 
66 Bríd Ní Ghráinne and Aisling McMahon, “Access to Abortion in Cases of Fatal Fetal Abnormality: A New 

Direction for the European Court of Human Rights?”, Social Science Research Network – a 31-page working 

paper (March 12, 2018): p. 1.  

67 Anjori Mitra, “We're Always Going to Argue about Abortion: International Law's Changing Attitudes towards 

Abortion”, NZWLJ 142 (2017): p. 157. 

68 The Commission was a Tribunal which heard cases of alleged breaches of the ECHR. It was replaced by the 

ECtHR in 1998. 



14 

 

as Brüggemann & Scheuten v Federal Republic of Germany 1977,69 stated that the ECHR 

cannot recognise the absolute right to life of the foetus under Article 2 in light of the intercon-

nected rights of the pregnant woman. In Paton v. United Kingdom,70 the Commission found 

that Article 2 does not in fact extend rights to unborn persons, due to the fact that the ECHR 

contained a number of rights that could only be enjoyed by those persons who were already 

born.71 The Commission interpreted Article 2 in such a way that placing a higher value on the 

"unborn life of the foetus" than on the life of a pregnant women would be contrary to the ob-

ject and purpose of the Convention, as most state parties permitted abortions when necessary 

to save the pregnant woman’s life.72 Any right to life of the unborn potentially found within 

the Convention would thus be non-absolute.  

 

In the case of H v. Norway73 the Commission concluded that the rights of the pregnant woman 

must first of all be taken into account as she was the person primarily concerned by the preg-

nancy and its continuation or termination. Any interference with the father’s rights was there-

fore justified as being necessary.74 After referring to each state’s “discretion” when it came to 

abortion legislation,75 it was in the 2005 case of Vo v. France that the Court first spoke of the 

“margin of appreciation” to be afforded to states parties concerning the matter of abortion.76 It 

was to be up to the states themselves to determine when life began and the Court would not 

impose a ruling on this matter as no consensus existed among states parties.77 The ECtHR has 

thus far failed to determine that national law permitting abortion is in violation of Article 2 

ECHR. The Court has also failed to clarify the extent to which Article 2 (potentially) protects 

the unborn.78  

                                                 
69 11 Application No 6959/75, Commission Report, 12 May 1977. 

70 (1980) 19 DR 244. 

71 Ibid. para. 9. 

72 X v. United Kingdom, App. No. 8416/79, 3 Eur. H.R. Rep. 408 (1980). 

73 (1992) 73 DR 155. 

74 Chiara Cosentino, “Safe and Legal Abortion: An Emerging Human Right? The Long-lasting Dispute with 

State Sovereignty in ECHR Jurisprudence”, Human Rights Law Review, Volume 15, Issue 3 (1 September 

2015): p. 572. 

75 Boso v. Italy (dec.), no. 50490/99, ECHR 2002-VII, para. 3. 

76 Vo v. France [GC], no. 53924/00, ECHR 2004-VIII, para. 55. 

77 Ibid. para. 82. 

78 Mitra, supra note 67, p. 159. 
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3.3 Article 8 ECHR: Abortion and the Right to Private Life 

Claims pursued under Article 8 alleging a violation of right to private life by the state have 

been less successful due to the margin of appreciation doctrine. The Court has declared that 

“inherent in the whole of the Convention is a search for a fair balance between the demands of 

the general interest of the community and the requirements of the protection of the individu-

al’s fundamental rights”.79 The rights protected under Article 8 are broad and undefined, leav-

ing the parameters to be interpreted by the Court.80 Success under Article 8 has only occurred 

in situations where abortion is provided for in domestic law but inaccessible in practice.81 The 

Court has, over time, declared that pregnancy, including the termination thereof, is a private 

matter and any interference must be justified under Article 8(2).82 Article 8(1) includes a posi-

tive obligation on member states to respect the rights within and Article 8(2) carries a nega-

tive obligation not to interfere with the rights under Article 8 unless for justifiable reasons. 

Whether or not the interference is justifiable involves a three-part analysis determining 

whether the interference is in accordance with the law, pursues a legitimate aim, and is neces-

sary.83 In order to be necessary, the interference must respond to a pressing social need, it 

must be proportionate to the legitimate aim and there must be sufficient and relevant reasons 

for such an interference.84 European consensus and whether essential aspects of private life 

are at issue are also determining factors.85  

 

 

 

                                                 
79 Soering v. UK, 7 July 1989, Series A no. 161, para. 89 PC. 

80 See e.g. Smirnova v. Russia, nos. 46133/99 and 48183/99, ECHR 2003-IX, para. 9. Harris, O’Boyle and War-

brick Law of the European Convention on Human Rights”, (Oxford: Oxford University Press, Fourth edition 

2018), p. 501. 

81 See e.g. Tysiąc and ABC, supra note 4.  

82 ABC, ibid. para. 216 and R.R. v. Poland App no 27617/04 (ECHR, 26 May 2011), para. 181 [RR]. 

83 See e.g. ABC, ibid. paras 219–42. 

84 Sunday Times v. UK (no. 1), 26 April 1979, Series A no. 30. 

85 ABC, supra note 4, para. 248, citing X and Y v. the Netherlands, 26 March 1985, Series A no. 91.  
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3.3.1 Procedural requirements under Article 8 

It was in Tysiąc v. Poland86 that the Court first found a violation of positive obligations under 

Article 8(1). Such a positive obligation reflects the requirement under Article 8(1) to effec-

tively “respect” the physical integrity of pregnant women, and can include the adoption of 

necessary measures.87 The case involved a visually impaired woman whose pregnancy threat-

ened to further deteriorate her sight. Due to the risk to her health, she should have had access 

to a therapeutic abortion under Polish law. 88 However, she was denied an abortion and, fol-

lowing the birth of her child, her eyesight deteriorated significantly. The Court focused on the 

lack of safeguards in place protecting access to legal abortion services. The lack of a clear 

procedure under Polish law to review whether the criteria for lawful abortion on health 

grounds had been established violated the positive obligation on the State to respect her right 

to physical integrity under Article 8.89 Where abortion is permitted, effective mechanisms 

must be in place in order for individuals to realise such rights.90 Such procedural requirements 

were reiterated in the subsequent cases of RR v. Poland91 and ABC.92  

 

 

 

3.3.2 A, B, & C v. Ireland under Article 8 

The ABC case resulted in important elaborations under Article 8. Only particularly serious 

reasons justify an interference under Article 8(2).93 The Irish state asserted that the legislation 

prohibiting abortion pursued the legitimate aim of protecting ‘public morals’, which they as-

serted included the protection of foetal life, an argument which was accepted by the Court.94 

The Court has stated that considerable weight is to be given to the state’s authority when it 

                                                 
86 Supra note 4. 

87 Ibid. para. 110. 

88 Law on Family Planning (Protection of the Human Fetus and Conditions Permitting Pregnancy Termination) 

1993 (Poland) Statute Book 93.17.78 

89 Tysiąc, supra note 4, para. 107 

90 Ibid. para. 116 and ABC, supra note 4, para 249. 

91 RR supra note 82, paras 201–214, esp. 208–11.  

92 ABC, supra note 4, para 253. 

93 Dudgeon v. UK, 22 October 1981, Series A no. 45, para 52. 

94 ABC, supra note 4, para. 237. 
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came to the protection of morals, as such forces were better equipped to legislate for such an 

aim.95  

 

The ECtHR then determined whether the prohibition of abortion on health and well-being 

grounds was in fact necessary in order to protect morals under Article 8(2). The Court found 

that the restrictions were proportionate interferences under Article 8(2) for two reasons: (i) the 

ability to legally travel abroad for abortion96 and (ii) the profound moral views of the Irish 

people. Although the Court acknowledged the psychological, physical, and financial burdens 

that A and B faced by being forced to travel abroad for an abortion,97 the Court ultimately 

held that this ability to travel satisfied Article 8's necessity analysis.98 The Court found that 

Ireland successfully balanced competing State and individual interests in light of the profound 

moral values of the Irish people.99  

 

In relation to applicant C, the Court followed its reasoning in Tysiąc and criticised the Irish 

state for the absence of a framework establishing “as a matter of law whether a particular case 

presented a qualifying risk to a woman's life such that a lawful abortion might be per-

formed”.100 Thus the Court found a violation under Article 8 only in relation to procedural 

rights. This case also made important declarations on the margin of appreciation and consen-

sus in relation to Article 8, which will be discussed in detail in Chapter 4. 

 

 

 

3.3.3 Article 8, Poland, & procedural requirements 

Following ABC, two more cases against Poland addressed procedural issues under Article 8. 

RR v. Poland involved the denial of information to a woman about a foetal abnormality. She 

was repeatedly denied genetic testing to confirm the diagnosis. By the time a diagnosis of 

foetal abnormality was confirmed, it was too late to obtain a legal abortion. The Court again 

                                                 
95 Sunday Times, supra note 84, para 59. 

96 ABC, supra note 4, para. 241. 

97 Ibid. para 126. 

98 Ibid. paras. 36-37, 68. 

99 Ibid. para. 240. 

100 Ibid, para 253. 
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affirmed that “[i]f the domestic law allows for abortion in cases of foetal malformation, there 

must be an adequate legal and procedural framework to guarantee that relevant, full and relia-

ble information on the foetus’ health is available to pregnant women”.101 The Court found 

Poland to be in violation due to its failure to protect women against interference from private 

actors in the abortion context.102 P & S v Poland103 involved a 14 year-old girl who became 

pregnant following rape, and was therefore entitled to a legal abortion in Poland. However, 

the applicants’ numerous attempts to obtain an abortion were denied. Furthermore, details of 

the case were leaked to the press by the hospital and as a result the applicant received visits 

and messages from priests and anti-abortion activists.104 Repeated conscientious objection 

resulted in her having to travel to a hospital more than 500 kilometres from her home. When 

eventually the abortion was carried out, the applicants felt that it was done in a “clandestine 

manner despite the abortion being lawful.”105 Once again the Court held the Polish State in 

violation of women’s human rights for its systemic failure to enforce abortion law and to reg-

ulate private action seeking to frustrate women’s access. Thus, though safeguarding procedur-

al rights, Article 8 has not been the most fruitful avenue in cases where abortion is not availa-

ble in law. 

 

 

 

 

3.4 Article 3 ECHR: Abortion and Inhuman/Degrading Treatment 

Access to abortion services has also more recently been assessed by the ECtHR under Article 

3. In addition to Article 8 violations, the ECtHR went on to find violations of Article 3 and 

inhuman or degrading treatment in RR and P&S. Article 3 was also raised in Tysiąc and ABC 

but the threshold for an Article 3 violation was deemed not to have been met. Both cases that 

were successful under Article 3 concerned ineffective access to legally available abortion ser-

vices in Poland. 

                                                 
101 RR, supra note 82, para. 200. 

102 Ibid. para. 200. 

103 P. and S. v. Poland, no. 57375/08, 30 October 2012, para. 107 [P&S]. 

104 Ibid. para. 17. 

105 Ibid. para. 41. 
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Declarations of Article 3 violations are significant due to the absolute nature of this article. 

This means that ill-treatment is never permitted in any circumstance and no margin of appre-

ciation will be allowed. Inhuman treatment must cause “either actual bodily injury or intense 

physical or mental suffering”.106 Treatment is degrading if it “humiliates of debases an indi-

vidual”.107 Alleged ill-treatment must attain a minimum level of severity to fall within the 

scope of Article 3.108 The threshold level is relative and depends on the circumstances of the 

case. This can include the effects of the ill-treatment (both physical and mental), the vulnera-

bility of the victim, as well as “the sex, age and state of health of the victim”.109 For example, 

in both RR and P&S, the Court emphasized the vulnerability of the women in seeking ser-

vices, and reasoned that the deliberate frustration of their access additionally violated their 

right to be free from inhuman and degrading treatment under Article 3 ECHR.110  

The applicant in RR argued that the treatment she faced in her attempts to confirm the likely 

abnormality of her foetus reached the threshold of Article 3. The Court found no objective 

reasons for the delays in genetic tests and the “procrastination of the health professionals” 

resulted in the applicant being forced to “endure weeks of painful uncertainty.”111 Article 3 

was violated due to this degrading treatment.112 The determination of RR was echoed in P&S, 

where the ECtHR found that the applicants had faced unnecessary suffering, concluding that 

the applicant “was treated by the authorities in a deplorable manner and that her suffering 

reached the minimum threshold of severity under Article 3 of the Convention.”113 In order to 

determine a violation of Article 3, both judgments referred to, inter alia, the relevance of 

physical and mental effects;114 the sex, age, and state of health of the victim;115 the length of 

suffering; and the feelings of fear, anguish, and inferiority capable of humiliating or debasing 

                                                 
106 Kudla, supra note 106, para 92. 

107 Pretty v. UK, no. 2346/02, ECHR 2002-III, para. 52. 

108 Kudła v. Poland [GC], no. 30210/96, ECHR 2000-XI, para 91. 

109 Ibid. 

110 RR, supra note 82, para. 152, P&S, supra note 103, para. 95. 

111 RR, supra note 82, para. 159. 

112 Ibid, paras. 160-61. 

113 P&S, supra note 103, para. 101. 

114 Ibid. para. 158; RR, supra note 82, para. 149. 

115 P&S, ibid, para. 90; RR, ibid. para. 148. 



20 

 

the victim.116 After having found numerous violations against Poland on procedural grounds, 

the finding of inhuman and degrading treatment in RR and P&S may indicate that the Court is 

willing to take action against a state that does not act to implement its decisions.117  

 

The fact that Article 3 cases have been successful in relation to abortion rights shows promise 

for future abortion cases. Though the Court has only found Article 3 violations where abortion 

was already available in law but not in practice, the Court in these cases did not focus on the 

legality of abortion within Poland: the vulnerability of the applicant and the level of ill-

treatment suffered were instead the determining factors. As Article 3 leaves no margin of ap-

preciation to states, it opens the potential for a broadening of the Court’s stance on abortion in 

the future.118 Furthermore, these determinations of Article 3 violations reflect a trend in inter-

national law to find violations in relation to inhuman and degrading treatment in relation to 

abortion. The recent cases before the HRComm of Mellet v. Ireland and Whelan v. Ireland,119 

found violations of Article 7 ICCPR (which mirrors Article 3 ECHR) in cases where abortion 

was not provided for FFA.  

 

 

 

 

3.5 Conclusion 

This chapter has shown that the ECtHR has not determined the extent to which the unborn 

enjoy a right to life under Article 2, instead deferring to each state to determine nationally 

where the law deems that life begins. As regards to abortion cases under Article 8, the Court 

has afforded states a wide margin of appreciation and cases have only been successful where 

abortion was available in law but not accessible in practice. The novel findings of abortion 

laws breaching Article 3 Convention rights opens up the potential for a new kind of abortion 

jurisprudence before the ECtHR. With an understanding of abortion before the ECtHR, this 

                                                 
116 P&S, ibid. para. 92; RR, ibid. para. 159. 

117 Alyson Zureick, “(En)gendering Suffering: Denial of Abortion as a Form of Cruel, Inhuman, or Degrading 

Treatment” Fordham International Law Journal 38(1) 99 (2015): p. 124. 

118 Ní Ghráinne and McMahon, supra note 66. 

119 Whelan, and Mellet, supra note 54. 
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thesis now moves to the interpretive tools the Court employs in its determinations of abortion 

cases. 
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4 Chapter 4: The Margin of Appreciation, Consensus and 

Abortion before the ECtHR 

 

4.1 Introduction 

This chapter explores the Court’s use of the margin of appreciation doctrine in abortion cases 

and how consensus affects this margin. It will first define these concepts and declare what the 

Court’s current position is in relation to consensus on abortion. This is followed by an in-

depth analysis of the consensus ‘test’ as used by the Court, examining whether the Court fol-

lows a specific consensus test in relation to abortion, and whether or not the Irish referendum 

challenges this test. In answering this question, this chapter will then predict what the ECtHR 

is likely to do in any future abortion jurisprudence in light of the prevailing political context. 

The purpose of this chapter is to assess whether the Irish referendum will affect abortion ju-

risprudence before the ECtHR, in particular by compelling the Court to deviate from its pre-

vious case law and declare that there is a certain right to abortion under the ECHR. 

 

 

 

 

4.2 The Margin of Appreciation  

The margin of appreciation doctrine (MoA)120 is a tool used by the Court to determine the 

extent to which a State has discretion in a particular case.121 The doctrine is a reflection of the 

Court’s status as an international tribunal, emphasising its subsidiary role to national mecha-

nisms.122 Permitting a certain diversity within the protection of human rights across state par-

ties, the MoA will have direct consequences for the level of scrutiny applied by the Court. 

The doctrine stems from the acknowledgment that most rights and freedoms under the Con-

                                                 
120 Hereinafter ‘MoA’, ‘the doctrine’, or ‘the margin’. 

121 Monika Ambrus, “The European Court of Human Rights and Standards of Proof: An Evidentiary Approach 

towards the Margin of Appreciation” in Deference in International Courts and Tribunals: Standard of Review 

and Margin of Appreciation, ed. Lukasz Gruszczynski and Wouter Werner, (Oxford: Oxford University Press 

2014), p. 236. 

122 Azinas v. Cyprus [GC], no. 56679/00, ECHR 2004-III, para. 38 and The Belgian Linguistic Case (No. 2) 

(1968) 1 E.H.R.R. 252, para. 10. 
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vention are limitable.123 A broad MoA, and thus a low standard of proof, is generally applied 

where there is a lack of consensus among member states in relation to how the issue in ques-

tion is dealt with.124 The other end of the spectrum requires the application of ‘strict scrutiny’ 

wherein ‘convincing and compelling reasons’ are needed to justify State interference.125 The 

MoA is more extensive where the protection of morals is at issue: morals are generally state 

specific and thus a uniform standard across Europe is often lacking.126 

 

Certain Convention articles permit interferences under specified conditions, and the MoA 

requires the Court to assess the proportionality of such interferences. Under the second para-

graph of Article 8 (and the analogous provisions under Articles 9-11), a state may restrict the 

protected right to the extent that this is ‘necessary in a democratic society’ for certain listed 

purposes. This has been interpreted as meaning that the restriction must be ‘proportionate to 

the legitimate aim pursued’.127 Therefore a proportionality assessment forms a central part of 

the Court’s analysis in abortion cases and determines the MoA to be granted. Proportionality 

under Article 8 ensures that the state balances the rights of the individual with the rights of the 

community.128  

 

Though not mentioned in the text of the Convention, the doctrine is enshrined in early juris-

prudence of the ECtHR, and was first elaborated on in the Handyside case in 1976, wherein 

the Court emphasised: 

By reason of their direct and continuous contact with the vital forces of their countries, 

state authorities are in principle in a better position than the international judge to give 

an opinion on the exact content of these requirements as well as on the “necessity” of 

a “restriction”...129 

The MoA can now be found under Protocol 15, which, when it comes into force, will result in 

the MoA being referred to in the preamble of the Convention.130 The MoA has been subject to 

                                                 
123 George Letsas, “Two concepts of the margin of Appreciation”, Oxford Journal of Legal Studies Vol. 26 Issue 

4 (2006), p. 711. 

124 Ambrus, supra note 121, p. 240. 

125 Ibid, p. 241. 

126 Müller and Others v. Switzerland, 24 May 1988, Series A no. 133, paras. 35-6. 

127 Handyside v. UK, 7 December 1976, Series A no. 24, para 49; Sunday Times, supra note 84, para. 67 PC. 

128 Laurence Helfer, “Consensus, Coherence and the European Convention on Human Rights”, Cornell Interna-

tional Law Journal Vol. 26 (1993), p.137. 

129 Handyside, supra note 127, para. 48.  

130 More detail can be found at https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c. 

https://www.echr.coe.int/Pages/home.aspx?p=basictexts&c
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much criticism, the strongest of which denounces the inconsistency and incoherency of the 

doctrine. The lack of a uniform and clear scope of the doctrine results in inconsistent decision 

making.131 Others argue that it is merely a tool of deference.132 However, the MoA is em-

ployed for legitimacy justifications:133 the Court operates via state consent and the weak en-

forcement mechanisms available requires cooperation from the Contracting Parties.  

 

 

 

4.2.1 The MoA & Abortion 

As detailed in Chapter 3, the ECtHR has tread cautiously and long granted a wide MoA to 

Member States in relation to matters surrounding abortion.134 If a right to abortion is to be 

found under the Convention, the wide MoA consistently given to states will have to be nar-

rowed. In doing this, the Court will have to determine that the restrictions to the applicant’s 

right to private life under Article 8 were not proportionate to the legitimate aim pursued. The 

MoA in any given case is determined based on a number of factors, with consensus arguably 

being the most influential.135 The Court looks to consensus in relation to sensitive and moral 

issues to examine whether a restriction is justified under the Convention. This chapter asserts 

that the way in which the Court would declare that restrictions under Article 8 are dispropor-

tionate is via a re-evaluation of the consensus test. As such, the next section will discuss how 

the Court applies consensus and the possibility for a change of approach to consensus follow-

ing the Irish referendum. 

 

 

 

 

                                                 
131 See, H.C. Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights Juris-

prudence (Martinus Nijhoff Publishers, 1995), p. 152 

132 Kanstantsin Dzehtsiarou, European Consensus and the Legitimacy of the European Court of Human Rights 

(Cambridge University Press, Cambridge, 2015), p. 133. 

133 Stéphanie Hennette-Vauchez, “Constitutional v International? When Unified Reformatory Rationales Mis-

match the Plural Paths of Legitimacy of ECHR Law” in J Christoffersen and MR Madsen (eds), The Euro-

pean Court of Human Rights between Law and Politics (Oxford: Oxford University Press 2011), p. 150–7. 

134 Janneke Gerards, “Margin of Appreciation and Incrementalism in the Case Law of the European Court of 

Human Rights”, Human Rights Law Review, Volume 18, Issue 3 (1 September 2018), p. 508.  

135 Dzehtsiarou, supra note 132, p. 135. 
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4.3 Consensus before the ECtHR 

European consensus is a tool of interpretation that reflects the evolutive nature of the Conven-

tion.136 The ECtHR uses consensus to determine whether law or practice is sufficiently wide-

spread across member states so as to declare that a uniformity of standards exists. It is de-

ployed only in circumstances where the exact meaning of abstract provisions of the ECHR is 

unclear. Consensus enables the Court to understand Convention terms based on their common 

usage by member states.137 If a large majority of member states follow a consistent approach 

in relation to a certain matter, it can therefore be determined that there exists general agree-

ment as to how such a matter should be legislated for within Europe. The MoA granted will 

be narrowed due to the existence of consensus. Consensus ensures an interpretation of the 

Convention that reflects state practice and thus leads to judgments being more likely to be 

accepted as legitimate.138  

 

If a state’s practice falls outside European consensus, they have the opportunity to defend 

their divergence based on sufficient and weighty reasons.139 Consensus remains a rebuttable 

presumption, though widespread consensus on a matter renders it difficult for states to prove 

that their limitation is justified.140 Consensus need not be unanimous: the Court has stated that 

consensus can be determined where a ‘great’,141 ‘overwhelming’,142 or ‘vast’143 majority of 

member states follow a uniform approach. Due to the varying uses of the consensus approach, 

there is no exact formula in the determinations of consensus. Many argue that a clear majority 

of states is required,144 however others like Letsas contend that consensus is based on sub-

stance and ‘common values’ rather than on a mathematical formula.145 The Court has notably 
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been cautious in its declarations of a new-found consensus, often only relying on very con-

crete and well-established trends rather than making progressive determinations. This ap-

proach enables the Court to avoid backlash, and ensures compliance with its judgments and 

public support.  

 

 

 

4.3.1 Consensus & ‘sensitive and moral’ issues 

Arguments that a consensus has developed are often argued in cases where sensitive and mor-

al issues are at hand due to the potential change in attitude towards such issues since the draft-

ing of the Convention in 1950.146 Sensitive and moral issues originally enjoyed a wide MoA, 

but the development of consensus narrows the margin permitted. This can be seen, for exam-

ple, in Dudgeon, where a European consensus was observed in relation to the regulation of 

homosexual activity.147 In relation to abortion, the Court continues to grant considerable def-

erence to state parties due to a lack of uniform conception in Europe in relation to when life 

begins.148 Consensus has yet to narrow the MoA granted to abortion. 

 

 

 

 

4.4 The Consensus ‘Test’ 

The Court’s use of consensus has been criticised as the term remains undefined and the rules 

for establishing consensus lack clarity and consistency.149 This results in the use of consensus 

being uneven, unpredictable and selective.150 The judges of the Court have been known to 

utilise a variety of sources to establish consensus, with each source being afforded different 

weight in different cases. This section explores the different consensus ‘tests’ used by the 

Court, and which one(s) have been employed in relation to abortion in the ABC case. Whether 

the Irish referendum will alter the consensus test used will also be explored.  

 

Though no concrete test to establish consensus has been determined by the Court, Dzehtsiarou 

notes that to date four types of consensus have been deployed by the ECtHR: European con-

                                                 
146 See e.g. S.H. and Others v. Austria [GC], no. 57813/00, ECHR 2011, para 94. 
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sensus, international consensus, internal consensus, and expert consensus.151 Each of these 

types of consensus will be discussed in turn in relation to their use in abortion jurisprudence. 

The types of consensus may not necessarily be in harmony with eachother, and the Court has 

been known to employ the use of more than one type of consensus in a given case. As such 

there have been calls for the Court to clearly outline when it will utilise each type of consen-

sus and its reasons for doing so.  

 

 

 

4.4.1 Consensus Type 1: National Law 

This first type of consensus looks to the national laws and policies within the member states 

of the CoE. The Court evaluates the extent to which an issue has been legislated for and the 

manner in which protection is enjoyed within the CoE, with the help of comparative analysis 

from the Research Division.152 This reflects the original essence of the consensus doctrine, 

and as such the Court generally privileges European consensus above all others. A lack of a 

common European approach often leads to a finding of no violation of the ECHR.153 In con-

trast, a clear and overwhelming mathematical majority of States agreeing on a certain matter 

will likely result in the Court declaring that a violation has occurred.154 For example, in Ünal 

Tekeli v. Turkey, the Court found a violation as the legislation prohibiting married women 

from retaining their maiden names was the last such law in Europe.155 Such high uniform 

practice is rare, however, and merely a numerical majority is required in many cases.156 How-

ever a majority may not always be sufficient for such a determination to be made: other con-

sensus arguments, such as internal consensus (discussed below) can undermine the sufficien-

cy of a mathematical consensus.  

 

Numerical consensus was assessed by the Court in relation to same-sex marriage. The Court 

has indicated that a numerical majority is required for any future finding of a right to same-

sex marriage under the ECHR. As the Court reaffirmed as recently as 2016 in Chapin and 

Charpentier v. France,157 the deeply rooted social, religious, and cultural connotations of 
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marriage continues to differ amongst state parties,158 and the gendered language under Article 

12 has to “be regarded as deliberate”.159 With only eleven states parties permitting same-sex 

marriage at the time of the case,160 the Court implied that a numerical consensus was required 

to overcome the explicit wording of the Article. 

 

 

 

4.4.1.1 Abortion & consensus based on national law 

Applying this first ‘National Law’ approach consensus in abortion cases, we find only a par-

tial recognition of its relevance. On one hand, the mathematics of European consensus has 

been referred to in abortion jurisprudence before the ECtHR, most significantly in the ABC 

judgment. The Court reiterated that the MoA allowed to the state is narrower where a consen-

sus among the CoE member states exists.161 The Court looked to European consensus to de-

termine the necessity of the interference under Article 8(2). Contrary to the arguments put 

forward by the State, the Court acknowledged that there was consensus amongst a ‘substantial 

majority’ of CoE member states allowing abortion on broader grounds than accorded under 

Irish law. On the other hand, the Court reiterated that such a consensus did not decisively nar-

row the MoA afforded to the State.162 This was in spite of the fact that only three other Euro-

pean states had stricter abortion laws than Ireland, namely Malta, San Marino and Andorra. 

Furthermore, over 40 European states permitted abortion in situations where there is a risk to 

the woman’s health. Though the Court recognised that Ireland’s abortion law interfered with 

the applicants’ right to respect for their private lives,163 and remarked upon the European 

trend toward liberalization of abortion laws,164 it ultimately decided to accord the state a broad 

MoA, departing from European consensus in this instance. 

 

The Court decided to approach consensus in a different manner. It declared that consensus 

within Europe was specific to the issue of the availability of abortion and not a consensus on 

when life begins. The Court used its previous decision of Vo v France to emphasise that the 

beginning of the right to life under Article 2 remained undetermined and there existed no con-
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sensus on this matter.165 The Court thus distinguished a consensus on the availability of abor-

tion with a consensus on the issue of when life begins. This enabled the Court to continue to 

grant a wide margin to the Irish State to protect the right to life of the unborn. The joint partly 

dissenting opinion by Judges Rozakis, Tulkens, Fura, Hirvelä, Malinverni and Poalelungi em-

phasised that the Court had not been called upon in this case to answer the question of ‘when 

life begins’. The issue before the Court was whether, regardless of when life begins, the right 

to life of the foetus can be balanced against the right to life of the pregnant woman, or her 

right to personal autonomy and development. The dissenting judges declared:  

there is an undeniably strong consensus among European States ... to the effect that, 

regardless of the answer to be given to the scientific, religious or philosophical ques-

tion of the beginning of life, the right to life of the mother, and, in most countries’ leg-

islation, her well-being and health, are considered more valuable than the right to life 

of the foetus. 166 

As ABC remains the authoritative case on abortion in states with restrictive legislation, this 

case shows that the Court will continue to grant a wide MoA to states on abortion matters, 

even in light of a large consensus within Europe. Critics declared this deference to be political 

avoidance on a contested topic.167 The ABC judgment emphasises that the use of European 

consensus is not uniform in its application. 

 

 

 

4.4.2 Consensus Type 2: International Law 

The second type of consensus involves the Court looking at consensus without, rather than 

within, the member states of the CoE. The Court can look to international treaties or soft law 

mechanisms that have been ratified by CoE member states.168 The Court has used a variety of 

international sources, including human rights treaties,169 CoE recommendations,170 and EU 
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Law.171 For example, in Marckx v Belgium, the Court used developments in international law 

in relation to children born out of wedlock to narrow the MoA granted to the state, even 

though the conventions it referred to were only ratified by a few member states at the time of 

the judgment.172 Looking to international law can be selective, and the Court has yet to clarify 

instances where an international law can prevail when there is a lack of European consensus. 

 

 

 

4.4.2.1 Assessment of an international trend 

The Court has only on one significant occasion looked at an international trend (rather than 

international law) in order to establish consensus, in the case of Christine Goodwin v. UK 

involving transsexual rights.173 In spite of the lack of a ‘common European approach’ on the 

matter, the Court nonetheless ruled in favour of the applicant based on emerging international 

standards. There was no requirement that a ‘great majority’ of European states followed this 

new approach.174 In Goodwin, the Court had to determine whether the State was under a posi-

tive obligation to legislate for gender recognition. The Court departed from its previous case 

law175 and determined that the restriction on the applicant’s right to a private life under Article 

8(2) was not outweighed by public interests in this instance.176 The Grand Chamber acknowl-

edged that a lack of consensus on this matter remained in Europe but nonetheless went on to 

provide evolutive interpretation of the Convention via an analysis of an international trend.177 

This reliance on international trend was criticised: looking beyond European consensus raises 

legitimacy concerns and denies a predictability in the case law of the Court.178 International 

trends can also be selectively chosen.179 It seems that the Court ignored European consensus 

in this case in order to reach its desired ruling. Though an international approach may serve to 

                                                 
171 E.g. Charter of Fundamental Rights of the EU (Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. 

Ireland [GC], no. 45036/98, ECHR 2005-VI, para. 80). 

172 European Convention of 15 October 1975 on the Legal Status of Children born out of Wedlock, Marckx v 

Belgium, supra note 141, para 41. 

173 Christine Goodwin v. UK [GC], no. 28957/95, ECHR 2002-VI, para. 85 GC. 

174 A ‘majority’, but not the ‘great majority’, of member states provided for full legal recognition: Sheffield and 

Horsham v. UK, 30 July 1998, 1998-V, paras. 35, 57 and Goodwin, ibid. paras. 84-85. 

175 Sheffield and Horsham, ibid. para. 57; B. v. France, 25 March 1992, Series A no. 232-C. 

176 Goodwin, supra note 173, para. 89-90. 

177 Ibid. paras. 84–5. 

178 Dzehtsiarou, supra note 132, p. 66. 

179 Ibid. p. 66-7. 



31 

 

harmonise international human rights law,180 in the majority of cases European consensus is 

what is used to indicate a trend in an area of law or policy. 

 

 

 

4.4.3 Consensus Type 3: Internal Consensus 

Internal consensus involves assessing the opinion of the public within a specific member state 

when determining what kind of MoA is appropriate. Internal consensus disregards European 

consensus and looks within the member state involved to assess whether the specific attitude 

of the population towards a certain issue qualifies as an exception. This type of consensus is 

not often used as it allows a different degree of protection based on internal arguments. It re-

flects the fact that European consensus is a rebuttable presumption and that the State has the 

possibility to provide sufficient justifications for their interference with a right. This can be 

seen, for example, in the case of Leyla Sahin v. Turkey where the Court found that the MoA 

had not been exceeded in relation to secularism due to the particular political and historical 

situation of Turkey.181 Arguments towards internal consensus were rejected in Tyrer v. UK 

though it was argued that the mode of corporal punishment on the Isle of Man did not outrage 

internal public opinion.182 Significantly this type of consensus was referred to in relation to 

abortion in the ABC case. 

 

 

 

4.4.3.1 ABC, public morals, & internal consensus 

In ABC, the Court used internal consensus arguments to address whether the restriction had a 

legitimate aim, before determining that Ireland's abortion legislation did not exceed its MoA 

to restrict the fundamental right to privacy.183 The Court adopted a holistic approach to the 

consensus doctrine and focused on internal consensus: the opinion of the Irish public. The 

main reason for this was the fact that abortion remained subject to much sensitivity and con-

troversy due to the ‘profound moral views’184 of the Irish public. It indicated that the “acute 

sensitivity of the moral and ethical issues raised by the question of abortion” entitled Ireland 

to a broad MoA in determining “whether a fair balance was struck between … the protection 

accorded under Irish law to the right to life of the unborn, and the conflicting rights of the first 
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and second applicants to respect for their private lives”.185 In order to determine the opinion 

of the public, the Court took as evidence the three deeply divisive constitutional referendums 

on abortion that had taken place,186 and the fact that special Protocols had been inserted into 

both the Maastricht187 and Lisbon188 Treaties of the EU protecting Ireland’s conservative 

stance on abortion.189 The Court regarded such matters as profound evidence of a strong dem-

ocratic process that reflected the will of the Irish people and rejected the view that Irish public 

opinion had changed since the insertion of the constitutional prohibition on abortion in 1983. 

Thus in relation to the first two applicants, no violation of their Convention rights was found. 

 

The difficulty of establishing internal consensus is reflected in this judgment. Using such ref-

erendums as evidence of consensus has been criticised: the referendums on abortion do not 

necessarily reflect the view of the majority.190 The wording of the referendums may have been 

dissatisfactory,191 and a 26% decline in voter turnout between the referendums indicates pub-

lic weariness and apathy in relation to the government’s position on abortion.192 Erdman fur-

ther criticised the use of EU Treaties as evidence of Irish public opinion of abortion: the inser-

tion of abortion clauses in the Maastricht and Lisbon Treaties could be regarded as “political 

horse-trading” in order to gain pro-Treaty majorities at the time, and thus are not clear reflec-

tions of a majoritarian attitude on abortion.193 Interestingly, the results of a public opinion poll 

carried out by Marie Stopes in the period before the ABC judgment shows clear support of 

access to abortion in situations where the woman’s health was at risk.194 The 2018 referendum 

in Ireland overwhelmingly resulted in majority support of abortion not only where there is a 

risk to the life or the health of the pregnant woman, but in all circumstances, under category 

six. It can therefore be argued that the moral views of the Irish public had in fact changed sig-
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nificantly since 1983. Accurate evidence of public opinion is near impossible to ascertain and 

thus assessing internal consensus poses many problems.   

 

 

 

4.4.3.2 European Consensus vs. Internal Consensus 

It is unclear where internal consensus may be used as an alternative argument to disregard 

evident European consensus, especially in light of the fact that the Court has only done so on 

one occasion, that being in ABC. In order to avoid explicitly stating that it was choosing inter-

nal consensus over the clear European consensus, the Court in ABC discussed the types of 

consensus in different parts of the judgment: internal consensus was analysed in relation to 

whether or not the interference had a legitimate aim,195 whereas European consensus was con-

sidered in the part of the judgment where the Court analysed the necessity of the interference 

in a democratic society.196 The Court has thus yet to determine situations where internal con-

sensus will be given more weight than European consensus, but currently ABC seems to be 

the exception rather than the rule. De Londras and Dzehtsiarou have pointed out the dangers 

of the Court “trumping consensus” as it can undermine the legitimacy of European consen-

sus,197 a sentiment reiterated by the dissenting judges.198 Such a danger is evident in the fact 

that internal consensus arguments were used by the UK to question the legitimacy of the Hirst 

judgment following the decision by the ECtHR.199 

 

 

 

4.4.4 Consensus Type 4: Expert Opinion 

Dzehtsiarou also detailed that the Court uses a fourth type of consensus: that of expert opin-

ion. Expert consensus is deployed when technical or scientific assessments are required.200 

The Court turns to the opinions of those specialised in the area in order to make determina-

tions on complicated or developing matters. For example, expert opinions were sought in 
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Goodwin in relation to studies carried out on the specificities of surgical interventions for 

transsexual persons.201  

 

 

 

 

4.5 Looking Forward: Future Abortion Jurisprudence before the ECtHR 

Following the 2018 abortion referendum in Ireland, numerical consensus on the right to abor-

tion was strengthened within Europe. This poses many questions as to the future of abortion 

jurisprudence before the ECtHR, given its position in ABC that the Convention does not con-

tain a right to abortion. The MoA has remained wide despite a strong European consensus 

permitting abortion, especially in circumstances such as risk to the life or health of the preg-

nant woman, rape, incest, and FFA. Now that each type of consensus used by the Court has 

been outlined, this section will explore which type of consensus the Court is likely to utilise in 

relation to future abortion jurisprudence in light of the Irish referendum.  

 

 

 

4.5.1 Legal Consensus and Political Consensus  

Following ABC and the departure from European consensus on the basis of ‘profound moral 

views’, it could be argued that the Court, in fact, follows two different types of consensus. 

The first one involves European consensus in its simple form, the legal consensus test, which 

arguably grants legitimacy and consistency to the Court’s judgments. The second type of con-

sensus, the political consensus test, employs a more holistic approach and incorporates the 

specificities of the situation in light of political considerations. This second type was used for 

example in relation to internal consensus in ABC and in relation to international considera-

tions in Goodwin. The category can be defined as the escape clause: the Court makes its deci-

sion not based on its consistent consensus pattern but instead based on other considerations, 

often of a political nature. The Court departs from the European consensus approach due to 

the prevailing political atmosphere and makes a judgment that would preserve its legitimacy 

and prevent the Court from experiencing excessive backlash.202 As such judgments satisfy 
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political, rather than human rights, concerns, they are often received with criticism from hu-

man rights scholars and dissenting judges. This is visible, for example, in the partial dissent 

in S.A.S. v. France where the two judges criticised the fact that the majority were not prepared 

to accept the existence of a European consensus on banning the full-face veil despite the fact 

that 45 out of 47 member states had not deemed it necessary to legislate in this area.203 On the 

other hand, Goodwin reflects the fact that the Court will also use this escape clause to make a 

decision outside of European consensus to further human rights before the majority of Euro-

pean states have elected to do so. It allows the Court flexibility in its judgments: the ability to 

act cautiously or boldly depending on the situation. 

 

Human rights are not immune to political considerations and inevitably the decisions of the 

Court must be read in light of the political context in which they were delivered. Klug notes 

that human rights lie between the technical art of legal reasoning and the realities of political 

conflict.204 The observance of political realities reflects the fact that human rights remain un-

der the fundamental protection of state parties, rather than supranational institutions. The 

judges of the Court, who are not elected by the people, cannot be seen to be substituting their 

own opinions on moral issues that have been democratically determined.205 In order to retain 

legitimacy and cooperation, the Court must work through principles such as the MoA doc-

trine. Instead of making a judgment that would receive a hostile reception, the Court also has 

the option to refrain from making decisions based on sensitive issues until the people would 

be more accepting of the judgment.206 Such a scenario is possibly reflected in the ABC judg-

ment: at the time of the case, the Court perceived that the Irish public would not accept a rul-

ing that abortion was required by law. 
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4.5.2 Will the ECtHR use the Numerical Test or Internal Consensus in Future 

Abortion Jurisprudence? 

Abortion before the ECtHR remains a balancing test between the foetus and the pregnant 

woman. The Irish referendum strengthens numerical consensus on abortion to almost unanim-

ity, and as such the possibility that the Court would use the escape clause to follow a holistic 

consensus approach is reduced. The argument for a narrow MoA is thus stronger and any fu-

ture internal consensus arguments, for example by Northern Ireland or Poland, would have to 

be particularly strong to justify a wide MoA. 

 

In light of ABC, the internal political climate at the time of the judgment will no doubt be of 

relevance in any future abortion case. However, the way in which the Court determines such 

internal consensus may also be influenced by the developments in Ireland. The manner in 

which Ireland changed its laws is significant: a shift in public opinion led to a constitutional 

referendum wherein an overwhelming majority voted in favour of progressive abortion rights. 

It could then be argued that the internal consensus arguments in ABC were misplaced: a pub-

lic so passionate about protecting the right to life of the unborn would not, less than a decade 

later, vote to permit abortion in all circumstances up to 12 weeks. This may have been the 

reason that the Court received so much criticism for the judgment. Internal consensus argu-

ments could serve as a valid exception to a strong numerical consensus but the manner in 

which the Court determines such public opinion must be accurate and concrete. This thesis 

proffers that only evident and thoroughly justified internal arguments would suffice to over-

come the strong numerical consensus that now exists in relation to abortion in Europe. 

 

Furthermore, following the ABC judgment, the Court has become more rigorous in its declara-

tions pertaining to abortion: two recent cases have led to violations of Article 3 and the right 

to be free from inhuman and degrading treatment.207 The Court has thus indicated that it is 

prepared to take a sterner stance in relation to abortion under the ECHR. Though all abortion 

cases following ABC related to procedural issues, this more rigid assessment of abortion indi-

cates a development in the Court’s approach that has the potential to be further expanded.  
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4.6 Conclusion 

This Chapter has shown how the Court has used the MoA doctrine and consensus arguments 

in relation to abortion jurisprudence. An analysis of how the Court has applied consensus in 

its abortion jurisprudence in general, and in the ABC case in particular, led to the conclusion 

that, without particularly strong justifications, numerical European consensus, rather than in-

ternal consensus arguments, are likely to be used by the Court in future abortion jurispru-

dence. Northern Ireland’s restrictive abortion laws provide a fitting situation in which this 

consensus doctrine, and thus the MoA, can be examined. As Northern Ireland may put the 

theories detailed in Chapter 4 to the test, the next chapter examines abortion law in Northern 

Ireland and any potential challenges to abortion before the ECtHR based on Northern Irish 

legislation. 
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5 Chapter 5: Abortion & Northern Ireland: the Potential for 

Change? 

 

5.1 Introduction 

The recent developments in relation to abortion rights in the Republic of Ireland have led to a 

sharp international focus on Northern Ireland.208 The region adheres to a separate abortion 

regime than the rest of the UK and its abortion legislation remains especially restrictive. As 

Northern Ireland follows a slightly more lenient right to abortion than Ireland pre-referendum 

(only permitting a right to abortion where there is a treat to life or health of the pregnant 

woman), the region has not surpassed category three of abortion rights. Any development of 

the right to abortion beyond category two and threat to life before the ECtHR would have 

potential consequences for Northern Ireland. Thus Northern Ireland is an ideal situation to 

apply the consensus test as explored above in Chapter 4. After outlining the law as it stands in 

Northern Ireland, this chapter will detail the recent challenges to the restrictive abortion legis-

lation. It will then discuss the potential impacts of the abortion referendum in the Republic of 

Ireland on abortion in Northern Ireland. It will also examine the potential for Northern Ireland 

to change abortion law before the ECtHR, or for any change of ECtHR abortion jurisprudence 

to develop the law in Northern Ireland. 

 

 

 

 

5.2 Current Abortion Law in Northern Ireland 

Abortion remains a criminal offence in the UK, but was decriminalised in certain circum-

stances by the Abortion Act 1967.209 However the 1967 Act was not extended to Northern 

Ireland. Northern Irish abortion law remains governed by a Victorian statute, the Offences 

Against the Person Act 1861 (OAPA).210 The OAPA only permits abortions when the wom-

an’s life is in danger, and was interpreted by the Courts to also include situations where there 
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is a real and serious risk to the physical and mental health of the pregnant woman.211 Due to 

Bourne and the Criminal Justice (Northern Ireland) Act 1945,212 legal terminations within 

Northern Ireland are very rare,213 though approximately 1,000 women travel to Great Britain 

each year to avail themselves of abortion services.214 Illegal abortion under the current legisla-

tion can result in life imprisonment. The Northern Ireland Assembly sits in Stormont, Belfast, 

as a devolved administration, and abortion law is considered a ‘transferred matter’ under the 

Northern Ireland Act 1998.215 

 

Abortion remains particularly controversial in Northern Ireland due to the particular legal, 

social and religious situation.216 Societies emerging from ethnonationalist conflict often expe-

rience controversy and division in relation to sexual and reproductive rights.217 Nagle and 

Hayes note that “nation is symbolically imagined as a heteronormative and patriarchal family 

unit”, which “both reproduces and sanctions gender differences and sexual inequalities”.218 

Due to the links between religious values and ethnonational identity, abortion is a controver-

sial issue. The political parties were formed along religious lines, all of which remain opposed 

to abortion being freely available in Northern Ireland. Any attempts to extend the 1967 Abor-

tion Act to Northern Ireland have thus been unsuccessful.219  
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5.3 Recent Challenges to the Northern Irish Status Quo 

 

5.3.1 The Consequences of the Irish Referendum in Northern Ireland 

The Irish referendum in May had immediate political consequences in Northern Ireland. Fol-

lowing the referendum result, a Parliamentary debate took place in Westminster in June 2018 

seeking to align Northern Irish abortion laws with the rest of the UK.220 The grassroots 

movements that proved vital for the successful abortion reform in the Republic of Ireland 

have now turned their attention north of the border.221 The Irish Minister for Health has con-

firmed that abortion in the Republic will be open to those traveling from the North, which 

could make abortion more accessible to the women of Northern Ireland.222 Ireland has shown 

that reform is possible and as a result the Northern Irish position is under increasing pressure. 

 

 

 

5.3.2 Northern Irish Abortion Law before the UK Supreme Court 

A recent significant challenge to Northern Irish abortion law was taken before the UK Su-

preme Court. The Human Rights Act 1998 gives the ECHR domestic effect in the UK (in-

cluding Northern Ireland via the Good Friday Agreement 1998).223 This gives Northern Irish 

courts the power to assess legislation against the Convention and grant remedies if the Con-

vention is breached. The continued uncertainty as to the parameters of the OAPA in practice 

led to a case of judicial review been taken in 2015 by the Northern Ireland Human Rights 

Commission (NIHRC) to the Northern Irish High Court under Article 8 ECHR.224  

 

The NIHRC sought a declaration under the HRA that sections 58 and 59 of the OAPA 1861, 

and section 25 of the Criminal Justice (Northern Ireland) Act 1945 are incompatible with Ar-

ticles 3, 8 and 14 of the ECHR, insofar as they relate to abortion access for women with preg-

nancies involving a “serious malformation of the foetus or pregnancy as a result of rape or 
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incest”.225 The High Court declared that the Northern Irish legislation was incompatible with 

the UK’s obligations under the HRA as it pertained to rape, incest and FFA.226 Northern Ire-

land's Attorney General appealed this decision, arguing that the NIHRC did not have standing 

and that abortion remained a matter for the devolved Northern Ireland Assembly to decide 

upon. Three months later, in February 2016, the Assembly voted against legislating for abor-

tion in cases of FFA by 59–40.227 A Working Group was set up to review abortion legislation 

and healthcare in relation to FFA. However, the Northern Ireland Assembly collapsed before 

the report that the Working Group produced was discussed.228 The Northern Ireland Court of 

Appeal subsequently held that the NIHRC did have standing to bring the case but that the law 

was not incompatible with the ECHR.229 The NIHRC appealed the case to the UK Supreme 

Court.230 

 

It was on June 7th 2018 that the Supreme Court delivered the long anticipated ruling, only 

weeks after Ireland’s referendum. Although the case was dismissed on procedural grounds,231 

a majority of the Court held that, obiter, the current Northern Irish law was incompatible with 

the right to respect for private and family life (Article 8 ECHR) as it continued to prohibit 

abortion in cases of rape, incest and FFA.232 On the issue of standing, a four-justice majority 

of the Supreme Court, comprising Lord Mance, Lord Reed, Lady Black and Lord Lloyd-

Jones, ruled that the NIHRC did not have the requisite standing to bring the legal challenge 

under the Northern Ireland Act 1998.233 A (potential) victim had to be involved in the pro-

ceedings.234 Therefore no incompatibility could be declared at this time.235 Nonetheless, the 
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justices went on to explore whether the abortion laws of Northern Ireland were infringing the 

ECHR. 

 

Only a minority of the Court, Lord Kerr and Lord Wilson, held that the abortion laws in 

Northern Ireland violated Article 3 ECHR.236 However, the majority agreed that the current 

law is an interference with the right of pregnant women to respect for their private lives which 

is guaranteed by Article 8(1) ECHR.237 The Court had to assess whether such an interference 

is justified in terms of Article 8(2) ECHR. A majority of the Supreme Court accepted that the 

current law pursues the legitimate aim of a moral interest in protecting the life, health and 

welfare of the unborn child.238 The key issue was then whether the Article 8 interference is 

necessary in a democratic society and whether it struck a fair balance between the rights of 

the pregnant woman and the interests of the foetus in maintaining the 1861 and 1945 Acts.239  

 

In relation to FFA, five Justices (Lady Hale, Lord Mance, Lord Kerr, Lord Wilson and Lady 

Black) were of the view that the abortion laws in Northern Ireland violated Article 8 ECHR. 

In such a case, they argued that there can be no community interest in obliging the woman to 

carry the pregnancy to term if she does not wish to do so, as there is no viable life to protect. 

The majority of the Court were clear that situations of rape and incest are those where “the 

autonomy rights of the pregnant woman should prevail over the community’s interest in the 

continuation of the pregnancy”.240 Thus, in spite of a lack of standing, a four-to-three majority 

of the Court voiced their opinion that the abortion laws in Northern Ireland are in breach of 

Article 8 ECHR in cases of rape and incest, and a five-to-two majority held the laws were in 

breach of Article 8 ECHR in cases of FFA.  

 

Though this decision is not binding and will not lead to change in the law, its significance 

cannot be underestimated. It was the first case to consider the substantive aspects of Northern 

Irish abortion law, and it was also the first to reveal that the current law is incompatible with 

human rights obligations.241 To circumvent the issue of standing, a Northern Irish woman has 

since declared that she intends to launch a judicial review of the abortion laws of Northern 
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Ireland after having had to travel to Britain for an abortion following a diagnosis of FFA.242 

Sarah Ewart has been granted leave by the Northern Irish High Court to seek judicial review 

of the compatibility of Northern Irish abortion with her human rights under Article 8 of the 

HRA, which mirrors Article 8 ECHR.243 The case is due to be heard before the High Court in 

January 2019. Such a case has the potential to be successful and would be groundbreaking for 

abortion rights in Northern Ireland.244  

 

 

 

 

5.4 The Effect of Northern Irish Abortion Reform on Abortion before the 

ECtHR 

It seems that in the coming case the UK Supreme Court is likely to declare that current North-

ern Irish abortion law is in violation of the ECHR in relation to pregnancy as a result of a 

crime (category four) and in cases of FFA (category five). This leads to two essential ques-

tions. Firstly, will the Supreme Court be compelled, in light of the Irish referendum, to expand 

the right to abortion even further and declare that such a right must now exist on demand un-

der category six, in line with the rest of the UK and Ireland? Secondly will the Supreme 

Court’s advancement of the right to abortion in Northern Ireland subsequently lead to a de-

velopment of the right to abortion before the ECtHR?  

 

 

 

5.4.1 Q1: Will the Irish Referendum compel the UK Supreme Court to advance the 

right to abortion further? 

The Irish referendum was notable in its jump from the most basic abortion rights to a full-

fledged right to abortion on demand. Arguments for distinct Northern Irish abortion legisla-

tion are weakened light of the fact that the Republic of Ireland no longer follows a similarly 

restrictive abortion regime. Furthermore, the Irish referendum may influence the decision of 

the Northern Irish Court in the forthcoming case, depending on the weight the Court is willing 
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to give to comparative law. Stanton argues that the UK Courts increasingly follow a compara-

tive law approach, referring to other Courts’ jurisprudence in their decisions.245 However, this 

thesis argues that the Northern Irish Courts are not likely to make such an extreme decision 

under the HRA. The ECtHR has not declared that a right to abortion exists under the ECtHR, 

so for the Northern Irish Court to interpret the ECHR as requiring abortion on demand would 

be a far-fetched declaration. It is more likely that the Court would follow the Supreme Court’s 

reasoning in the recent case and declare that abortion must be made available in circumstanc-

es of rape, incest, and FFA under Article 8 as the rights of the pregnant woman outweigh the 

rights of the foetus. Such a decision would also respect the fact that abortion is a devolved 

matter, and that the majority of the Northern Irish population do not support abortion on de-

mand. 

 

 

 

5.4.2 Q2: Will a development of the right to abortion in Northern Ireland advance 

the right to abortion before the ECtHR? 

Northern Ireland’s restrictive abortion laws will remain contentious when every other part of 

the surrounding islands is moving forward. The Supreme Court determined that the autono-

mous law as it stands is incompatible with the ECHR in relation to rape, incest, and FFA. 

Such a determination is likely to be reaffirmed in the forthcoming case involving Sarah Ewart. 

If Northern Ireland’s laws develop, there is an increased chance that a declaration of a certain 

right to abortion under the ECHR will be made, in particular due to the developments of abor-

tion legislation in the Republic of Ireland.  

 

As the Court has notably been cautious in relation to its determination on abortion, the Court 

is unlikely to follow the Irish approach and jump from permitting abortion only in situations 

where there is a threat to life of the pregnant woman to permitting abortion on demand. In-

stead, this thesis argues that the Court would likely follow the Northern Irish approach and 

declare that a right to abortion exists in circumstances involving rape, incest, and FFA. Partic-

ularly strong arguments favour abortion under the ECHR in relation to FFA. The UK Su-

preme Court has indicated that it perceives that a lack of a right to abortion in such circum-

stances violates human rights obligations under Article 8 ECHR as such a prohibition cannot 

be said to be a fair balance between the rights of the foetus and the rights of the pregnant 

woman. The criminalisation of abortion in such circumstances cannot be justified as being for 
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the protection of foetal life.246 Furthermore, the ECtHR has declared that the lack of abortion 

provision in relation to foetal abnormality can amount to inhuman or degrading treatment un-

der Article 3, due to the physical and mental suffering endured.247 Though the RR case in-

volved a situation where an abortion should have legally been available in Poland due to a 

foetal abnormality, Ní Ghráinne and McMahon argue that the focus was on the vulnerability 

of the applicant and not on whether or not the abortion was provided in law.248 They assert 

that the fact that abortion in cases of FFA is not available in law would, in fact, exasperate the 

suffering of the pregnant woman and make a finding of a violation under Article 3 all the 

more likely.249 This would mirror the HRComm’s reasoning in both Mellet and Whelan in 

relation to a violation due to the lack of legal abortion for FFA in Ireland. Such a determina-

tion is also reflective of the CEDAW Committee’s criticism in 2017 of the lack of abortion 

provision in situations of FFA in Northern Ireland due to “the great harm and suffering result-

ing from the physical and mental anguish” inflicted upon the pregnant woman.250 Viewed 

alongside the strong European consensus on a right to abortion in cases involving FFA, rape, 

and incest, the potential developments in Northern Ireland render it more likely that the EC-

tHR will determine in a future case that a right to abortion exists in such circumstances. 

 

 

 

5.4.2.1 Will Northern Ireland challenge the consensus test? 

If the current momentum is fruitful and leads to a change in abortion legislation in Northern 

Ireland, this will further affect consensus in the CoE. If Northern Ireland follows the Republic 

and legislates for abortion, at least for ‘hard cases’, then there will be almost uniform unanim-

ity across the CoE that abortion should be available in cases of rape, incest, and FFA. If the 

consensus test is the legal numerical test, then any advancement of the law in Northern Ire-

land, in light of the additional developments in the Republic of Ireland, strengthens consensus 

to almost unanimity that abortion should be available up to category five. Most ECtHR abor-

tion cases have related to either Ireland or Poland, and both states now provide for abortion in 

relation to rape, incest, and FFA. Backlash against the Court following such a finding would 

thus likely be tempered and the political considerations are reduced. This thesis thus argues 
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that any move to liberalise the right to abortion in Northern Ireland, in combination with the 

abortion referendum result in Ireland, would compel the ECtHR to move the right to abortion 

to at least category five. European consensus on abortion would now be difficult to ignore. 

 

If the restrictive abortion legislation is not altered by the forthcoming case, then a case involv-

ing a Northern Irish woman could be taken before the ECtHR. Such a case would enable the 

Court to clarify the consensus test in relation to abortion. As this thesis has argued, the conse-

quence of the Irish referendum is such that particularly significant reasons would be needed to 

prove that abortion undermines internal public morals. Internal consensus in relation to abor-

tion in Northern Ireland favours a revision of the current legislation. Opinion polls showed 

that, in 2016, 81% of respondents stated that abortion should be legal in cases of FFA.251 A 

majority also supports a right to abortion where the pregnancy is a result of a crime.252 There-

fore, a right to abortion up to category five finds majoritarian support within Northern Ireland, 

and internal consensus on this matter cannot be said to contradict public morals. Though only 

40% of the population support abortion on demand,253 a 2017 survey highlighted that almost 

80% of Northern Ireland’s population support changing the current abortion regulations.254 

The actions of the Northern Irish Assembly indicate that the region is not ready for abortion 

reform. However, it may be difficult for the Court to rely on determinations of an Assembly 

which has not been in session for almost two years. Arguments of internal consensus would 

thus be weak before the ECtHR and may push the Court to acknowledge a certain European 

consensus in relation to abortion rights under the ECHR. 

 

The ECtHR has not shied away from declaring a violation of the Convention in relation to the 

specific circumstances in Northern Ireland. In Dudgeon in 1981, the banning of homosexual 

activity, which remained illegal in Northern Ireland under the OAPA but no longer the rest of 

the UK,255 was condemned by the Court as contrary to the Convention. Though the Court as-

sessed the particular situation that existed in Northern Ireland as distinct from the rest of the 

UK,256 the Court did not find this distinction conclusive in its necessity assessment,257 and 

                                                 
251 Northern Ireland Life and Times Survey 2016, Ark, Queens University Belfast and Ulster University, 

http://www.ark.ac.uk/nilt/results/abortionres.html. 

252 Ibid. 

253 Kimiko De Freytas-Tamura and Richard Perez-Pena, “British Court Rejects Test to Northern Ireland's Abortion Law”, The    

New York Times, June 8 2018: https://www.nytimes.com/2018/06/07/world/europe/uk-northern-ireland-abortion.html.  

254 University of Texas at Austin, “Restrictive abortion laws in Northern Ireland affect women's health, study shows”, 20 Octo-

ber 2018: https://medicalxpress.com/news/2018-10-restrictive-abortion-laws-northern-ireland.html. 

255 Sections 61 and 61 OAPA 1861 and section 11 of the Criminal Law Amendment Act 1885. 

256 Dudgeon, supra note 93, paras. 56 – 8. 

http://www.ark.ac.uk/nilt/results/abortionres.html
https://www.nytimes.com/2018/06/07/world/europe/uk-northern-ireland-abortion.html


47 

 

went on to declare that “the moral attitudes towards male homosexuality in Northern Ireland 

and the concern that any relaxation in the law would tend to erode existing moral standards 

cannot, without more, warrant interfering with the applicant's private life to such an ex-

tent.”258 Thus the Court is willing to evaluate the situation in Northern Ireland but this finding 

will not be conclusive that no violation of the Convention exists. 

 

In spite of strong arguments in favour of European consensus, there remains the possibility 

that the determination on the right to abortion remains political, and thus alternative consen-

sus arguments, such as the lack of consensus on the beginning of life, could continue to be 

used by the ECtHR. The UK is a vocal critic of the ECtHR and this has rendered the Court 

more cautious in its judgments where this state is involved.259 If political considerations pre-

vail, the Court would solidify its finding that no right to abortion exists under the ECHR in 

spite of a strong and widespread European consensus on the matter. 

 

 

 

5.4.3 Can Westminster act to reform Northern Irish abortion law? 

While Northern Ireland waits for a groundbreaking abortion case, there has been a readiness 

by politicians in Westminster to take immediate action. Northern Ireland has been without a 

government since early 2017 following the collapse of power-sharing between the nationalist 

and unionist parties. As a result, abortion activists argue that the responsibility for change 

now falls to the British Parliament.260 However UK Prime Minister Theresa May has firmly 

stated that Northern Ireland is solely responsible for the enactment of any new legislation. 

This is due to the fact that abortion is a devolved matter, and is possibly exasperated by the 

fact that the Prime Minister’s Conservative minority government is supported, at the time of 

writing, by the socially conservative Democratic Unionist Party (DUP) of Northern Ireland, 

which opposes completely abortion reform.261 Thus the most fruitful avenue for progress in 

relation to abortion remains the forthcoming case by Sarah Ewart, or, if that fails, an appeal to 

the ECtHR. 
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5.5 Conclusion 

This chapter has detailed the specific abortion law of Northern Ireland, as distinct from the 

rest of the UK. It has shown that the UK Supreme Court is prepared to declare that the current 

law is in violation of the ECHR. Any such declaration would affect abortion rights before the 

ECtHR, and this thesis has argued that, also in light of the Irish referendum, the ECtHR is 

likely to follow a European numerical consensus approach and declare that a right to abortion 

exists in cases of rape, incest, and FFA. A case from a Northern Irish woman could force the 

ECtHR to clarify the consensus test used in relation to abortion and potentially advance abor-

tion rights under the ECHR.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



49 

 

 

 

6 Chapter 6: Conclusion 

 

This thesis has shown that the May 2018 Irish referendum is significant for abortion rights 

under the ECHR. Firstly, Ireland’s change of stance on abortion may force the Court to move 

from its ABC test of internal consensus in relation to public morals to an acknowledgment of 

European consensus in light of the near uniformity of abortion regulation that now exists 

across the CoE. If the Court does, in fact, alter its test to numerical European consensus, this 

would result in the Court narrowing the MoA given and determining that a certain right to 

abortion exists under the Convention. Internal consensus arguments have been weakened, and 

the developments on the island of Ireland make it likely that the ECtHR will determine that 

the criminalisation of abortion in relation to rape, incest, or FFA no longer strikes a ‘fair bal-

ance’ between the protection of the foetus and the right of the woman to respect for private 

life under Article 8.262 In addition to national developments, the fact that the Court is willing 

to take a sterner stance and find violations of Article 3 in relation to abortion holds promise 

for success in future cases.263 

 

Thus the Irish referendum may directly lead to a finding of a right to abortion under the 

ECHR. This would be reflect a significant progression beyond the Court’s notably cautious 

approach in past abortion jurisprudence. Secondly, this thesis has detailed the particular sig-

nificance of the Irish referendum for the abortion regime in Northern Ireland. Ireland’s new 

abortion legislation has put a focus on the restrictive abortion laws over the border. The UK 

Supreme Court has indicated its readiness to declare current legislation incompatible with 

human rights obligations, and political pressure on the region is growing. Any changes to the 

right to abortion in Northern Ireland would strengthen the potential for the finding of a right 

to abortion under the ECHR. The developments in both Ireland and Northern Ireland will af-

fect how the Court assesses consensus, as European consensus is strengthened and internal 

consensus arguments are weakened. Thus the abortion reform in Ireland has provided the 

momentum for abortion reform within the CoE.  

 

The CoE has shown itself willing to advance abortion rights in the region. The Parliamentary 

Assembly adopted a resolution in 2008 on ‘Access to safe and legal abortion in Europe’. The 

                                                 
262 Erdman, supra note 5, p. 42. 

263 Cosentino, supra note 74, p. 587. 
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resolution expressly discusses a ‘right to safe and legal abortion’264 and calls upon member 

states to facilitate both de jure and de facto abortion.265 As abortion is coming under increas-

ing threats internationally,266 the determination of a certain right to abortion under the ECHR 

would ensure basic reproductive rights across CoE member states. However, due to the per-

sisting contention surrounding abortion in certain states, a right to abortion on demand is like-

ly to remain deferred to each state’s discretion under the MoA doctrine. Though feminist 

scholars argue that such a right to abortion on demand is essential for women’s substantial 

equality,267 for now, any declaration on a right to abortion, in light of the Court’s hesitance in 

the past, can be seen as a step in the right direction.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
264 CoE Parliamentary Assembly, Resolution 1607 (2008), Access to safe and legal abortion in Europe, 16 April 

2008, para. 7.2. 

265 Ibid. para .7.1. 

266 The Observer, “View on the Global Threat to Access to Abortion”, 20 May 2018: 

https://www.theguardian.com/commentisfree/2018/may/20/observer-view-on-abortion-donald-trump-gag-

rule.  

267 See e.g. Rosemary Nossiff, “Gendered Citizenship: Women, Equality, and Abortion Policy”, New Political 

Science, Vol. 29(1) (2007): p. 61-76. 

https://www.theguardian.com/commentisfree/2018/may/20/observer-view-on-abortion-donald-trump-gag-rule
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