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CHAPTER EIGHT

Legal Speech and the Elements
of Adjudication

Nicholas Allott and Benjamin Shaer

1. Introduction

In this study, we pursue two ideas about legal speech.’ One is that this
speech can be fruitfully studied if we approach it not as a sui generis
phenomenon but as a variety of verbal interaction, with more uniting it
than distinguishing it from other varieties, including ordinary face-to-
face communication and literary texts, The other, which takes the first
as its point of departure, is that we can gain a better understanding of le-
gal speech by recognizing its complexity in speech act terms and distin-
guishing speech act content from more strictly legal content.

In much of our previous work, our interest in the speech act content
of legal speech has been oriented toward the legal meaning that a legis-
lature intends to convey through the enactment of a given statute, seen
as a complex utterance that creates new social facts. Here, we focus on
what judges do with legal speech in handing down judgments. While we
have looked at the legislature as a “speaker,” any study of what judges
do needs to look at their role as both “hearers” (of statutes and previous
cases) and “speakers” (of judgments). Of course, the terms “speaker,”
“hearer,” legal “speech,” and “utterance” are all an awkward fit for the
legal context, given that statutes and judgments are typically presented
in writing, and the use of these terms inevitably draws attention to the
difference between this form of communjcation and the ordinary lan-
guage interactions that these terms are more commonly used to describe.
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We will address this by sketching a general picture of verbt?(]; ;ZT;T;:;_
cation and then showing how legal speech represents a par!

l > . . . . i
rat]]gréicl)lfgtksl; will allow us to set the stage for CIIUI- dlictlsst(;r; (;)lfc ;?g)id;s
cation and for the following central claim. Th1s 1s”t Aa z::i rjl e nch
best described in speech act terms as a “verdlcu‘ve d( 1115 atiorgl” (,S ach
and Harnish 1979), also known as a “representative declar

i h
1976, 15). Such speech acts are reports of findings that make them the
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issuing a decision on the basis of them—all of which, of course, depe

on a couri coming to a reasona
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laws and other legal texts that drive its ultimate decision. Characterizing
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judges’ adjudications in speech act terms as verdictives” properly places
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decision-making rather than uncovering meanings at the heart of “jucg- .
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ing” activity; but it also makes the point that the adjudication 18 not s1 "
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ply a free choice but & finding about how ?Imgs stand;3 oot that 5
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That much is fairly uncon : . .
characterization of what judges do implies a contrast with the trzdlt;(c;ed”
picture of judging as essentially “interpreting what others have dec :

ble understanding of the content of the
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(Endicott 2012, 110). We also take issue with the claim of Endicott and
others that much of what is commonly placed under the rubric of “legal
interpretation” is not, in fact, a matter of interpretation at all. For End-
icott, interpretation is “a creative reasoning process of finding grounds
for answering a question as to the meaning of some object” (Endicott
2012, 109), where this answer ascribes to this object not “what everyone
[already] knows if they are familiar with the object, but f...]ameaning
that someone else might dispute” (Endicott 2012, 110). Crucially for him,
it does not involve various processes some might see as basic to any kind
of interpretation. These include “[u]nderstanding the law,” which for En-
dicott only sometimes “requires a creative intellectual process of finding
reasons for an answer to a question (which might have been answered
differently) as to the meaning of the object” (Endicott 2012, 121). When
this is not required, the law is understood “without needing to interpret”
(ibid.). Endicott has also argued that what judges do when they precisify
the meanings of certain terms in statutes is not interpretation, since it is
not an investigative activity but a creative one.

Now, we agree with Endicott that whatever “legal interpretation” is,
only part of it is plausibly identified as “utterance interpretation,” where
this is a process of attempting to determine the utterance content of leg-
islative speech. We likewise agree that the process of reaching a verdict
that resolves a legal dispute may involve a great deal of “creative” activ-
ity, and thus that legal reasoning may include any or all of the five ingre-
dients that Endicott enumerates. Where we depart from him, though, is
in our claims that (1) understanding the law and (2) precisifying vague
terms that have been left deliberately unspecific by the legislature are in-
terpretive activities—the former necessarily, the second only in some in-
stances, as we explain below. This makes it more natural to see these as-
pects of reasoning as parts of the complex interpretative process in which

judges are engaged, rather than seeing them as outside of this process.

On the other hand, while the judicial activity in question is indeed
traditionally (and no doubt strategically) called “legal interpretation,” at
heart it is not an effort to interpret legislative speech. Instead, it is—as
Endicott himself argues—an effort to resolve a dispute related to certain
instances of legislative speech through an act of decision-making. Ar-
guably, then, judges’ priniary role in legal communication is not as the
hearer of the legislature’s speech, calied upon to understand what this
speech means. Rather, it is as decision makers, called upon to do some-
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thing: namely, to decide, on the basis of this speech, which party wins
the dispute. In other words, adjudication".responds to a request for ac-
tion—_in this case, making a decision that resolves a dispute.

Yet, it is equally clear that in responding to a request for a decision
by parties to a dispute, the judge must (at least in cases not involving
purely common law disputes) track the relevant intention or intentions
expressed by the legislature in enacting the legislation that figures in the
- dispute. Accordingly, viterance interpretation in a strict sense is a neces-
sary pait of the process of judicially deciding the dispute. Moreover, al-
though the legal content of the legislative speech on which judges ground
their decision may contain indeterminacies, these are not chviously

different in kind from the semantic indeterminacies that hearers must
sometimes resolve in ordinary utterance interpreiation. The information
that the hearer can appeal to may come from a range of Sources; regard-
less of its source, howeves, it is mo less part of the interpretative process
if the hearer appeals to it in working out a speaker’s meaning. This holds
tikewise for legal speech, as we will explain,
Another way to see our departure from Endicott on point (1) involves
his understanding of “interpretation” itself, which is based on an effort
to capture “legal interpretation” in terms of Wittgenstein’s (1953) distine-
tion between noninterpretative «ryle-following” and true interpretation
(Endicott 1994, 2012). We believe that this understanding misconstrues
the process of arriving at the meaning in putatively “noninterpretative”
cases as well as in some “interpretative” opes. In particular, it fails to
recognize the degree to which meaning-seeking activities involve signif-
icant inference. As such, it pulls legal interpretation as a phenomenoil
away from what are plausibly seen as other (albeit highly differentiated)

varieties of the same phenomenon.
The heart of the problem here,
about legal reasoning and interpreiation
scholars such as Andrei Mar
of the process of working out meanings .
other strand of legal scholarship, including the work of Dworkin. Rel-
evant here is Dworkin’s remark that “{w]
what someone meant to say [ ... } we weave assumptions about what the
speaker believes and wants, and about what it would be rational for him
to believe and want, inio decisions about what he meant to say,” and his
claim that the same process i8 involved, albeit with its «difficulties [ . . - |
d,” in interpreting “the utterances [ ...} of an institu-

as we see it, is that Endicott’s claims
(and those of some other legal

greatly increase

mot) are not grounded in a realistic picture
Here we agree instead with an- -

hen we are trying to decide "
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tion lik‘e a legislature” rather than a “real person” (Dworkin 1997, 117)
Dworkin’s views here are very much in line with much recent philz,so Zl .
of ‘lan-gue%ge and with contemporary linguistic pragmatics—in the la?tesrr
of which it has become a commonplace that the hearer’s task of inferri
what the speaker meant is basic to verbal communication o
. In.wi.lat follows, we will be sketching this consensus V.iew of mode
11ngulst1c pragmatics as it has grown out of work by the philosopher Parur;
Gr.1ce‘, sh‘owing how it provides a firmer foundation for the analysis of
adjudication—in particular, by highlighting the commonalities beiwee
Iegz'il and other speech. Among the happy consequences of such a founIl
dat.lon, we will suggest, is a clearer understanding not only of ad'ud°-
cation and other aspects of legal speech but also of the stron arzjlll 11-
between them and other forms of communication. This pernitz an ue S
derstanding of adjudication as a phenomenon far less alien than I ni
scho.larship sometimes makes it out to be. In this respect, then, ocur Z%a
cussion of adjudication serves a demystifying (and perhap’s c,leﬂ.::l‘[ionar1 Si
ggrpo‘se, hc;lping to remove some of the obscurity surrounding the legzl
m . s
verb:i?n?:ra é)tliz;clzll‘ng legal speech squarely within the larger domain of
Rejecting Endicott’s claim about what counts as “interpretation” i
not so much about substituting one meaning of the term “interpretati ’S’
for another. Rather, it is about seeing the working out of the 1ci‘)ont-:-:n(i;mf
an utterance or text, whether a legal or literary text or ordinary s eec?l
a.s never simply about “grasping” rules and instead always aboutpinfer’
ring speaker meanings. This is so even though the process may often b -
sp01‘1ta‘neous and intuitive rather than voluntary and reflective. Pra .
matic inference is often not occurrently conscious, although it is t g';“
cally.reconstructible after the fact.* We take this f’orm of i‘leanin yc? y
Fermmation as basic to all forms of verbal interaction—that is drivfn t?-
%nference to the best explanation and exploiting whatever ir;formatiby
is relevant to this task. It is this picture of verbal communication, the :
that we take to describe the communicative aspects of adjudicati(;n annci
of legal lspeech more generally, the particularities of which emerge
a relﬂectlon of particular (institutional) assumptions, choices andgcoEIS
straints, just as other varieties of verbal interaction ;uch as 1"t in
terpretation, reflect different ones. ’ R
Turning to the disagreement with Endicott about precisification, it is
worth emphasizing that we are sympathetic to a key point he is ma,kin
here: namely, that the term “legal interpretation” can obscure the dis%
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i .

tinctions between various things that judges do. In Pa.rtlchar, w; atgrez
with Endicott that there are examples of such prem%lﬁcatlons t ;'1 arf
not instances of interpretation in the sense of recovering the meaning o
the text or inferring what the legisiature intended jLo c<?nvey. Howew;r,
we think that there is a further distinction to be dra.wn in such case.i.. n
some, the court does something that the legislature 1ntefndecli'whiﬁ i Sn;
terprets a term more precisely than the. legislature specified; 1nt0 ; ]elg L;Id
acts against this legislative metaintention abm}t how the statute roud
be read and used. Accordingly, the former arle instances of proper

i cas the latter are something else. o
prefst;?t?;t“;gizws we will be pursuing the idea that 'ac‘lj.udlcatmn Ieﬁ:e-
sents a complex event—that is, a constellation of actn.unes that togf er
form the act of judging—by laying out what we see as 1ls components.

2. Legal Speech as a Variety of Verbal Communieation

As already noted, we take as our point of depal't}lre for this 16nveIst18ga)-
tion a picture of verbal interaction traceable to Grice {1957, [19 7 Sgt : tgu _
This picture is captured in his claim tl'lat utjterance contegt ts conat -
tively determined by certain speaker intentions and— G.rlc.:e.s'grethose
novation—that interpretation is a matter of the hearer 1nfe1.r1ng "
speaker intentions (Sperber and Wilson 195'36, 25). As such, ;ntirprela_
tion of an oral or written text is a type of 1nfere-nce to the ) gs pr y
nation, where the production of the text is wlTat is to be explami .E\irrl1 :
the explanation is in general a matter of what it was that the spea eit -
tended to communicate. In other words, in ord.er to understand B.Fl u 'e

ance, the hearer infers what the speaker has intended to.convez, u51.1111g
the linguistic material uttered as a clue; if the hearer can infer these 1

tentions, then communication succeeds.

2.1. Inference in Verbal Communication

Now, for 'sorne readers, the claim that utterance content must be inferred
>

i i i lling, ar--
might be an implausible one. Yet there is a simple, and compelling

M 3
gument for it: this is that hearers do not have direct access to speakers

minds and so must work with available clues to what the speaker means, -

in the form of the audible and visible traces of the speaker’s behavior.

The insight is that no simple decoding story can adequately explain ver-
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bal communication—there is in general no simple connection between
movements and sounds (or marks on paper or a screen), on the one hand,
and the content of an utterance, on the other,
Some might object that in verbal communication, we simply say what

we mean rather than providing clues to our meaning. In other words,
finding out what the speaker means is indeed a matter of decoding rather
than inferring this meaning. This, as we have described elsewhere (Al-
lott and Shaer submitted), appears to be the position of Andrei Marmor
(2008), who claims that, except in very rare cases, the content the legis-
lature prescribes is precisely the content determined by the syntax and
semantics of the expressions uttered. It also seems to be what Endicott
(2012) is suggesting (in a rather different philosophical idiom) in claim-
ing that “rule-following” processes such as responding appropriately to
“a red traffic light” when “approach[ing it] in your vehicle” are “non-

interpretative,” given that these do not involve “the interpreter’s task

of finding reasons for ascribing one meaning to it rather than another”

(Endicott 2012). He likewise seems to be suggesting this in quoting the

“attractive” view of Marmor (2005, 117) that the term “interpretation”

is best reserved for cases in which “there is nothing more to explain or
understand about [the] meaning” of the particular formulation of a fule
and “a new formulation of the rule” is required, “which would remove
the doubt.”

The cogency of this objection to the inferential view of determining
meanings is undermined by a number of considerations. One is Bach’s
(2000, 24) observation that even in cases where the speaker means pre-
cisely what she has said, the hearer must infer that that is so. The speaker
might have been speaking ironically or metaphorically, rehearsing a line
from a play, or the like. Another is that it is not obviously even possible
for a speaker to mean precisely what is encoded by the sentence that she
utters, given that the linguistic meanings of words and sentences may not
be plausible candidates for speaker meanings or components of these
meanings. It is well known that this applies to the interpretation of in-
dexical expressions like i, where decoding of the sentence at most de-
termines that there is some singular inanimate entity being referred to,
thus still requiring the hearer to infer what that entity is. But there is an
emerging consensus in lexical semantics (Levin 1993; Levin and Hovav
2003; Chomsky 2000; Leben 2015; see also Laurence and Margolis 1999,
54) and in pragmatics and the philosophy of language (Carston 2002,
359-60; Carston 2012; Recanati 2004, chap. g; Pietroski 2010, Allott and
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Textor submitted; Collins 2011) that even standard “content” words such
as red, car, and pour have “gappy,” “partial,” or “schematic”lencoded
meanings that fall short of determining propertifas- or extenswn.s. Ac-
cording to this view, parsing a sentence and combining thf: meanings of
its words according to the rules of syntax and semantics will never .or al-
most never yield a proposition, that is, something with truth condltlonls.
Even if we assume that compositional sentence meaning (abstracting
away from indexicals) is truth-apt (i.e., capable of being tru§ 01.r falsfj-),
there is still another reason to see pragmatic inference as leiql,}lt'()us in
arriving at “what is said” by a speaker in uttering a sentence. ifhls is that
the contribution made by the basic context-invariant meanings of the
words uttered typically falls short of what the speaker intends o com-
municate {(Sperber and Wilson 1986; Bach 1994). We argue elsewhere
that this is so even for legislatures enacting statues (Allot and S'haer sub-
mitted). Here we will have more to say about the roles O.f both 1nfe.renc’e
and relevant evidence in guiding inferences when we discuss End%cott s
claims about “noninterpretative” aspects of legal reasoning in section 3.

2.2. Legal and Other Forms of Communication

The picture of verbal interaction just sketched forms the basis of. th.e
claim that we wish to defend about legal speech in genera% and ad]}ldl—
cation in particular. This is that these can be characterized in essentla_ﬂy
the same way, modulo the properties of legal speech t}%gt derive from in-
stitutional constraints on it. As we have argued elsewhere (Allott .and
Shaer submitted), legal speech, like ordinary communicat;iion anc‘j liter-
ary interpretation (among other varieties of verbal .interactlon?, displays
the properties of the picture just sketched, “draw(ing] on lthe same ba-
sic cognitive and communicative abilities” and thus ‘plauSLbly captul:ed
in essentially the same terms. As we have seen, these include “the‘ r{otmn
of inferential communication itself, the distinction between exphc’:lt ar}d
implicit communication, [ . . . | expressions of attitude, and so on” (Wil-
SOM 2011, 70), . o
Also important to this general picture of verbal _mterat?,tmn is the
role of information that is “relevant” to the process of inferring spealfer
meaning in the sense that it can be related to available background in-

formation “to yield conclusions that matter” to the hearer (Wilson and

Sperber 2004, 608). As defined by Sperber and Wilson, the notion of

“relevance” involves a trade-off between cognitive effects and process-
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ing effort, so that an input to cognitive processing will be worth attend-
ing to because “it is more relevant than any alternative input available to
us at that time” (Wilson and Sperber 2004, 608). In this technical seuse,
then, “relevance” applies to a cognitive trade-off. However, we suggest
that this notion can usefully be—indeed needs to be—extended to other
trade-offs between effects and the expenditure of resources involved in
legal and other forms of “offline” interpretation, as we briefly describe in
what follows. :

Given this picture of verbal interaction, we can attribute many of the
key differences between legal and other forms of communication to the
specific ways in which these different forms of communication elaborate
this picture in drawing on the principles that structure the institutional
domains to which these forms respectively belong.* In the case of legal
communication, these principles—rich enough to constitute a “culture
of law,” as Kahn (1999) describes it—commonly engage broader institu-
tional goals to shape and constrain legal communication in various ways.
Such principles include “the near-total ban on testimony about legisla-
tors’ private understandings” (Nelson 2005, 359), which—though decid-
cdly alien to most face-to-face communication, where the hearer’s abil-
ity to immediately confirm or disconfirm what the speaker has meant
can be taken for granted—speaks to such concerns as “the need for citi-
zens and their lawyers to have fair notice of the law’s requirements and
for voters to be able to understand what their elected representatives are
up to” (ibid.). Such principles also include interpretation-guiding ones
such as stare decisis, substantive canons of construction such as the rule
of lenity (“penal laws are to be construed strietly”), and textual canons
such as ejusdem generis (prescribing that the meaning of general terms
be restricted to the same class as the specific terms that precede them
in a list), '

Amnother special (although not unique) feature of legal communica-
tion is the possibility of a significant displacement in both space and
time between the creation of a text and its interpretation. This gives
rise to another special feature: namely, the potentially wide and tempo-
rally as well as spatially dispersed nature of the intended audience of
legal speech. This feature, in turn, leads to a calculation of “relevant”
information very different from that associated with ordinary utter-
ance comprehension, whose “almost instantaneous” nature means that
normally “in practice the only evidence and hypotheses considered are
those that are immediately accessible” {Sperber and Wilson 1986, 66).
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In legal communication, by contrast, both the time available to assemble
evidence and the range of potential evidence are considerable, meaning
stitutional as weil as cog-

that the trade-off is between professional or in:

nitive effort and effect. As we have already noted, this trade-off is a very
complex one, which involves identifying evidence that is not only rele-
vant but also consistent with legal principles that serve to avoid the con-
sideration by decision makers of evidence that may have a prejudicial f-

fect on their decisions, even if relevant.
Of course, legal communication is also
oties of communication by the particular

gives rise to. These acts can be seen as comp
of subevents. In other words, it is possible to sec fegal communication

from a bird’s eye view as well as from increasingly closer views. From
the furthest remove, legal speech might seem to consist simply in an au-
thoritative speaker, the legislature, conveying a message, a statute, to an
authoritative hearet, the court. But this is not accurate. At the least, we
need to replace this picture with one that contains at least two types of
speech act: one of enacting a statute, in which the legislature is the main
actor; and another of rendering a verdict related to this statute, in which
the court is the main acior. :

A more interesting insufficiency of a conception of adjudication sim-
ply in terms of the author and receiver of a legal text is signalled by the
frequent observation in the legal literature (made recgnily by, for ex-
ample, Tushnet (2014, 58) and Marmor (2011)), that the relationship be-
tween legislatures and courts is “dialogic”; this underscores the roles of
both courts and legislatures as actors and their anticipation of each oth-
er’s actions. As we have put it clsewhere (Allott and Shaer, submitted):

distinguished from other vari-
institutional speech acts that it
lex, consisting of a number

What the legislature intends to communicate is constrained by how it ex-

pects its utterance to be interpreted, and at

islature (or the drafters working o
sociis, reading down, and the like,
pret what they say in a man

and in fact rely on them. That is, they are -

aware that courts will inter ner that extends be- '

yond strictly linguistic meaning,

anticipation of that fact.

Legal communication can also
subevents on both speaker’s an
ample, the enactment of legislation in cer

least some members of the leg-

1 their behalf) will know about noscitur :

so ihat the text that they create reflects their

be decomposed into an array ot further, ;
d hearer’s sides of the interaction. Yor ex:
tain jurisdictions involves de:
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:Elﬂfm-eilt and drafting of a bill, debates and committee examination in
e legislature, votes, publication in i
X N an official gazette, and then f
: ' . , ormal
entactinent, including official assent by the head of state. Moreover, the
aC 11 M . " l ’
2 1;11 lcon;?lumcatlon of the contents of the statute takes the form of
al publication and dissemination t i
o the public and arguabl
not “crystallize” until some me e o
mber of the public is subj i
ntil ect to 1t
sorile Courjt authoritatively establishes its interpretation : e
. n prevlious work {Allott and Shaer forthcoming), we have described
e speech act of “enactment,” associ i ,
, ciated with the legisiat
ready noted, our focus here i i Dt mecciaiod
, is on the “verdictive” speech i
e . peech act, associated
h‘ the courts. We pursue an analysis of the later speech act in th
section. miened

3. The Speech Act of Adjudicating

z"ot 'pr'oceed W.’ith' OIll" discussion, it might be helpful to first see how the
: I(1: :ﬂty of :d]udlcatlon is generally understood. The standard legal def
ition, as found, for example, in Black’s L fcti |
, , aw Dictionary, is “[t]he 1

process of resolving a dispute; the judici ’ P
. ; process of judicially decidin, ?

i : g a case,
hWBZa: tjlfusdflej‘mtlon naturally highlights is the decision-making at the

rt of adjudication. This understandin judicati

. g of adjudication is refl i
Austin’s (1962) speech-act deseripti -

‘ - scription of it, quoted earlie “ i
tive,” which likewise highli ’ e ovoled b

) ghlights the act of decision-making i i
making a finding based on “evi i

idence or reasons.” This und i
can also be found in a second i itio S
prominent definition of “verdictive,”

of Bach and Harnish (1 11 i i e
of Bach and (1979, 111), which emphasizes verdictives’ institu-

Verdicti i
" ictives are judgments that by convention have official, binding import in
e context of the institution in whi ’
ch they occur. Thus, to call
- : ' . , to call a runner out
o nd a defendant guilty, or to assess a piece of property is not just to make ;
u . -
judgment; given the position and attendant authority of an umpire, a judge, or
ata it i i ’ ,
t .x a.ssessor, it is also to make it the case, if only so far as the relevant insti
ution is concerned, that what is judged to be so is so in fact

M \ Y y -
Qreo BI‘, a]thOugh BaCh and HarElSh dO not say so exphCl[] y ad lldlca
tion seems to l)B a Clear casec Of a Verdlcth lSI] l" O

1 l’lal
]lgl ts and Ob gathl S and, Ilke Otlle COIlVeIlthIIal lﬂocllthllaIy aCtS



202

NICHOLAS ALLOTT AND BENJAMIN SHAER

also both “further{s] . . . some institutional practice, process, or proce-
dure” and “affect[s] the institutional status of persons or things.”

What both of the above definitions of “yerdictive” also very clearly
signal is the complexity of this speech act. As it hdppens, the nature of
this complexity has received considerable attention in the legal and phil-
osophical literature (e.g., Endicott 1994, 2012; Solum 2010, 2013; So-
rensen 2001), which has highlighted its “creative” or “inventive” aspects
as well as its more narrowly “interpretative” ones.

3.1. “Interpretative” and “Noninterpretative” Aspects of Adjudication?

One very compelling analysis of adjudication, as described earlier, is
that of Endicott (1994, 2012). Noting the traditional description of what
judges do, which is mostly “interpreting what others have decided (the
parties, the legislature, framers of a constitution, states that signed a
treaty, previous courts . . .),” Endicott points out that judging may in-
volve far more than essentially following rules laid down by others—al-
though in cases where judges “depart from what others have decided,
they have a natural inclination to see what they are doing as interpret-
ing what those others have done” (Endicott 2012, 110). We agree with all
of this. '

More controversially, though, Endicott claims that many components

of legal reasoning “need not involve interpretation.” The components in

question are the following ones (Endicott 2012, T11):

Resolving indeterminacies as to the content of the law
Working out the requirements of abstract legal provisions
Deciding what is just )
Equitable interference with legal duties or powers or rights

T

. Understanding the law

Let us focus first on the last of these components. In order to-understand:;
what Endicott is getting at here, it is necessary 1o see that his analysis:
of legal interpretation is based on Wittgenstein’s (1953, §201) view of - :
terpretation as contrasting with (mere) “rule-following,” as captured in
the following: “There is a way of grasping a rule which is not an inter-

pretation, but which is exhibited in what we call ‘obeying the rule’ and
» Endicott appeals to this distinction in

‘going against it’ in actual cases.
» from legal “interpreta:

his attempt to distinguish legal “rule-following

LEGAL SPEECH AND THE ELEMENTS OF ADJUDICATION
203

tion,” as in the traffic light exampl i .
ing passage: & ple mentioned earlier and in the follow-

Deciding what is to be done according to law sometimes takes int i

?3ut no need for interpretation arises if no question arises as toertiretatmn.
ing of an object. If you approach a red traffic light in your vehicle ou need
to know what it means, but the legal rule does not give you the in;eyrcl})j;:e':

task of ﬁnding reasons fOl’ a ibi C mean t a
SCr [b £ on ani Q i rat
( , ) g i her than anothef.

gldclft?ott %nmself concedes-that Wittgenstein’s distinction is controversial
n If:otl 201.2, 120), and it seems fair to ask how convinced we sh 1
be t?y it—and in particular by Endicott’s claim that there may be e
for interpretation in deciding what is to be done according t(i lawno need
- Recall gur eatlier discussion about the role of inference in utlte
{{nterl.z)retatlon. If we apply our conclusions to Endicott’s claims rince
. noninterpretative” phenomena, including the aspects of legal reasEl ?Ut
Just enumerated, we can see that these claims clash with more r 0lI'l m°g
accounts of how we work out meanings in a range of cases e
Clon31der first Endicott’s traffic light example, as just' iven. O
ﬂ.ect.lon, tlllis description of traffic light “rule—follt;wing” is iot v;ar con.
V1n011:1g, since responding appropriately to a signal or ul".terancey CO'D-
certainly requires both inference and decision-making. After all e
un.dersta.nding what is meant by a particular red light-involves oro-
priately inferring that it is directed, for example, only at drivers 'appro-
trol of road vehicles and not, say, at pedestrians, to whom a differlen tco'n-
nal may apply, or at tram drivers on an adjacent track; and that it 'n Slgci
hfj're with its conventional meaning and force, is not I;SGd in accolfiuse
with some different code, is not merely decorative or part of a ﬁirnarlce
and so on, This is 30 even if such alternatives are not actively consid Se(; ,
Moreover, the red light is part of a system of signs, appro riatere '
spon.ses to which clearly involve a great deal of decis,ion—}inai' i ]'Ce_
.cludmg w.hether a driver should proceed left on a green light thl:Irllgt;m-
is oncm-nmg traffic or should slow down or speed up when seein telie
traf'ﬁf: I1g1‘1t turn yellow. Admittedly, many of the inferences andg .
decisions involved here become routinized for experienced drive evlin
usu'ally make' them with little conscious thought or consideration ;1? ,a:e:
E:ges.dYet, if not only intel.rpreting but also responding to traffic lights
ved no such processes, it would arguably be difficult to explain why
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two drivers at the same light might respond differently to it-—accelerat-
ing at a yellow light, say, rather than slowing down—and cause an acci-
dent in one case but not the other. oo

Gimilar comments apply to Endicott’s claim about understanding the
law. In his (1904) study, he asseris that “[a]nderstanding is an ability, and
interpretation is an activity” (461). In Endicott (2012, 121), he elaborates

on this claim as follows:

you might, if you wish . .. say[] that all understanding requires inferpretation.
Yet sometimes, gaining an understanding requires a creative intellectual pro-
cess of finding reasons for an answer to a-question (which might have been
answered differently) as to the meaning of the object. Some understanding

does not Tequire that process. .. . A good grasp of the context and the lan-

guage may mean that {here is no question as to how a person is to be under-

stood.

If these remarks are meant to imply that the understanding of a text can
be achieved without a process of inferring meaning, then we disagree. Of
course, there is a distinction to be drawn between activity aimed at un-
derstanding an uiterance and activity aimed at providing reasons for an
interpreiation. These are examples in the domajn of utterance interpre-
tation of what Mercier and Sperber have recently dubbed “intuitive” and
«reflective” inference, respectively (Mercier and Spetber 2000). Modern
pragmatics shows that “grasping” meanings of utterances involves not
only the decoding of conventional signs but also inference—albeit often

intuitive rather than reflective. And as far as we can 5€¢, it makes no .

sense to deny that intuitive inference is an activity.

We also doubt the wisdom of assuming that any particular process of
reading of law involved in judging falls purely on the intuitive side, given
the “offline” nature of this reading process, which grants time for judges

to ponder alternative readings—as, of course, there is very good reason
to do, since the stakes are soO high. There is an interesting parallel here
with literary interpretation. Carston (2010) argues that interpretation of
novel and extended metaphots involves occurrently conscious inference,
and we suspect that something similar is true of much judicial interpre- -

tation of statutes and case law.

In these respects, then, we disagree with Endicott’s claim that inter-

pretation need not be involved in understanding the law. As we have

said, though, we are inclined to agree with him that judges also make

-
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creative decisions about the content of the law, beyond what the legisla
ture has. strictly intended to convey, on the basis of principles of 'fstice;
and eqmty. In other words, part of what is commonly called “le a]]l inter
pretation” need not be a matter of working out the meaning of t%le text -
However, we think that it is worth looking closely at actual cases t‘o
-sefe what respective roles interpretative and purely creative judicial acti
ities play in them. Given that coming to understand speaker meanin "]H
a matter of inference to the best explanation and that, we suggest, a l% y
raspect. of such an explanation in the judicial context is’ the attfibu;io e-‘i
intentions to enact just laws, not to infringe against equity, and s o
Fhen appealing to considerations of equity and justice may ;}ften n?)tol:l:’
independent of the interpretative process after all but instead part of it )
To t'fnke an item from Endicott’s list, “equitable interference with Vlc-a
gal duties or powers or rights,” Endicott says the following about \
ambulance enter[ing] [a] park to rescue a person who has been injurec‘;l 2

notwithstanding “a town bylaw [that] prohibi i ;
ohibit »
(2012, T18): [that] prohibits vehicles in the park

The driver’s behavior may show no disrespect for the rule of law. Is that be-
cause the bylaw is best interpreted as meaning something like “vehicles ar
prohib.ited in the park except in an emergency”? Or is it because of noninte:
pretative considerations?

The [latter] considerations . . . are that driving the ambulance into th
park in an emergency is morally justified . . . by a concern for the injured eﬁ
son, and is compatible with due respect for the local authority’s jurisdicfion

to regulate the use of the park, even th
s ough the authority has i
cles. (2012, 118-19) e bann?d o

Elsefwhere, we have analysed a possibly analogous example from the Ca-
n.adlan case Montreal (City) v. 2952-1355 Québec Inc. This involved ar-
tlclle o(1) of Montreal’s noise bylaw, which provided that “the followin,

TJOISES, where they can be heard from the outside, are specifically rohibg
%ted: (I? noise produced by sound equipment, whether it is inside 5 build-
ing or installed or used outside.” The majority judgment in this case in-
terpreted “noise” in clause (I) as meaning “noise that interferes with th -
peaceful enjoyment of the environment” (Sullivan 2008, 166), in acc i
d.anc.e with the technique of “reading down,” according t;) Whi{,:h a rom"H
ston 1's read as if “words of restriction or qualification” have been Eddzlc;
(Sullivan 2008, 165). We took this technique to be the institutionalized
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legal version of either one or another process familiar in the pragmat-

‘s literature: “free enrichment,” whereby a constituent for the effect of

the noise is added to the proposition expressed; or “lexical narrowing,”
whereby the property indicated by an expression—in thi:s- case “noise”’—
is “narrowed down” to a more specific property, in this case the one de-
scribed by the court. Significantly, the inferential process of moving from
a less to a more specific property may, in ordinary and legal communica-
tion alike, be motivated by any number of data that come to the hearer’s
attention and are deemed relevant to the determination of the speak-
er’s meaning. That these data may come from different sources does not
make them any less a part of an interpretative process.

We think that it is an open (and interesting) question whether a judge
in the hypothetical vehicle case would infer in a similar way that the by-
law is best understood as meaning something like “vehicles are prohib-
ited in the park except in an emergency.” In a real case of this type, we
suspect that the police or a public prosecutor would choose simply not
to prosecute, on grounds of equity and the genexal policy of serving the
public interest. If the case were actually to reach a court, a judge might
solve the problem by attributing to the legislature the enriched meaning
that we suggest. And we do not think that it is clear that the judge would
be wrong in doing so, given that this decision would be based on the rea-
sonable assumption that the legislature intends the laws it-enacts to be
equitable. Similar remarks apply to another pufatively noninterpretative

aspect of legal reasoning, that of “[djeciding what is just.” - "

Endicott also discusses two more obviously compelling instances of
“ponipterpretative” reasoning processes: namely, “[tlesolving indeter-
minacies as to the content of the law” and “[wjorking out the require-
ments of abstract legal provisions™ (2012, 111). What makes these more
plausible candidates for the “noninterpretative” claim is simply that a
case can be made that there truly is no content to determine here and
thus no interpretation to be performed: what is left for the judge, then, is
to create content rather than to probe existing content. '

Endicott offers as an example of resolving indeterminacies in legal -
content the European Court of Human Rights case Bankovic v. Bel-
gium (52207/99) (2001), in which the court had to decide whether the
article 1 right to life had been contravened by actions taken by the Bel-
gian military in bombing Belgrade. The judges treated this as a ques- :
tion of the interpretation of the word jurisdiction in the sentence “The .
High Contracting Parties shall secure to everyone within their jurisdic- -
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207

tion.the rights and freedoms defined in Section I of this Convention.”
F,ndlcott argues, however, that interpretation ends with the understanc.l-
ing that “the framers [of the ECHR] had not determined the jurisdiction
at all” (2012, 113). The content of the relevant part of the convention, in
the sense of what the framers meant by what they uttered, was just t,hat
there was an obligation to secure the rights within the juris’diction
'We find convincing Endicott’s characterization of the legal con.tent of

this 11:}stance of jurisdiction and of the court’s activity in determining the
meaning of this term as an activity that creates rather than investigates
legal content. However, we are less convinced by the conclusion that he
draws from this, Endicott remarks about these cases that it is a “mis-
tak.e,” though an “easy and atiractive” one, to think of them “as a matter
of interpretation,” given “just how extravagantly the law may leave mai-
ters for decision by the parties to a transaction, or by an institution that
must resolve a dispute” (Endicott zo12, 109-10). A tacit premise of this
arg.um‘ent, and the locus of our disagreement with him, is that interpre-
tation 1s exhausted when the existing content of the law has been discov-
e-red. We think that a better criterion for what is properly called judicial
“}nterpretation” is activity that aims to discover and respect the inten-
tion of the legislature. And while this may seem to be no more than a
v?rbal dlispute, we think that our way of describing the situation has two
virtues: it naturally allows for a distinction between two importantly dif-
ferent modes of creative judicial behavior, and it may provide an answer
to a general worry raised by Sorensen (2001) about judicial adjudications

. Here is the connection to Sorensen’s point, If the process of resolv-.
ing legal indeterminacies involves no interpretative considerations
then we face the following problem. At least in “absolute borderline’:
CfiseS, in which legal indeterminacies cannot be resolved even in prin-
ciple by the provision of additional information, this resolution would
.seem to be open to Sorensen’s (2001) worry about judges’ decisions. This
is thlat given a judge’s duty “to be decisive” but also to uphold thé: law
the judge “cannot say ‘The defendant is guilty but I have no belief one,
Waj or. the other about his guilt’ [but instead] quietly resigns himself to
an 1lns1ncere verdict” (388). Endicott regards resolving such indetermi-
nacies as a “noninterpretative” process, but Sorensen’s worry suggests
that we should not reach that conclusion unless we have no reasonable
alternative.

Of course, one might try to address Sorensen’s worry by pointing

to Bach and Harnish’s (1979, 111) nonveridical characterization of ver-
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dictives, according to which all they do is make it the case that such-
and-such rather than constituting true or false assertions. According to
this view, judges cannot be insincere in rendering a verdict, since they
are simply creating new social facts. This, however, is unlikely 0 sat-
isfy those sympathetic to Sorensen’s point. Sorehgen (2001, 402) him-
self acknowledges the possibility of responding to the claim of judicial
insincerity in speech act terms by highlighting the “performative” na-
ture of adjudication, remarking that “when a judge'declares the defen-
dant guilty, the defendant is thereby guilty. Saying so makes it so.” But
this would not address his worry, which is not over whether the verdict
as a speech act does ar does not have truth conditions vacuously satis-
fied by the making of the act but over how the judge can justify the ver-
dict. This point is crucial, since verdicts, while they certainly “make it
the case that such-and-such,” must nevertheless be grounded in (good)
reasons for doing so (unlike effectives, as noted earlier).

A more promising avenue for addressing Sorensen’s worry is the one
taken by Asgeirsson (2013). Asgeirsson’s argument is that “[wlhen legis-
latures deliberately use vague language” they are creating for courts the
task not of “find[ing] out whethet absolute borderline Fs really are Fs”
but of “engag[ing} with the normative guestion whether x ought—rela-
tive to the purposes of the law—to0 count as an F.” Moreover, Asgeirsson
takes this “judicial response to this legislative ‘request’™ to be, under at

least certain circumstances, a valuable one. From our perspective, what
is worth emphasizing here is that what judges do with absolute border- .

line cases on this characterization, though clearly involving considerable
creativity, can still be readily understood as part of interpretative activ-

ity and not outside of it. We see it as very plausible that judges are guided

in these “hard” cases by the aim of respecting the intention of the legis-
lature that enacted the relevant provision. The legislature’s meaning in-
tention does not determine a jurisdiction in sectjon 1 of the ECHR, but
legislatures may—and, we suggest, typically do—have intentions other

than their intentions to mean. The legislature may be presumed to have: |
intended to leave it to the court to decide the extent of the jurisdiction
using its best (normative) judgment. Thus, we think that it is possible to .
reconcile our claim that resolving legal indeterminacy in such cases is an :
ith Endicott’s observation of the “extravagant”: :
degree to which “the law may jeave matters” to be decided by judges and”

interpretative activity w

others.

In considering this matter, it may also be useful to think about the’
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iéstllrllction between legal speech act content and the content of the law
y ;ez (e;x;eoil)riizd i;z;&;hseii a(ﬁllllott ac111d Shaer submitted), expanding on
, ese do come i i
stances. One familiar way in which they can czll?r?er ta;iritisliiszt Siimf; m};
the speech act content of the statute falls short of determinin its“; ICl
content, as it arguably does in American First Amendment gdo tf';gEl
where the text of this amendment refers only to Congress’s Iawr:a;irllle,
Fac;r\zel(z c[));:n tI;(Z Idoctgr;ne also “apl?iies to judicially created defamatiofl
o ot 2 Of3(,14 0). .Alnother is that in which a statute’s legal con-
eternynlng the content of the law, as it did in Riggs v
Palmer (1889), an American case in which the court decided that .
derer.could not inherit from his victim, even though the rel . a‘niur-
cal wills legislation was silent on the issue” (Holland and We‘l;?bm -
101). Arguably, this case js best understood as signallin tha;3 th o
t.'.ant of the law was not fully determined by the Iﬁeaninggof the “: cate
since that would clash with the important principle of common 1S atL}‘:‘3=
a wrongdoer should not benefit from his own wrong. o
The legal indeterminacies that Endicott points to might also be i
stances of a mismatch between utterance content and the content ? he
law, although their resolution is somewhat different from thoser'luot c‘l[?e
cussed. In both of the latter types of mismatch, the activity of t}JwS i
can be seen as largely investigative. For example, in Riggs v. Palm:r0$;
:;)Illlttzr;tt;)li t:.l; i:::l svsli::uizlly diertrlrllined neither by the speech act con-
nor by the statute’s le
::ly determined by (supervened on) its combinafizilC\ziirg;i:ciilizg;l;
o :lézz?tli‘]:é ICZ I]igiicsftt;i :};Z‘I:,lilef of n;}cl)re purely creative activity by
\ efore i ‘
d‘etermine the content of the law after theejglz(:glfnlgi?t ”I(Tilr?: chlcitséem N
t11.1g out'a jurisdiction, created new legal content, resolving the i,nl(}i1 :Et_
mmz?cy.m the content of the law to at least the extent needed t o
verdict in the case, sloshes
We see this as an appropriate response by the court to the {literal
quest from- the parties to the case to resolve the problem at issuer: )dre-
thfa ﬁg'uratwe “standing request” from the legislature to resolve indrl t N
mlna-mes that it has intentionally created, to the extent necessary t ecf N
termine each case, in a manner consistent with justice, equity. t}):e cc)orr(i:
E?IE;Z\E érg Iio ;m(.} This accord§ with Endicott’s claim that “tl;e framers
lor the ] é not determined the jurisdiction at all”; however, it
ers a way to understand the task of resolving such an indetermi-
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nacy as part of an inferential process of determining what a court has
been (as it were) “asked to do” in making a decision involving vague ot
general legal terms. From this perspective, the task of the judge when
faced with such a legal indeterminacy is much like the task of the em-
ployee asked by the boss to choose the best candidglfc'e, as in an example
discussed by Sorensen. To be sure, the encoded medning of the phrase
“the best candidate” does not determine a particular candidate, How-
ever, the employee cannot fulfill the task at hand without going beyond
the phrase’s linguistic meaning and, with the aid of whatever informa-
tion is relevant, making a decision about who that “pest candidate” is.
Nevertheless, we are not claiming that the legislature, in enacting a pro-
vision of the nature of section 1 of the ECHR, makes a speech act of re-
questing a judge (or anyone clse) to determine the jurisdiction. Rather,
the court, in taking on the task of determining the jurisdiction, was re-
specting a metaintention of the legislature about how the speech act and
legal content that it has enacted are to be treated.

We briefly consider two objections to our account of such cases. One
is that it is a rather unsatisfactory answer to Sorensen’s worry. While,
according to our account, a court can sincerely find a defendant guilty
in an “absolute borderline” case when its finding Tests on a vague term
whose extension is at issue, that is only because the court has fixed the
extension of this term de novo (at least to the extent of determining a
verdict in the case in hand). A defendant might rightly claim that he
could not have known that he was guilty before the verdict was handed
down. A more philosophically inclined defendant might further claim

that, as a metaphysical matter, his guilt must have been indeterminate
until the verdict—including (and crucially, one might argue) at the time

of the conduct in question. :
One response to this objection might be to point out that it is well es-

tablished that judicial decisions have retrospective éffect, in that a “court

setting [a] new precedent” is not merely creating new law “from [the}
moment” it hands down its decision but is instead “stating the law as it-

always has been” (Holland and Webb 2003, 137).5 In this sense, then, the.
content of the law at any given time supervenes on the content not only

of extant statutes and case law, but also of future case law. Admittedly,

though, this supervenience claim might well be seen only as a useful fic
tion and is one to which we would not wish to commit ourselves in full

metaphysical seriousness. Even assuming that the response is plausible,
the defendant’s epistemological objection would surely still have force:
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Returning .to the Bankovic example, we can see that it was impossibl
to know prior to the decision what extension the court would ivr; t SIthe
oc.cu.rrc's:nce of jurisdiction in section 1 of the ECHR. But thagt w ) be
rm’F, is just the way that the law works in such cases. While not e,s y Sull H
satlsfac'tory, the alternatives to this kind of judicial creativit —peC}j \
spe'c1fy.1ng at enactment all extensions of vague terms in smtl;iessuC of
legislating in areas that require the use of vague terms—are i : Or' o
undesirable, or both, e fnfeasible
. A second objection to our account of judges’ resolution of legis]
tive indeterminacy is that the metaintentions of the legislature thg;S .
postulat-e are mysterious entities whose existence calls for Considea ;‘1’6
suspension of disbelief, What might likewise elicit skepticism is th;au .
of t.he te-rm “interpretation” in cases of the type that Endicott sets Ste
which m'lght seem nothing more than a conventional fig leaf. We bou"
that a‘dlstinction between cases such as Bankovic, where E‘i co1.1S1rlt1 s
pr(.)perly %n fixing an extension, and ones in which ;t acts impro Iac'tS
.domg s0 is at the least intuitively plausible. The much—discuszedpzr er
ican case of Smith v. United States (1993) (see, e.g., Scalia 1 e
1.16) is for many commentators an example of such’ impro 629;’1.2?;24’
tion. In.that case, the majority decided that the phrase uI:e or .
ﬁre.arm in the relevant statute had an extension that included a b::trry'a
w%uch a gun was exchanged for drugs, Many commentators have a e 13
Wlth- Justice Scalia’s dissenting opinion that the meaning of the iree
WE}S in fact “to use a firearm as a weapon”—even if many (includP .
mlgh? see this meaning as the relevant one simply because this i IIllg "
certamlly what the legislature meant by the phrase and not bls . mos't
was this phrase’s “ordinary meaning.” We would add that the Tlal'lse' )
was allso wrong to think that the legislature had intended to leaa]oiltty
me&n'mg open to judicial determination of this sort, at least on t}‘;'e d'e
Flen-m'on."" What is more, we think that a felicitous v’vay to describ y h'l-
Intuitive difference between Smith and Bankovicis as a differencle ientthl(;g

m g
l“ela teIltl()]lS ()I [Ile e lSla[Llle aIld the EXtellt to W
hICh t][e court h.as

3-2. So, What Is Adjudication After All?

;lut};e I;revmu.s section, we cast a skeptical eye on Endicott’s claim that
. c’ ; .0 whslit is comlmonly placed under the rubric of “legal interpreta-
on” is not in fact “interpretative” at all. What we argued for, instead
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was a broader conception of the interpretative process involved in judi-
cial decision-making. We argued that understanding the speech act con-
tent of the legislature is necessarily an interpretive activily, although not
one that is necessarily reflective or occurrently conscious, and that this is
consistent with a cognitively plausible account of verbal interaction more
generally. On the other hand, we agreed with Endicott ﬁhaﬁc some judicial
rulings involve creative (rather than investigative) activity in determin-
ing whether some behavior falls within the extension of a vague term.
But here, too, we argued that this activity should be regarded as gen-
uinely interpretative, in the sense that the aim of the activity is to re-
spect a legislature’s intentions about the way that its laws will be inter-
preted and used (and thus intentions that must be discovered, or at least
“intuited”).

A point worth emphasizing, however, is that notwithstanding our
skepticism about some of Endicott’s claims, we think he has shed much-
needed light on the complexity of adjudication and on the implausibil-
ity of the traditional picture of judging as essentially limited to interpret-
ing the content of others’ speech. The question that inevitably remains,
though, is how this complexity is best characterized.

If we returs to the definitions of “yardictive” given earlicr, we can sec
these as pointing directly to some plausible candidates for description as
the components of adjudication. Austin’s (1962, 153) description is espe-
cially helpful here, since it lays out many of these components. We sug-
gest that they include at least the following (which in practice may not
reflect separate processes): (1) identifying the question or questions fac-
ing the court; (2) working out the utterance content of relevant statutes,
court documents, and other legal texts; (3} assembling relevant evidence
and reasons and making the relevance of each explicit; (4) reaching a de-

cision about the question or questions in (1); and (5) making it the case
that a new legal situation holds. One benefit of recognizing this complex-
ity in adjudication is that it offers some insight into why, even though a
verdictive does not (or not only) constitute an assertion but creates a new
situation (as already noted), a court cannot justify a verdict simply “by
citing the performative nature of [the judge’s] declarations” (Sorensen
2001, 403). This is because it is component (3) of the adjudicative process
that serves to justify the decision. T his component normally culminates
with the communication of the relevant evidence and reasous by “rep-
resentative” speech acts—typically, assertions. It is often iﬁappropriate
for judges to simply write, say, “] would uphold this appeal”—that is, just
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: Producing the verdictive itself—without also stating their reasons for do-
ing s0.® The clearest example of this point is when a judge concurs with
the lead opinion given by a colleague, since she could simply produce the
'Verdictive but will usually say something about her reasons, even if it is
just that she agrees with the lead opinion.

4. Conclusion

In this study, we have sought to show that legal speech is best seen not
as a radically distinct verbal phenomenon but rather as one variety of
verbal inferaction, albeit with various distinctive properties that fol-
low from the institutional nature and goals of the legal domain, We first
sketched a general picture of verbal communication as essentially infer-
en.tial, drawing on recent work in linguistic pragmatics that takes its in-
spiration from the work of Paul Grice. We then focussed on the com-
plex a.ctivity of adjudication. This we analyzed in speech act terms as a
“.Verdlctive,” explaining how this act encompasses a number of subactivi-
ties. In doing so, we paid particular attention to Endicott’s (2012) claims
al?Oll.t the “interpretative” and “noninterpretative™ aspects of judging

ISlgmﬁcantly, we refected some specific claims of his regarding the “’non-
interpretative” nature of certain components of adjudication. We ar-
gued (1) that the general picture of verbal communication that we had
sketched earlier implies that understanding the speech act content of the
law is EL]-J interpretative, inferential activity; and (2) that a court creatively
f:lelte%mlning extensions of vague terms is also performing interpretation

%f it is attempting to respect certain intentions of the legislature in doj

11.1g so. However, we affirmed Endicott’s insight that adjudication is a far
I‘lCheI“ activity than it is painted by the traditional views with which he

took issue, according to which the judge’s task is largely to follow the de-

cisions of others. We agreed, instead, that judging may also involve far
more “creative” activity.

Notes

1. We have defended these claims elsewhere (e.g. Allott 2013; Allott and
Shaer, forthcoming; Allott and Shaer, submitted).

. 2. For more on the speech acts in legal speech, particularly the role of effec-
tives, see Alloti and Shaer (forthcoming).
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3. On the availability of pragmatic inference, see Recanati (2004, chap. 3);
Garcia-Carpintero (2001). On tacit but reconstructible inference more generally,
see Grice (2001); Boghossian (2014, 2).

4. This discussion is based on Allott (2013).

5. Raz writes that “[t]he law is systemic, and each of its rules derives its mean-
ing not only from the utterance that created it but from other parts of the law”
(2001, 418). T s

@. This notion of judicial decisions as “retrospective” is well established in
iaw, as its appearance in Holland and Webb (2003), a standard English text on le-
gal rules, makes clear, Holland and Webb (2003, 137) go on to observe that “[t}his
retrospective effect of precedents” was plainly signalled in the 1998 House of
Lozds case Kleinwort Benson Ltd v Lincoln City Council (1998). They also point
to the significant consequences that may arise “when a higher court alters the
law by overruling a line of established precedents.” For example, “commercial
contracts concluded on the old law are in danger of being open to a different in-
terpretation from that intended when they were formed; so too property deals,
licences, employment contracts and so on.”

7. However, we do think the legislature had intentionally left the meaning of
the vague terms use (a5 @ weapon) and firearm open to judicial precisification. A
court could propetly consider (given a case that turns on it)_whe{her, for exam-
ple, paint guns or laboratory lasers are firearms for the purposes of the act and
whether firing a gun as a signal counts as usingit as a weapon.

8. In Canada, the duty of a judge trying a criminal case without a jury to give
reasons for conviction or acquittal was established in law in the Supreme Court
case R. v. Sheppard (2002). For discussion, see, £.g., Stewart (2009).
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