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1 Introduction 

 

1.1 Research Question 

 

The electricity market of the European Union (EU) is regulated by two distinct legal frame-

works: EU law and the Energy Charter Treaty (ECT). The former exists as a highly sophisti-

cated supranational entity bearing many similarities to a nation state, while the latter is a mul-

tilateral trade and investment treaty designed in part to promote foreign direct investment in 

the energy sector. 

 

Currently, the EU is considering major legislative reform of its electricity market. The release 

of the ‘Clean Energy Package’ (CEP)1 at the end of 2016 signals an attempt on the part of the 

EU to inter alia promote the use of decentralised energy systems, facilitate for the emergence 

of new actors particularly on the demand-side of the market and establish a level playing field 

between market actors. If adopted the CEP will become the fourth major intervention by the 

European Commission (the Commission) in the electricity market since the mid 1990’s.  

 

Yet as EU law is being regularly refashioned the provisions of the ECT have remained largely 

unmodified since the treaty’s entry into force. Thus, given the rapid pace of development in 

the EU energy sector it is questionable whether the ECT continues to be relevant to evolving 

EU policy objectives.  

 

Therefore, this thesis attempts to resolve whether the ECT, as a legal instrument conceived on 

the premises of a mid-1990’s energy sector, can provide a relevant framework for emerging 

actors in the EU electricity market. Furthermore, it will seek to determine whether the sub-

stantive protections found in the ECT can provide a suitable basis to protect the interests of 

investors investing in these emerging business models.   

 

1.2 Methodology 

 

1.2.1 The Challenges 

 

Constructing an appropriate methodology for this thesis has presented several challenges. 

Firstly, the ‘proposed nature’ of the CEP combined with the lack of clarity on the form of 

emerging demand-side business models creates several unknowns regarding the final constitu-

tion of the future electricity market. This means that while a general image of the interaction 

                                                 
1 COM(2016) 860. 
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between the ECT and the emerging EU electricity market is discernible, precise and unequiv-

ocal answers to the research question are not yet possible.  

 

To resolve certain elements of uncertainty, this thesis treats the CEP as though it were already 

in force. While it is likely that many provisions in the proposals will be subject to revision by 

the European Parliament and the Council of the European Union it is also likely, given both 

the general level of support for the proposals2 alongside the genuine need for energy reform, 

that the overall intention behind the CEP will be realised. This research can then be adjusted 

to subsequent revisions of the CEP at a later stage where appropriate. In addition, while all the 

emerging business models which may arise in the electricity market are not yet known, this 

thesis will avoid giving specific attention to their varied and nuanced forms but rather groups 

them on the basis of the categories established in the CEP which generally correspond to their 

expected market function. 

 

Secondly, the tripartite relationship of EU electricity law, the law of Member States and the 

ECT framework is extremely complex. This is compounded by the breadth of the CEP pack-

age which in its entirety, including all legislative instruments and background studies, is ap-

proximately 4,000 pages in length.3 As such it has been a challenge to provide a discussion 

with the requisite background information and depth of discussion within this thesis’s word 

limit. To counter this challenge overly specific or technical descriptions of the three areas 

have been avoided where possible. The trade-off here is in favour of clarity of the contribu-

tion to the overall research question over an exhaustive and deep treatment of this thesis’s 

subject matter. This choice makes additional sense when the uncertainties around the precise 

future of the European energy sector are considered. 

 

1.2.2 Sources Used 

 

To provide the information required to accurately review the research question, this study 

relies upon the primary sources of the ECT, the CEP proposals and current EU legislation. 

These latter two sources are supplemented by secondary sources including policy notes from 

the Commission, studies commissioned by the Commission, reports from relevant interna-

tional organisations and the case law of the CJEU. Academic books and articles have also 

been used to elucidate existing EU legislation. While literature exists on the CEP, its recent 

publication has meant that it is not accessible through the University of Oslo’s current licenc-

                                                 
2 See for example, Eurelectrics position papers on the CEP, and Energi Norges ‘høring av regelverksforslag fra 

Europakommisjonen’.   
3 McNamara, 2017, Video presentation at the Institute of International and Economic Affairs. 
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es and that the publishers have attached large fees for private access. This has for the most 

part prevented such literature from being used. 

 

Regarding the ECT, the secondary sources used include the voluminous catalogue of arbitral 

awards issued pursuant to the treaty’s ISDS regime, arbitral awards issued pursuant to other 

international investment agreements (IIAs) and academic books and articles. The ECT arbitral 

awards have been referenced extensively while reference to awards from other IIAs has been 

intentionally restricted to areas where reference solely to ECT awards would be obviously 

insufficient. 

 

1.2.3 Interpretative Methodology 

 

An important methodological issue to the application of the ECT regards its interpretation 

under international law. This consideration is relevant in the treatment of the ECT vis-à-vis 

other IIAs particularly given the prodigious number of IIAs and the common use of similar or 

identical terms establishing investment protection standards.4  

 

The correct approach to interpret the ECT is outlined in Art 31 of the 1969 Vienna Conven-

tion on the Law of Treaties (VCLT) which specifies that a treaty shall be interpreted ‘in ac-

cordance with the ordinary meaning to be given to the terms of the treaty in their context’ and 

‘in the light of its object and purpose’. In other words, the meaning of treaty provisions must 

be settled through criteria internal to the treaty itself, such as through the wording of the text; 

the parties’ original or current consensus; or by reference to travaux préparatoires which can 

assist as a secondary source to elucidate the intentions/consensus between the parties.5  

 

In addition, it is common for arbitral tribunals constituted under the ECT to reference deci-

sions and interpretations of earlier ECT-based arbitral awards and awards of arbitral tribunals 

constituted under different IIAs.6 Such an approach is utilized where a tribunal or court de-

termines that an interpretation may provide useful insights to the application of a similarly 

worded provision.  

 

Despite this prevalent practice, based on a strict interpretation of Art 31 of the VCLT it is 

questionable whether interpreting similarly worded provisions from different IIAs as equiva-

lent is appropriate. Thus, this thesis will sidestep this interpretative issue, both by relying 

                                                 
4 The UNCTAD Investment Policy Hub notes that there are currently 2,673 treaties containing investment provi-

sions currently in force. See, http://investmentpolicyhub.unctad.org/IIA.  
5 Dörr and Schmalenbach, 2012 p.522-525. 
6 Dolzer, 2012, p.28-36. 

http://investmentpolicyhub.unctad.org/IIA
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mainly on interpretations of arbitral tribunals formed under the ECT and by avoiding analysis 

of the provisions of other IIAs ‘crossing over’ into the ECT. Where interpretations are used 

that are derived from arbitral awards from other IIAs this will be made clear to the reader. 

 

Finally, all EU regulations and directives are interpreted in accordance with the EU Treaties 

and in light of the decisions of the CJEU.  

 

1.3 Thesis Delimitation and Structure 

 

Certain dividing lines have been required to provide a coherent and concise treatment of the 

research question. Perhaps the most obvious delimitation is the restriction of this thesis to the 

intra-EU sphere of the ECT. This has been chosen both due to the authors lack of knowledge 

of the legal regimes of non-EU Contracting Parties as well as to avoid the complexity intro-

duced by an examination of a plurality of legal systems. Similar considerations have also ne-

cessitated that the impact of the CEP and ECT on the legal systems of EU Member States has 

likewise been eschewed.  

 

The substance of this thesis is divided into four main chapters. Chapter 2 provides an over-

view of the ECT and the European electricity market. It begins by identifying the main legal 

characteristics of the ECT regime. This is followed by a review of the EU electricity market 

as it currently exists together with an outline of the implications of the CEP redesign pro-

posals.  

 

Chapter 3 and 4 constitute the main analysis of this study. Chapter 3 examines whether the 

ECT provides a relevant framework for the development of the European energy market. Pri-

mary attention is given to whether any form, scale or locational requirements may prevent the 

admissibility of certain categories of investments to the ECT. Chapter 4 analyses whether the 

substantive protections found in the ECT can provide a suitable basis to protect the interests 

of investors investing in emerging business models. 

 

Importantly, this thesis should not be regarded as attempting an exhaustive examination of the 

research question. While such an examination would likely provide further useful insights, 

due to space and time restraints, the complex nature of the topic and the probability of subse-

quent modifications to the CEP such an approach was not suitable.  
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2 An Outline of the Energy Charter Treaty and the EU Energy 

Sector 

 

2.1 Energy Charter Treaty 

 

2.1.1 Introduction 

 

The ECT exists today as a multilateral trade and investment agreement which has been rati-

fied by 48 European and Asian States, the EU and Euratom. It occupies a unique place among 

international treaties by focusing exclusively on activities relating to the energy sector. Its 

legal framework addresses three main elements: trade, transit and investment. The latter, 

which forms the main subject matter of this thesis, is outlined in Part III of the treaty.  

 

To provide an appropriate context for later analyses this section will summarise the origins of 

the ECT. This is followed by an overview of the features integral to the operation of the in-

vestment promotion and protection regime outlined in Part III – the substantive protections, 

exceptions and ISDS. In addition, these areas will be further supplemented by a brief outline 

of the key legal aspects governing the relationship between the ECT and EU law.  

 

2.1.2 Origins of the ECT 

 

The origins of the ECT can be traced back to the dissolution of the Soviet Union in the early 

1990’s.7 This period was characterised by an unpredictable political climate in the newly in-

dependent States, where fragile political and legal systems were prevalent and predominantly 

accompanied by capital shortages and low productivity. At the same time, many of the same 

States were sitting on an abundance of natural resources which they recognised could catalyse 

reconstruction and economic growth. 

 

In a complementary development, Western European States were interested in securing a new 

source of energy supply after their dependence on Middle Eastern energy imports had been 

exposed during the 1970’s and 1980’s. The opening of Eastern bloc countries and their mar-

kets provided a viable alternative, one in which Western States could leverage their relative 

wealth and technological expertise. Additionally, the prospect of normalising relations with 

previously hostile neighbours on terms of market liberalisation and the promotion of foreign 

direct investment represented both a strategic and ideological victory for the West.  

                                                 
7 See, Dore, 1995, for a detailed outline of the origins of the ECT.  
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The confluence of these factors was pivotal for enabling consensus and resulted in the draft-

ing of the non-binding European Energy Charter in 1991 which laid the foundations for the 

ultimate negotiation of the ECT. The ECT, and its related Protocol on Energy Efficiency,8 

were adopted in 1994 by the Final Act of the Energy Charter Conference (Final Act) and en-

tered into force in 1998. The Final Act and the European Energy Charter remain legally rele-

vant to the ECT today through the Understandings (clarifications of the ECT provisions) con-

tained in the former and the incorporation of the Charter in the ECT through Art 2. These 

documents have been recently supplemented by the International Energy Charter in 2015 

which has been signed by 72 countries and five intergovernmental organisations.  

 

2.1.3 Investment Promotion and Protection 

 

2.1.3.1 Overview 

 

The aim of Part III of the ECT is to bind Contracting Parties to provide certain standards of 

treatment to investments of other Contracting Parties to reduce associated investment risks 

and offer legal stability; thereby acting as inducement for investors to invest.9  

 

The main standards of treatment contained in Part III are found in two provisions: Art 10, 

relating to general standards applicable including fair and equitable treatment (FET), a prohi-

bition against unreasonable or discriminatory measures and treatment no less favourable than 

that required by international law; and Art 13 which establishes a prohibition against expro-

priation.10 A breach of any of these standards by a Contracting Party can give rise to potential 

claims from investors for redress, with such claims being enforceable via the Part V dispute 

settlement regime.  

 

Importantly, a small number of exceptions exist to the applicability of the ECT. These are 

principally found in Art 24 which outlines generally applicable exceptions including 

measures: necessary for the protection of human, animal or plant life or health; for the protec-

tion of essential security interests; and for the maintenance of public order. These provisions 

are supplemented by Art 21 which stipulates the non-applicability of any of the treaties provi-

sions for Taxation Measures.11 Art 13 is excluded from the ambit of both Art 2412 and Art 21 

                                                 
8 Energy Charter Protocol on Energy Efficiency and Related Measures. 
9 See generally, Waelde, 1995, p-5-72. 
10 See, Roe, 2011, p.107-135 for a complete outline of the protection standards found in Part III. 
11 Defined in Art 21(7)(a). 
12 Art 24(1). 
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which outlines a separate regime for expropriations which occur pursuant to Taxation 

Measures.13 

 

2.1.3.2 Expropriation 

 

Within Art 13 it is noted that ‘Investments of Investors of a Contracting Party in the Area of 

any other Contracting Party shall not be nationalised, expropriated or subjected to a measure 

or measures having effect equivalent to nationalisation or expropriation’. Importantly, this 

prohibition can be bypassed if a Contracting Party satisfies the cumulative conditions listed 

later in Art 13. These conditions require that an expropriation is ‘for a purpose in the public 

interest’; not discriminatory’; ‘carried out under due process of law’; and is ‘accompanied by 

the payment of prompt, adequate and effective compensation’.  

 

To understand Art 13, it is important to distinguish between direct and indirect expropriations.  

Regarding direct expropriations (direct takings of an Investment by the State), their overt na-

ture entails that the main assessment will centre around a review of whether the cumulative 

criteria have been satisfied by the expropriating Contracting Party. Notably, where a direct 

expropriation occurs compensation will be due to a claimant irrespective of the outcome.14  

 

In the case of indirect expropriations, or ‘measures having equivalent effect to expropriation’ 

the main question revolves around the existence of expropriation. Naturally, the facts of the 

case will almost always fail to satisfy the cumulative conditions of Art 13. As Nathanson 

notes determining the existence of an expropriation is not straightforward given that ‘the 

boundary between a government's authority to regulate and tax and indirect expropriation 

which requires compensation is ambiguous’.15 Exorbitant regulations or confiscatory taxation 

are measures which may entail an indirect, or de facto, expropriation.16 

 

2.1.3.3 FET  

 

In addition to the prohibition against unlawful expropriations, the ECT provides for a raft of 

substantive investment protections in Art 10. While these include inter alia obligations to 

provide national treatment, a prohibition against unreasonable and discriminatory measures, 

the applicability of the minimum standard of treatment under public international law as well 

                                                 
13 Art 21(5). 
14 Dolzer, 2012 p.100-101. 
15 Nathanson, 2013 p.871. 
16 Höber, 2010, p.161. 
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as an ‘umbrella clause’, it is the standard of FET which is most successfully invoked in arbi-

tral tribunals. 

 

While the FET standard has been known to elicit debate as to whether it refers to an autono-

mous standard or the minimum standard required under international law, 17 in the case of the 

ECT its existence as an autonomous standard is widely accepted.18 This has been inferred via 

the inclusion of an independent minimum treatment standard subsequently in Art 10(1).19  

 

Discerning the exact content of an autonomous FET standard is complex given the phrase’s 

ambiguous terminology combined with its flexible application in disputes. Nonetheless, as 

Höber notes, arbitral tribunals ‘have found it to include principles such as the protection of 

legitimate investor expectations…the principle of transparency, the good-faith and abuse of 

rights principles, due process, proportionality and the prohibition on arbitrariness’.20 While 

none of these elements can be held to singularly encapsulate the FET standard, it is the con-

cept of legitimate expectations which typically forms the focal point of a tribunals analysis. 

 

To assess whether the expectations of an investor qualify as legitimate a tribunal will typically 

review the conduct of the host-state (relevant in the case of assurances of investment condi-

tions) as well as the regulatory framework relied upon by the investor prior to their final in-

vestment decision. In the absence of explicit assurances from authorised state officials or the 

inclusion of stabilisation clauses, an expectation of regulatory stability will not qualify as le-

gitimate.21 Rather, as noted in Charanne, a legitimate expectation will arise ‘when modifying 

the regulation under which [an investor] made the investment, the State will not act unreason-

ably, contrary to the public interest, or in a disproportionate manner’.22  

 

2.1.4 Investor-State Dispute Settlement 

 

A final important element of the ECT’s investment framework is the investor-state dispute 

settlement (ISDS) system outlined in Art 26. This system permits an investor of a Contracting 

Party to raise a claim directly against another Contracting Party for a breach of its Part III 

                                                 
17 See generally, Dolzer, 2012 p.130-160. 
18 Roe, 2011, p.108-115. 
19 Art 10(1) notes that ‘In no case shall such Investments be accorded treatment less favourable than that required 

by international law’. 
20 Höber, 2010, p.158. 
21 See, for example, Eiser v Spain, para.362-371. 
22 Charanne v Spain (translated), para.514. 
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obligations. While the inclusion of ISDS is a standard feature of IIAs it can be considered 

particularly relevant for investments in the energy sector in two chief respects.  

 

Firstly, costs relating to investments in the energy sector are often vast. Furthermore, the life-

spans of these investments are long, usually in the decades, with profits being generated only 

in the latter stages of the investment when most of the capital has already been committed.23 

Moreover, it can generally be considered that the greater the lifespan of a project, the higher 

the likelihood that regulatory changes will be made that prejudice an investment (e.g. via gov-

ernment succession or due to external political events). The purpose behind ISDS is therefore 

to induce investments by operating as a means which affords an investor the ability to directly 

enforce investment protection standards against Contracting Party. This in turn can mitigate 

uncertainties and safeguard high-risk investments; and can disincentive abusive conduct of 

Contracting Parties.  

 

Secondly, ISDS allows investors to pursue their claims through international arbitration. Es-

sentially, this elevates an investor’s domestic claim against a host-State to the realm of inter-

national law. This can be advantageous as it affords an investor the possibility of a neutral 

forum which can bypass any partiality or corruption that may be prevalent in domestic judi-

cial systems. This is especially relevant for energy sectors which have been characterised by 

high levels of state control.24  

 

To pursue claims through ISDS the ECT offers investors a variety of alternative arbitration 

institutions.25 These are the Arbitration Institute of the Stockholm Chamber of Commerce, ad-

hoc arbitration under the UNCITRAL rules26 and the International Centre for Settlement of 

Investment Disputes (ICSID) established under the Convention on the Settlement of Invest-

ment Disputes between States and Nationals of other States (ICSID Convention). Any awards 

of arbitration are to be final and binding27 and enforceable through the United Nations Con-

vention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York 

Convention).28 Since the ECTs entry into force in 1998, the ISDS has been relied upon in 113 

arbitration claims.29  

 

                                                 
23 Iacob, 2016, p.71. 
24 Low and Battaglia, 2015, p.475-513. 
25 Art 26(4) 
26 Arbitration Rules of the United Nations Commission on International Trade Law. 
27 Art 26(6) 
28 Art 26(5)(b). Formally this includes only those Contracting Parties who have acceded to the New York Con-

vention. At present, however, this is currently the case for all Contracting Parties to the ECT. 
29 UNCTAD Investment Policy Hub, http://investmentpolicyhub.unctad.org/ISDS/FilterByApplicableIia.  

http://investmentpolicyhub.unctad.org/ISDS/FilterByApplicableIia
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On a final note, while international arbitration is often seen as the preferred option for inves-

tors, claims may also be submitted to domestic courts.30 Given the high costs associated with 

international arbitration,31 this may be advisable when the sums of capital involved in a claim 

are modest. However, it is worth noting that any litigation that occurs through this route will 

be shaped by the host State’s judicial framework and subject to its rules governing the hierar-

chy of domestic and international norms which may provide for weaker (or stronger) out-

comes than if the same claim was pursued through international arbitration. 

 

2.1.5 The Relationship between the ECT and EU Treaties 

 

A further element which must be addressed in the context of this thesis is the legal relation-

ship which exists between the ECT and the EU treaties. While both regimes have been de-

signed to be, at least in principle, legally compatible and mutually reinforcing, recent arbitral 

awards issued pursuant to ISDS under the ECT have indicated that certain tensions exist at the 

heart of this relationship. This discord relates primarily to the application of the ECT invest-

ment protection standards by arbitral tribunals to intra-EU disputes within the jurisdiction of 

the Court of Justice of the European Union (CJEU) and EU law, this is to say the possibility 

for investors in one EU Member State to raise a claim against another Member State.32. 

  

This issue has appeared twice: firstly, during the mid-to-late 2000’s and relating to the use of 

long-term power purchase agreements;33 and secondly between 2012 and the present where a 

plethora of claims have been submitted due to the abrupt removal of subsidies for investors in 

RES-E.34 The impact of this relationship has been made increasingly relevant by the latter 

group of cases which represent over half of the total ISDS proceedings instituted through the 

ECT.35   

 

Taken at face value the issue appears simple given that both the EU and its Member States are 

Contracting Parties to the ECT and that there is no ‘disconnection clause’ to indicate that in-

tra-EU disputes should not be accepted by courts or arbitral tribunals.36 Despite this a few 

                                                 
30 Art 26(2)(a) 
31 The recent tribunals of Eiser and Charanne were convened at costs of €950,000 and €1.3 million respectively. 

See, Eiser v Spain, para. 483 and Charanne v Spain (Translated), para.573.  
32 Kleinheisterkamp, 2012. 
33 For further details see, Bonafé and Mete, 2016, p.180-183.  
34 For further details see, Behn et al, 2017  
35 They currently represent 60 of the 113 cases. Supra, note 15. 
36 See, Rreef Infrastructure v Spain, para.65-66. 
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arguments have been put forward by either respondents or the Commission which assert the 

opposite.37 Two of these arguments are summarised in short below.   

 

The first argument relates to jurisdiction and maintains that any claim relating to two EU 

Member States would not fulfil the criteria of ‘an Investor of another Contracting Party’ as 

required by Art 26. Namely this is so because the claim would be made between ‘the same’ 

Contracting Party – the EU. This argument is however problematic on two counts. Firstly, 

even in cases concerning the possession of dual nationality, such as of a Member State and the 

EU, an investor is not precluded from adopting the nationality most favourable for their exer-

cise their rights under the treaty. All that is required by the ECT is the possession of citizen-

ship, nationality, permanent residence, or legal organisation in a Contracting Party.38 Second-

ly, EU nationality is conditional upon possession of a Member State nationality and does not 

exist sui generis. This is specified as a matter of EU law which notes: ‘Citizenship of the Un-

ion shall complement and not replace national citizenship’.39 As a result of this conditionality, 

which is not a facet of traditional notions of citizenship, it is questionable whether EU nation-

ality can be regarded as a nationality or citizenship proper under the ECT.  

 

The second argument relates to the merits of a dispute and notes that a tribunal40 constituted 

under the ECT is required to ‘decide the issues in dispute in accordance with this Treaty and 

the applicable rules and principles of international law’.41 Here it is noted that EU law repre-

sents applicable rules and principles of international law and should be considered by tribu-

nals. This is then supplemented by Art 31(3)(c) of the VCLT which specifies that interpreta-

tion of a treaty’s meaning should take into account ‘any relevant rules of international law 

applicable in the relations between the parties’. Accordingly, it is claimed that the two re-

gimes, the ECT and EU should, if possible, be read compatibly, so that compliance with EU 

law, in and of itself, should be presumed to satisfy the requirements of Part III.42   

 

This argument is subject to certain weaknesses. Firstly, it neglects that a tribunal’s primary 

role is to assess a Contracting Party’s compliance with the Part III provisions. Other rules of 

international law, whether established via treaty or customary international law, are considera-

tions for a tribunal to bear in mind, but do not represent a tribunal’s raison d’être. Conversely, 

to assert that a tribunal could be positioned to determine, even implicitly, compliance with EU 

                                                 
37 Roe, 2011 p.89-103. 
38 Art 1(7) ECT 
39 Art 20(1) TFEU 
40 Note, this obligation does not apply for domestic courts. 
41 Art 26(6) ECT. 
42 Roe, 2011, 95-98. 
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obligations would in fact appear to amount to ‘an excess of powers’. Secondly, the issuing of 

an award under the ECT does not strictly speaking represent any incompatibility with EU, 

even when it contravenes EU legislation. One way this is made possible is through the New 

York Convention which notes that recognition and enforcement of an arbitral award may be 

refused by a Contracting State (i.e. an EU Member State) on public policy grounds.43 A solu-

tion parallel to this has already been adopted by an English High Court in Micula v Romania 

which tackled the enforceability of an ICSID award granted based on a bilateral investment 

treaty between Romania and Sweden.44  

 

Despite the refutations of the positions above it is possible that such argumentation will con-

tinue to be forwarded by respondents and the Commission in pending and future intra-EU 

disputes. Nonetheless, the applicability of the ECT to intra-EU claims has been repeatedly 

affirmed by arbitral tribunals.45  Accepting the position of these intra-EU arbitral awards as 

indicative of the interpretation of future intra-EU arbitrations, the remainder of this thesis will 

adopt the same conclusion. It will approach the ECT as an instrument applicable both within, 

and beyond, the borders of the EU, with EU law being treated as a fact to consider when as-

sessing the ECTs applicability on intra-EU energy issues.                                                                                

 

2.2 Electricity in the European Union  

 

2.2.1 Introduction 

 

Around the same time as the ECT entered into force, the EU embarked upon a process of ma-

jor reform of its regional energy market. This reform has been enacted through a profusion of 

legislative activity over the last two decades, which has included the release of three major 

energy packages46 and numerous supplementary regulations and directives. This has resulted 

in the electricity market, as a constituent part of the energy sector, being subject to a dense 

legal framework. 

 

The initial frames for this reform were based on ensuring a liberalized and competitive re-

gional energy sector in a market traditionally dominated by national monopolies, high levels 

of vertical integration, poor cross-border connectivity and absent of effective competition.47 It 

                                                 
43 Art V(2(b). 
44 Micula & Ors v Romania & Anor. 
45 See, for example, Electrabel v Hungary, Part V, p.15-16, Charanne v Spain (translated), p.47-52 and Blusun v 

Italy, p.94-104.  
46 In 1996/98, 2001 and 2009. 
47 See, COM (88) 238 for initial frames and SEC (2006) 1724, p.131-205. 
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was observed that liberalization could help to reduce the costs for final customers and en-

hance the security of supply viz-à-viz competitive regional marketplaces; the removal of bar-

riers for new market entrants; prohibitions of anti-competitive practices; and enhanced re-

gional cooperation and interconnectivity. 

 

In addition, as global consensus has consolidated around the need to tackle climate change, 

decarbonization efforts have found an equal footing in this reform agenda. This has led to the 

release of legislation specifically designed to promote renewable technologies and prioritize 

grid access for renewable energy sources of electricity (RES-E).48 Under the Paris Agreement 

this focus is set to continue. Internationally, the EU is committed to 40% reduction of green-

house gas emissions by 2030.49 To achieve this the Commission has estimated that the share 

of renewable energy sources of electricity (RES-E) will have to increase from 28.3%50 to at 

least 45% of total electricity production.51 

 

To provide a relevant framework for the discussion in later chapters this section will present 

an overview of the current design of the electricity market followed by outline of the main 

market design alterations anticipated by the introduction of the CEP. It is worth noting that 

the CEP can be considered as representing the expected regulatory direction for the post-2020 

EU electricity system. These overviews are supplemented by summaries of the key current 

and emerging market actors. 

 

2.2.2 Current Market  

 

2.2.2.1 Market Actors 

 

Electricity production forms the supply side of the market and is divisible into two separate 

categories: large scale generation and distributed generation. Large scale generation utilizes 

centralized production facilities (e.g. power plants; hydropower reservoirs; and large-scale 

solar/wind farms) and is connected to the electricity network via high voltage transmission 

cables. Distributed generation, on the other hand, refers to the use of decentralized generation 

assets (e.g. small-scale solar panels and wind power; small hydro; and biomass) which are 

most commonly employed for either commercial purposes or self-generation and are typically 

connected to lower voltage distribution networks.  

 

                                                 
48 Directive 2001/77/EC and Directive 2009/28/EC. 
49 http://www4.unfccc.int/submissions/INDC/Published%20Documents/Latvia/1/LV-03-06-EU%20INDC.pdf. 
50 COM(2017) 57 p.16 
51 COM(2014) 15 p.6. 

http://www4.unfccc.int/submissions/INDC/Published%20Documents/Latvia/1/LV-03-06-EU%20INDC.pdf
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The electricity network or grid consists of transmission and distribution lines which deliver 

electricity from the site of generation to the final customer. These lines are highly comparable 

in their functions and are designated primarily as transmission or distribution facilities on the 

basis of their voltage carrying capacity.52 These networks are managed by either transmission 

system operators (TSOs) or distribution system operators (DSOs).  

 

Customers naturally form the demand side of the electricity market. These actors can be sub-

divided into wholesale customers – e.g. large-scale industrial customers – who purchase elec-

tricity directly from the wholesale market; and retail customers – small-scale industrial, ser-

vice or household customers – who purchase from an intermediary – retailers.  

 

An activity available on the electricity market is storage. Storage has historically referred to 

either the stockpiling of fossil fuels by governments and market actors or to storage obtained 

from hydropower facilities. This situation has continued through to the present due to the 

technical difficulties associated with creating commercially attractive solutions for the storage 

of non-hydro RES-E.  

 

In addition, the operation of the electricity market is further supplemented by non-commercial 

actors which include: national regulatory authorities which supervise the implementation of 

EU market rules in Member State markets (including unbundling, third party access and com-

petition rules); and regional bodies – including the Agency for the Cooperation of Energy 

Regulators (ACER), the European Network of Transmission System Operators for Electricity 

(ENTSO-E), and pending approval of the CEP, an ‘EU DSO Entity’ – which act to promote 

cooperation and establish standards, such as network codes, applicable on a pan-European 

basis.   

 

Finally, in addition to actors regularly operating within the electricity market, other actors 

from different sectors are crucial in supporting the markets functioning. These actors can be 

classed as supporting service providers. Several functions may be provided via such actors 

including: the construction and maintenance of key infrastructure (e.g. generation plants, the 

electricity grid etc.); financial services including project financing, accounting, insurance and 

financial advice; and legal services.  

 

 

 

                                                 
52 See, Art 2(3) and Art 2(5) of Directive 2009/72/EC for the respective definitions of transmission and distribu-

tion. 
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Figure 1. The ‘power system of today’. 

Source: Eurelectric, 2011, p.16.  

 

2.2.2.2 Market Design 

 

The 3rd energy package, released in 2009 is the primary legislative framework regulating the 

regional electricity market. A central achievement of this regulatory package was the liberali-

sation of the electricity network. This was accomplished via two complimentary initiatives: 

requirements for the unbundling of TSOs and DSOs; and requirements that these operators 

provide third party access to generation facilities on a non-discriminatory basis.  

 

The former concept, unbundling, refers to either a functional or legal separation of transmis-

sion/distribution activities from generation and supply.53 The naturally monopolistic of net-

work systems gave rise to concerns of abusive market practices including discriminatory net-

work access and tariff structures. In addition, in the case of vertically integrated companies 

(managing both upstream and downstream market activities) there were concerns that the de-

velopment of the transmission and distribution networks would only occur when it benefitted 

the controlling undertaking.54 To tackle this the 3rd energy package makes provision for the 

development of TSOs and DSOs which are to be entrusted to operate distribution and trans-

                                                 
53 See, Art 9, Art 14 and Art 26, Directive 2009/72/EC.  
54 SEC(2006) 1724, p.151-169. 
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mission networks and must perform their functions on an independent basis from other market 

activities. 

 

While a degree of discretion is permitted to Member States on the ultimate form of unbun-

dling for TSOs the outcome is to be the same55 – it must be ‘effective in removing any con-

flict of interest between producers, suppliers and transmission system operators’.56 DSOs are 

similarly required to be legally unbundled57 which is considered as being ‘independent in le-

gal form, organization and decision making’ from non-distribution related activities (includ-

ing supply).58 Member States are permitted to derogate from unbundling obligations for DSOs 

serving less than 100,000 connected customers or serving small isolated systems.59  

 

In addition, following the 3rd energy package’s introduction, TSOs and DSOs both became 

subject to transparency and non-discrimination obligations to ensure third party grid access. 

Both are required to adopt non-discriminatory market-based methods for the allocation of 

network capacity to suppliers which must occur on a use-it-or-lose-it basis.60 An important 

exception to these requirements exists in the case of ensuring priority access to the grid for 

RES-E.61 

 

While reform of the electricity network represented the primary focus of the 3rd energy pack-

age it was complemented by regulation promoting the development of RES-E generation. In 

addition to granting priority grid access for RES-E, Member States are permitted to use sup-

port schemes to finance the growth of RES-E.62 In addition, the later introduction of the 2012 

Energy Efficiency Directive permits Member States to employ support schemes to encourage 

the development energy efficiency solutions.63 

 

This departure from strict market-based policies was justified by the imperative of reforming 

electricity production to meet the challenges of climate change. In addition, public support 

schemes were viewed as necessary to enable RES-E to become cost-competitive with incum-

bent fossil fuels. The use of these policies can be viewed as a chief driver of RES-E growth 

within the EU which has led to the share of gross electricity consumption from RES-E to in-

                                                 
55 See, Ebril, 2016, p.83-87 for a summary of the alternatives. 
56 Recital 12, Directive 2009/72/EC. 
57 Art 26, Directive 2009/72/EC. 
58 Art 26(1), Directive 2009/72/EC. 
59 Art 26(4), Directive 2009/72/EC. 
60 Art 32, Directive 2009/72/EC. 
61 Art 16, Directive 2009/28/EC. 
62 Art 3(3)(a) Directive 2009/28/EC. 
63 Art 8(2), Art 20, Directive 2012/27/EU. 
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crease from 19% in 2009 to 29.6% in 2016.64 Despite this, the use of support schemes, or state 

aid, has been far from controversy-free. Rather three main concerns have been raised regard-

ing their use. 

 

Firstly, it has been noted that there is a tendency of state aid to produce biases which create 

distortions when state aid is implemented at a national level. This may lead to a loss of alloca-

tive efficiency at the European level, whereby private actors are encouraged to deploy new 

assets based on favourable subsidization regimes present in some Member States, while other 

more productive geographical areas within the EU may suffer from underinvestment.  

 

Secondly, distortions are also made possible through preferences for increased electricity gen-

eration vis-à-vis demand-side solutions. One study, commissioned by the Commission in 

2014, noted that of all the support given in 2012 over 70% went to support electricity genera-

tion while only 8.5% was provided to enable energy savings.65 Given that EU regulations 

provide for separate frameworks when granting state aid for generation, storage and demand-

side solutions,66 it is likely that demand-side solutions were not able to compete for the plenti-

ful supply-side subsidies. Rather the influx of subsidised RES-E may have hampered their 

cost-effectiveness by artificially lowering the cost of electricity and thus reducing benefits 

available via energy savings. Such a development is alluded to in the sectoral inquiry on ca-

pacity mechanisms which noted that ‘the EU as whole is currently in a situation of overcapac-

ity’.67 

 

Finally, it has been noted that public intervention redistributes costs onto consumers and/or 

taxpayers preventing the ‘true cost’ of goods and services being made visible. Particularly 

strong evidence for this was provided in a Commission Communication from 2016 which 

noted that while there was reduction in wholesale energy prices by 70% between 2008 and 

2015, retail prices rose 3.2% annually.68 The cause behind this disparity has been assigned to 

increased network costs, taxes and levies which at least partially trace their origins back to 

favourable subsidization regimes for RES-E.69 

 

                                                 
64 http://ec.europa.eu/eurostat/statistics-explained/index.php?title=File:Table_3-

Share_of_electricity_from_renewable_sources_in_gross_electricity_consumption_2004-2016.png  
65 ECOSFYS, 2014 p.20-27. 
66 Regulation 651/2014, Section 7. 
67 COM(2016) 752. 
68 COM(2016) 679. 
69 Ibid.  

http://ec.europa.eu/eurostat/statistics-explained/index.php?title=File:Table_3-Share_of_electricity_from_renewable_sources_in_gross_electricity_consumption_2004-2016.png
http://ec.europa.eu/eurostat/statistics-explained/index.php?title=File:Table_3-Share_of_electricity_from_renewable_sources_in_gross_electricity_consumption_2004-2016.png
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2.2.3 The Clean Energy Package 

 

2.2.3.1 Overview 

 

The Commission notes that the CEP is aimed at ‘accelerating, transforming and consolidating 

the EU economy’s clean energy transition’.70 Primarily, this package seeks to alter the market 

structure to allow the electricity system to cope with an unstable supply-side produced by an 

ever-increasing level of intermittent and variable RES-E.  

 

This development of system flexibility is to be accomplished via the promotion of actors on 

the demand-side of the market. To provide for this the CEP anticipates the development of 

new market actors including active customers, explicit demand response (e-DR) providers, 

aggregators and energy service companies (ESCOs). In addition, to enable these changes the 

CEP facilitates for the removal of price distortions caused by public intervention and the crea-

tion of a level playing field between competing market actors.  

 

While there are additional legislative instruments of the CEP worthy of review it is the pro-

posals for revised rules for the common market in electricity contained in both a Directive 

(IME-Dir)71 and a Regulation (IME-Reg);72 amendments proposed in the proposed Energy 

Efficiency Directive;73 as well as a revised renewable energy Directive (REN-Dir) that will be 

relevant for this subsection.74 This subsection starts off by outlining the emerging actors in the 

electricity market and is followed by a review of the main market design changes outlined in 

the noted proposals. 

 

2.2.3.2 Emerging Market Actors 

 

An active customer refers to a customer which participates directly in the electricity market 

by consuming, storing and selling self-generated electricity, providing storage capacity to 

market actors or by acting as e-DR providers.  

 

e-DR occurs when a customer moderates their consumption, most likely during periods of 

scarce supply, in return for financial incentives from a third party. The entities purchasing e-

                                                 
70 COM(2016) 860, p.3. 
71 COM(2016) 864. 
72 COM(2016) 861. 
73 COM(2016) 761. 
74 COM(2016) 767. 
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DR may vary,75 but are expected to primarily be aggregators, TSOs and DSOs.76 Aggregators 

are likely to purchase e-DR for resale onto the wholesale market, while TSOs and DSOs may 

purchase e-DR for managing network congestion or for balancing services. An illustration of 

the impact of e-DR on electricity demand is provided in figure 2. 

 

 

 
Figure 2. The impact of e-DR on an electricity demand curve. 

Source: IEA, 2016 p.155. 

 

Energy service companies (ESCOs) provide energy management services to help customers 

realize energy savings potentials or to facilitate for the provision of e-DR. Common solutions 

offered by ESCOs include the installation of smart-metering systems and energy management 

systems, which can track a user’s electricity consumption data at a sub-meter level, and user-

friendly consumption-related software platforms.77 In addition, either ESCOs or aggregators 

may provide solutions for the provision of e-DR by offering automated load control, whereby 

the energy consumption of smart appliances can be modified in real-time either through re-

mote access by an ESCO/aggregator or in response to an activation signal (e.g. the electricity 

price).78 

 

The role of an aggregator is to combine multiple customer loads (for demand response) or 

electricity generated from multiple sources, for sale.79 Importantly, this aggregation does not 

                                                 
75 Behrangrad, 2015, p.273-277.  
76 Smart Grid Taskforce, 2015, p.16. 
77 Behrangrad. 2015 p.272-273. 
78 Ibid. 
79 See, IME-Dir Art 2(14). This definition expands upon the current definition of aggregation provided in Art 

2(45) of Directive 2012/27/EC which only recognizes demand response aggregation. 
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occur physically,80 but rather aggregators, like retailers, have expertise in data management 

and collect the electricity consumption/generation data of their customers. Based on this data 

they can sell the ability of their customers to reduce their electricity consumption (or increase 

their generation) to other market participants.81  

 

 
Figure 3. The 'smart system of tomorrow'. (See Figure 1 for an explanation of the symbols used) 

Source: Eurelectric, 2011 p.17. 

 

2.2.3.3 Development of the Demand-Side  

 

A key aspect of the CEP is its attempt to create a regulatory regime that reflects an electricity 

market with an active demand-side by introducing and developing the definitions and roles of 

emerging market actors. Key examples of this include the extension of the definition of an 

aggregator82, the introduction of a definition for active customers83 and the integration of e-

DR, storage and aggregation into the core of the electricity market design.84  

                                                 
80 See, International Energy Agency, 2016 p.165. Note: aggregators do not have a physical point of contact with 

the electricity grid. 
81 Ikäheimo et al, 2010. 
82 IME-Dir Art 2(14) and Art 2(15). The definition in Art 2(45) Directive 2012/27/EU does not include aggrega-

tion of generated electricity.  
83 IME-Dir Art 15.  
84 This occurs primarily through Arts 13, 15 and 17 of the IME-Dir. 
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Furthermore, the CEP develops the pre-existing market access rules and non-discrimination 

obligations by extending them towards demand-side actors. Regarding market access, Art 17 

of the IME-Dir specifies that ‘Member States shall ensure access to and foster participation of 

demand response, including through aggregators in all organised markets’. This is supple-

mented by a clarification on the position of e-DR and aggregation vis-à-vis generation: 

‘Member States shall ensure that national regulatory authorities encourage final customers, 

including those offering demand response through aggregators, to participate alongside gener-

ators in a non-discriminatory manner in all organised markets’.85 

 

Non-discrimination obligations are importantly elaborated for both TSOs and DSOs. Notable 

in this regard is Art 11(1) of the IME-Reg which states that ‘[d]ispatching of power genera-

tion facilities and demand response shall be non-discriminatory and market based’. In addi-

tion, Art 17(2) of the IME-Dir which notes ‘Member States shall ensure that [TSOs] and 

[DSOs] when procuring ancillary services, treat demand response providers, including inde-

pendent aggregators, in a non-discriminatory manner, on the basis of their technical abilities’. 

 

Importantly, the CEP attempts to eliminate barriers which prevent the formation of real-time 

price signals – such as regulatory price-fixing and the use fixed-price contracts by retailers.86 

Such practices have resulted in a ‘perfectly inelastic’ short term demand87 whereby customers 

are discouraged from modifying their consumption in line with actual levels of supply. The 

consequence of these practices being that they often frustrate the viability of demand-side 

management business models, such as e-DR, which often rely on scarcity, or peak pricing.88  

 

The removal of a number of these barriers is tackled in the IME-Dir89 through Art 11 which 

entitles every final customer to dynamic price contracts alongside a restriction on public in-

terventions in electricity price formation.90 Moreover, the ability of final customers to respond 

to real-time price signals is ensured at a technological level by Art 21 which provides every 

final customer with an entitlement to a smart-meter. It is explicitly noted that smart meters 

must be able ‘to deliver the desired connectivity of the metering infrastructure with customer 

energy management systems in near-real time’.91 

                                                 
85 IME-Dir Art 17(1) 
86 Ibid p.5. 
87 De Jonghe et al, 2011 p.2. 
88 IEA, 2016 p.153-170. 
89 Eurelectric, 2015, p.7-8. 
90 IME-Dir Art.5. 
91 IME-Dir Art 21(1)(b). 
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2.2.3.4 Level Playing Field 

 

A further central feature of the CEP is the attempt to establish a level playing field between all 

actors in the electricity market. This is specified in the explanatory memorandum to the IME-

Reg which states that ‘[t]he policy options adopted are aimed at creating a level playing field 

amongst all technologies and removing market distortions’.92 This intention is reiterated in 

Art 3 of the IME-Reg which outlines ‘all generation, storage and demand resources shall par-

ticipate on equal footing in the market’ (emphasis added).  

 

While a key aspect of enabling a level playing field is through ensuring market access and 

non-discriminatory treatment to all market actors, discussed above, a further measure that can 

be taken is limiting the ability of Member States to provide state aid to market participants. In 

general, the CEP has been viewed as more restrictive on its allowance of state aid than the 3rd 

energy package, but nonetheless permits the use of support schemes in two respects.  

 

Firstly, the CEP proposes no changes to the rules regarding support schemes for energy effi-

ciency under the amendments proposed to the Energy Efficiency Directive. It has not yet been 

made clear whether e-DR and aggregation are included within the ambit of these schemes, 

however their incorporation within this Directive appears to indicate this possibility.93 This 

would also be congruent with the Commissions recognition that the development of these 

emerging actors will require significant public support.94 

 

Secondly, Art 4 of the Ren-Dir permits Member States to continue to apply support schemes 

to RES-E generation. In contrast to the current Renewable Directive however,95 such support 

schemes are subject to certain qualifications. Namely, ‘they shall be designed so as to avoid 

unnecessary distortions of electricity markets and ensure that producers take into account the 

supply and demand of electricity as well as possible grid constraints’. 

 

Precisely what the Commission is trying to accomplish via these qualifications is unclear. 

While it is evident that the inclusion of the word ‘unnecessary’ establishes a threshold beyond 

which market distortions will not be permitted, the dividing line between a necessary and an 

unnecessary market distortion is not clarified. In addition, the requirement that Member States 

‘take into account the supply and demand’ is equivocal. Doubt exists as to whether this exists 

                                                 
92 COM(2016) 861 p.10 
93 See for example,  
94 COM(2016)763. 
95 Directive 2009/28/EC Art 3(3)(a). 
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as a separate obligation on Member States or an expression that the impact of a RES-E sup-

port scheme must not provide ‘unnecessary’ distortions for both the supply and demand sides 

of the market. There is little within the CEP which allows exact answers to these ambiguities, 

so they remain at present unresolved.  

 

The third form of public intervention (though one that may not formally qualify as state aid) 

permitted by the CEP is priority dispatch for certain sources of RES-E vis-à-vis other electric-

ity generating installations. These sources include small scale RES-E installations operating at 

less than 500 kilowatts (kW) (and decreasing to either 250kW or 125kW after 2026 depend-

ing on the share of RES-E in the market subject to priority dispatch).96 In addition, facilities 

that are already enjoying priority access under earlier legislation will continue to receive this 

benefit.97 Importantly, while this provision represents an imbalance of treatment between 

electricity producers, dispatch between generation and e-DR is unaffected.  

 

2.2.4 Conclusion 

 

The direction of EU policy objectives within the electricity market is clear. It anticipates 

growth in business models on the demand-side of the market to counterbalance the variability 

connected with a growing share of RES-E. To facilitate for this growth the CEP seeks a de-

velopment of demand-side business models, provides customers with a framework which at-

tempts to place them at the centre of the market, removes technological and regulatory barri-

ers to market entry and attempts to establish a level playing field between supply and demand 

market actors. 

 

To enable this the introduction of the CEP foresees significant new investments within the EU 

electricity market. The Commission believes that by setting up ‘the right business environ-

ment through targeted signals, policies, standards and regulations’ the CEP can mobilise up to 

an additional 177 billion euros of public and private investment annually from 2021.98 It can 

be presumed, though it is not expressly stated, that this investment will be targeted towards a 

multitude of interrelated objectives including continued growth of RES-E, increased regional 

interconnectivity, and the development of emerging market actors and new clean energy busi-

ness models.99 It is with this desire for increased public and private investment in mind that 

this thesis will now turn to examine whether the ECT can provide a relevant framework for 

emerging actors in the EU electricity market 

                                                 
96 IME-Reg, Art 11. 
97 Ibid, Art 11(4). 
98 COM(2016) 763 p.2. 
99 COM(2016) 860 p-11-13 and COM(2016) 763 p.2. 
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3 The Interaction between the scope provisions of the ECT and a 

modern European Energy Sector  

 

3.1 Introduction 

 

As the European Union is in the process of transforming its energy sector into an increasingly 

decentralised market reliant on RES-E generation and demand-side management, the ECT, at 

a textual level remains temporally situated in a late 20th century energy market paradigm. This 

fixed textual form raises questions as to status of the ECT vis-à-vis European energy policy 

objectives. Consequently, this chapter assesses the continued relevance of the ECT by review-

ing the main scope provisions for Part III of the treaty against the emerging actors in the Eu-

ropean energy sector.  

 

To complete a full analysis of the scope of Part III, three separate features will be investigat-

ed. Firstly, an analysis will be conducted on the ECTs concept of investment. Namely, this 

will examine what form an investment must take to be included within Part III and whether 

the concept has sufficient breadth to capture investments associated with emerging business 

models. Secondly, potential restrictions based on the scale of an investment will be assessed. 

The relevant issue here being whether decentralised and smaller-scale investments are distin-

guished from conventional large-scale endeavours. Finally, a review will be conducted on the 

ECTs provisions regarding the origins of investments to determine whether this may have an 

impact.  

 

3.2 The Form of an Investment 

  

3.2.1 An ECT Investment 

 

The definition of an investment is provided for in Art 1(6). This article does not however, 

refer to an investment per se but rather to an “Investment”. Importantly, the use of both an 

upper-case ‘I’ and quotation marks indicates that the drafters of the treaty intended to create 

an autonomous definition of an investment specific to the ECT.100  

 

There are two main elements which taken together constitute an “Investment”. Firstly, there is 

an asset requirement – the first paragraph of Art 1(6) notes that an “Investment” means ‘every 

kind of asset’. This phrase is elaborated via an indicative list which includes property rights 

                                                 
100 Baltag, 2012, p.173. 
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(moveable, immoveable and intellectual); claims to and performance under contracts, licences 

and permits contracts; and stocks, shares or other forms of equity participation in a company. 

 

While this requirement has a low threshold – with one tribunal remarking that it ‘encom-

pass[es] virtually any right, property or interest in money or money’s worth’101 – it does not 

include all investments. Namely it excludes investments which are not assets. An example of 

a non-asset investment would be the financing of marketing campaigns to change public per-

ception – particularly relevant for new technologies which lack consumer support. 

 

The need to shift public perception is more than a purely theoretical issue as is evidenced by 

the public reaction to smart-meter rollouts. Despite the apparent advantages of smart-meter 

systems to enable e-DR, aggregation and assist self-generation and energy efficiency efforts, 

public engagement in certain jurisdictions has been low. For example, technical difficulties 

with installations, data privacy issues, low consumer engagement and scepticism to the ulti-

mate allocation of costs, have held back ambitious rollout plans in the UK.102   

 

Moreover, concerns have also been raised that returns from e-DR activities would not be of 

sufficient value for customers in the residential sector to justify their participation.103 To alle-

viate these concerns, the CEP turns to aggregators to create a low participatory burden for e-

DR combined with financial incentives or other forms of added value for final customers.104 

To accomplish this the use of and benefits from e-DR must be made visible and normal-

ised.105 Consequently, it is likely that should e-DR succeed in being integrated effectively in 

the electricity market that significant resources will be expended on marketing to drive its 

growth. While any final contracts for the provision of e-DR will be included under the Art 

1(6) concept of an ‘Investment’ any underlying shifts in public attitude to a position more 

accepting of e-DR will not. 

 

Another example of a non-asset investment could relate to the provision of services. The ex-

clusion of this form of investment may be attributed to the ECT as the notion of an ‘Invest-

ment’ does not explicitly provide for services. This has the potential to be problematic given 

the increasing trends towards the development of service providers within the electricity mar-

ket (e.g. via e-DR, ESCOs, aggregators). 

 

                                                 
101 Plama v Bulgaria, para.125. 
102 Sovacool, 2017. 
103 IEA, 2016 p.160. 
104 IEA, 2016 p.161. 
105 Ibid. 
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Despite a lacking an explicit reference to the provision of services, the broad nature of the 

concept of an asset nonetheless covers this business model indirectly. Thus, in the case of 

service providers in the electricity market, say aggregators or ESCOs, while the services 

themselves are not covered by Art 1(6), all the contracts, property (corporeal, incorporeal and 

intellectual), claims to money etc. (i.e. most relevant legal rights and obligations) will be. The 

outcome here is therefore that the distinction between a good and a service is unlikely to have 

any practical implication under the ECT.  

 

While the concept of an asset introduces certain limitations to the inclusion of investments 

within Art 1(6) it is rather the second element which establishes the main conceptual bounda-

ries of an “Investment”. It requires that an “Investment” is ‘associated with an Economic Ac-

tivity in the Energy Sector. This condition can be separated into two sub-elements – ‘an Eco-

nomic Activity in the Energy Sector’ and the concept of ‘associated with’.  

 

3.2.2 An Economic Activity in the Energy Sector 

 

3.2.2.1 Overview 

 

The notion of an ‘Economic Activity in the Energy Sector’ was included within the ECT to 

delimit the treaty’s application to the energy sectors of Contracting Parties and is defined in 

Art 1(5). It refers to ‘an economic activity concerning the exploration, extraction, refining, 

production, storage, land transport, transmission, distribution, trade, marketing, or sale of En-

ergy Materials and Products’. The definition of ‘Energy Materials and Products’ is provided 

by Art 1(4) and supplemented by Annex EMI and includes fossil fuels, nuclear energy and 

electrical energy.106  

 

Notable here are two central features. Firstly, the activities listed prima facie envisage a tradi-

tionally designed energy market focused on production and supply. This raises questions re-

garding the status of the more modern activities of energy efficiency, e-DR and aggregation 

under the ECT. What is crucial here is whether their omission means they are excluded from 

Art 1(5). 

 

Secondly, the list of activities appears exhaustive. If so this would mean that all activities, 

regardless of whether they are commonly found within an energy sector, must fit within a 

listed activity to be included within the ECTs scope. Such a view of Art 1(5) seems correct 

with two important caveats. 

                                                 
106 Annex EM1, 27.01-27.16.  
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The first caveat is that the scope of Art 1(5) is elaborated upon by Understanding 2 of the Fi-

nal Act. It notes that ‘[t]he following activities are illustrative of Economic Activity in the 

Energy Sector: (i) […] (vii) research, consulting, planning, management and design activities 

related to the activities mentioned above, including those aimed at Improving Energy Effi-

ciency. This is significant as on a purely textual reading of Art 1(5), it does not necessarily 

follow that such activities would be included.  

 

The use of the word ‘concerning’ operates as the second caveat. The question here is whether 

the relationship between an economic activity and the Art 1(5) activities should be interpreted 

narrowly or broadly. Under a narrow interpretation, ‘concerning’ would be interchangeable 

with the words ‘means’ or ‘is’ and would restrict Art 1(5) purely to the listed activities. Under 

a broad interpretation ‘concerning’ would constitute a more flexible relationship comparable 

with the notions of ‘related to’ or ‘associated with’. This would indicate that a sphere of activ-

ities surrounding the ‘core’ listed activity would be covered under Art 1(5). 

 

How these alternative interpretations should be reconciled is far from clear. On a linguistic 

level alone there seems to be support for a broad interpretation given the natural use of the 

word ‘concerning’. Such a position would have an added advantage of comfortably allowing 

for the direct inclusion of Understanding 2 of the Final Act within Art 1(5). At the same time, 

a similar result to the broad interpretation is provided for in Art 1(6) via the notion of ‘associ-

ated with’.107 Consequently, if the broad interpretation was to be accepted this would require 

that the notion of an ‘Investment’ must be ‘associated with’ an economic activity ‘associated 

with/related to’ a listed activity. The ultimate scope of the concept of an ‘Investment’ would 

be rendered so broad that it would diminish the purpose of distinguishing between an ‘Eco-

nomic Activity in the Energy Sector’ and other activities in the first place. 

 

Unfortunately, as the appropriate from interpretation for the word ‘concerning’ has not been 

assessed by arbitral tribunals this issue remains unresolved. Nonetheless the fact that the tri-

bunal in Amto v Ukraine neglected a discussion of ‘concerning’ in favour of the Art 1(6) con-

cept of ‘associated with’ may implicitly indicate that a narrow interpretation of ‘concerning’ 

would be adopted.108  

 

3.2.2.2 ESCOs 

 

                                                 
107 See Section 3.2.3 
108 Amto v Ukraine, para.36-43.  
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While paragraph (vii) of Understanding 2 makes it clear that ‘Improving Energy Efficiency’ is 

to be included within Art 1(5) this inclusion is made conditional on such improvements being 

related to an activity listed in the earlier paragraphs (i) to (vi). The impact of this conditionali-

ty is that to be able to determine whether an energy efficiency solution is covered under Art 

1(5) attention must be focused first on the activity that receives the energy efficiency solution. 

 

Given that the activities listed in Understanding 2 relate to a model of production and supply 

prevalent in traditional energy markets, only certain energy efficiency activities are included 

in Art 1(5) via paragraph (vii). Thus, while the assets deriving from a service relationship be-

tween ESCOs and generators, TSOs, DSOs and storage providers would be covered, the as-

sets used for energy services oriented towards other target groups such as residential, office-

based and industrial customers are likely to be excluded.  

 

Such an outcome appears inconsistent with the framework presented in the CEP which re-

gards ESCOs as providing an independent and beneficial commercial activity within the elec-

tricity market. On this point, while the Commission is conscious of the need for energy effi-

ciency savings in energy infrastructure, the main priorities are centred on improving the effi-

ciency in public and private buildings and energy intensive industries.109 With the Commis-

sion noting that ‘[e]nergy efficiency in buildings suffers from underinvestment’ and that 

‘[u]pscaling investment in public buildings […] depends on [the] availability of private fi-

nance and private energy service companies offering innovative mechanisms’,110 it is perhaps 

disappointing from an EU policy perspective that the notion of ‘Improving Energy Efficiency’ 

has such a narrow application under Art 1(5).  

 

3.2.2.3 Explicit Demand Response 

 

At the time of the ECTs drafting e-DR was largely unknown outside of academia.111 It is 

therefore unsurprising that it is not expressly included within Art 1(5). Despite this, it may 

still be possible for e-DR to be incorporated via a listed activity.  

 

The first hurdle to be overcome is understanding whether e-DR fits under Art 1(4). While this 

provision together with Annex E1 recognise electrical electricity, which is certainly relevant 

for enabling e-DR, they do not provide for an Energy Material or Product which would ade-

quately cover the notion of a customer moderating their electrical energy consumption in re-

turn for incentives. Consequently, given the exhaustive nature of these provisions, there is 

                                                 
109 COM(2016) 860, p-5-6 
110 COM(2016) 860, p.5 
111 See, Gellings, 1989 for an early review of the potential of e-DR. 
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little basis to support the inclusion of e-DR within Art 1(4). Thus e-DR activities are only 

likely to be included under Art 1(5) to the extent they conform to a relationship between a 

listed activity and electrical energy. 

 

There appear to be three possibilities for e-DR activities to be included as an Art 1(5) activity. 

Firstly, e-DR may be recognised as ‘Improving Energy Efficiency’ under paragraph (vii) of 

the Final Act. While this is not necessarily a self-evident conclusion it may be possible to ar-

gue that e-DR operates to enhance the system efficiency of the electricity network. For exam-

ple, if deployed optimally, e-DR can alleviate local transmission and distribution network 

congestion thus reducing or postponing the need for costly investments in additional network 

infrastructure.112 This view is congruent with the EU’s understanding of e-DR as is evidenced 

both via statements from key members of the Commission113 as well as the concept’s inclu-

sion within the 2014 Energy Efficiency Directive.114 

 

Despite the logic, this argumentation is not easily reconciled with either the definition of ‘Im-

proving Energy Efficiency’ as provided in Art. 19(3)(c) of the ECT; or Understanding 2 of the 

Final Act. When these provisions are viewed together it appears that ‘Improving Energy Effi-

ciency’ should be understood as referencing efficiency gains for specific products, services or 

activities and not in the context of an overall energy system. This is largely due to the addition 

in parenthesis of ‘a good or service’ in Art 19(3)(c) as well the conditionality to specific activ-

ities required by paragraph (vii) of Understanding 2.  

 

Secondly, it may possible for e-DR to fit under paragraph (vii) of the Final Act as a ‘man-

agement or design’ activity. Inclusion within this category would invoke the same condition-

ality that is applicable for ‘Improving Energy Efficiency’. Thus, the question here is whether 

e-DR could be considered ‘related to’ the ‘management and design’ of generation, transport, 

storage etc.  

 

Such an approach seems promising. There is clearly room for this interpretation regarding for 

TSOs and DSOs which may use e-DR to manage network congestion as well as all actors 

generally which may factor in this option to reduce operating costs or minimize network im-

balance fees.115 In fact, such a possibility is expressly provided for in the CEP which notes 

‘regulatory frameworks shall enable [DSOs] to procure services from resources such as dis-

                                                 
112 COWI et al, 2016, p.1-8.  
113 See, for example, the introduction of the Commission Vice President of the Energy Union, Maroš Šefčovič, in 

European Climate Foundation, 2016, p.1. 
114 See, Recital 44 and Art 15. 
115 Vallés et al, 2016, p.689. 
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tributed generation, demand response or storage and consider energy efficiency measures, 

which may supplant the need to upgrade or replace electricity capacity and which support the 

efficient and secure operation of the distribution’.116 A similar provision is also found for 

TSOs. 

 

Finally, as has been alluded to, if a broad interpretation of ‘concerning’ is taken in Art 1(5) it 

may be possible to claim that e-DR ‘concerns’ the ‘trade, marketing or sale’ of electrical en-

ergy. There are two possible arguments to such a claim. Firstly, without an original sale in 

electrical energy the notion of e-DR is redundant. As a result, e-DR is not only concerned, but 

is existentially concerned with the ‘trade, marketing or sale’ of electrical energy. Secondly, as 

an e-DR event affects the amount of energy consumed by a final customer this can be trans-

lated into it affecting the ‘trade’ of electrical energy. 

 

At the same time, this proposition is far from problem-free. Firstly, even though e-DR affects 

or is concerned with the ‘trade marketing or sale’ of an Energy Material and Product this is 

not necessarily the same as ‘concerning’. In fact, given its mode of operation, e-DR may be 

better considered as the antithesis of the ‘trade, marketing or sale’ of an Energy Material and 

Product by directly competing with electricity supply. Secondly, given that the original draft-

ers of the ECT were unaware of the ability of business models to develop around e-DR, its 

entry into the treaty through the wording of ‘concerning’ seems rather tenuous and contrived.   

 

3.2.2.4 Aggregation 

 

For the purposes of reviewing its inclusion within Art 1(5) aggregation as an overall activity 

is separable into two sub-activities: the aggregation of distributed generation; and e-DR ag-

gregation.  

 

The incorporation of distributed generation aggregation as an ‘Economic Activity in the En-

ergy Sector’ is unproblematic. It is certain that it would be considered as the ‘trade marketing 

or sale’ of ‘Energy Materials and Products’. The reversal of the direction of ‘trade, marketing, 

sale’ of electrical energy found in a traditional market (e.g. from distribution networks to the 

wholesale market via aggregators) should have no bearing on the activity’s inclusion within 

Art 1(5).  

 

In contrast, the status of e-DR aggregation is more elusive. Its positioning under the ECT is 

influenced by if and how e-DR is incorporated into Art 1(5). For example, if the wording of 

                                                 
116 IME-Dir Art 32(1). 
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‘concerning’ is found to include e-DR activities under the concept of the ‘trade, marketing 

and sale’ of an Energy Product and Material, one could by extension argue that e-DR aggre-

gation also should be included within this category. A similar argument seems achievable for 

viewing e-DR aggregation as ‘Improving Energy Efficiency’ vis-à-vis overall system effi-

ciency and as a ‘management and design’ activity. On the other hand, it may be arguable that 

it is e-DR which is the covered activity, and e-DR aggregation, while having a facilitative role 

in the market, would not independently satisfy the requirements of these activities. 

 

Perhaps the most realistic route for the inclusion of e-DR aggregation under Art 1(5) is via 

product bundling – the incorporation of e-DR into retail contracts, contracts for aggregated 

generation and/or via the use of ESCO services (e.g. smart energy systems, automated load 

control etc). By using bundling e-DR aggregation activities could become inseparably linked 

to a listed activity and thus would be de facto included in Art 1(5). The corollary of this how-

ever is that companies which have business portfolios extending beyond e-DR aggregation 

would be arbitrarily placed in an advantageous position relative to market actors whose sole 

focus is on e-DR aggregation.   

 

3.2.2.5 Further Remark 

 

While the main discussion on the concept has focused on activities which may not be covered 

under Art 1(5) it is also conceivable that technological developments may bring new indus-

tries within this provisions scope. One potential future example of this may involve the use of 

vehicle-to-grid storage. This solution involves electric vehicles (buses, cars, motorbikes etc) 

being connected directly into the electricity grid to operate as a storage device when the vehi-

cles are not being utilized by their owners.117 Several pilot projects by private actors are al-

ready underway in Member States to test the viability of this technology.118 

 

Should vehicle-to-grid storage develop beyond trials it is probable that compatible electric 

vehicles would qualify as an ‘Investment’ under the ECT. This is so as the wording of Art 

1(5) explicitly recognises storage as a covered activity. Furthermore, the ECT does not require 

the activity which is covered to be the ‘Investment’s’ primary or sole function.  

 

3.2.3 Associated With 

 

                                                 
117 Keay-Bright, 2016, p.11. 
118 See, http://www.hva.nl/binaries/content/assets/subsites/urban-technology/vehicle2grid-

repository.pdf?1518609633302  

http://www.hva.nl/binaries/content/assets/subsites/urban-technology/vehicle2grid-repository.pdf?1518609633302
http://www.hva.nl/binaries/content/assets/subsites/urban-technology/vehicle2grid-repository.pdf?1518609633302
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Being viewed as an ‘Economic Activity in the Energy Sector’ is the most direct means for an 

‘Investment’ to be entitled to benefit from Part III. However, it is not the only route that offers 

this entitlement. The ECT provides in the third paragraph of Art 1(6) that an investment ‘as-

sociated with’ an ‘Economic Activity in the Energy Sector’ must also be afforded access to its 

investment protection regime.119  

 

In effect ‘associated with’ operates to extend the scope of an ‘Investment’ by covering activi-

ties which may not independently qualify as an ‘Economic Activity in the Energy Sector’ but 

have a sufficient relationship to such an Activity which justifies their inclusion. The nature of 

this provision was recognised in Amto v Ukraine where tribunal noted ‘[t]he associated activi-

ty of any alleged investment must be energy related, without itself needing to satisfy the defi-

nition in Art 1(5) of an Economic Activity in the Energy Sector’. As such ‘associated with’ 

can be understood to provide an additional sphere of covered investments around each ‘Eco-

nomic Activity in the Energy Sector’. 

 

Unfortunately, exactly what manner of relationship is required to meet the term ‘associated 

with’ is not elaborated upon within the ECT. Nevertheless, some attempts have been made by 

arbitral tribunals to shed greater light of this term. In Amto the tribunal stated ‘[t]he interpreta-

tion of the words ‘associated with’ involves a question of degree and refers primarily to the 

factual rather than legal association’.120 This was developed further: ‘[a] mere contractual 

relationship with an energy producer is insufficient to attract ECT protection where the sub-

ject matter of the contract has no functional relationship to the energy sector.’121 The tribunal 

then found that the contracts for EYUM-10 which provided technical services and mainte-

nance to the ZAES nuclear power plant was ‘associated with’ an Economic Activity in the 

Energy Sector’.122 It put emphasis upon that EYUM-10 provided technical services ‘directly 

related to the production of electrical energy’ as well as the fact that the company had been a 

‘strategic partner [of ZAES] for 20 years’.123  

 

While the decision in Amto offers helpful insights into the application of ‘associated with’ it 

does not clearly indicate what the outer limits of the concept are. Nonetheless ‘associated 

with’ seems to give room for the inclusion of e-DR, e-DR aggregation and energy services 

                                                 
119 In practice the ECT does not create ‘two routes’ – there is only one route: ‘associated with an Economic Ac-

tivity in the Energy Sector’. They have been separated in this paper to provided clarity of the overall concept.  
120 Amto v Ukraine, para. 42. 
121 Ibid. 
122 Ibid, para.43. 
123 Ibid. 



34 

 

where their business dealings have a ‘functional relationship’ to an Economic Activity in the 

Energy Sector.  

 

Although the potential inclusion of these activities is certainly positive from the perspective of 

the ECTs ongoing relevance this is not without some reservation. On this note there are two 

key differences which subordinate ‘associated with’ activities into the second-choice category 

under Art 1(6). Firstly, inclusion within this category attaches with it the possibility that sup-

porting activities may be considered as ‘associated with’. This may extend to include contrac-

tors, suppliers and supporting service providers. Secondly, if an investment is ‘associated 

with’ an ‘Economic Activity in the Energy Sector’ it is only covered to the extent it carries 

this association. This creates uncertainty as to whether an ‘associated with’ investment will be 

covered under Part III if its business activity with an ‘Economic Activity in the Energy Sec-

tor’ ceases.  

 

3.3 The Scale of an Investment  

 

While the preceding section has analysed whether the ECT covers investments based on their 

form this section assesses investments in relation to their scale. An increased emphasis on the 

use of small-scale distributed energy resources in the European energy sector makes this anal-

ysis prudent. While there is no indication the ECT’s wording that it seeks to distinguish be-

tween investments according to their scale there are two features of the treaty which may indi-

rectly create this distinction. 

 

The first feature in fact extends systemically to the operation of ISDS and relates to the high 

costs of international arbitration. Expenses related to the use of an arbitral institution, arbitra-

tor fees and legal costs are sizeable.124 Realistically, this means that recourse to this form of 

ISDS is only likely to be pursued by investors where the returns from a successful claim can 

be anticipated to outweigh the costs of litigation. As has been noted earlier, recourse to inter-

national arbitration is not the only means of ISDS open to an investor – claims may also be 

pursued through the courts of host States.125 This does however present notable disad-

vantages. Most significant are the possibilities for host State bias; and the need for the ECT to 

be interpreted through the lens of the host States legal order. In both circumstances it is possi-

ble that an investor will be restricted in exercising their claim effectively.  

 

                                                 
124 Supra, note 31. 
125 See, section 2.1.4. 
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The second feature relates to the definition provided of an ‘Investment’. It is the use of the 

phrase: ‘“Investment” refers to any investment’ in the third paragraph of Art 1(6) which is 

relevant here. The deliberate use of capitalisation for the treaty’s main notion of ‘Investment’ 

appears qualified by the uncapitalized notion of an ‘investment’. This suggests that an ‘In-

vestment’ must meet the requirements of an independent notion of an investment in addition 

to the requirements outlined earlier. The tribunal in Electrabel v Hungary recognized a similar 

subtlety contained within the first paragraph noting ‘as a matter of common sense, it is neces-

sary to understand “investment” in sub-paragraph (c) to mean an investment other than the 

one addressed in this same sub-paragraph’.126 Unfortunately, the tribunal failed to outline the 

contours of what this separate notion of an ‘investment’ may require. 

 

While the discussion of a separate notion of an ‘investment’ has not been developed under the 

ECT, experience from ICSID arbitrations may be instructive on how such a concept should be 

treated. In this regard tribunals often note that the definition of ‘investment’ as found in Art 

25 of the ICSID Convention, establishing a tribunal’s jurisdiction, must be treated as an au-

tonomous concept, separate from the notions of investment under IIAs.127 Consequently, a 

vast body of arbitral practice has emerged which attempts to clarify the appropriate meaning 

of this autonomous concept. 

 

To resolve this issue attempts have been made to identify certain common characteristics of 

investments, starting with the tribunal in Fedax v. Venezuala.128 This reasoning was devel-

oped further by the tribunal in Salini v. Morroco, where the existence of an investment was 

inferred from the existence of four key characteristics: ‘contributions’ (noted in Fedax as ‘a 

substantial commitment’), ‘participation in the risks’, ‘a certain duration of performance’ and 

‘significance for the host State’s development’.129 Numerous tribunals established since have 

both referenced and/or relied upon these criteria, known as the ‘Salini test’. 

 

If applied to the ECT, the Salini test would present additional hurdles for an ‘Investment’ to 

overcome. Most important are the notions of a ‘substantial commitment’ and ‘significance for 

the host State’s development’ which appear to establish an implicit de minimis rule. Both con-

cepts suggest that the scale of an investment is central its ‘legal existence’. Precisely which 

activities would fail to satisfy this threshold remains unclear, though it does present the possi-

bility of some small-scale activities being excluded. An issue here therefore may be the exclu-

sion of small-scale decentralised assets from the ECT investment framework. 

                                                 
126 Electrabel v Hungary, para. 5.53. 
127 See for example, Joy Mining v Eygpt, para. 50 and Mitchell v DR Congo, para. 31  
128 Fedax v Venezuela, para. 43. 
129 Salini v Morocco, para. 52. 
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At the same time however, the use of the ‘double-barreled’130 Salini test is far from settled 

practice. For example, the tribunal in Biwater Guaff v Tanzania provided a strong refutation 

of the test noting that it ‘risks the arbitrary exclusion of certain types of transaction from the 

scope of the Convention.131 It concluded by noting that ‘even if the Republic could demon-

strate that any, or all, of the Salini criteria are not satisfied in this case, this would not neces-

sarily be sufficient – in and of itself - to deny jurisdiction’.132 

 

Despite its unresolved status, the Salini test continues to be raised by respondents under the 

ECT to challenge the existence of an investment including in the recently decided awards of 

Eiser133 and Blusun.134 In both instances however the tribunals bypassed the need to examine 

the issue by noting that the investment in question would satisfy the Salini criteria even if they 

were to be applied. Nonetheless, given the fragmented approach of international arbitration as 

well as the sui generis framework of domestic judicial systems, there is the potential that the 

Salini test may in fact prohibit some smaller scale investments from being afforded ECT cov-

erage. 

 

3.4 The Location of an Investment 

 

A final concern regarding the application of Part III is the location where an ‘Investment’ is 

made. This is so because the ECT notes in that the substantive investment protection provi-

sions of Art 10 and Art 13 extend to ‘Investments of other Contracting Parties’. The intention 

here is that the ECT should only extend to ‘Investments’ which are made across two Contract-

ing Parties, thus excluding purely domestic ‘Investments’. This is reinforced in Art 26 which 

notes that ISDS is available for ‘disputes between a Contracting Party and an Investor of an-

other Contracting Party relating to an Investment of the latter in the Area of the former’. 

 

The requirement that an ‘Investment’ has a foreign origin is a standard feature of IIAs. Never-

theless, two aspects of this requirement demand further attention. These are the notion of an 

‘Investor’ and the concept of ‘another Contracting Party’.  

 

An ‘Investor’ is defined in Art 1(7). The definition covers both natural persons who hold the 

citizenship, nationality or permanent residence of a Contracting Party; and companies or or-

                                                 
130 Malaysian Historical Salvors v Malaysia, para. 55. 
131 Biwater Gauff v Tanzania, para. 314. 
132 Ibid, para. 318. 
133 Eiser v Spain para. 228-231 
134 Blusun v Italy para 271. 
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ganisations organised in accordance with the law applicable in a Contracting Party. Important-

ly, compliance with a Contracting Party’s domestic law satisfies the criteria of Art 1(7). The 

ECT does not grant authority to either tribunals or courts to review the legitimacy of the rela-

tionship between an ‘Investor’ and the relevant Contracting Party.135  

 

A consequence of this approach is that it does little to prevent the possibility of forum shop-

ping, whereby companies (including those with negligible commercial interests) establish 

themselves within a jurisdiction solely to benefit from a favourable legal framework. This 

possibility was confirmed in the Yukos tribunal which, when examining the issue of effective 

control in relation to a shell company, noted ‘[t]he principles of international law…do not 

allow an arbitral tribunal to write new, additional requirements – which the drafters did not 

include – into a treaty, no matter how auspicious or appropriate they may appear’.136  

 

The need for an investment to be foreign is completed by the requirement that an ‘Investment’ 

must occur within ‘the Area of another Contracting Party’. The ‘Area’ is defined in Art 1(10) 

as the territory under the sovereignty of a Contracting Party including ‘land, internal waters 

and the territorial sea’.  

 

While this locational requirement functions well enough in the case of ‘Investments’ concern-

ing goods, the application of this requirement to cross-border services opens the possibility of 

divergent treatment based on the mode of supply of the service company. The issue at hand 

being that despite an equality of outcomes between different modes of supply (i.e. that cus-

tomers in the Contracting Party receive a particular service), it is the business that establishes 

a physical presence in another Contracting Party that will have a wider realm of recourse to 

the ECT framework. 

 

For example, where a service company establishes a presence in another Contracting Party’s 

‘Area’, the assets associated with this presence will be considered as fulfilling the locational 

requirement. On the other hand, where an Investor does not establish a presence within the 

‘Area’ of another Contracting Party, but nonetheless supplies its services to customers located 

within this other Contracting Party, many of the same assets included in the previous scenario 

would now be excluded. In this latter scenario, only the relationships with the service custom-

                                                 
135 This position has not been followed in all ECT arbitral rulings. In CEM v Turkey for example the award dis-

tinguished between a ‘a factual and a legal component’ of Art 1(7). While the tribunal noted that the legal com-

ponent operates a renvoi to the domestic law of the Contracting Party’ it specified that the tribunal had the au-

thority to review the factual component. 
136 Yukos v Russia, para.415. 
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ers (e.g. as claims to money, contracts etc) will be open to attract coverage under the ECT 

(assuming they qualify as ‘Investments’).  

 

3.5 Conclusion 

 

While there are potential gaps with the applicability of Part III of the ECT onto various 

emerging business models in the EU, this is not necessarily in and of itself a legal problem. It 

is nonetheless, taken within the context of EU policy, a strategic problem.  

 

The predominant feature of the assessment above is that there is significant ambiguity sur-

rounding the applicability of the Part III regime towards emerging business models. While it 

possible to argue for the inclusion of energy efficiency, e-DR and e-DR aggregation services 

within the ECT, each argument in favour of inclusion is subject to valid counter arguments. 

Consequently, regardless of whether e-DR, e-DR aggregation and energy efficiency services 

are included as ‘Investments’ or not, this ambiguity is likely to limit the impact of the ECT to 

induce investments for these emerging commercial activities. Paradoxically, it is precisely 

these business models, alongside RES-E generation that the EU is attempting to stimulate via 

the CEP.  

 

On a final note, the potential extension of Part III regime to include electric vehicles could 

represent an indirect extension of the applicability of the treaty. This extension is not neces-

sarily unwarranted or undesirable, but it is unwilled. Such an expansive reshaping of the 

boundaries of a treaty that was deliberately drafted with a circumscribed scope demands an 

assessment into whether Contracting Parties desire such an extension of potential liability. 
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4 The Interaction between the Investment Protection Provisions of 

the ECT and EU Energy Law  

 

4.1 Introduction 

 

The preceding chapter has tackled the scope of the Part III framework but has been silent on 

how the conduct of a Contracting Party may give rise to a breach of the substantive invest-

ment protections. This chapter will seek to examine the extent to which the ECT can provide a 

suitable basis to protect the interests of actors investing in emerging market activities.  

 

This analysis will begin with an outline of the potential concerns investors may have vis-à-vis 

the conduct of Contracting Parties to the ECT. This is framed particularly in the context of the 

CEPs introduction and the need for the development of emerging business models on the de-

mand-side of the market. The potential actualisation of these concerns is then reviewed under 

the substantive protections of the ECT to see the extent to which the treaty may provide an 

effective regime for investors to pursue compensation for losses suffered by the conduct of 

Contracting Parties.  

 

4.2 Investor Concerns 

 

4.2.1 General Regulatory Measures 

 

It can be expected that an investor will have several concerns which will counterbalance the 

promise associated with an investment decision. It is likely that any weighing up of the pros 

and cons by an investor will consider the economic, social, political, environmental and legal 

conditions where the investment is made. The combined consideration of these elements will 

provide an investor with a means to assess the viability of a potential investment. 

 

While all these elements will help to provide a business case for an investment to be made, in 

the context of the substantive provisions of the ECT, a distinction must be drawn between 

events or actions which are attributable to a Contracting Party and those which are not. In this 

regard, it is only the conduct of a Contracting Party which may give rise to a breach of the 

ECT investment protections. Through Art. 23, which is consistent with general rules on at-

tribution,137 the Contracting Party is also responsible for the acts of sub-national authorities, 

including local governments and authorities.   

                                                 
137 See, Chapter II, Draft Articles on Responsibility of States for Internationally Wrongful Acts. 
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The most likely mode for the conduct of a Contracting Party to create real concerns for an 

investor will be premised on the exercise of their regulatory authority. Regulatory activity 

may relate to the creation, amendment or repeal of legislative acts and will be relevant to an 

investor where it directly or indirectly affects the value of investment.  

 

Direct interference can occur where the regulatory environment makes financial burdens more 

onerous for investors – e.g. through the increasing of fees, taxes or charges for licenc-

es/permits, the introduction of burdensome technical requirements, equipment standards etc. 

Indirect interference will not be targeted directly towards an investor/investment but may 

nonetheless have substantial impacts on an investor’s returns and may include inter alia alter-

ations to employment legislation, legislation governing corporate organisation and rules gov-

erning property and land ownership or use. 

 

In addition to regulatory measures of a Contracting Party, investors may also be concerned 

that the acts of a sub-national authority may produce adverse consequences on the profitabil-

ity of an investment. This may occur where a public body has been delegated the authority to 

issue licences/permits, enforce legislation (national regulatory authority/competition authori-

ty) or set technical requirements and/or standards.  

 

These investment concerns are likely to be heightened within the context of the EU electricity 

market. Firstly, concern may follow from the rapid pace of regulatory change occurring to the 

market rules. It may be considered that as the EU will not have completed its liberalisation 

process or in line to meet its 2050 decarbonisation targets, that significant future reform will 

become necessary.138 Furthermore, this concern may be exacerbated by the fact that many 

modifications developed both in earlier reforms and the CEP proposals, including the devel-

opment of the demand-side, can be considered novel or temporary and may arguably have a 

higher propensity towards significant revision than other regulatory measures.  

 

Secondly, the ever-increasing complexity within the market increases the likelihood that pre-

viously unrelated regulatory will indirectly impact actors in the electricity market. Areas of 

law that have had predominantly marginal influence on the European electricity market are 

now likely to become integral including municipal land use regulations (for decentralised 

generation/storage), digital regulations (for ESCOs, e-DR providers and aggregators) and 

freedom of movement rules within the EU (for cross-border services).  

 

                                                 
138 See, COM(2011) 885. 
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4.2.2 State Aid 

 

An important subset of regulatory measures, warranting specific attention, is state aid. State 

aid is most often utilised to grow infant industries and safeguard domestic production. Im-

portantly, as noted earlier, the CEP anticipates the continued deployment of state aid schemes 

for RES-E generation and energy efficiency providers.139 

 

Through Art 107 TFEU state aid is delimited from other regulatory measures of EU Member 

States on three main counts. Firstly, it refers ‘aid granted by a Member State or through state 

resources’. This concept has been interpreted by EU Courts as requiring the fulfilment of two 

cumulative conditions140 – it requires that aid is granted directly or indirectly by a State and 

that the origins of the aid are imputable to the state.141   

 

Secondly, as has been noted by the Court in SFEI ‘it is necessary to establish whether the re-

cipient undertaking receives an economic advantage which it would not have obtained under 

normal market conditions’.142 Importantly as noted in the Altmark judgement ‘[measures] 

which, whatever their form, are likely directly or indirectly to favour certain undertaking […] 

are regarded as state aid’ (emphasis added) – thus state aid is not limited to financial sup-

port.143 

Finally, selectivity, requires that the granting of aid must discriminate in favour of those who 

receive it. Selectivity can exist de jure such as explicit support or de facto such as measures 

which are superficially neutral but have the effect of favouring undertakings or goods when 

implemented. De facto selectivity may include certain taxation measures.144  

 

The most significant sources of investor concern in connection with state aid are likely to re-

late to the post-investment phase. Once commitments (financial or otherwise) have been made 

by an investor their exposure to risks from modifications to the application of state aid rules 

increases considerably. There are two scenarios which are particularly prone to give rise to a 

dispute between a Member State and an investor – the withdrawal of state aid and the use of 

state aid to favour other market participants relative to an investor. 

 

                                                 
139 See, Section 2.2.3.4. 
140 Szyszczak, 2016, p.65. 
141 PreussenElektra [2001] ECR I-2099. 
142 SFEI [1996] ECR I-3547, para 60.  
143 Altmark [2003] ECR I-7747, para 84. 
144 Cisotta, 2016, p.132-150. 
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Regarding the former, an investor might be concerned of the possibility of a State inducing 

investment by promising large amounts of state aid, then once the capital has been committed 

and the investor is tied down, the public support is revoked. Consequently, the investor is left 

with a stranded asset and/or is denied a rate of return commensurate with their expectations 

when the investment decision was made. Precisely this conduct has received significant atten-

tion in the current wave of intra-EU disputes recently raised under the ECT. These disputes 

relate to the sudden withdrawal/modification of support schemes for RES-E in Spain, Italy 

and the Czech Republic. 145  

 

In addition, an investor may also be concerned that a possibility exists for the deployment of 

state aid to favour certain market participants at the expense of the investor. While the use of 

state aid in this context may have political, environmental or social justifications, the outcome 

will be the artificial enhancement of the market strength of an investor’s competitors vis-à-vis 

the investor. While the EU has made a point that the granting of state aid based on market 

principles the possibility of this concern occurring has not been eliminated.  

 

The primary avenue this can occur is through the apparent segmentation of support schemes 

based on an activities categorisation. Thus, while EU law may permit the granting of state aid 

to all market participants, it distinguishes between the conditions required to give support to 

generation, storage, energy efficiency, e-DR and aggregation. So, while it may be possible 

that each activity on the electricity market is eligible for a form of state aid, it is not necessari-

ly the case that they are eligible for the same state aid. 

 

4.3 Substantive Protections 

 

4.3.1 FET & Unreasonable and Discriminatory Measures 

 

4.3.1.1 Breaches of the Standards 

 

As noted earlier, the standard of FET as prescribed under Art 10 is the most successfully in-

voked substantive protection within the ECT and is thus likely to form an important basis for 

any future claims of an investor.146 While distilling a pinpointed view of the FET standard to 

all contexts and investor concerns is not possible given the standards flexible application in 

investment disputes, several comments can nonetheless be made.  

 

                                                 
145 Behn, 2017. 
146 See, Section 2.1.3.3. 
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Firstly, what is clear is that any tribunal when assessing whether a violation of the FET stand-

ard has occurred will attempt to balance the ability of the Contracting Party to pursue bona 

fide regulation with the legitimate expectations of an investor. When reviewing the expecta-

tions of an investor emphasis will be placed on the nature of assurances provided by the Con-

tracting Party regarding their future conduct, and the degree to which they were relied upon 

for the investment decision. 

 

At the same time arbitral practice has repeatedly clarified that no legitimate expectation exists 

for an immutable legal framework.147 The position adopted by the tribunal in Charanne is 

indicative of the general view: ‘in the absence of a specific commitment toward stability, an 

investor cannot have a legitimate expectation that a regulatory framework…is to not be modi-

fied at any time to adapt to the needs of the market and to the public interest.’148 Only in in-

stances where express assurances of regulatory stability are made to an investor by a Con-

tracting Party (e.g. via a state official or the inclusion of a stabilisation clause) may an altera-

tion to a legal framework in and of itself open the possibility of an FET breach.149 

 

Rather, close attention must be given to the severity of loss dealt to an investment by regulato-

ry change together with the conduct of the Contracting Party when implementing the measure.  

As the tribunal in Eiser remarked that when ‘interpreting [the] ECT’s obligation to accord fair 

and equitable treatment, interpreters must be mindful of the agreed objectives of legal stability 

and transparency’. It went on to note that the FET standard ‘means that regulatory regimes 

cannot be radically altered as applied to existing investments in ways that deprive investors 

who invested in reliance of those regimes of their investment’s value’.150  

 

In summation, while regulatory change may be deleterious to an investment, if a Contracting 

Party acts with appropriate consideration towards investors by following due process, being 

transparent and acting proportionally, it is unlikely it will fall afoul of the FET standard. The 

corollary here is that abrupt, non-transparent and disproportionate actions may conversely 

breach Art 10. 

 

Interestingly, the CEP has clearly been informed by the recent intra-EU disputes focused on 

the amendment of financial support schemes for RES-E generation. This reflected in the CEPs 

slow phase-out of priority access rules for RES-E generation.151 In addition, Art 6 of the Ren-

                                                 
147 See for example Eiser v Spain, para 362-370. 
148 Charanne v Spain, para.510. 
149 See, Dolzer and Schreuer, 2012, p.145-149 for a general discussion on stability and the FET standard.  
150 Eiser v Spain, para.382. 
151 See, Section 2.2.3.4.  
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Dir notes that ‘Member States shall ensure that the level of, and the conditions attached to, the 

support granted to renewable energy projects are not revised in a way that negatively impacts 

the rights conferred thereunder and the economics of supported projects’. At the same time 

however, it is notable that the Commission has neglected to include a corresponding provision 

for demand-side activities.  

 

In addition to the obligation to provide FET, the ECT also notes that ‘no Contracting Party 

shall in any way impair by unreasonable or discriminatory measures [an Investment’s] man-

agement, use, enjoyment or disposal’. While this standard has been left undefined its contours 

have been explored in a few arbitral awards. Its position relative to the other standards of Art 

10 is clarified in Amto v Ukraine: ‘[t]here is clearly overlapping within Article 10(1)…[t]he 

result is that a claimant can plead that the same conduct breaches various obligations in Arti-

cle 10(1) in circumstances where the content and relationship between these obligations is not 

clear’.152  

 

Regarding its substantive content the tribunal in Plama v Bulgaria noted that [u]nreasonable 

or arbitrary measures…are those which are not founded in reason or fact but on caprice, prej-

udice or personal preference’.153 For discrimination, the tribunal pointed out that ‘it entails 

like persons being treated in a different manner in similar circumstances without reasonable or 

justifiable grounds’.154 This interpretation accords with the earlier award in Nykomb v Latvia 

which found a breach of the standard when a ‘double tariff’ paid for surplus electricity was 

granted to two cogeneration power plants but refused for the claimant.155 The tribunal was 

careful to lay emphasis on the fact that the respondent had not satisfied its burden of proof 

that discrimination had not taken place by failing to document or ‘show the criteria or meth-

odology used in fixing [the tariff rates]’.156    

 

In similarity to the FET standard, a finding that a measure is arbitrary or discriminatory will 

most often turn on the specific context surrounding an investment. At the same time, it may 

be arguable that unintentional structural biases inherent in a regulatory framework may con-

stitute a breach of Art 10. One potential example of this may be found in the CEP. The segre-

gation of state aid rules between supply and demand sources, despite both sources being in 

direct competition may be considered to be arbitrarily designed. While the separation of these 

support schemes may be justifiable the Commission’s emphasis on ensuring direct competi-

                                                 
152 Amto v Ukraine, para.74. 
153 Plama v Bulgaria, para.184. 
154 Ibid. 
155 Nykomb v Latvia, p.34. 
156 Ibid. 
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tion between actors on supply and demand pathways (via market access rules, non-

discrimination obligations and the overall facilitating for a level playing field) would seem to 

run contrary to any such justification. 

 

4.3.1.2 Exceptions 

 

Even if it can be substantiated that a breach of either Art 10 has occurred, this does not neces-

sarily entail liability for a Contracting Party. Rather the host-State may attempt to avail them-

selves of the exception permitted by Art 21 for Taxation Measures or the general exceptions 

listed in Art 24.  

 

While, as has been noted in the Yukos tribunal, the former exclusion only relates to bona fide 

taxation measures, the ambit of this ‘carve out’ is nonetheless substantial.157 Significant re-

ductions in the value of an investment via alterations to or the introduction of taxes on capital, 

corporations, carbon etc. will produce no liability on the part of a Contracting Party based on 

Art 10 violations.  

 

In addition, for measures falling outside Art 21, liability of a Contracting Party may be avoid-

ed via the multiple general exceptions listed in Art 24. Potentially relevant exceptions include 

measures taken: ‘necessary to protect human, animal or plant life or health’;158 essential to the 

acquisition or distribution of Energy Product and Materials in conditions of short supply;159 

designed to benefit socially or economically disadvantaged groups or individuals;160 for the 

security interests of a Contracting Party;161 and ‘for the maintenance of public order’.162  

 

While a Contracting Party may seek to rely upon Art 24, any avoidance of liability under this 

provision will most often only be tenable where time or resource constraints have necessitated 

a departure from normal standards of treatment. In addition, it is notable that within the con-

text of investment disputes concluded under the ECT the Art 24 exceptions are yet to be relied 

upon. 

 

4.3.2 Expropriation 

 

                                                 
157 Yukos v Russia, p.202-210. 
158 Art 24(2)(b)(i). 
159 Art 24(2)(b)(ii). 
160 Art 24(2)(b)(iii). 
161 Art 24(3)(a). 
162 Art 24(3)(c). 
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In addition to the standards provided for under Art 10, an investor may attempt to pursue 

claims based on Art 13 which tackles expropriations. A key benefit to a finding of an Art 13 

violation is that the exceptions provided for in Art 24 are not applicable. In addition, viola-

tions of Art 13 can occur via Taxation Measures if the framework in Art 21(5) is satisfied. 

Given that direct expropriations are unlikely to involve extensive examination due to their 

undisguised nature this subsection focuses on indirect expropriation. 

 

A useful starting point is provided by the Organisation for Economic Cooperation and Devel-

opment’s Working Paper on Indirect Expropriations and the Right to Regulate in Internation-

al Investment Law which notes three broad criteria that can be applied to determine a finding 

of indirect expropriation: the degree of interference with the property right; the character of 

the governmental measures; and the interference of the measure with reasonable and invest-

ment-backed expectations.163 This same framework has been adopted by the Energy Charter 

Secretariat in its publications.164 

 

A sufficient degree of interference with an investment/property right is required for a finding 

of indirect expropriation. In AES v Hungary it was noted that ‘[f]or an expropriation to occur, 

it is necessary for the investor to be deprived, in whole or significant part, of the property in 

or effective control of its investment: or for its investment to be deprived, in whole or in sig-

nificant part of its value’.165 A similar position was adopted in Plama v Bulgaria where three 

criteria were noted as being decisive to a finding of indirect expropriation: ‘substantially 

complete deprivation of the economic use and enjoyment of rights to the investment’; ‘the 

irreversibility and permanence of the contested measures’; and ‘the extent of loss of economic 

value experienced by the investor’.166 Generally, the view of arbitral tribunals has coalesced 

around formulations which roughly equate to a ‘substantial deprivation’ of the use, control or 

enjoyment of an investment. 

 

A controversial aspect of the concept of an indirect expropriation is whether legitimate regula-

tory conduct of a state should give rise to a violation of this standard and thus give rise to 

compensation. This controversy has given rise to two opposing approaches.167 The ‘sole ef-

fects’ position specifies that the effect of a regulatory measure is the decisive factor. Under 

this approach indirect expropriation will be deemed to exist solely where the loss suffered by 

an investor meets the required severity and is caused by a regulatory measure of the host 

                                                 
163 OECD, 2004 
164 See, for example, ECS, 2012. p.34. 
165 AES v Hungary, para.14.3.1. 
166 Plama v Bulgaria, para.193. 
167 See generally, Mostafa, p.267-296. 
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State. The alternative position, ‘police powers’ doctrine notes that where loss occurs to an 

investment based on non-discriminatory, bona fide regulations aimed at the general welfare 

States are not liable to pay compensation.168 

 

When taking most of the awards which have examined Art 13, the prevailing opinion appears 

to favour the ‘sole effects’ approach. This position was well summarised in Charanne v 

Spain169 where the tribunal noted that the ‘standard of indirect expropriation under interna-

tional law implies a substantial effect on the property rights of the investor. Such an effect can 

materialise in the case of an effective deprivation of all or part of the assets constituting the 

investment, or loss of value that could be equal by its magnitude to a deprivation of the in-

vestment.’ This appears to accord best with the wording of Art 13 which requires the payment 

of compensation even where indirect expropriation occurs for a public purpose and is non-

discriminatory. 

 

The final element of an indirect expropriation is the extent to which the conduct of a Contract-

ing Party interferes with reasonable and investment-backed expectations of an investor. As is 

noted by the Energy Charter Secretariat, ‘the disappointment of legitimate expectations by 

host states may play a crucial [role…] in the determination of whether an expropriation has 

taken place’.170 Despite this recourse to an assessment of the legitimate expectations does not 

appear of notable value where arbitral tribunals tackle indirect expropriations under the ‘sole 

effects’ approach, as is the case under the ECT. Rather it appears more apt to assess the legit-

imate expectations of an investor where the legitimacy of a regulatory measure is being as-

sessed, via the ‘police powers’ doctrine. In this manner, this focus may help in distinguishing 

legitimate regulatory conduct from conduct which is illegitimate. 

 

While any finding of an indirect expropriation is highly context-specific, two observations can 

be made relevant for ‘emerging business’ investors. Firstly, the threshold of state conduct 

which will constitute an indirect expropriation is tough to satisfy. This will mean that only in 

cases where the actions of a Contracting Party precipitate severe loss for an investor will indi-

rect expropriation be found. Secondly, any discussion of expropriation must necessarily con-

sider the nature of the market where an investor operates. The impacts of the conduct of a 

Contracting Party towards investors may differ depending inter alia on whether the markets 

they operate within are local or national and the scale and form of an investment question.  

                                                 
168 Saluka v Czech Republic, para. 263. 
169 Charanne v Spain, para.455-467. 
170 ECS, 2012, p.38. 
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5 Conclusion 

 

During this thesis it has been demonstrated that the ECT is not in sync with the EU’s policy 

objective of creating a regulatory framework conducive to the emergence of new actors in the 

electricity market. While the ECT may be broad enough to encompass all or several of the 

emerging activities within its scope, it is evident that if any such inclusion is to occur, it will 

be more as a matter of coincidence than design. In addition, the lack of unequivocal coverage 

within the treaty’s scope will likely result in the ECT not being a decisive or relevant factor 

for an investor in emerging market activities.  

 

At the same time, this lack of coverage should only be viewed as a negative where one con-

siders investment protection as an inherent good, or where decisive arguments exist that war-

rant the alignment of investment protection standards with the EUs regional policy objectives. 

In this manner while this treaty has assessed that the ECT is unlikely to ‘encourage and create 

stable, equitable, favourable and transparent’171 conditions for investors in emerging activities 

the next step is to ascertain whether such a reality is strategically favourable. 

 

Nonetheless it would be prudent for Contracting Parties to be mindful of consequences arising 

from imbalances precipitated by a divergent application of the Part III regime to actors operat-

ing on the same market and in direct competition with one another.  

 

In addition, this thesis has provided an overview of whether the substantive protections of the 

ECT may provide a suitable basis to protect the interests of investors investing in emerging 

market activities. While this question has not been answered conclusively, the high threshold 

which exists for expropriation to occur alongside the ‘carve out’ for taxation measures indi-

cates that only the most egregious conduct of a Contracting Party will find the violation of a 

substantive protection.  

 

On the other hand, the more flexible standards of FET and unreasonable and discriminatory 

measures (alongside the other standards not covered in this paper) may provide a more suita-

ble framework for an investor. An important drawback with these protections is however, that 

they only place commitments on the process followed by a Contracting Party (that they act 

transparently, fairly, in a manner that is not arbitrary etc.). This means that where the conduct 

of a Contracting Party is consistent with the ECT, there is a vast ‘gap’ of coverage before the 

                                                 
171 Art 10(1) ECT, first sentence. 



49 

 

threshold of expropriation may be reached, whereby any loss suffered will fall upon the inves-

tor with no liability accruing for the Contracting Party. 

 

At any rate, even where the EU and its Member States seek to develop actors within the elec-

tricity market either through an inclusive regulatory framework or state aid, investors basing 

their business activities either of these factors should be wary of the possibility that either may 

be subject to revision without any liability necessarily arising for the Contracting Party.  
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