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1 Introduction 

 

“The death penalty has no place in the 21st century,” said United Nations (“UN”) 

Secretary-General António Guterres1, echoing his predecessor Ban Ki-moon.2 Gradually, more 

countries have abolished the death penalty, whether in law or in practice.3 However, it remains 

acknowledged that, despite the apparent worldwide trend of abolition, the world has not reached 

a strong consensus on the issue such that it can be considered a legally binding international 

custom. Many countries, particularly in Asia and the Middle East, still retain the death penalty as 

a punishment for crimes ranging from murder and drug-trafficking to corruption and religious 

‘crimes’.4 It is therefore important that, in countries refusing to abolish the death penalty, proper 

safeguards are in place to restrict its use, and due process afforded to those facing the gallows. 

 

 In Singapore, a country which has retained and fervently defended the use of the death 

penalty since its colonial days under British rule, a review of the pre-existing death penalty regime 

was carried out in 2010 and completed in 2012, so as “to ensure that [the] laws [kept] pace with 

the evolving operational landscape and societal changes”.5 This led to changes to the regime for 

two categories of capital offences: murder and drug-trafficking/importation (henceforth 

categorised together as “trafficking”). Previously, the punishment for all categories of murder and 

the trafficking of (certain types of) drugs such as heroin was the mandatory death penalty 

(“MDP”). Pursuant to the changes, which came into effect on 1 January 2013, judges now have 

discretion, under certain prescribed circumstances, to determine whether or not the death penalty 

is warranted for each particular case.  

 

This paper analyses the features and the flaws of the new discretionary sentencing regime 

for the offences of murder and drug-trafficking in Singapore, focussing particularly on the 

problems with the use of prosecutorial discretion and judicial discretion therein. 

 

                                                 
1 UN News Centre, ‘‘The Death Penalty Has No Place in the 21st Century’ - UN Chief Guterres’ (UN News Service 
Section, 10 October 2017) <http://www.un.org/apps/news/story.asp?NewsID=57848> accessed 25 January 2018. 
2 UN News Centre, 'UN News – ‘‘Death Penalty Has No Place In 21st Century,’ Declares UN Chief’ (UN News 
Service Section, 2018) <http://www.un.org/apps/news/story.asp?NewsID=48192> accessed 25 January 2018. 
3 As of 31 December 2017, out of 198 surveyed countries, 106 have abolished the death penalty, 56 retained the 
death penalty in law and in practice, 29 retained it in law but not in practice, while 7 retained it only for exceptional 
crimes: Amnesty International, ‘Death Sentences and Executions 2017’ (April 2018) p.40 < 
https://www.amnesty.org/download/Documents/ACT5079552018ENGLISH.PDF> accessed 29 April 2018.  
4 Ibid. 
5 Teo Chee Hean (Deputy Prime Minister and Minister for Home Affairs), Singapore Parliamentary Reports vol. 89 
(9 July 2012). 
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2 Why the Focus on Discretion in Singapore’s Death Penalty Regime 

 

It is often asserted that the MDP violates the principles of non-arbitrariness and the 

separation of powers,6 and that it is incompatible with the principle under Article 6(2) of the 

International Covenant on Civil and Political Rights (“ICCPR”) that the death penalty should 

only be applied to the “most serious crimes”, given that there is no room for individualised 

assessment of culpability and seriousness.7 The changes to the death penalty regime in Singapore 

therefore at first glance appears to be a step in the right direction in line with international norms. 

However, the supposed discretion does not necessarily mean that all the problems associated 

with the MDP are resolved.  

 

Firstly, there remain inherent problems with the virtually unlimited and unchallengeable 

discretion afforded to the Public Prosecutor (“PP”) to make prosecutorial decisions, which can 

lead to different charging decisions for the same or similar sets of facts.  

 

Secondly, the new discretionary sentencing regime for drug-trafficking offences requires, 

before judges can have sentencing discretion, that the offender was merely a courier and that 

either the PP certifies that the offender had substantively cooperated with the authorities in 

disrupting drug activities, or the offender proves he has diminished responsibility.8 Regarding the 

former criterion, the PP effectively has the ability to tie the judges’ hands, since the discretion to 

grant the certificate of substantive assistance is also generally not judicially reviewable.9  

 

Thirdly, the legal test formulated and applied by the courts in deciding whether the 

imposition of the death penalty is justified remains a possibly flawed work of human beings, 

which is irreversible once execution is carried out. Whereas deciding on guilt is primarily an 

objective yes-no exercise, sentencing can be highly subjective because the question turns from 

whether the accused is guilty to whether he deserves the death penalty. It rests upon the courts to 

develop an appropriate doctrine to ensure that a decision to take away someone’s life is justified. 

                                                 
6 Cornell Center on the Death Penalty Worldwide, 'Mandatory Death Penalty' (Deathpenaltyworldwide.org, 2012) 
<http://www.deathpenaltyworldwide.org/mandatory-death-penalty.cfm> accessed 25 January 2018. 
7 International Commission against the Death Penalty, The Death Penalty and the “Most Serious Crimes”: A Country-By-

Country Overview of the Death Penalty in Law and Practice in Retentionist States (2013), p.7 

<http://www.icomdp.org/cms/wp-content/uploads/2013/02/Most-serious-crimes_final_6Feb2013.pdf> 

accessed 25 January 2018. 

8 Misuse of Drugs Act (Cap. 185), Section 33B(2).  
9 Ibid, Section 33B(4). 
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How should judges, being fallible human beings themselves, determine when a crime is 

sufficiently serious to warrant the death penalty which has irreversible consequences? Are the 

legal tests robust enough to ensure that the sentence of death is justified? This is particularly 

important given that international law does not and cannot inform domestic judges how such 

discretion ought to be exercised save for the general “most serious crimes” concept under the 

ICCPR.10 In any event, Singapore is not a party to the ICCPR and many other international 

human rights treaties, and customary international law, such as those prohibiting the MDP, is not 

part of domestic law “until and unless it has been applied as or definitively declared to be part of 

domestic law by a domestic court”.11 

 

3 Structure and Methodology 

 

This paper is primarily concerned with doctrinal research on the legal framework of the 

discretionary death penalty in Singapore. The focus is on the domestic practice in Singapore, with 

appropriate references to the practices in foreign jurisdictions where relevant. However, this is 

not meant to be a comprehensive comparative paper; the focus is still on Singapore. 

 

The paper will first trace the roots and historical development of the death penalty in 

Singapore, as well as the reasons for its continued use today. This will take the form of an 

overview of the death penalty in general, and then specific inquisitions into the death penalty as 

applied to murder and drug-trafficking, as well as the constitutional challenges thereto.  

 

Secondly, it will examine the changes to the regime in Singapore in 2013. This will look at 

the affected provisions in the respective statutes, what they entail in practice, the reasons for and 

aims of the changes, and the mechanics of the discretion.  

 

The above two parts will require looking at academic papers and/or books with a 

historical analysis of the death penalty in Singapore, as well as an examination of parliamentary 

debates, legislation, and case law. 

 

                                                 
10 The draft General Comment No. 36 of the Human Rights Committee suggests that State Parties should be 

prohibited from prescribing the death penalty for crimes other than those involving “intentional killing”; 

however, even such killings can also occur with varied levels of seriousness. 

11 Yong Vui Kong v PP [2010] 3 SLR 489, at [91], citing Nguyen Tuong Van v PP [2005] 1 SLR(R) 103, at [94]. 
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Thirdly, focus will be placed on the use of prosecutorial discretion in death penalty cases, 

beginning with a general overview of theories of prosecutorial discretion and then applying them 

to the use of such discretion in relation to the issuance of the certificate of substantive assistance 

for drug-trafficking cases in Singapore. Comparison will then be made with the practice in the 

United States (“US”) which has a similar “substantial assistance” doctrine. 

 

Fourthly, it will expound upon the use of judicial discretion in death penalty cases in 

Singapore, first examining theories of judicial discretion and then comparing the legal tests used 

by the courts in other crimes in the past before proceeding to examine and compare those 

pertaining under the new regime. Comparison will be made to the practice in the US and India as 

both these jurisdictions appear to have contrasting approaches to judicial discretion regarding the 

death penalty, the former having some guidelines, the latter almost fully discretionary. 

 

The above two parts will involve an examination of the statutes and case law in Singapore 

that have arisen after the amendments in 2013 came into effect, as well as those in the US and in 

India. Reference will be made to books and academic papers where relevant. 

 

Finally, the paper will conclude by looking at the interaction between prosecutorial and 

judicial discretion in relation to the capital offences discussed. 

 

4 A Background of the Death Penalty in Singapore 

 

Singapore inherited the death penalty from its days as a British colony in the nineteenth 

century. Many of the criminal offences in Singapore are contained in the Penal Code (Cap. 244) 

first enacted in 1871 through Ordinance No. 4 of 1871 based on the Indian Penal Code 1860.12 

At the time the Penal Code was enacted in Singapore, the death penalty was a discretionary 

punishment that could be imposed by judges if they saw fit. It applied to the following right 

offences: 

 

Offences with the Discretionary Death Penalty in the Penal Code (Cap. 224) 

Section Description 

121 Waging war against the government 

                                                 
12 Penal Code (Cap. 224), Legislative History <https://sso.agc.gov.sg/Act/PC1871> accessed 2 April 2018. 
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121A Offences against the King/President’s person 

194 Perjury resulting in wrongful conviction leading to death penalty being 

imposed on innocent person 

300 Murder 

307(2) Life-convict attempting to murder 

364 Kidnapping or abducting in order to murder 

364A13 Kidnapping for ransom or demand, etc., from government 

396 Gang-robbery with murder 

 

The punishment for murder under section 300 was then changed in 1883 to the MDP to 

bring it in line with the practice in England at the time that would give the Executive the 

exclusive prerogative to decide whether or not to carry out capital punishment while the Courts 

dealt solely with the issue of guilt.14 The United Kingdom has since abolished the death penalty – 

the last execution was carried out in 1964;15 however Singapore has despite international criticism 

unapologetically continued to use it as a punishment for certain offences it deems most serious, 

particularly drug crimes and murder. The number of offences punishable with death expanded to 

also include the following: 

 

Offences with the Discretionary Death Penalty (Pre-2013 Amendments) 

Legislation Section Description 

Kidnapping 

Act (Cap. 151) 

3 Abduction, wrongful restraint, or wrongful confinement for 

ransom 

Internal 

Security Act 

(Cap. 143) 

59(1)  Consorting with person carrying or having possession of fire 

arms or explosives, with intention to act or has recently acted 

against public security, etc. 

Singapore 

Armed Forces 

Act (Cap. 295) 

11, 12, and 

39 

Military Offences: Misconduct in action; Assisting enemy; 

and Officers abandoning or failing to defend vessel 

                                                 
13 Now transplanted onto Section 3 of the Hostage-Taking Act (Cap. 126C).  
14 Ordinance No. 2 of 1883, as cited in Wing-Cheong Chan, 'The Death Penalty in Singapore: In Decline but Still 
Too Soon for Optimism' (2016) 11 Asian Journal of Criminology 179-206, 182. 
15 Nisha Diu, 'The End of the Death Penalty' (Telegraph.co.uk, 2018) 
<https://www.telegraph.co.uk/lifestyle/saturday-magazine/11029262/Britains-Last-Hangings.html> accessed 29 
March 2018. 
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Arms 

Offences Act 

(Cap. 14) 

6  Trafficking in arms 

Offences with the MDP (Pre-2013 Amendments) 

Legislation Section Description 

Internal 

Security Act 

(Cap. 143) 

58(1) Carrying, Possessing, or Controlling Firearm, Ammunition, 

or Explosive in Security Area 

Misuse of 

Drugs Act 

(Cap. 185) 

5-7 read 

with 33 and 

Second 

Schedule 

Trafficking/Manufacturing/Importation of certain drugs of 

certain quantities 

Singapore 

Armed Forces 

Act (Cap. 295) 

15 Military Offence: Mutiny in the face of enemy or with use of 

violence 

Arms 

Offences Act 

(Cap. 14) 

 

4 Using or attempting to use arms (including bombs) with 

intention to cause injury. 

4A Using or attempting to use arms (including bombs) in the 

course of committing scheduled offence regardless of 

intention (or lack of) to cause injury. 

5 Accomplices of Sections 4/4A offenders 

Penal Code 

(Cap. 244) 

130B Piracy (involving murder, attempt to murder or endangering 

someone’s life) 

130E Genocide causing Death 

 

Out of what seems like a wide array of legislation enacted to introduce the death penalty, 

in particular the MDP, for more offences, it may be said that only two – the Misuse of Drugs Act 

and the Arms Offences Act – had been enacted by Singapore’s Parliament with a specific 

intention to deal with particular issues that had arisen at the time. In contrast, the Internal 

Security Act was inherited from when Singapore was a State of the Federation of Malaya from 

1963 to 1965, the Singapore Armed Forces Act sought to consolidate military offences and 
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enhance disciplinary mechanisms,16 the offence of piracy in the Penal Code was transferred from 

two Imperial statutes – the United Kingdom Admiralty Offences (Colonial) Act 1849 and the 

Courts (Colonial) Jurisdiction Act 1874 – as part of a process to clarify and streamline the 

application of English law in Singapore,17 while the crime of genocide was introduced to the 

Penal Code “to give greater effect to the Convention on the Prevention and Punishment of the 

Crime of Genocide” which Singapore had acceded to about a decade earlier.18 

 

Offences under the Misuse of Drugs Act and the Arms Offences Act, as well as murder, 

made up virtually all the cases for which the death penalty was imposed in Singapore.19 The death 

penalty imposed for drug-trafficking made up 71.6% of all death sentences between 1991 and 

2014, while that for murder made up 26.4%, and firearms 2%.20 Given the focus of this paper on 

discretion under the new discretionary death penalty regime, the next parts will examine the 

development of the law pertaining to drug offences and murder. 

 

4.1 Drugs Offences 

 

When the Misuse of Drugs Act was enacted by Parliament in 1973, it was meant to 

consolidate the Dangerous Drugs Act of 1951 and the Drugs (Prevention of Misuse) Act of 

1969.21 Singapore had become “a strategic centre of communication and international trade” and 

there was cause for concern that international drug-traffickers would take advantage of this to ply 

their “evil goods” in the country.22 The Misuse of Drugs Act therefore sought to “provide for a 

firm and extensive control on certain dangerous and harmful drugs of addiction as well as heavier 

penalties” so as to be an effective deterrent.23 Maximum sentences were increased from a jail term 

of a maximum of 5 years and/or a fine of $10,000 to sentences such as 30 years in prison and/or 

$50,000 with caning, depending on the class of drugs trafficked. There were also provisions for 

minimum sentences; however, the Minister for Health and Home Affairs was explicit in pointing 

                                                 
16 Wee Toon Boon (Minister of State of Defence), Singapore Parliamentary Reports vol. 31 col. 1091 (23 March 
1972). 
17 S. Jayakumar (Minister for Law), Singapore Parliamentary Reports vol. 61 col. 612 (12 October 1993). 
18 Ho Peng Kee (Senior Minister of State for Home Affairs), Singapore Parliamentary Reports vol. 83 col. 2175 (22 
October 2007). 
19 Chan (n 14), 182. 
20 Ibid. 

21 Chua Sian Chin (Minister for Health and Home Affairs), Singapore Parliamentary Reports vol. 32 col. 414 (16 
February 1973). 
22 Ibid, col. 415. 
23 Ibid, col. 414, 416. 
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out that the Government was yet to go down the route of imposing the death penalty for drug-

traffickers.24 

 

In 1975, however, the Misuse of Drugs was amended to provide for the MDP for the 

unauthorised trafficking, import, or export of more than 30 grammes of morphine or 15 

grammes of diamorphine (colloquially known as heroin). In trying to justify this approach, the 

Minister for Home Affairs and Education stated that there was cause to worry about the 

possibility of “a Communist plan to use narcotics to corrupt and soften the population of the 

various states in South-East Asia for the purposes of subversion and eventual take-over”, as well 

as the negative impact of drugs on the social fabric and economy of the country.25 Significantly, 

there was a stark increase in the number of heroin abusers: in the first six months of 1974 there 

were nine, while in the first six months of 1975 there were 1007, a 112-fold increase.26 Today, the 

list of drugs of which the trafficking, importing, exporting, and/or manufacture attract the death 

penalty has expanded to also include opium and other drugs containing morphine, cocaine, 

cannabis, cannabis mixture, cannabis resin, and methamphetamine, each with their minimum 

thresholds for which the death penalty would be imposed.27 The significance of these thresholds 

go beyond the fact that an offender who trafficked 15 grammes of heroin would not face the 

death penalty while another who trafficked even 15.01 grammes could be sent to the gallows. 

Besides the point that 0.01 gramme, or whatever the smallest measurable unit of weight is, can 

determine whether an offender crosses the thresholds for the death sentence, the thresholds in 

fact also allow prosecutors, in the exercise of their prosecutorial discretion, to affect the sentence 

of the case since they can frame a trafficking charge to reflect that an offender has trafficked less 

than they actually did,28 thereby avoiding the death penalty or other severe sentences.29  

 

                                                 
24 Ibid. col. 416. 
25 Chua Sian Chin (Minister for Home Affairs and Education), Singapore Parliamentary Reports vol. 34 col. 1380 (20 
November 1975). 
26 Ibid, col. 1381. 
27 Schedule 2 to the Misuse of Drugs Act (Cap. 185, 2008 Rev. Ed.). 
28 For example, by stating, for a quantity of 100 grammes of heroin found, that “the accused person trafficked not 

less than 14.99 grammes of heroin”, as compared “the accused person trafficked 100 grammes”.  

29 The Court of Appeal has held this practice to be permissible under the common law as long as it is made for 
legitimate reasons: Ramalingam Ravinthran v AG [2012] 2 SLR 49, at [65]. However, it is questionable whether this 
approach defies the intention of parliament to impose the mandatory death penalty without mitigation or mercy, as 
there is a difference between a choice of charge(s) and the manipulation of the specified quantity of drugs trafficked: 
Kumaralingam Amirthalingam, ‘Prosecutorial Discretion and Sentencing in Singapore’ NUS Law Working Paper 
Series 2016/010, November 2016, http://law.nus.edu.sg/wps, p.11. 
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4.2 Murder 

 

 In contrast to drugs offences, the offence of murder under section 300 of the Penal Code 

has, prior to the changes in 2013, pretty much been left untouched since the introduction of the 

MDP in 1883. Even the rationale for having the death penalty for murder is unclear, given that it 

was inherited from the British since Singapore’s colonial days.30 Out of the four classic sentencing 

principles of retribution, deterrence, prevention, and rehabilitation,31 rehabilitation is clearly not a 

possible basis for the death penalty. Prevention, in the sense of preventing the offender from 

reoffending by keeping him away from the public, is also an unlikely reason given that prevention 

can also be achieved by a life sentence without parole.  

 

A more plausible rationale could be retribution: an eye for an eye, a life for a life. Yet it is 

notable that not all offences resulting in a person’s death, such as causing death by rash or 

reckless driving or even culpable homicide, attract the death penalty – the mens rea, or mental 

element, of the offence is therefore critical.32 It can then be said that one should be punished with 

death if one had intentionally killed another, in line with international norms.33 However, the types 

of killings which are defined as murder and previously attracted the MDP go beyond just 

intentional killing. Section 300 of the Penal Code provides that culpable homicide amounts to 

murder in the following circumstances: 

 

(a) if the act by which the death is caused is done with the intention of causing death; 

(b) if it is done with the intention of causing such bodily injury as the offender knows to be likely to cause 

the death of the person to whom the harm is caused; 

(c) if it is done with the intention of causing bodily injury to any person, and the bodily injury intended 

to be inflicted is sufficient in the ordinary course of nature to cause death; or 

(d) if the person committing the act knows that it is so imminently dangerous that it must in all 

probability cause death, or such bodily injury as is likely to cause death, and commits such act 

without any excuse for incurring the risk of causing death, or such injury as aforesaid. 

 

                                                 
30 Michael Hor, ‘Death, Drugs, Murder and the Constitution’, in Keang Sood Teo (ed.), Developments in Singapore Law 
between 2001 and 2005 (Singapore Academy of Law 2006), 503. 
31 R v James Henry Sargeant (1974) 60 Cr App R 74, as cited in PP v Law Aik Meng [2007] 2 SLR(R) 814, at [17]. 
32 Hor, (n 30). 
33 See note 7 above. 
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With the exception of Section 300(a) which provides for intentional killing, subsections (b) to (d) 

include as murder situations where death was not necessarily intended. Of particular concern is 

the definition of murder in subsection (c), which the Court of Appeal has held to be made out:34 

 

if the offender intentionally inflicts any injury, and that injury objectively causes the death of the 

victim. It does not matter that the offender did not intend death or know that the injury inflicted 

was likely to lead to death. 

 

It was therefore difficult to square the MDP for murder, in all the four ways it has been defined, 

with the principle of retribution and “strict equivalence” because the punishment is greater than 

what the offender deserves.35 Singapore’s position also stands in contrast to that of India, where 

the death penalty for murder, which is defined in exactly the same way as in Singapore, is 

discretionary.36 

 

The Singapore government has therefore focussed on the deterrent nature of the death 

penalty for both drug crimes and murder. Minister for Law K Shanmugam had stated in 2012:37 

 

Where many other countries have failed, we have succeeded in keeping the drug menace under 

control. Singapore’s homicide rate is one of the lowest in the world, and we believe that the deterrent 

effect of the death penalty has played an important part in this. Our tough approach to crime has 

resulted in crime rates which are significantly lower than many other major cities. Young children 

can take public transport by themselves. Women can move around the city freely. We have no gun 

violence, no protection rackets, no drug pushers on the streets, no inner city ghettoes. Citizens and 

visitors alike feel safe, in and out of home, at all hours of the day. This is something enjoyed by few 

cities in the world. And that is something we should seek to preserve.  

 

The Law Minister had even gone so far to say that “[it] is after all deterrents not retribution that 

guides modern sentencing policy, and the paramount objective is to protect future victims from 

suffering a similar fate”.38 

 

                                                 
34 Hor, (n 30), citing PP v Lim Poh Lye [2005] 4 SLR 582, at [23]. 
35 Ibid, p.507. 
36 Indian Penal Code, S. 300, 302. 
37 K Shanmugam (Minister for Law), Singapore Parliamentary Reports vol. 89 p. 268 (9 July 2012). 
38 K Shanmugam (Minister for Law), Singapore Parliamentary Reports vol. 89 (14 November 2012). 
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However, Michael Hor is unconvinced that deterrence is an appropriate reason, given 

that even the Singapore Police has acknowledged that “[a] large proportion of [murder] cases 

were crimes of passion which occurred mainly as a result of misunderstandings, disputes between 

known parties and family matters or problems”, and in view of this murderers would not have 

given thought to the consequences of the death penalty in the heat of the moment.39  

 

 Nevertheless, utilitarianism has long been the backbone of the government’s continued 

use of the death penalty; it features even more prominently in the 2013 amendments particularly 

regarding drug-trafficking, which will be discussed further below. 

 

4.3 Constitutional Challenges 

 

 Three notable constitutional challenges to the MDP in Singapore had been attempted and 

failed. These cases focussed primarily on the compatibility of the MDP and Article 9(1) of the 

Singapore Constitution which provides: “No person shall be deprived of his life or personal 

liberty save in accordance with law.” While the cases all dealt with the MDP under the Misuse of 

Drugs Act, the decisions and principles elucidated by the courts in relation to the MDP are also 

applicable to murder and other offences attracting the penalty. 

 

The first of this series of cases was Ong Ah Chuan v PP,40 where it was argued by the 

appellant that the MDP – in that case for drug-trafficking – was unconstitutional because it did 

not allow the courts to consider the blameworthiness of individual offenders and was therefore 

arbitrary and not “in accordance with law” as required under Article 9(1). In rejecting this 

argument, the Privy Council held:41 

 

A primary object of imposing a death sentence for offences that society regards with particular 

abhorrence is that it should act as a deterrent; particularly where the offence is one that is 

committed for profit by an offender who is prepared to take a calculated risk. There is nothing 

unusual in a capital sentence being mandatory. Indeed its efficacy as a deterrent may be to some 

extent diminished if it is not. At common law all capital sentences were mandatory, under the 

Penal Code of Singapore the capital sentence for murder and for offences against the President's 

                                                 
39 Hor, (n 30). 
40 [1981] AC 648. 
41 Ibid, 673. 
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person still is. If it were valid the argument for the defendants would apply to every law which 

imposed a mandatory fixed or minimum penalty even where it was not capital - an extreme 

position which counsel was anxious to disclaim. 

 

It was therefore up to the legislature to determine what sentence is required for an offence in 

order to meet its policy goals. 

 

In the second case of Nguyen Tuong Van v PP,42 the appellant similarly argued the MDP 

for drug-trafficking was arbitrary, and by precluding individualised sentencing it was in violation 

of a prohibition against inhuman treatment or punishment. This argument was rejected by the 

Singapore Court of Appeal.43 The Court considered but distinguished a few decisions of the Privy 

Council which ruled the MDP unconstitutional in some Caribbean States. In Reyes v The Queen,44 a 

case from Belize, the Privy Council held the MDP to be unconstitutional due to (1) an express 

constitutional provision which prohibited inhuman punishment,45 and (2) the acceptance by 

Belize of international norms prohibiting cruel and inhuman punishment and requiring 

proportionate and individualised sentencing.46 In Watson v The Queen,47 a case from Jamaica, the 

Privy Council recognised the development of international norms that prohibited “cruel, 

inhuman or degrading treatment or punishment”.48 The appellant in Nguyen similarly argued that 

execution by hanging was prohibited by customary international law. While the Court accepted 

that the prohibition against cruel and inhuman treatment or punishment formed a part of 

customary international law, it rejected the assertion that customary international law prohibited 

execution by hanging.49 Even if a customary international law rule exists, domestic law would 

prevail in the event of a conflict between the two.50 Additionally, “the mandatory death sentence 

prescribed under the MDA is sufficiently discriminating to obviate any inhumanity in its 

operation”.51 This refers to the threshold of the amount of drugs that determines if a drug-

trafficker faces the death penalty.52 

 

                                                 
42 [2005] 1 SLR(R) 103. 
43 Ibid, at [87]. 
44 [2002] 2 AC 235. 
45 Ibid, at [43]. 
46 Ibid, at [27]. 
47 [2005] 1 AC 472. 
48 Ibid, at [29]-[30]. 
49 Nguyen (n 42), at [92]. 
50 Ibid, at [94]. 
51 Ibid, at [87]. 
52 Cf. note 27 above. 
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In Yong Vui Kong v PP,53 the offender’s argument centred on two points, namely that 

“law” under Article 9(1) of the Constitution does not include inhuman law such as the MDP, but 

that it includes international customary law prohibiting the MDP. In rejecting the argument that 

“law” does not include inhuman law, the Court of Appeal held that the Singapore Constitution 

does not prohibit laws providing for inhuman punishment per se,54 again contrasting Singapore’s 

position with those of the Caribbean States. Interestingly, the Court made a distinction between 

these cases which dealt with murder and the case at hand dealing with drug-trafficking. It cited 

with approval the earlier case of Ong Ah Chuan, where the Privy Council considered that, while 

there may be different levels of blameworthiness in murder which can occur in a wide range of 

circumstances, in drug-trafficking often “the motive is cold calculated greed”.55 The Court 

considered that in drug-trafficking, “it is a matter of common sense that the larger the amount 

trafficked, the greater the likelihood of harm done to society”, and that the “threshold of 

culpability for imposing the MDP is […] really a matter of policy […] for Parliament to decide”.56 

Although the Court initially seemed to consider that the MDP may be unconstitutional for 

murder, it considered the constitutional developments in Singapore’s history from the time the 

Malayan Constitution was drafted in 1957 to the time in 1966 when the Singapore government 

considered but rejected the addition in the constitution of an express prohibition against 

inhuman punishment, and concluded that the proposed interpretation of Art 9(1) by the 

appellant’s counsel “as incorporating a prohibition against inhuman punishment is an 

interpretation which our courts are barred from adopting”.57 

 

Given the strong focus on the need for deterrence and the court’s consistent affirmation 

of the constitutionality of the MDP, it may therefore be surprising that the government in 2012 

decided to amend the laws to provide judges with some discretion in sentencing offenders for 

murder and drug-trafficking. 

 

                                                 
53 [2010] 3 SLR 489. 
54 Ibid, at [61]. 
55 Ibid, at [48], citing Ong Ah Chuan (n 40), 674. 
56 Ibid, at [49]. 
57 Ibid, at [60] to [72]. 
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5 Changes to the Regime in 2013 

 

On 14 November 2012, the Singapore Parliament passed the Misuse of Drugs 

(Amendment) Act 2012 and the Penal Code (Amendment) Act 2012 to amend the punishment 

for drug-trafficking and murder respectively. These amendments took effect on 1 January 2013.  

 

In relation to the punishment for murder, the amendment is quite straightforward. 

Previously, section 302 of the Penal Code did not make a distinction amongst the four different 

categories of murder in section 300 – the death penalty must be imposed once the offender is 

found guilty of any of those four types of murder. Pursuant to the amendment to the Penal 

Code, now only the MDP is retained only for the section 300(a)-type murders where the offender 

had the intention to kill. For the other types under section 300(b), (c), and (d), judges now have 

the discretion to choose whether to impose a life sentence58 (with caning) or the death penalty.  

 

In relation to the punishment for drug-trafficking, the mechanics pursuant to the 

amendments are more complex. For drug-trafficking which previously attracted the MDP, the 

courts may choose to impose a life sentence in certain circumstances under the new section 33B 

that was introduced into the Misuse of Drugs Act in 2013. The first requirement is that the 

convicted offender’s role in drug-trafficking was restricted to that of a courier, namely:59 

 

(i) to transporting, sending or delivering a controlled drug;  

(ii) to offering to transport, send or deliver a controlled drug;  

(iii) to doing or offering to do any act preparatory to or for the purpose of his transporting, 

sending or delivering a controlled drug; or  

(iv) to any combination of activities in sub-paragraphs (i), (ii) and (iii). 

 

The Court of Appeal had indicated the strict boundaries of this requirement, stating that 

an offender who has done acts such as packing that are beyond those necessarily required for 

transporting, sending, or delivering drugs will not be able to avail himself of discretionary 

sentencing under section 33B.60 This reinforces the intention of Parliament that the discretionary 

                                                 
58 This means the “remaining natural life of the prisoner”: Abdul Nasir bin Amer Hamsah v PP [1997] 2 SLR(R) 842, at 

[42]. 

59 S.33B(2)(a) and S.33B(3)(a) of the Misuse of Drugs Act. 

60 PP v Chum Tat Suan [2015] 1 SLR 834, at [68]. 
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sentencing regime is meant for couriers only, and where offenders had done acts such as 

“packing, storing or safekeeping drugs”, they do not fall within the scope of section 33B even if 

their culpability may be similar to couriers.61 However, the High Court in later cases has 

“continued to test the boundaries of the new law’s criteria”, holding in one case that passing 

messages, collecting money for delivered drugs, deciding place of delivery, and confirming 

successful delivery,62 and in another case that assistance in packing drugs,63 can be incidental to the 

transporting, sending, or delivery of drugs. A key criterion was whether the offender played an 

“executive”, decision-making role.64 

 

But it is not sufficient to just be a courier; the other requirement that has to be met is either that:  

 

(1) “the PP certifies to any court that, in his determination, the person has substantively assisted 

the Central Narcotics Bureau in disrupting drug trafficking activities within or outside 

Singapore”;65 or 

 

(2) the offender “was suffering from such abnormality of mind (whether arising from a 

condition of arrested or retarded development of mind or any inherent causes or induced by 

disease or injury) as substantially impaired his mental responsibility for his acts and omissions 

in relation to the offence”.66 

 

 It needs to be noted, however, that the life sentence is not automatically granted in lieu of 

the death sentence once the above criteria are met. The decision is made by the courts, which 

appear to have maintained the life sentence as a ‘default’ sentence in drug-trafficking cases.67 

Significantly, an offender who is sentenced to life imprisonment based on a certification of 

assistance by the PP is also required to suffer mandatory caning of at least 15 strokes.68 An 

offender who proves, on the balance of probabilities, that he had diminished responsibility does 

not face caning. 

                                                 
61 See exchange between Non-Constituency Member of Parliament Lina Chiam and Deputy Prime Minister Teo 

Chee Hean in Singapore Parliamentary Reports vol. 89 (14 November 2012). 

62 PP v Christeen d/o Jayamany [2015] SGHC 126. 

63 PP v Yogaras Poongavanam [2015] SGHC 193. 

64 Christeen (n 62), at [72]. 

65 S.33B(2)(b). 

66 S.33B(3)(b). 

67 Chan (n 14), p.196. 

68 S.33B(1)(a). 
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5.1 Rationale for the Changes 

 

 While the change to discretionary sentencing for murder and drug-trafficking under 

certain circumstances alleviate the concerns with disproportionate and arbitrary sentencing, it is 

not clear if these concerns were at the forefront of the government’s deliberation process that 

culminated in the amendments to the law. The government’s starting point when considering 

whether or not to apply the death penalty for an offence is based on “three interconnected 

factors: (1) the seriousness of the offence, both in terms of the harm that the commission of the 

offence is likely to cause to the victim and to society, and the personal culpability of the accused; 

(2) how frequent or widespread an offence is; and (3) deterrence”.69  

 

In respect of murder, the Law Minister had expressly acknowledged in the lead-up to the 

amendments that, while section 300(a) murders are one of the most serious offences, under 

sections 300(b), (c), and (d) the circumstances and culpability of the offender can vary.70 Why did 

it then take them so long to make the changes, when the MDP for all four types of murder had 

been in place since 1883? While the government’s position that “[crime] must be deterred [and 

society] must be protected against criminals” has remained unchanged, what perhaps changed the 

government’s mind from its previously unwavering approach on the MDP was the evolution and 

maturing of society that changed its values and expectations in relation to the death penalty.71 

Additionally, homicide rates have remained low at 0.3 incidents for every 100,000 in the 

population in 2011.72 However, a low crime rate in relation to a specific offence is not the sole 

criteria considered by the government in deciding whether or not the MDP should apply;73 it still 

applies to firearms offences despite these making up the smallest proportion of all crimes for 

which offenders had been executed between 1991 and 2014.74 On the contrary, it is precisely the 

great reduction in firearms offences after the introduction of the MDP to these offences that the 

MDP “continues to be relevant to this very day”.75 It is therefore highly probable that the change 

                                                 
69 Shanmugam (n 37), p.267. 

70 Ibid. 

71 Ibid, p.269. 

72 Ibid, p.268. 

73 Ibid, p.267. The Law Minister had emphasised the need to consider the three factors in totality. 

74 Chan (n 14), p.183. 

75 Shanmugam (n 38). 
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in societal values, expectations, and norms, both on the local and international levels,76 

contributed most significantly to the change in the government’s position. 

 

In respect of drug-trafficking, it can also be said, as several members of parliament did 

during the debate in Parliament on the Misuse of Drugs (Amendment) Bill 2012,77 that the reason 

for the change in the law was because drug couriers, whose role is merely to transport drugs, are 

seen as less culpable than, for example, drug kingpins or persons who coordinate or plan the 

trafficking activities. However, the Deputy Prime Minister, when explaining the Bill, did not 

make any reference to the relatively low culpability of a drug courier and appeared to be cautious 

not to do so. Further, as highlighted above, non-couriers with similar levels of culpability as 

couriers do not qualify for discretionary sentencing. Instead, the official rationale for the 

amendment to the law is a practical one – there appeared to be an increase in the number of drug 

abusers in Singapore in the 5 years ending 2011, as well as an increase in the quantity of drugs 

being trafficked in the region, and there was therefore a need “to enhance the operational 

effectiveness of the [Central Narcotics Bureau], by allowing investigators to reach higher into the 

hierarchy of drug syndicates”.78 This was the underlying reason for the requirement under S. 

33B(2)(b) that a drug courier must be certified to have provided substantive assistance to the 

authorities before they can be considered for discretionary sentencing. One cannot otherwise 

imagine why else an offender’s life and death will depend on whether he has provided substantive 

assistance. In respect of the alternative criterion that the offender must be suffering from an 

abnormality of mind in committing the act of trafficking, there was little said about the rationale 

behind it, except that it “uses the same formulation as that for the [partial] defence of diminished 

responsibility which applies to the offence of murder under the Penal Code”.79 

 

One could therefore theorise that the changes in the law are based on pragmatic or even 

political reasons –the need for more effective prevention of crimes that are on the rise as well as 

the need to adapt to changes in society’s expectations and values – rather than idealistic or 

altruistic ones. Such an approach is evident in the court’s handling of the procedure under which 

                                                 
76 See, for example, the comments and recommendations of many States during Singapore’s Universal Periodic 

Review in 2011: Human Rights Council, ‘Report of the Working Group on the Universal Periodic Review – 

Singapore’ (11 July 2011) A/HRC/18/11. 

77 Singapore Parliamentary Reports vol. 89 (12 November 2012). 

78 Teo Chee Hean (Deputy Prime Minister and Minister for Home Affairs), Singapore Parliamentary Reports vol. 89 

(12 November 2012). 

79 Ibid. 
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a drug- trafficker is required to prove his role as a courier under the Misuse of Drugs Act. The 

practice that has been in place is that the court will only make a finding on the offender’s role at 

the sentencing stage separate from the guilt-finding stage.80 The dilemma with the bifurcation of 

the hearings determining guilt and role is whether or not new evidence, particularly those 

contradicting the findings at the hearing determining guilt, should be allowed at the hearing 

determining the offender’s role. As the High Court judge in PP v Chum Tat Suan put it, new 

evidence may undermine earlier findings and even cast doubt on the accused person’s guilt; on 

the other hand, should new evidence not be allowed, “there is a possibility of prejudice to the 

accused, in that he might have conducted his defence in such manner as to furnish no occasion 

for evidence of his being no more than a “courier” to emerge at trial. This would make it difficult 

or impossible for him now to prove, without introducing further evidence on the question, that 

he was no more than a “courier””.81 In a later criminal reference brought by the PP on the same 

case, the Court of Appeal held, with a 2-1 majority, that an offender is not allowed to adduce 

additional evidence that he was a courier at the sentencing stage if it had been withheld at the 

guilt-finding stage.82 This is because:83 

 

The purpose of the amendments is […] to give [the offender] an incentive to come clean. There is no 

suggestion in the parliamentary debates that the amendments will result in changing the trial process 

and give the accused person a chance to deliberately stifle evidence to gain an advantage and then to 

speak the truth when that strategy fails. 

 

While it is in the interest of justice for guilty persons to plead guilty from the outset and avail 

themselves of the defence of being a courier by providing all relevant information instead of 

running a false defence, laypersons may not know exactly the contours of the elements of the 

crime – they may not know the legal differences between being a courier or a seller, for example, 

and in fear choose to deny everything. It may also incentivise them to plead guilty even if they 

were not. Given that this is a matter of life and death, as the dissenting judge indicated, should 

new evidence not be allowed if the wider interests of justice calls for it? Unfortunately, it seems 

that justice has taken a backseat to the government’s pragmatic goals. 

 

                                                 
80 PP v Chum Tat Suan [2014] 1 SLR 336 at [4]. 

81 Ibid, at [5]. 

82 PP v Chum Tat Suan [2015] 1 SLR 834, at [77]. 

83 Ibid, at [81]. 
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Keeping the practical objectives in mind, the following parts of this paper examine: (1) 

how the new discretionary sentencing regime has functioned in relation to the discretion afforded 

to prosecutors to determine whether or not to issue a certificate of substantive assistance under 

section 33B(2)(b) of the Misuse of Drugs Act; and (2) how the courts have exercised their 

discretion in determining whether or not to impose the death penalty for murder and drug-

trafficking.  

 

6 Prosecutorial Discretion and Sentencing – Blurring of Lines? 

 

Prosecutorial discretion is not new to most common law jurisdictions, where the 

prosecuting authority is vested with very wide powers in deciding whether or not to charge a 

person, and if so what and how many charge(s) to bring. Although in principle prosecutorial 

decisions can be judicially reviewed, such review can only be done in very limited circumstances 

and common law courts have tended to refrain from interfering with prosecutorial decisions.84 

The precise scope of prosecutorial discretion and judicial reviewability varies from jurisdiction to 

jurisdiction, but it is not the purpose of this paper to examine the differences in detail. Rather, 

the focus will be on the interaction of prosecutorial discretion with the death penalty offences 

examined in this paper, and in particular the role of prosecutorial discretion and its impact on the 

rights of accused and convicted persons under the new discretionary death penalty regime in 

Singapore. Particular attention will be given to the PP’s discretionary certification of “substantive 

assistance” under the Misuse of Drugs Act and how the practice in Singapore compares to that in 

the US pertaining to “substantial assistance” departures from guideline-sentences. 

 

6.1 Source of Prosecutorial Power 

 

 Under Article 35(8) of the Singapore Constitution, the Attorney-General (“AG”) has 

“power, exercisable at his discretion, to institute, conduct or discontinue any proceedings for any 

offence”. Unlike in other jurisdictions such as the UK and the US where the AG is separate from 

but oversees the work of the prosecution service,85 in Singapore the AG is also the PP who has 

                                                 
84 See for example R. v DPP Ex p. Chaudhary [1995] 1 Cr. App. R. 136 (UK); Kostuch v. Alberta (Attorney General) 128 

DLR (4th) 440 (Canada); United States v Batchelder 442 US 114 (1979) (US); and Quek Hock Lye v PP [2012] 2 SLR 

1012 (Singapore), as cited in Gary Kok Yew Chan, ‘Prosecutorial Discretion and the Legal Limits in Singapore’ 

(2013) 25 SAcLJ 15-50, 20. 

85 Attorney General’s Office, ‘About Us’ (GOV.UK) <https://www.gov.uk/government/organisations/attorney-

generals-office/about> accessed 25 April 2018; U.S. Attorneys' Manual 9-2.001. 
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“control and direction of criminal prosecutions and proceedings under this Code or any other 

written law”.86 It might be assumed, then, that the decisions of the AG, as the government’s legal 

adviser, is subject to the political whims and fancies of the government when it comes to 

prosecutions, among other things. However, the AG in Singapore is appointed by the President 

on the advice of the Prime Minister “from among persons who are qualified for appointment as a 

Judge of the Supreme Court”;87 he is, unlike in some other jurisdictions, not part of the political 

executive and is neither a cabinet member nor a party politician.88 Therefore, although the AG 

has to defer to and act for the Cabinet on issues relating to civil litigation, international law, and 

legislation-drafting, when he puts on the hat of the PP he is, at least in theory, “not the 

Government's Attorney-General [and] is given discretion over prosecutions by the Constitution. 

It cannot be the case that he should just prosecute if a senior minister wants that to be done.”89 

Nevertheless it is not difficult to imagine a situation where the AG may find it difficult to ignore 

the direction of the government he serves, which may in turn affect his prosecutorial decisions 

even if the influence is not clearly seen or expressly articulated. For example, in Malaysia, the 

recently ousted Prime Minister had changed the AG, who was preparing corruption charges 

against him,90 to one clearing him of any involvement in the scandal.91 This can have undesirable 

effects especially on politically sensitive issues like the death penalty.  

 

6.2 Problems with Prosecutorial Discretion 

 

Whether or not the AG is influenced by the executive, the wide discretion and secrecy 

under which prosecutorial decisions are made remains a cause for concern. Aside from the 

statement that prosecutors refer to internal guidelines and make prosecutorial decisions based on 

the public interest and the sufficiency of evidence,92 the position of the AG’s Chambers (“AGC”) 

                                                 
86 Criminal Procedure Code (Cap. 68, 2012 Rev Ed), S. 11(1). 

87 Singapore Constitution, Article 35(1). 

88 Walter Woon, ‘The Public Prosecutor, Politics and The Rule of Law’ The Straits Times (Singapore, 29 September 

2017) <https://www.straitstimes.com/opinion/the-public-prosecutor-politics-and-the-rule-of-law> accessed 25 

April 2018. 

89 Ibid. 

90 Umapagan Ampikaipakan, 'What Is Wrong With Malaysia?' (The New York Times, 2018) 

<https://www.nytimes.com/2018/05/07/opinion/malaysia-election-najib-razak.html> accessed 12 May 2018. 

91 Tom Westbrook, 'Malaysia's Mahathir Says Prevented Najib From Leaving Country, Sacked Attorney General' 

(Reuters, 2018) <https://www.reuters.com/article/us-malaysia-election-mahathir/malaysias-mahathir-says-

prevented-najib-from-leaving-country-sacked-attorney-general-idUSKBN1ID08G> accessed 12 May 2018. 

92 Aedit Abdullah, ‘Publication of Prosecutorial Guidelines’ (Agc.gov.sg, 2013) <https://www.agc.gov.sg/legal-

processes/publication-of-prosecution-guidelines> accessed 26 April 2018; Attorney-General's Chambers 

(“AGC”), 'The Exercise of Prosecutorial Discretion' (2012) <https://www.agc.gov.sg/docs/default-
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is that the guidelines will not be published to the public and explanation will generally not be 

made for prosecutorial decisions.93 The opaque manner in which these decisions are made gives 

rise to concerns about fairness and potential abuse of power. This is especially because, in the 

course of making such decisions, plea bargains may be struck between the prosecution and the 

accused person, during which the prosecution may make some concessions, such as reducing the 

charge to a less serious one, in a bid to tempt the accused into pleading guilty, thereby avoiding a 

drawn-out trial. In comparison, in the UK there exists a publicly available and legally enforceable 

‘Code for Crown Prosecutors’,94 among other guidance on specific crimes or circumstances, for 

Crown Prosecutors, and judicial review may be brought against a prosecutorial decision not in 

compliance with the code.95 A middle ground can be found in the US where judicial review is 

largely based on constitutional grounds; although there exist the ‘Principles of Federal 

Prosecution’, these “are not intended to create a substantive or procedural right or benefit, 

enforceable at law, and may not be relied upon by a party to litigation with the United States”.96 

 

Additionally, difficulties also arise particularly in cases where a choice has to be made 

between an offence attracting the death penalty and another which does not, and where 

accomplices or offenders on a joint criminal enterprise are charged differently. This was evident 

in a set of three cases related to drug-trafficking in 2012 that followed shortly one after another. 

 

In the first case of Ramalingam Ravinthran v AG,97 two accused persons in a joint enterprise 

were found together in a car to be in possession of cannabis and vegetable matter containing 

cannabis. They were both charged for trafficking the substances found; however, while the 

applicant was charged with trafficking the exact amounts of the substances, which were much 

higher than the statutory threshold for the MDP, his accomplice was charged with trafficking 

amounts just below the said thresholds, and thereby escaped the death penalty.98 In the second 

case of Yong Vui Kong v PP,99 the appellant had been convicted of trafficking 47.27g of heroin and 

sentenced to death. His instigator, on the other hand, had his initial charges withdrawn. In the 

                                                                                                                                                         

source/newsroom-doucments/media-releases/2012/agcpressrelease200112-

theexerciseofprosecutorialdiscretion.pdf> accessed 26 April 2018. 

93 AGC, ibid, at [7]. 

94 Issued under section 10 of the Prosecution of Offences Act 1985. 

95 R. v DPP Ex p. Chaudhary [1995] 1 Cr. App. R. 136. 

96 U.S. Attorneys' Manual 9-27.150. 

97 [2012] 2 SLR 49. 

98 Cf. note 27 above. 

99 [2012] 2 SLR 872. 
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third case of Quek Hock Lye v PP,100 the applicant faced a capital charge for trafficking heroin 

above the statutory threshold for the death penalty, while, like in Ramalingam, his co-conspirator 

was charged for a much lesser amount below the threshold. 

 

In all three cases, criminal motions were brought by the applicants alleging selective or 

unequal prosecution by the PP on the grounds that the charge(s), or lack of, against their 

accomplice or instigator were different even though the facts were the same or similar and 

therefore violated their equal protection rights under Article 12(1) of the Constitution. 

 

The Court of Appeal dismissed the applicants’ motions in all three cases. The reasons put 

forth by the Court for its decision in Ramalingam were reiterated in the two later cases, which is 

that while the exercise of prosecutorial discretion is subject to judicial review:101 

 

(a) there are only two grounds of review, “viz: (i) abuse of power (i.e., an exercise of power in 

bad faith for an extraneous purpose); and (ii) breach of constitutional rights”; 

 

(b) Article 12 of the Constitution requires only that the same cases be treated in the same way, 

and while it requires the Prosecution to “give unbiased consideration to every offender and 

[…] avoid taking into account any irrelevant considerations”, the Prosecution is at liberty to 

consider a wide range of factors, such as the public interest, the offender’s personal 

circumstances, and the level of cooperation with the authorities, in deciding which cases are 

alike, and means that hardly any case is exactly the same; 

 

(c) there is a presumption that prosecutorial discretion has been exercised lawfully, and the 

burden is on the accused person to adduce evidence proving a prima facie case of violation of 

his rights before the PP is required to justify his decision; however, “a mere difference in the 

offences which different offenders in the same criminal enterprise are prosecuted for will not 

in itself be sufficient evidence of such a prima facie breach”; and 

 

(d) there is no general obligation on the AG to disclose the reasons for the prosecutorial 

decisions that he makes. 

                                                 
100 [2012] 2 SLR 1012. 

101 Yong (n 99), at [17]. 
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The reason why the courts afford the AG’s prosecutorial power such wide latitude is due 

primarily to the separation of functions and powers between the judiciary and the prosecution: 

both are provided for separately under the Constitution and are “constitutionally equal in status”; 

“neither may interfere with each other’s functions or intrude into the powers of the other, subject 

only to the constitutional power of the court to prevent the prosecutorial power from being 

exercised unconstitutionally”.102 The presumption that all prosecutorial decisions are lawful unless 

and until proven otherwise exemplifies the high level of deference the courts accord to the AG’s 

prosecutorial powers on account of the “high constitutional office” that the AG holds in the 

same manner as judges, Cabinet members, and the President.103 

 

But it is this deference that makes is virtually impossible to challenge any prosecutorial 

decision. The main hurdle which the applicants in the three drug-trafficking cases had to cross, 

but failed to do so, was to prove a prima facie case that the AG/PP had exercised his discretion 

unlawfully. As the Court of Appeal has stated, mere differences in charges between accomplices, 

even if the act is the same, is not sufficient to discharge this burden of proof. It would be difficult 

to imagine how an offender would actually be able to do so given that guidelines and reasons for 

prosecutorial decisions are usually not made known; rather than have the prosecution show, 

based on facts within their knowledge, that they have acted constitutionally in cases which raises 

even the slightest doubt on the propriety of their decisions, accused persons are expected to 

overturn the presumption of lawfulness without access to information about the decision-making 

process. 

 

6.3 Reasons for Prosecutorial Discretion 

 

 That said, there are nevertheless also strong reasons for a deferential approach to 

prosecutorial discretion and the secrecy within which it is exercised beyond lofty claims in 

relation to the constitutional office of the AG. These reasons are summarised in a press release 

issued by the AGC addressing concerns about prosecutorial discretion and the differences in 

charging decisions in accomplices who may appear to have similar culpability in the wake of the 

case of Ramalingam.104 The underlying premise is that the independence of the AG/PP in making 

prosecutorial decisions in based on the need to maintain fairness in the pursuit of policy goals 

                                                 
102 Ramalingam (n 97), at [43], citing Law Society of Singapore v Tan Guat Neo Phyllis [2008] 2 SLR(R) 239, at [144]. 

103 Ibid. 

104 AGC (n 90). 
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underscoring the criminal law; he is to “[act] as a ‘minister of justice’ in conducting prosecutions” 

within practical and legal limits, as well as “facilitate compassionate and efficient administration 

of criminal justice” without undue political influence.105 

 

Firstly, discretion is required because of constraints on resources – it is impossible to 

prosecute at the most severe level every single offence that has been disclosed because of limited 

manpower, time, and court resources, and decisions have to be made to determine which 

offences should be prioritised and which appropriate charges should be brought considering the 

public interest, enforcement needs, availability of evidence, the prevalence of offences, and 

compassionate grounds, among other things.106 These factors are properly within the domain of 

the executive to consider, particularly if the information is sensitive or highly confidential, which 

is why it is also not usually appropriate to disclose reasons for prosecutorial decisions.107  

 

Secondly, the non-publication of guidelines allows the AGC “to retain flexibility to depart 

from the guidelines when the interests of justice call for this in any given case, while keeping to a 

broadly consistent path […] so that each case can truly be considered on its own merits at a 

nuanced level, which is the cornerstone of prosecutorial discretion”.108  

 

Thirdly, the publication of guidelines would, on the other hand, “identify prosecution 

priorities as well as areas where the prosecution might exercise restraint; and this in turn can lead 

to an increase in offending in the latter areas as accused persons might then be incentivised to 

commit such crimes expecting that they probably would not face the full force of the law”.109  

 

Fourthly, having the obligation to provide reasons or guidelines may lead to delays and 

disruptions to the prosecution process, as well as incessant or even groundless challenges to 

prosecution decisions given the inevitable unhappiness an accused person would feel facing a 

criminal charge.110 This was a key concern in the UK, where prosecutorial guidance for more 

                                                 
105 Amirthalingam (n 28), p.1-2. 

106 AGC (n 90), at [4]-[7]. See also Nora V. Demleitner, 'Prosecutorial Discretion', in David S. Clark (ed.), Encyclopedia 

of Law & Society: American and Global Perspectives (Sage Publications 2007) p.1215. 

107 AGC, ibid, at [10]. 

108 AGC, ibid, at [8]; Clark (n 106). 

109 Ibid. 

110 Ibid, at [11]. See also Abdullah (n 90). 
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categories of offences and circumstances has increasingly been developing,111 and the courts have 

been prompted to limit the proliferation of “satellite litigation” challenging prosecutorial 

discretion, stating that “only in highly exceptional cases” will the court intervene in a 

prosecutorial decision.112  

 

Lastly, it is the court and not the prosecutor that ultimately determines guilt, and so a 

wrongly accused person can prove his innocence in court; judicial review is also available to 

challenge unconstitutional decisions.113 On this last point, however, as has been stated above, 

while an accused person can prove his innocence in court, a guilty offender would find it difficult 

to challenge via judicial review a decision that apparently favours his accomplice over him. 

 

As valid as these reasons might be for the need for prosecutorial discretion generally in 

criminal law, they do not explain why it is required for a finding of fact that a drug-trafficker had 

provided substantive assistance to the authorities before the courts can have discretion in 

sentencing. This will be discussed below. 

 

6.4 “Substantive Assistance” under the Discretionary Death Penalty Regime 

 

A certification of substantive assistance by the PP is one of the two requirements – the 

other being that the offender needs to prove on a balance of probabilities that his role was only 

that of a courier – under section 33B(2) of the Misuse of Drugs Act that need to be satisfied 

before a court can have sentencing discretion in an otherwise capital offence. Under section 

33B(4), the PP has sole discretion to determine whether or not such substantive assistance was 

rendered by the offender, and “no action or proceeding shall lie against the PP in relation to any 

such determination unless it is proved to the court that the determination was done in bad faith 

or with malice”. Besides these two grounds there is also the general ground of unconstitutionality 

under which a determination by the PP may be challenged.114 This is in line with the court’s 

position on the judicial reviewability of prosecutorial discretion in general, as discussed earlier. 

The Court of Appeal has also held that, like general prosecutorial decisions, there is a 

presumption that the decision whether or not to issue a certificate of substantive assistance is 

                                                 
111 David Ormerod, ‘Prosecution Policies’, [2012] Crim LR 9, 653-655, 653. 

112 R (Corner House Research) v Director of the Serious Fraud Office [2009] 1 AC 756, at [30] (Lord Bingham). 

113 AGC (n 90), at [14]. 

114 Muhammad Ridzuan bin Mohd Ali v AG [2015] 5 SLR 1222, at [35]. 
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constitutional and conforms to the law, and the burden is on the offender to demonstrate a 

prima facie case that the decision not to grant the certificate is unlawful before the PP is required 

to defend his decision. 115 

  

However, the nature of the discretion in the context of providing a certification on 

whether an offender had provided substantive assistance to the authorities is very much different 

from the discretion invoked in daily prosecutorial decisions that is afforded and protected by the 

Constitution. In this respect many of the reasons highlighted above for having prosecutorial 

discretion in relative secrecy are inapplicable. Firstly, there is no issue about resources – unlike in 

usual prosecutorial decision-making where many factors need to be taken into account to 

determine the appropriate action to take against an accused person, in this case a charge has been 

brought and an accused person convicted – the question is simply whether an offender had 

substantively assisted the authorities. Secondly, given that this is a question of fact, there is no 

need and indeed no room for flexibility in deciding whether or not to issue the certificate of 

substantive assistance – the legislation does not appear to allow other factors, whether mitigating 

or aggravating, to be taken into account in making this decision. Lastly, while there are judicial 

safeguards for an innocent person who has been wrongly charged, for a person who has been 

wrongly denied a certificate of substantive assistance has much limited recourse. Although an 

argument may be made that the PP is best situated to make the determination in view of the 

potentially sensitive information that should not be publicised, such sensitive information can still 

be subject to scrutiny by the court which can then order for non-disclosure of the information.116 

 

Additionally, prosecutorial discretion in relation to the determination of an offender’s 

substantive assistance, or lack of, raises bigger questions related to the separation of powers and 

constitutionality. As stated earlier, the nature of the discretion in the determination of substantive 

assistance is different from that in the determination of charges against an accused person. In the 

latter, the PP is making an executive decision based on many factors including enforcement 

needs, resources, seriousness of offence, among other things. This discretion is clearly afforded 

by the Constitution that gives the AG/PP the power to commence or discontinue criminal 

proceedings. In contrast, the discretion provided under section 33B(4) of the Misuse of Drugs 

                                                 
115 Ibid, at [36]. 

116 Sylvia Lim (Member of Parliament), Singapore Parliamentary Reports vol. 89 (12 November 2012). 
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Act is merely a statutory one that should not enjoy constitutional status.117 The fact that 

Parliament found the need to include an ouster clause excluding judicial review in all but two 

limited circumstances under section 33B(4) , rather than consider it subsumed under general 

prosecutorial discretion, supports this conclusion. 

  

In justifying that the PP enjoys wide discretion and a presumption of constitutionality in 

relation to the issuance of a certificate of substantive assistance, the Court of Appeal in 

Muhammad Ridzuan bin Mohd Ali v AG referred to the position in the US which has a similar 

practice in relation to the reduction of sentence based on “substantial assistance” rendered by an 

offender.118 §5K1.1 of the US Sentencing Commission Guidelines Manual states: “Upon motion 

of the government stating that the defendant has provided substantial assistance in the 

investigation or prosecution of another person who has committed an offense, the court may 

depart from the guidelines.” This is done during or before sentencing. There is also Rule 35(b) of 

the Federal Rules of Criminal Procedure which is similar in nature to §5K1.1 except that it is a 

motion made after sentencing. The Singapore Court referred to the case of USA v John Steven 

LeRose,119 where the government appealed against the decision of the district court to reduce the 

sentence of the respondent pursuant to §5K1.1 on the ground that the government did not make 

such a motion under that provision. The US Court of Appeal for the Fourth Circuit held that the 

a §5K1.1 motion can only emanate from the government, subject to judicial review “if the refusal 

[to make the motion] is based on an unconstitutional motive such as race or religion, or is not 

rationally related to a permissible government objective”.120 However, as the Singapore Court of 

Appeal was quick to observe, “an offender who wishes to challenge the [US] government’s 

decision not to make a motion on his behalf must make a “substantial threshold showing” that 

the government’s refusal resulted from improper or suspect motives. The government will be 

called to give reasons for its decision only if the threshold is crossed”.121 The mere fact that a 

§5K1.1 motion was made for an accomplice but not for another was not sufficient to cross this 

threshold.122 In a way this is similar to the position in Singapore. 

                                                 
117 Grace Morgan, ‘The Presumption of Constitutionality and the Right to Equality in the Granting of Certificates of 

Substantive Assistance under Section 33B of The Misuse of Drugs Act’ [2016] SJLS 344-355, 351. 

118 In fact, the substantive assistance scheme in Singapore was modelled after the practice in the US: K Shanmugam 

(Minister for Law), Singapore Parliamentary Debates, Official Report (14 November 2012), vol 89. 

119 219 F 3d 335 (4th Cir, 2000). 

120 Ibid, 341-342. 

121 Ridzuan (n 114), at [38]. 

122 LeRose (n 119), 343. 
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What the Singapore Court of Appeal failed to recognise was the fact that the substantial 

assistance motion in the US is one “[t]he government has the power to make […], but not a duty 

to do so”.123 This suggests that the US government is entitled to refuse making the motion based 

on other legitimate consideration not limited to whether or not the offender had provided 

substantial assistance, as long as it is not unconstitutional or irrational. Such consideration can 

include the culpability of the offender or the seriousness of the offence, for example. Indeed, the 

US Court of Appeals for the Fourth Circuit held in United States v. Maddox that the government 

may make plea offers in exchange for a §5K1.1 motion.124  

 

In contrast, under section 33B(4) of the Misuse of Drugs Act in Singapore, although the 

PP has discretion in issuing a certificate of substantive assistance, his discretion is, unlike his 

American counterpart, limited to determining whether or not an offender had provided such 

assistance that helped “[disrupt] drug trafficking activities within or outside Singapore”. Indeed, 

the Singapore Court of Appeal, in considering what types of evidence may constitute a prima 

facie breach of the right to equal protection under the Constitution, gave only examples relating 

to whether an offender can show that his provision of assistance had been equal or greater than 

his accomplice in helping to disrupt drug activities.125 It further held that “the PP would be acting 

ultra vires if he were to exercise his discretion under s 33B(2)(b) of the MDA in favour of an 

offender simply on the basis that the offender was forthcoming in disclosing all he knew to CNB 

even though the information he gave did not lead to the actual disruption of drug trafficking 

activities within or outside Singapore”.126 In PP v Mohd Taib bin Ahmad, the High Court held that 

while timeliness of assistance is an important factor in enhancing the authorities’ operations, it is 

not a necessary requirement under section 33B(4) of the Misuse of Drugs Act.127 Therefore if the 

PP’s basis for refusing to issue a certificate of substantive assistance was due to tardy assistance, it 

may also be ultra vires. According to the Court, “what is relevant is the utility of the 

information”.128 Parliament had been minded to carve this exception out specifically for the 

offence of drug-trafficking for operational needs; the PP is specifically directed to certify to the 

court either that the offender had provided substantive assistance or not. If the PP should be 

allowed to take factors other than assistance into consideration, there would have been no need 

                                                 
123 Ibid, 341, citing United States v. Maddox, 48 F.3d 791 (4th Cir.1995), 796. 

124 Maddox, ibid. 

125 Ridzuan (n 114), at [51]-[52]. 

126 Ibid, at [48]. 

127 [2016] SGHC 124, at [22]-[23]. 

128 Ibid. 
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for this carve-out because he could have done so under his general prosecutorial discretion which 

can determine whether the charge should be capital or not.129 §5K1.1, on the contrary, is set out 

in the US Sentencing Commission Guidelines amongst other guidance in relation to when a court 

can depart from the guidelines, and is general in its application to all offences.130 The motion is 

therefore the government’s prerogative to make under the general prosecutorial discretion it is 

entitled to. 

 

If we accept that the PP’s discretion is limited to considering whether or not an offender 

provided substantive assistance, the conclusion is that this is really a normal statutory executive 

decision that the privileges and wide powers of prosecutorial discretion, such as the strong 

presumption of constitutionality and lawfulness, should not attach to. Decisions by the PP on the 

matter of substantive assistance should therefore be more open to judicial scrutiny. Alternatively, 

given that this is purely a matter of fact rather than of policy, it is more aptly left to the courts to 

make a determination based on objective evidence before it. Allowing the PP virtually 

untrammelled discretion in making a finding of fact arguably usurps the role of the court as 

exclusive arbiters of fact and guilt and violates the principle of the separation of powers.  

 

7 Judicial Discretion – Desirable or Problematic? 

 

In an adversarial criminal process between the government and an individual, it is 

appropriate that only the judiciary should have the power to make an objective finding of fact to 

determine if the individual is guilty or not; it would not be in the interest of the rule of law for 

one to adjudicate upon one’s own case. As the then Singapore Chief Justice Chan Sek Keong put 

it in a High Court judgment:131 

 

the judicial function is premised on the existence of a controversy either between a State and 

one or more of its subjects, or between two or more subjects of a State. The judicial function 

entails the courts making a finding on the facts as they stand, applying the relevant law to 

those facts and determining the rights and obligations of the parties concerned for the purposes 

of governing their relationship for the future. 

                                                 
129 See above discussion on prosecutorial discretion generally. 

130 It is unlikely for the motion to be made for capital offences given that the government must first serve a notice of 

intent to seek the death penalty before it can do so (See 18 US Code § 3593(a)), and it is unlikely that a 

government pursuing the death penalty would want to make a motion reducing the sentence. 

131 Mohammad Faizal bin Sabtu v PP [2012] 4 SLR 947, at [27]. 
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The judiciary also generally holds the power, and perhaps duty, to determine the appropriate 

sentence according to the facts of each case, although this power is limitable by law, such as by 

mandatory, minimum, and maximum sentences. Where the judiciary is given discretion in 

sentencing, it is not without problems, the biggest being those relating to consistency and 

proportionality. This has even greater implications on persons facing the death penalty as the 

decisions of the judge(s) and the legal tests that are set and followed will determine whether they 

live or die. This section of the paper looks at the background of judicial discretion in sentencing 

and the rationale therefor, followed by an analysis of the cases involving discretionary sentencing 

under Singapore’s new regime as well as the problems with such discretion. 

 

7.1 Judicial Discretion – A Background 

 

 While it is trite that the separation of powers and the rule of law requires the judiciary to 

have exclusive power in ascertaining the facts and making determinations as to guilt, rights, or 

obligations of parties in a legal dispute, the assertion that judges should exclusively possess the 

discretion to pass an appropriate sentence finds less support. Chan CJ observed that even though 

common law courts “have consistently accepted, or at least assumed, that the punishment of 

offenders is part of […] judicial power”,132 there is “little historical and doctrinal support for the 

proposition that […] the discretion to determine the measure of punishment to impose on an 

offender – is essentially and/or exclusively a judicial power”.133 In 1748, when Montesquieu 

elaborated on the separation of powers, sentencing discretion was not expressly considered part 

of judicial power, which purpose is merely to “[pronounce] the punishment that the law inflicts for 

that act”.134 Historically, in England, minimum and maximum punishments had been imposed by 

statute for many offences in the nineteenth century, greatly circumscribing the space within 

which judicial discretion can manoeuvre in sentencing; it was only towards the later part of the 

century that minimum sentences were abandoned and replaced with fairly high maximum 

sentences.135 The power to fix the punishment for crimes has therefore always belonged to the 

legislature, which then delegates and circumscribes the individualised sentencing function to the 

                                                 
132 Ibid, at [29]. 

133 Ibid, at [36]. 

134 Colin Munro and Martin Wasik (eds.), Sentencing, Judicial Discretion and Training (Sweet & Maxwell, 1992), p.27, as 

cited in Faizal, ibid, at [37]. 

135 Andrew Ashworth, Sentencing and Criminal Justice (Cambridge University Press, 5th Ed, 2010), p.53, as cited in 

Faizal, ibid, at [39]. 
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courts.136 This has been the position taken by Commonwealth and US courts.137 Insomuch as the 

legislature has always had a strong interest and role to reflect the wider public interest in 

maintaining an effective penal system and therefore in sentencing, the judiciary has gradually 

acquired most of the sentencing function limited only by maximum sentences for most offences 

today. This is perhaps attributable to the need for more individualised justice and the perception 

that courts have sufficient resources and objectivity to do so fairly.  

 

In Singapore, the source of the legislature’s power to prescribe sentences for offences is 

implicit in Article 9(1) of the Constitution which provides that the deprivation of a person’s 

liberty or life can only be done “in accordance with law”, which includes law enacted by the 

legislature.138 This is why the Singapore courts and the Privy Council, when it previously 

adjudicated upon cases from Singapore, has consistently upheld the constitutionality of the MDP 

given that it has been properly enacted.139 This is because “[the] power to prescribe punishments 

is an integral part of the power to enact the offences for which the prescribed punishments are to 

apply. An offence serves no social purpose without punishment for its commission”.140 The 

values of justice and fairness which the courts have mandate to uphold have little meaning if 

these values are not considered in conjunction with the objectives of punishment such as 

deterrence. The democratic legitimacy which the legislature enjoys gives it the prerogative to 

decide on behalf of the people what goals to pursue and how to employ the criminal law and 

punishment to achieve these goals. 

 

Given that there is no legal or constitutional principle requiring judges to have discretion 

in sentencing, it is theoretically open to Parliament to set a mandatory punishment for every 

offence in line with its policy goals and give no discretion at all to the judiciary. Indeed, as Lord 

Diplock seemed to have suggested in Ong Ah Chuan, it would be extreme to say that “every law 

which imposed a mandatory fixed or minimum penalty” is automatically unconstitutional by their 

mandatory nature.141 The question is then why are judges afforded discretion in sentencing 

                                                 
136 Faizal, ibid, at [40]. 

137 Ibid, citing Mistretta v United States 488 US 361 (1989) (US); Moses Hinds v The Queen [1977] AC 195 (Privy Council); 

Hinds and Palling v Corfield (1970) 123 CLR 52 (Australia). 

138 Faizal, ibid, at [44]. 

139 See the trilogy of cases above (Ong Ah Chuan, Nguyen Tuong Van, and Yong Vui Kong) involving challenges to the 

mandatory death penalty. 

140 Faizal (n 131), at [43]. 

141 (n 40), 673. 
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beyond the fact that it is a well-accepted practice that has developed over time? The answer may 

be the recognition that there are varying aims of sentencing and punishment, the main ones being 

retribution, deterrence, prevention, and rehabilitation,142 which may at times compete with one 

another. Each case requires individualised consideration and balancing of these aims, taking into 

consideration Parliament’s intention, which is why discretion is necessary to ensure fairness for 

each offender, a principle consistently reiterated under international law that the mandatory death 

penalty violates.143 

 

Admittedly, the perception of fairness varies from society to society – for example, 

adultery attracts a sentence of imprisonment for up to a year in Taiwan144, the death penalty in 

Saudi Arabia,145 while in most other jurisdictions it is not even a crime. Nevertheless, the point is 

that every society has an expectation that the government would be as fair and just, however that 

society perceive fairness and justice, in its dealings with criminals as it would be with the general 

population and the government’s policies. John Rawls’ social contract theory and his concept of 

the Original Position and the veil of ignorance is one way of explaining this: it can be presumed 

that people are rational but do not know if or when they might find themselves in particular 

circumstances which may attract unfair treatment, and everyone will therefore expect the 

application of the fairest principles, policies, and punishments for everyone. 146 

 

 This is where judicial discretion comes in. As Lord Bingham describes it:147 

 

[…An] issue falls within a judge’s discretion if, being governed by no rule of law, its resolution 

depends on the individual judge’s assessment (within such boundaries as have been laid down) of 

what it is fair and just to do in the particular case. He has no discretion in making his findings 

of fact. He has no discretion in his rulings on the law. But when, having made any necessary 

finding of fact and any necessary ruling of law, he has to choose between different courses of 

action, orders, penalties or remedies, he then exercises a discretion. 

                                                 
142 Cf. note 31 above. 

143 Cf. note 7 above. 

144 Criminal Code of the Republic of China, Article 239. 

145 There is no publicly available legal source but this is widely acknowledged. See for example Amnesty 

International, 'Saudi Arabia 2017/2018' (Amnesty.org, 2018) <https://www.amnesty.org/en/countries/middle-

east-and-north-africa/saudi-arabia/report-saudi-arabia/> accessed 3 May 2018. 

146 John Rawls, A Theory of Justice (Harvard University Press 1971). 

147 Lord Bingham, ‘The Discretion of the Judge’ [1990] Denning Law Journal 27, as cited in Faizal (n 131), at [62]. 
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CJ Chan was of the opinion that the function of determining what is a fair and just punishment 

need not necessarily lie exclusively with the judiciary; given that sentencing is not exactly a matter 

of law but a matter of what is appropriate to achieve law and order or some other policy goals, 

he considered that other persons such as “penologists, psychologists, medical practitioners or 

social workers” may undertake that function, though he was also aware of the controversy that 

may arise over how well these other persons can perform the task.148 Judges may still be the most 

suitable persons to have discretion on sentence given the transparency within which they operate 

and the ability to develop legally-binding sentencing precedents over time in the hope of ensuring 

consistency, justice, and fairness.  

 

7.2 Judicial Discretion in Death Penalty Sentencing – an Overview 

 

 Nevertheless, judges are ultimately still human beings susceptible to making errors of 

judgment or allowing their personal values to seep into their judgment, no matter how low the 

possibility. The test which the courts in Singapore have applied in relation to the death penalty 

under the new discretionary death penalty regime will be discussed in comparison to the practice 

in the US and India. 

 

 As highlighted in the earlier part of this paper, the discretionary death penalty is not new 

to Singapore. That said, out of all the offences in Singapore that attracted the discretionary death 

penalty prior to the 2013 changes, there were only two that the courts had had the opportunity to 

consider if the death penalty should be applied: kidnapping for ransom149 and gang robbery with 

murder150. Most of the death sentences that had been handed out – for murder, drug-trafficking, 

and arms offences – were mandatory sentences. The earliest reported case where the then Court 

of Criminal Appeal exercised its discretion in relation to the sentence for the offence of 

kidnapping for ransom was Sia Ah Kew and others v PP,151 where five convicted persons appealed 

against the death sentence imposed by the High Court. The appellate court considered and 

agreed with the general observations of the High Court on the need to consider the severity of 

the crime, to impose a deterrent sentence, as well as to take a holistic approach in considering all 

                                                 
148 Faizal (n 131), at [63]. 

149 Section 3 of the Kidnapping Act (Cap. 151). 

150 Section 396 of the Penal Code (Cap. 224). 

151 [1974-1976] SLR(R) 54. 
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relevant factors in passing sentence.152 The then Chief Justice Wee Chong Jin, delivering the 

judgment of the appellate court, stated:153 

 

It is a long and well-established principle of sentencing that the Legislature in fixing the 

maximum penalty for a criminal offence intends it only for the worst cases. However, in the case 

of the offence of kidnapping for ransom the discretion given to the courts as regards the sentence is 

[…] very limited in scope.154 In our opinion the maximum sentence prescribed by the Legislature 

would be appropriate where the manner of the kidnapping or the acts or conduct of the 

kidnappers are such as to outrage the feelings of the community. 

 

The court held that the death sentence would not be appropriate and substituted it with the life 

sentence and caning; they did not however elaborate further, although it is possible that the court 

considered that the victim suffered no harm or violence and the mastermind of the kidnap was 

someone else. There is no case so far where the death sentence was imposed for kidnapping with 

ransom, although depending on the severity of the offence the number of strokes of the cane has 

varied.155 Courts in subsequent cases involving gang robbery with murder have authoritatively 

cited and followed Wee Chong Jin CJ’s pronouncement in Sia Ah Kew. However, unlike in the 

kidnapping cases, the courts have not hesitated in imposing the death sentence. In Panya 

Martmontree and others v PP156 and Prasong Bunsom and others v PP157, the Court of Appeal upheld the 

death sentences for all the offenders on the basis that they were prepared to kill to achieve the 

aims of their robbery and had done so “mercilessly”.158 The Court in Panya held that these acts 

“were amply sufficient to “outrage the feeling of the community””.159 

 

                                                 
152 Ibid, at [4]. 

153 Ibid, at [5]. 

154 This refers to the choice of only either the death penalty or life imprisonment with caning. 

155 See, for example, the maximum number of 24 stokes of the cane imposed in Selvaraju s/o Satippan v PP [2005] 1 

SLR(R) 238, in comparison to 12 or lesser for each of the offenders in Sia Ah Kew (n 151). 

156 [1995] 2 SLR(R) 806. 

157 [1995] 3 SLR(R) 15. 

158 Panya (n 156), at [66]; Prasong, ibid, at [66]. 

159 Panya, ibid. 
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7.3 Judicial Discretion under the new Discretionary Death Penalty Regime 

 

 After the amendments to the law took effect in 2013, judges now have discretion in 

sentencing for murder under sections 300(b), (c), and (d) of the Penal Code, where the offender 

did not directly intend to kill, and in drug-trafficking where the offender was merely a courier and 

either substantively assisted the authorities or was under mental impairment during the 

commission of the crime. It should be borne in mind that for both murder and drug-trafficking 

the discretion is limited to choosing between a life sentence with caning or death. 

 

7.3.1 Drug Trafficking 

 

 The court’s position on drug-trafficking can be quickly summarised: no drug-trafficker 

who meets the requirements set out in section 33B(1)(a) or (b) has been sentenced to death so 

far. The life sentence has been the standard, usually with the minimum strokes of the cane 

prescribed by section 33B(1)(a).160 Many of the written grounds of the court’s decisions have 

simply stated that it was imposing the life sentence with the minimum caning because the 

offender met all the requirements for discretionary sentencing.161 This suggests that the life 

sentence is a “default” position taken by the courts,162 which is not untenable given that it would 

be difficult to imagine a situation where a drug courier who has substantively assisted the 

authorities ought to be sentenced to death if there are circumstances that allows a murderer to 

not be. Although in a non-capital case in 2003 the then Chief Justice Yong Pung How had held 

in the High Court that “the primary consideration of the sentencing court in deciding an 

appropriate sentence for a drug trafficking offence is the quantity of drugs in the possession of 

the offender” such that the higher amount of drugs trafficked the higher the term of 

imprisonment and strokes of the cane,163 which principle was affirmed by the Court of Appeal in 

a separate case in 2017,164 it is not clear how far it would or should apply in a capital case.165 One 

who is a courier without much decision-making powers is unlikely to have control over how 

much drugs he carries, and it would be unfair to deem his act of trafficking more serious simply 

                                                 
160 See Chan (n 14), Appendix 3. 

161 See, for example PP v Siva Raman [2018] SGHC 10, at [37]: “As the Accused had satisfied the requirements of 

section 33B(2) of the MDA […] I imposed the sentence of life imprisonment.” 

162 Chan (n 14), p.196. 

163 PP v Hardave Singh s/o Gurcharan Singh [2003] SGHC 237, at [15]. 

164 Suventher Shanmugam v PP [2017] 2 SLR 115, at [21]. 

165 Peggy Pei Yu Pao-Keerthi, ‘Looking Beyond Prospective Guidance: Sentencing Discretion in Capital Drug 

Framework and Lessons from the US’ (2014) 26 SAcLJ 520-561, 559. 
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because he carried more drugs. In PP v Yogaras Poongavanam,166 the High Court imposed life 

imprisonment rather than the death penalty even though the judge acknowledged that the 

amount of drugs trafficked “was fairly substantial” and it was the offender’s third time doing it.167 

The judge cited the offender’s relative youth, assistance to the authorities, and willingness to 

admit his crime as mitigating factors,168 but it is unclear if he would have imposed the death 

penalty in the absence of these factors. It remains to be developed a clear test of when a drug 

courier should be sentenced to death. 

 

7.3.2 Murder 

 

 Unlike for drug-trafficking where there are no clearly articulated grounds for when the 

death sentence is warranted, for murder the Court of Appeal has laid down the following 

principles in the landmark case of PP v Kho Jabing:169 

 

(1) Although according to the Law Minister, during the parliamentary debates on the 

amendments to the law, the seriousness, prevalence, and need for deterrence of an offence 

are relevant considerations, these need to be considered in totality with other relevant factors 

and circumstances, including but not limited to motive, intention, age, and intelligence of the 

offender. 

 

(2) The approach taken in Sia Ah Kew170 on whether the offender’s actions would “outrage the 

feelings of the community” is appropriate.  

 

(3) In considering whether the offender’s action would outrage the feelings of the community, 

“the court must consider whether the offender has acted in a way which exhibits a blatant 

disregard for human life”, which can be indicated by the “savagery of the attack”. 

 

In Kho Jabing, the Prosecution had appealed against the life sentence imposed by the High Court 

for murder under section 300(c) of the Penal Code, asking instead for the death penalty to be 
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167 Ibid, at [30]. 

168 Ibid. 

169 [2015] 2 SLR 112, at [51]. 
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imposed. The Court of Appeal allowed the appeal by a majority of 3-2, on the ground that the 

respondent showed a blatant disregard for human life as he had struck the victim on the head, a 

vulnerable part of the body, three times even after the victim ceased to retaliate.171 The minority 

judges agreed on the principles in general, but dissented on the facts, particularly the number of 

times the respondent had hit the victim. 

 

In Micheal Anak Garing v PP,172 the appellant appealed against his death sentence for 

murder under section 300(c), while the Prosecution appealed against the life sentence for the 

appellant’s accomplice. In relation to the appellant, the Court of Appeal observed that he had 

used a 58cm long parang – a weapon similar to a machete – to slash the victim, slit his throat, and 

fracture his skull. In the view of the court, this was “savage”, “merciless”, and “sheer brutality 

[that] warrants the imposition of the death penalty”.173 His death sentence was upheld. In relation 

to the appellant’s accomplice, the court upheld his life sentence on the basis that, although he 

acted according to the original robbery plan by knocking the victim off his bicycle and holding 

him down while the appellant attacked the victim, the court was “not satisfied that he held on to 

the deceased for a significant period of time long enough for [the appellant] to inflict the fatal 

injuries”, 174 and the question whether or not he acted in blatant regard for human life is 

contestable even if he had known of the appellant’s intention to use the weapon on the victim.175  

 

The two cases indicate that the courts have essentially aligned the question of whether an 

offender’s action would outrage the feelings of the community with whether the offender’s action 

indicate a blatant disregard for human life. But could there be other factors that determines what 

outrages a community and what does not? The feature of the community’s feelings in the 

sentencing process for murder is an acknowledgement by the court that:176 

 

capital punishment is an expression of society’s indignation towards particularly offensive 

conduct, and the fact that the death penalty continues to be part of our sentencing regime is an 

expression of society’s belief that certain actions are so grievous an affront to humanity and so 
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abhorrent that the death penalty may, in the face of such circumstances, be the appropriate, if not 

the only, adequate sentence. 

 

This reflects the role of the court in reflecting society’s measure of fairness and justice under the 

law, as has been discussed above. If this is the case, it is not impossible to think of situations 

where the community may quietly approve, if not celebrate, an extremely brutal killing, such as of 

a serial murderer or a child rapist. Would the court be minded to conclude, then, that because 

society has not been outraged by the killing of another heinous criminal, the offender does not 

deserve the death sentence?  

 

The High Court appeared to have taken a rather different approach in the earlier case of 

PP v Wang Wenfeng,177 where the offender had also been convicted under section 300(c) of the 

Penal Code for murdering a taxi driver in the course of committing robbery. In imposing the life 

sentence, the court made no reference to the principles in Sia Ah Kew. As the Prosecution had 

sought the death sentence on the basis of deterrence of crimes against public transport workers, 

the court thought the onus was on the Prosecution to show “the inadequacy of life imprisonment 

(plus caning) as against the death sentence” to justify the imposition of the latter.178 The court 

found that deterrence factor weak, given that this was the only case of the murder of a taxi driver 

in the past 5 years, and instead gave more weight to the fact that the murder was not 

premeditated. On a cursory reading, this may seem quite different the approach taken by the 

Court of Appeal in Kho Jabing and Micheal Anak Garing. In fact, the High Court did consider the 

matter in totality by looking at both the evidence for the need for deterrence and the overall 

culpability of the offender. In any event, since this is a High Court case preceding the Court of 

Appeal cases, the principles in the latter cases will still prevail in the event of conflict. Further, the 

High Court judge in Wang Wenfeng also sat on the Court of Appeal panel of 5 judges Kho Jabing 

and agreed on the test set out therein. 

 

It has been asserted that this test, whether it is the outrage of the community’s feelings 

generally or the blatant disregard for human life, is imprecise and unclear, especially because 

murder itself, without more, would to most people already be outrageous and show a blatant 

disregard for human life; the question that remains unanswered is what the threshold is for the 
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death sentence179 – the Court of Appeal has stated that it may not be possible to set down 

determinative rules given the wide range of circumstances under which a murder can occur.180 

This can lead to inconsistency in sentencing, which is undesirable. As has been stated by the 

Court of Appeal in 2008 in a non-capital case:181 

 

A high level of consistency in sentencing is desirable as the presence of consistency reflects well on 

the fairness of a legal system. In contrast, the presence of inconsistency in sentencing diminishes 

the idea of justice being equal to all in a legal system; it also leads to public cynicism about the 

legal system in question and, eventually, to the loss of public confidence in the administration of 

justice.  

 

That said, individualised consideration is still necessary on the specific facts of each case.182 In a 

subsequent application by the offender in Kho Jabing to set aside his death sentence, five murder 

cases were cited and arranged according to their severity by the offender’s lawyer, who illustrated 

sentencing inconsistency in that the most serious cases did not necessarily receive the death 

sentence while less serious cases did.183 In response, the Court of Appeal stated:184 

 

By its very nature, sentencing is a fact-sensitive exercise in judicial discretion which involves 

balancing a myriad of considerations. To arrange cases along a “spectrum” necessarily involves 

making a value judgment on the importance of some factors vis-à-vis others. This is an exercise 

in respect of which even reasonable persons may differ. For this reason, it would ordinarily be 

very difficult to demonstrate that a sentencing decision is “blatantly wrong” on the basis of 

inconsistency alone… 

 

While inconsistency cannot itself form the basis for challenging a sentence, given the various 

other factors that may differ from case to case, the court acknowledges in effect that an 

assessment of the seriousness of an offence can vary from person to person – and certainly from 

judge to judge – depending on how they prioritise the various factors at play. This potentially ties 
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the fate and life of a convicted offender to the personal values of judges and the priority they give 

to different factors, which may in turn run against the court’s position that punishment should 

reflect society’s values and expectations. Even worse, it may potentially lead to arbitrary decisions 

being made. 

 

7.4 Alternatives in India and the US – Exceptionality or Guidelines? 

 

 In view of the fact that the death penalty is arguably the severest form of punishment of 

all,185 should it not be restricted to situations where it can clearly be shown that the offender has 

done such a detestable act that he certainly deserves death? The “rarest of the rare” approach in 

India seems to offer a solution. This approach was articulated by the Supreme Court of India in 

Bachan Singh v The State Punjab,186 which held that the life sentence for murder is the default 

sentence, with the death sentence imposed “in the rarest of rare cases when the alternative option 

is unquestionably foreclosed”.187 The Supreme Court in a subsequent case laid down five relevant 

factors – namely the manner the murder was carried out, the motive, the socially abhorrent 

nature of the crime, the magnitude of the crime, and the victim’s personality – as well as the need 

for a “balance sheet” approach to be taken, considering all the aggravating and mitigating factors 

to reach a decision on whether a case was the rarest of the rare.188 At first glance it appears to be 

in line with the “most serious crime” principle under Article 6(2) of the ICCPR.189 However, 

there has been “little or no uniformity in the application of this approach” in practice.190 In a 

research carried out by the National Law University in Delhi, 60 former judges were interviewed 

on their approach to the death penalty in India, and many had different thoughts on what 

constitutes the “rarest of the rare”.191 Over half of the judges admitted that they allowed their 

personal background, including their “class, socio-cultural background, and religious beliefs”, to 

affect their sentencing decisions.192 More outrageously, the Indian Supreme Court has overturned 

a death sentence by the High Court on the basis that the number of ‘dowry deaths’ – where the 

husband’s family kills the wife for providing inadequate dowry – had been on the rise, and 
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therefore was not so “rare” and cannot attract the death penalty even though it was considered “a 

murder most foul”193 – the victim had had her head severed and her body cut up to pieces. The 

Singapore Court of Appeal, in rejecting the Indian approach, thought that it “artificially 

confine[s] and sequester[s] the death penalty to the narrowest of regions and […] restrict[s] the 

imposition of the death penalty based on whether the actions of the offender are “rare” in 

comparison with other offenders”.194 It would also not meet the objectives of the discretionary 

death penalty as has been stated in Parliament, namely to balance “justice to the victim, justice to 

society, justice to the accused, and mercy in appropriate cases”.195 

 

 It has been suggested that objective factors listed in US legislation can help improve 

certainty in death penalty discretion.196 It was partly in the context of arbitrary and inconsistent 

applications of the death penalty in the US that the Supreme Court in Furman v Georgia struck 

down all pre-existing legislation in the US providing for the death penalty.197 In response, many 

states then provided guidelines in new or amended death penalty statutes.198 Subsequently, five 

applications were made to the US Supreme Court for the court to review death sentences that 

had been imposed in five different states pursuant to the post-Furman death penalty statutes in 

these states.199 The Supreme Court set out two key principles that would address the problem of 

arbitrariness highlighted in Furman, namely guided discretion and the individualised consideration 

of mitigating factors.200 In Gregg v Georgia, for example, the Supreme Court held that the concerns 

in Furman “can be met by a carefully drafted statute that ensures that the sentencing authority is 

[…] apprised of the information relevant to the imposition of sentence and provided with 

standards to guide its use of the information”.201 In the specific case, the court found to be 

adequate that Georgia had provided in its statute a list of 10 aggravating factors, out of which the 

jury must find the presence of at least one before it can consider imposing the death sentence 

based on just that aggravating factor or other aggravating or mitigating factors.202 Most of the 
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factors are fact-based; for example, one of the factors was that “[t]he offender committed the 

offense of murder for himself or another, for the purpose of receiving money or any other thing 

of monetary value”.203 This is not too dissimilar to how Singapore has set out the limited 

circumstances under which the court can have sentencing discretion. However, some other 

factors are not so clear cut and were challenged for potentially arbitrary application in the case. 

An example of this is that “[t]he offense of murder, rape, armed robbery, or kidnapping was 

outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, 

or an aggravated battery to the victim”.204 Nevertheless, the US Supreme Court held that “[t]he 

provision for appellate review in the Georgia capital sentencing system serves as a check against 

the random or arbitrary imposition of the death penalty”,205 and in any event the Georgian 

Supreme Court had taken a narrow rather than a broad interpretation of the provisions.206  

 

These 10 factors are aimed at narrowing down the group of offenders who may be 

subject to the death penalty, rather than “channelling” the jury’s sentencing discretion – it is still 

free to decline the death sentence if there are sufficient reasons to do so.207 In this sense the new 

sentencing procedure “focus the jury’s attention on the particularised nature of the crime and the 

particularised characteristics of the individual defendant”.208 As the US Supreme Court has held 

in Woodson v North Carolina209 and Roberts v Louisiana210, death penalty statutes that did not allow 

the jury to consider individual compassionate or mitigating factors were in violation of the Eighth 

and Fourteenth Amendment to the US Constitution, respectively proscribing cruel and unusual 

punishment and prescribing due process. Further, in Lockett v Ohio,211 the US Supreme Court held 

unconstitutional any constraints, save in the rarest of cases, on the mitigating factors that the jury 

may consider in determining whether the death penalty is justified. This has resulted in statutes 

that allow juries to take into consideration virtually all and any mitigating factors.212 An example 

can be found in the US Code which, by the language used, provides for an exhaustive list of 
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aggravating factors but a non-exhaustive list of mitigating factors in considering the imposition of 

the death penalty.213 

 

 Criticisms of the US approach have focussed on the lax standards set by the Supreme 

Court in relation to the necessary guidance and the wide discretion enjoyed by the sentencer – 

whether judge or jury – which effectively reverses the effect of any statutory guidance;214 the 

guidelines tend only to filter the circumstances which may be considered for the death penalty 

and do not actually provide guidance on when the threshold is crossed before the penalty may be 

imposed. The underlying principle that applies seems to be only that the death sentence ought to 

the exception rather than the norm; the US Supreme Court has held that it “must be limited to 

those offenders who commit ‘a narrow category of the most serious crimes’ and whose extreme 

culpability makes them ‘the most deserving of execution’”.215 In this respect the Singapore Court 

of Appeal has, in rejecting the US approach, thought that it is not much different from the 

“rarest of the rare” approach in India, which, as discussed above, potentially leads to arbitrary 

and inconsistent decisions.216 It might then be argued that perhaps narrower guidance would be 

helpful; however, it is impossible to list down exhaustively all the aggravating and mitigating 

factors.217 Having a non-exhaustive list can help ensure consistency at the risk of prejudicing 

certain offenders in favour of other offenders, depending on what is on the list.  

 

The alternative would then be to have the courts gradually develop sentencing principles 

as the cases come before them, given that this is already a key feature of the common law system, 

so that specific principles can be applied to specific cases, while leaving room for other principles 

to develop in future cases featuring different circumstances.218 The key problem with this 

approach is the potential lack of consistency particularly at the earlier stages when judges are first 

afforded sentencing discretion for a particular offence. As discussed earlier, the legal test 

formulated by the Singapore courts does not explain what the requisite threshold is before the 

death sentence is warranted. Hopefully this will be clearer as the case law develops. A possible 
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but controversial alternative would be to reinstate the jury system, which Singapore fully 

abolished in 1969, with full discretion in death sentences, if we accept that the sentence should 

reflect society’s expectations and values. However, the flaws of the jury system, in that it “allow[s] 

the superstition, ignorance, biases, and prejudices of seven jurymen”219 to make a determination 

on guilt or sentence, is potentially a worse thing to have. 

 

8 Conclusion – Discretion and the Death Penalty  

 

The key concern under international jurisprudence about the MDP is that it may be 

applied arbitrarily without room for consideration of mitigating factors or different levels of 

seriousness. However, this does not appear to take into consideration the interaction among the 

branches of government that mitigates the harshness of the MDP, particularly in common law 

jurisdictions where the legislature prescribes the MDP for offences it considers most serious, the 

executive, through a supposedly independent prosecutor, exercises discretion to not press capital 

charge in appropriate cases, and the judiciary determines guilt based on objective evidence before 

imposing punishment. 

 

The challenge is that the exercise of prosecutorial discretion occurs within a secretive 

process that is virtually unchallengeable in court. While the finding of guilt is ultimately made by 

the court which can acquit an innocent person, the pressing of different charges on accomplices 

with similar levels of participation in a criminal enterprise can result in vastly different outcomes 

– in capital offences one may die and the other may live. Given that prosecutorial discretion relies 

greatly on value judgments such as about culpability and the public interest, there is much room 

for unverifiable and unassailable mistakes which can result in an unfair prosecution.  

 

It may be thought that giving sentencing discretion to judges can somehow mitigate the 

potentially unjust effects of secret prosecutorial decisions. However, the Singapore experience 

shows it might not necessarily be so. Under the new discretionary death penalty regime for drug-

trafficking where an offender is required to be certified by the PP to have “substantively assisted” 

the authorities before the judge can have sentencing discretion, the PP has ‘discretion’, which he 

is not supposed to have, to make a finding of fact which can determine if the offender lives or 
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dies. Not even judges have such a discretion – they are required to state the facts as the available 

evidence shows. 

 

Judges have discretion in sentencing perhaps because they are best placed to ensure 

individualised justice and fairness, in the light of policy goals, through a transparent process – it is 

important not only that justice must be done, but also “seen to be done”.220 However, sentencing 

can also be so value-laden that it may exacerbate the arbitrariness rather than prevent it, 

particularly when such discretion is totally unguided or when guidance is not applied properly. 

Sentencing guidelines may help reduce such arbitrariness, though the US experience shows that it 

may not necessarily be the case if guidelines are too broad. If they are narrow, they risk omitting 

relevant factors and prejudicing certain categories of offenders in favour of others.  

 

 These problems show that it is perhaps impossible to have a foolproof method of 

ensuring that an offender who is sentenced to death actually deserves the sentence. There are too 

many factors and too much human subjectivity at play on a matter of life and death. This bolsters 

the argument for the abolition of the death penalty; however, while there is no clear evidence 

showing the effects of deterrence, who will bear the brunt if abolition actually leads to an increase 

in crimes like murder? 
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