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1 – Introduction  
 
The Roman Stoic philosopher Seneca the Younger wrote in one of his moral letters; 

“If one does not know to which port one is sailing, no wind is favourable”. The 

international investment regime is experiencing a wind of change, and is today 

seeing an increase in both debate and public awareness. Few people had heard of 

investment treaties until very recently. These treaties were negotiated by mid-level 

government officials, and seen together with investment treaty arbitration (IIA) as 

examples of “supranational governance activities that went virtually unnoticed1. New 

frameworks, agreements formulations and renegotiation of existing agreements are 

today making the front page of newspapers in an increasingly sceptical environment. 

In recent years we have been witness to a shift in the underlying consensus and 

collective appreciation of the liberal world order. The liberal world order is now 

somewhat up for debate, and we see an increasing rhetoric against elements such 

as open and free trade and the dependence and importance of international 

cooperation and organizations2. This has led to an international community more 

centered around elements such as security, protection and national interest. The 

election of President Trump was arguably the most important international 

happening in 2016, however various other global events is contributing to the shifting 

environment. We see these trends translating and reshaping the global political 

scene. President Trump`s economic advisor Gary Cohn, wrote in May 2017 that; 

“The world is not a ‘global community’ but an arena where nations, non-

governmental actors and businesses engage and compete for advantage. We bring 

to this forum unmatched military, political, economic, cultural and moral strength. 

Rather than deny this elemental nature of international affairs, we embrace it”3.  

 
 
 
 
 

																																																								
1 Montt 2009, pg 143, see also Brewer and Young 2000, 74-8. 
2 The Economist, “The liberal order of the past 70 years is under threat” 
3 Wall street Journal, “America first doesn’t mean America alone” 
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These tendencies and developments are, as we know brought about by an unhappy 

general public, whose paychecks have decreased and job opportunities hard to 

come by. The positive trend after the financial crisis of 2008, with pivotal 

developments such as the election of former President Obama must now be said to 

have evaporated into more skepticism and outright fear. This has resulted into 

various right-leaning governmental elections in the past years, unprecedented in 

recent years. Elections in France, Austria, Germany, Netherlands and the Italian 

parliamentary election have upset and shocked the arguable stable European 

political environment4. These broad developments translate into specific changes in 

the international trade and investment regime. Worries about the effect of trade and 

globalization on workers are a staple of politics in the US and Europe. The main 

purpose of this thesis is to look at the underlying public tendencies such as populism 

and protectionism, and see if there are corresponding changes made by 

governments in responding to these national and international tendencies5, hence 

what standing the general public has as a “legitimacy audience” in terms of altering 

obligations within a system deemed to be malfunctioning. By looking at recent policy 

and reforms of the current international investment regime, this thesis aims at 

discussing whether the public dimension in the international investment regime 

equation is increasing, thus is channeling momentum for faster and more 

fundamental change in the realm of international investment law. These are 

important development, which influence the structure of the world order, and big 

alterations will have long-lasting effects, and will take time to build up again.  

 

 

 

 

 

 

 

 

 

 
																																																								
4 Financial Times, ”The EU unwisely slides towards protectionism” 
5 UNCTAD, World Investment Report 2017 
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1.1 Literature review  
 
There is no lack of literature regarding the problematic issues linked to the 

international investment regime. Scholars have argued over the effects of 

international investment regime, and thus presented various findings on the 

overarching regime. This can be seen from for example Schill6, which argues that 

the regime promotes the rule of law in international economic relations, and protects 

foreign investor from arbitrary state action. Scholars critical to the regime have 

labeled the regime a “bill of rights for multinational corporations”7, that further limits 

stats ability to regulate in the public interests8.  

 

These elements summed up are what scholars have continuously referred to as the 

“legitimacy crisis” of the investment treaty regime 9 . Scholars such as Robert 

Keohane10 elaborate under this concept and further states that the use of the 

concept “legitimacy” to frame debates about investment treaties reflects the centrality 

of that concept in global governance literature over the past two decades. Crawford11 

argues that “legitimacy” has multiple related meanings, creating potential for 

confusion. Scholars have debated different approaches and usage of the concept of 

“legitimacy” 12 , as viewed in a normative sense refers to the desirability or 

appropriateness of legal rules and institutions.  

 

 

 

																																																								
6 Schill Stephan. ”In Defence of International Investment Law”, European Yearbook of 
Internationl Economic Law 7 (2016), 309-401 
7 Klein, Namoi. ”Time to fight free trade laws that benefit multinations”  Guardian Weekly, 14 
March 2001 
8 Sornarajah, Muthucumaraswamy. ”Resistance and Change in the International Law on 
Foreign Investmnet. Cambridge University Press 2015 
9 See for example; Behn 2014;Brower and Sharpe 2003 and Franck 2005 
10 Keohane, Robert ”Global governance and legitimacy” Review of Internatinoal Political 
Economy 18 (2011), 99-109 
11 Crowford, Kames ”The Problems of legitimacy-speak” ASIL Proceedings 98 (2004) 271-3  
12 Koskenniemi, Matti ”Miserable comforters: internaitonal relations as new natural law” 
European Journal of International Relations 15 (2009), 395-422; Thomas, Cristopher ”The 
uses and abuses of legitimacy in Internationa law2 Oxford Journal of Legal Studies 34 
(2014), 729-54 
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Further, “legitimacy” looked at in a descriptive sense also refers to desirability or 

appropriateness but is focused on the beliefs of relevant actors13. Various scholars 

have therefore put forward the importance of the distinction between the two views, 

with importance drawn to the beliefs of governments, regardless of the justification of 

such beliefs, for example linked to policy shifts or compliance with international 

law14. Scholars have therefor established a consensus that public beliefs can have 

important political ramifications for the international investment regime. Few scholars 

have in terms addressed these sociological issues of legitimacy within the IIR. 

 
Consequent of this debate is the debate over how to resolve and achieve meaningful 

progress in this vital area. Tania Voon15 argues that multilateralism, through legally 

binding agreements between most countries instead of a patchwork of separate 

bilateral treaties.  Scholars have been debating this for some time, with for example 

Chester Brown which explain how the various efforts throughout the 20th century has 

failed – including those of the League of Nations in 1928, the International Law 

Association in 1948, and Harvard Law School and the OECD in the 1960s, which in 

terms led to the ICSID Convention16. This debate has also been taken on by 

international organizations. UNCTAD identified a need for a multilateral mechanism 

that deals with today’s investment policy challenges, where UNCTAD´s Investment 

Policy Framework for Sustainable Development addresses concerns about 

globalization and the investment regime:  

At the national level, [‘new generation’ investment policies] include integrating 
investment policy into development strategy, incorporating sustainable development 
objectives in investment policy and ensuring investment policy relevance and 
effectiveness. At the international level, there is a need to strengthen the 
development dimension of [IIAs], balance the rights and obligations of States and 
investors, and manage the systemic complexity of the IIA regime. ‘New generation’ 
investment policies further incorporate innovative investment promotion and 
facilitation mechanisms ... to stimulate investment specifically geared towards ... 
sustainable development goals-related sectors…17 
 

																																																								
13 Bower and Schill 2009 
14 Brunnee and Toop 2010 
15 Voon, Tania ”Consolidating International Investment Law: the Mega-Regionals as a 
Pathway Towards Multilateral Rules” World Trade Review (2017) 
16 Chester Brown (ed), Commentaries on Selected Model Investment Treaties (Oxford 
University Press, 2013) 2 
17 UNCTAD, Investment Policy Framework for Sustainable Development (UNCTAD, 2015) 3; 
UNCTAD IIA Issue Note June 2017 
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The scholarly debate over new approaches to plurilateral trade and investment 

negotiations and deals are not new. Scholars, such as Kati Suominen, have done 

work in this field, and further argue that “offering a venue for plurilaterals may be the 

primary means for the WTO to remain relevant and impactful in the global trading 

system” 18 . Voon further argues in her article that these “old” approaches to 

implementing change through either through comprehensive negotiations in an 

international organization or harmonization of IIAs with a view to gradual 

multilateralisation now in the current climate seams unlikely and difficult19.  

 

This raises the issue of fundamental change through the mega-regional IIAs, and in 

that way altering the IIR. Scholars have also debated this, and while compelling 

found to be not short of problematic elements. With a larger number of parties, as in 

a plurilateral or mega-regional agreement, more back and forth and compromise is 

required. Scholars have identified an important aspect to this, revealing the influence 

of behavioral dynamics in concluding in investment treaties20. There have been 

conducted both qualitative and quantitative research on this, which suggest that 

States tend to respond to investment claims by reducing the number of BITs 

signed21, or to investment case law by redefining their treaty provisions22, meaning 

that a state which recently experienced an unfavorable award might hold its ground 

and preserve more policy space in a mega-regional negotiation. Wolgang Alschner 

used empirical analysis to show that this element of regionalization has, and have 

the potential to increase “unconsolidated layers of vertically overlapping investment 

treaties”.  

 
 
 
 

																																																								
18 Kati Suominen, Enhancing Coherence and Inclusiveness in the Global Trading System in 
an Era of Regionalism, E15 Task Force on Investment Policy – Policy Options Paper, E15 
Initiative (ICTSD and World Economic Forum, January 2016) 15 
19 Tania Voon, 2017 “Consolidating International Investment Law: the Mega-Regionals as a 
Pathway Towards Multilateral Rules” World Trade Review 2017 
20 Lauge N Skovgaard Poulsen, Bounded Rationality and Economic Diplomacy: The Politics 
of Investment Treaties in Developing Countries (Cambridge University Press, 2015) 
21 ibid, ch 6 
22 Wolfgang Alschner, ‘The Impact of Investment Arbitration on Investment Treaty Design: 
Myth Versus Reality’, Yale Journal of International Law (forthcoming) 57 
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Furthermore, there is a large amount of scholarly writing on explanation for 

developed countries decisions to sign IIAs, and arguably especially focused on the 

institution of investment treaty arbitration. Abbot and Snidal note that one of the 

benefits of legalized international dispute settlement is that it allows states to 

“minimize political conflict in relations with other states or in particular issue areas”23. 

Going further, there is also a corresponding literature on what triggers withdrawals 

from renegotiations of IIAs, with a focus on BITs. In their article, Lavopa et al24 

examines the various approaches states have taken in respect to alter their 

obligations and commitments in the realm of the international investment regime. 

They further argue that the first course of action adopted by some states in 

responding to their discomfort with international investment law has been aimed at 

attacking arbitral tribunals, generally, and the ICSID, in particular. The authors 

further argue that this strategy opens up for a series of questions, like when the 

withdrawal takes effect. Thus, a country´s denunciation of the ICSID convention 

cannot ensure that the controversies will not be brought before the system in the 

future. Unilateral termination is further discussed as a course of action, where the 

authors emphasize the obvious negative signal to potential (and existing) foreign 

investors. The consensus is put forward that the most rational course of action for 

countries seeking to exit the system seems to be to stay within it. Beth Simmons 

examines similar aspects and argues that the recent push back against the IIR must 

also be seen in light of recent choices of economic governance by states, and not 

entirely as a linked towards the established legitimacy crisis within investment law. 

She further argues that the IIR should be looked at in a broader context, in line with 

politics and economics. Simmons argues that researches have neglected the public 

actors who view the investment regime as constituted as not in their interest25.  

 

 

 

																																																								
23 Abbot, Kenneth and Snidal, Duncan ”Hard and soft law in international governance” 
International Organization 54 (2000) pg 433 
24 Lavopa, Fredrico; Barreiros, Lucas & Bruno, Victoria “How to kill a BIT and not die trying: 
legal and political challenges of denouncing or renegotiating BITs” Journal of International 
Economic Law, 16 (2013) 869-891 
25 Beth A. Simmons: Bargaining over BITs, Arbitrating Awards. The Regime for Protection 
and Promotion of Investment, in World Politics, vol. 66(1), 2014, 12-46 
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Scholarly writing, as Peinhardt and Wellhausen further argues that even highly 

frustrated states are not attempting to totally withdraw from modern international 

investment law, as they see too many potential gains from international capital and 

multilateralism to justify a total withdrawal 26 . However this notion have been 

contested, and in the current environment, the argument that states can push back 

without immediately resorting to a wholesale rejection of modern institution seams 

incoherent. The recent research by Haftel and Thomson provides an up to date 

analysis of when states renegotiate investment agreements27.  The authors argue 

here that states renegotiate and alter their international investment treaty obligations 

when they learn new information about the legal and political consequences of their 

treaty commitments, and that such learning is most likely to take place when states 

are involved in investor state dispute settlement cases. Poulsen and Aisbet further 

relate these aspects to rational choice theories, where the assumption that 

governments are fully rational actors is debated28. The literature on rational choice 

theories are further debated within the context of the IIR, however there seams to be 

an overarching gap in terms of the legitimacy audience, and the position of the public 

audience in changes and policy debate relating to the IIR29. This will be extracted 

from the extant literature, and act as an overarching research element for the 

following chapters. This literature review established some of the extant literature on 

the topic, and raises further questions on the fundament of the IIR. The following 

subchapter will organize some of these questions, and illuminate potential gaps in 

the research, and further a rational for why conduction research on these elements is 

worth doing.  

 

 

 

 
 

																																																								
26 Clint Peinhardt and Rachel L. Wellhausen: Withdrawing from Investment Treaties but 
Protecting Investment, in Global Policy, vol. 7(4), 2016, 571-576 
27 Yoram Z. Haftel and Alexander Thompson: When Do States Renegotiate Investment 
Agreements? The Review of International Organizations, 2018 
28 Pauge Poulsen and Emma Aisbett ”when the claims hits: Bilateral investment treates and 
bounded rational learning” World Politics, vol. 65(2), 2013, 273-313 
29 Susan D. Franck “Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public 
International Law rough Inconsistent Decisions”, (2005) 73 Fordham L. Rev. 1521  
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1.2 Research Rational  
 
The international investment regime (IIR) is, together with other structures and 

institutions constructed after the second world war seeing a large amount of scrutiny 

and recent public attention. Governments, policy experts and civil participants are 

arguing over how to restructure, reformulate provisions and better tailor the IIR to 

suit the need of both governments and the general public. The above introduction to 

the area of modern international investment law clearly establishes this area as a 

developing area of law. The current stand in global politics, infested with more 

protectionist policies and public tendencies amplifies the importance of international 

cooperation and further developing this area of international law.  
 

The extant literature shows a research gap in terms of what trigger reform and policy 

changes to the IIR, and thus how populist and protectionist movements interact with 

these mechanisms. Rational choice theory, and the positions of governments 

arguably lack elements of public audience, thus looking at the public as a the key 

audience in terms of the legitimacy audience within IIR, instead of looking at 

multinational companies and governmental sovereignty as the key elements 

triggering policy debate and reform. Scholars have debated the “legitimacy 

audience”, which can be linked to the behavioral dynamics in concluding investment 

treaties. This element is drawn to how governments are responding to the legitimacy 

crisis of international investment law, and consequently addressing changes to the 

IIR. 

 

Lawyers and legal scholars have appreciated the importance of investment treaties 

for some time. However, unlike in the international trade regime, where legal 

scholars have a long history of engagement with political scientists and economist, 

lawyers have been slow to integrate insights about the political and economic 

foundations of the investment treaty regime. There has been very little engagement 

with investment treaties and the overarching drivers of the IIR from politics, 

economics, and business. A need for an understanding of the most recent trends 

and attitudes must be said to be of utmost importance.  
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A broad and multidisciplinary approach to legal research can create a better 

overview of the scope and environment which international law; here international 

investment law operates in. Policy debate over substantive protection clauses and 

shifts in international investment law is an important element of the future and 

wellbeing of the liberal world order going forward. Seen in a big picture, trade and 

investment has produced unquestionable human growth since world war two, and 

the abandoning of the current structures will in terms be highly disruptive and 

damaging going forward. Address issues of sociological legitimacy of the IIR seen in 

light of protectionism and populist tendencies altering the policy space in which 

states and international organizations are working to further meaningful reform of the 

IIR.   

 
Moreover, this newly recognized public attention element has arguably altered the 

structure and environment the IIR operates in. Various questions arise; are we 

seeing the general public in an increased position to alter change to the IIR, and thus 

lead reform through criticism and scepticism? Are we seeing a decrease of states 

power and position in driving change to the IIR? What are the dominant legal 

elements in current negotiations of IIAs? Are we seeing a domino effect and spiral of 

protectionism within the IIR? What are the most underlying prominent elements and 

developments within the IIR anno 2018? 

1.3 Research aim 
 
The above literature review and the corresponding research rational have led to the 

developing of the overarching research aim of this thesis;  

• To conduct an analysis and mapping of recent reform and policy shifts within 
the international investment regime, to further share light on the current path, 
as well as the dynamic between the general public and altercations made by 
governments in a protectionist environment.  

 
The corresponding overarching hypothesis is that the populist and protectionist 

tendencies and trends seen in recent years and months are in terms triggering more 

rapid shifts and reform of the approach to the investment regime, introducing a more 

protectionist stand, thus neglecting the element of investment protection. Moreover 

the overall hypothesis sees the general public as an increasingly dominant audience 

for governments in altering their obligations, thus consequently an important driving 

force.  
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1.4 Research objectives  
 
The overreaching research question produces a vast array of corresponding 

subsidiary questions. The following objective is set to meet the overarching research 

aim 

I. Identify the current political economy of the investment treaty regime and 
the most recent agreements as well as ongoing negotiations involving 
investment protection. 

 
II. Examine rational choice theories, and governmental approaches and 

reasoning behind reform and policy shifts. 
 

III. Examine and establish current policy shifts, reforms and reformulations 
within the international investment regime together with establishing the 
most dominant countries driving change in the IIR.  

 
IV. Analyse established potential trends in national and supranational reform 

and policy shift responses in light of populist and protectionist tendencies 
to give a broad analysis of the shifting nature and the role of the general 
public within the IIR. 

 
V. Conclude, and illustrate the usefulness of the research project findings, 

together with elements for future research 
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1.5 Structure 
 
This research is organized into five chapters, including this introduction chapter. This 

chapter aims at providing an academic basis for the research project. 

 

The second chapter addresses the main tendencies and the political economy of the 

international investment regime. The second chapter sets out to establish the most 

recent trends within the IIR, and further the most recent negotiations for further 

discussion in the subsequent chapter.  

 

Third chapter will examine the theoretical framework behind governmental policy 

making, and their choices behind altering their commitments under the international 

investment regime. This involved elements such as judicialization, governance, 

legitimacy and the important aspect of bounded rationality in international investment 

law. This chapter, along with the previous chapter will act as the basis on which 

further research; analysis and finally conclusions can be drawn. Chapter two and 

three refers to objective one and two of the above framework.  

 

The fourth chapter acts as the main body of this research projects, and outlines 

various developments seen within the international investment sphere, and 

establishes concrete tendencies of a more protectionist nature. This chapter will 

include information from various sources, and in terms try to provide a broad 

overview of concrete tendencies and developments seen in light of chapter two and 

three. This chapter refers to objective number three of the above outline. 

 

The fifth chapter acts as the analysis part of this research project, where elements 

from chapter two and three can be drawn in with findings from chapter four, to further 

provide a better understanding of what trigger shifts, and consequently how 

governments act in times of rapid changes. This chapter will be important in drawing 

together findings from the foregoing chapters. The sixth and final chapter will present 

the overall conclusions on the research question and sum up and formulate an 

answer to the hypothesis and aim sat in this chapter. The final chapter will also 

provide comments on further research and aspects, which in hindsight should have 

been taken into account.  
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1.6 Methodology 
 
Whilst there is a depth of theoretical literature on the nature of legal scholarship, this 

subchapter will take a broad and focused approach. Various matrixes have been 

proposed, however Arthur proposed the following taxonomy of legal research styles 

in his report of legal education and research in Canada30: 

 

Arthur, H.W, 1983 
 
 
The two axes of the matrix represents the various approaches taken to legal 

research. The vertical axis represents the distinction between pure research which is 

undertaking for a predominantly academic constituency, and applied research which 

generally serves the professional needs of practitioners and policy makers. The 

horizontal axis represents the distinction between doctrinal and interdisciplinary 

research.  

 

																																																								
30 Arthurs, H.W. (1983) Law and Learning: Report to the Social Sciences and Humanities 
Research Council of Canada by the Consultative Group on Research and Education in Law, 
Information Division, Social Sciences and Humanities Research Council of Canada, Ottawa. 
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This distinction has also been referred to as either doctrinal or non-doctrinal, as by 

McConville and Chui which characterize doctrinal research as research, which take 

law as an internal self-sustaining set of principles, which can be accessed through 

researching court judgments31. This research will align itself on the far left of the 

horizontal axis. Interdisciplinary legal scholarship has been a topic of debate for 

some time, and have increasingly been seen as beneficial to the flexibility and 

relevance of legal research32. The merging of international law and international 

relations theory is one example of this, where both types of scholars saw a 

competing trend in international life, signaled by the rise of globalization or 

transnationalism. The emergence and increasing importance of sub-state and non-

state actors, increasing international economic and political interdependence, the 

perceived transformation or disintegration of state sovereignty, the ascendancy of 

difficult “global” issues that require coordinated responses33. There are several 

reasons why interdisciplinary research within law can offer benefits towards the 

overall research, thus in terms of socio-legal research34. Moreover, researchers 

within one discipline can gain valuable input data from researchers in other 

disciplines. Further, disciplines can go beyond providing specific input data and can 

also share broader perspectives and bodies of expertise, which can help researchers 

define research questions or interpret results, as well as correct the blind spots of 

individual research disciplines35.  

 

 

																																																								
31 M McConville and W Hong Chui “Introduction and Overview” in M McConville and W Hong 
Chui (eds), Research Methods in Law (Edinburg, Edinburg University Press 2007) 
32 See forexample: Kenneth W. Abbott, Modem InternationalRelations Theory: A 
Prospectusfor InternationalLawyers, 14 YALE J.INT'LL. 335 (1989) and Robert Kramer  
“Some Observations on Law and Interdisciplinary Research” Duke Law Journal (1959) 563, 
563 
33 See Benedict Kingsbury, The Tuna-Dolphin Controversy, The World Trade Organization, 
and the Liberal Project to Rerrmceptualize International Law, 5 Y.B. INT'L ENVTL. L. 1, 27 
(1994); COMMISSION ON GLOBAL GOVER- NANCE: OUR GLOBAL NEIGHBORHOOD 
(1995). 
34 Jack M. Balkin & Sanford Levinson, Law and the Humanities: An Uneasy Relationship, 18 
YALE J.L. & HUMAN. 155 (2006). 
35 Slaughter, Anne-Marie, Andrew S. Tulumello, and Stepan Wood. "International Law and 
International Relations  theory: A New Generation of Interdisciplinary Scholarship." American 
Journal of International Law 92 (1998): 367-397. 
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Referring back to the research rational, this methodological choice was found 

beneficial due to the lack of engagement with investment treaties and the overall IIR 

in scholarship from social studies including politics, economics and business.  

This research will apply non-legal qualitative data as context, constructed under a 

unilateral research route36, which in terms means less stringent norms in terms of 

the methodological approach. A mere combination rather than an integration of two 

data sets, where the legal results are complemented with non-legal data37. The 

conducted research can be divided up into several stages, under which the 

corresponding research objectives will be dealt with. The following stages were set 

at a preliminary stage to structure the research project. 

 
Stages 1: Preliminary stage of mapping with focus on the EU and US, as the 

historically leading powers in the IIR. Aims at producing a snapshot of the current IIR 

environment. This mapping stage will be looking at gathering data from the following 

elements and sources to consequently be able to build a broad platform for further in 

depth analysis38: 

- Statements from governments and governmental officials 
- Negotiations on FTAs, IIAs and BITs 
- ISDS cases 
- Election campaign policy 
- Public awareness campaigns and social media platforms 
- UNCTAD, OECD and World bank Group publications 
- EU Commission Press Release Database 
- International investment law blogs and news agencies 

 

The overarching aim of this stage is to establish groupings of elements and 

examples for further discussion, this include primary legal sources, such as 

international agreements of special interest, proposals to new agreements, new legal 

formulations and importantly relevant statements and negotiation history linked to the 

IIR as of 2018.  

 

																																																								
36 Schrama, Wendy‘Een multidisciplinaire benadering van het ongehuwd samenleven, 
Meerwaarde en minpunten van de combinatie van juridisch en sociaalwetenschappelijke 
onderzoek’, 2007 Ars Aequi, no. 11, pp. 869‐876. 
37 Schrama, Wendy ”How to carry out interdisciplinary legal researhc, some experience with 
an interdisciplinary research method” Utrecht Law Review Vol.7 (2011) 1 
38 Emilie M. Hafner-Burton, David G. Victor and Yonatan Lupu “POLITICAL SCIENCE 
RESEARCH ON INTERNATIONAL LAW: THE STATE OF THE FIELD” The American 
Journal of International Law, Vol. 106, No. 1 (2012), pp. 47- 97 
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Stage 2: Analysis of the defined developments of interest found in stage 1 – in depth 

analysis of the substance, legal obligations and formulations. Emphasis here on the 

key legislative elements and developments found in stage one. This stage will 

provide the research with an in depth analysis of the most current developments 

within the IIR, thus establish “new” elements of the IIR as of 2018.  This stage will 

moreover provide a platform for drawing conclusions and relationships in the 

following stage of the research.  

 

Stage 3: Analysis of tendencies as altercations of the establish literature. The initial 

questions raised in chapter one will in this stage be subject to analysis, to further 

draw conclusions in light of the established literature. The overall hypothesis will be 

seen in light of the developments found in stage one. This stage corresponds with 

the last two objectives set in previous chapter, thus provide concluding remarks on 

the overall research project.  
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1.7 Research Project Limitations  
 
The above methodological structure will have numerous limitations. This research 

acts as providing a snapshot of the most recent developments seen as altering the 

IIR, thus will not be able to provide an as in depth analysis as arguably needed. This 

research have taken the current debate in scholarly writings linked to the IIR, and 

tries to see the reformation of the IIR in light of current trends, with the academic 

literature as a backdrop to explain fundamental recent developments. The 

establishment of an interdisciplinary approach linked to especially political science 

will mean that various levels and elements of the IIR will be neglected39. The lack of 

focus on arbitration awards and previous case law will in terms not be able to explain 

reasons and altercations in this sphere, with emphasis on BIT developments. The 

approach taken will therefore neglect investment treaty arbitration, and moreover the 

effects this has on altering the broad trends in the IIR.   

 
The dependency on availability of data is another element. Current negotiations will 

not always be available to the general public; it is therefore difficult to terminate the 

driving debates within. The mapping stage of this research might provide a faulty 

picture of the stand of the IIR, thus have implications for the overall reliability and 

credibility of the research project findings. Referring back to the literature, this 

research will only be able to provide a platform to further discuss the relationship 

between a potential increase in the position of the general public, thus the behavioral 

dimension to investment law.  

 
 
 

 

 

 

 

 

 

 

																																																								
39 McConville, Michael “Research methods for law”.  Edinburgh: Edinburgh University Press, 
2007. 
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2 – The Political Economy of the International Investment 
Regime  
 
The following chapter acts as a continuing background and first step of analysis into 

the underlying research question and especially objective number two outlined in 

previous chapter.  

2.1 Governmental action 
 
Rational choice theories explains underlying mechanisms leading to states altering 

their international obligations, thus who states and institutions refer to in 

consultations regarding the ongoing legitimacy crisis in international investment law. 

In other words; whom does states, governments and institutions listen to? The 

literature on policy learning seeks to understand the processes whereby policy 

makers change beliefs as result of observing and interpreting experiences, which in 

turn may lead to corresponding policy changes40. One alternative view of policy 

learning comes out of the literature on bounded rationality, introduced by Herbert 

Simon, and refers to the finiteness of human cognitive abilities41. Policy-makers are 

seen as goal oriented, thus rational. Nevertheless, rather than influenced by the laws 

of statistics, policy learning is biased by cognitive shortcuts. This can be seen as 

relevant to the realm of international investment law, as governments may not 

terminate or change their investment treaty obligations until these obligations directly 

and negatively affect them 42 . Behavioral international investment law has 

increasingly found traction43, an analysis of fundamental mechanisms in various 

stages within the operation of international investments44. 

 

																																																								
40 Levy, Jack (1994) “Learning and foreign policy: Sweeping a conceptual minefield.” 
International Organization 48, no. 2: 279-312. 
41 Christine Jolls & Cass R  Sunstein (2006) “Debiasing Through Law” 35 J. LEGAL STUD. 
199  199 
42 Lauge N. Skovgaard Poulsen and Emma Aisbett “When the Claim Hits: Bilateral 
Investment Treaties and Bounded Rational Learning” in World Politics, vol. 65(2), 2013, 273-
313 
43 Tae Jung Park, Behavioral Economics in International Investment Law: Bounded 
Rationality and the Choice of Reservation List Modality, 5 Penn. St. J.L. & Int'l Aff. 398 
44 See for example; Lauge N. Skovgaard Poulsen  (2015) “Bounded Rationality and 
Economic Diplomacy. The Politics of Investment Treaties in Developing Countries” 
Cambridge University Press  
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Governments and states are under these assumptions set to act upon the effect of 

the IIR on their respective jurisdictions. States who renegotiate and terminate IIA are 

therefore thought to have experiences negative implications of those obligations45. 

Investment treaty law needs to respond the need of both investors and treaty 

partners in a dynamic global economy. Moreover, governments and supranational 

bodies are therefore influenced or motivated to re-evaluate their current position and 

obligations, thus importantly future positions and obligations. There are various 

drivers of countries´ re-evaluation of investment treaty law established in the 

literature46;  

 

1. Structural change in the global economy 

2. Updated legal and economic analysis regarding treaty implications47 

3. Direct experience responding to investor claims48 

4. Experiences responding to ISDS cases49 

 
With references back to the literature, there is an established consensus of how and 

why states and governments alter their obligations50. The political economy of the 

international investment regime is centered on these established elements. Based 

on the four categories above, driver number one has been subject to the least 

amount of research. This element surrounds it self around the audience of the 

relevant government, as they are responding to the overall legitimacy of the regime, 

sometimes referred to as “legitimacy audience”. Moreover, with the assumption that 

governments and institutions are not fully rational actors, element or driver number 

one will arguably have a prominent position in explaining current developments.  

 

																																																								
45 Nowrot, Karsten (2016) “Termination and renegotiation of international investment 
agreements; in Shifting Paradigms in International Investment Law: More Balanced, Less 
Isolated, Increasingly Diversified” Oxford University Press 
46 Alscher, w and Skougarevskiy, D “Mapping the universe of international investment 
agreements” Journal of international economic law 19(3), 2016, 561-588 
47 Ibid supra 44 
48 Beth A. Simmons: Bargaining over BITs, Arbitrating Awards. The Regime for Protection 
and Promotion of Investment, in World Politics, vol. 66(1), 2014, 12-46 
49 Alec Stone Sweet and Florian Grisel (2017) “The Evolution of International Arbitration : 
Judicialization, Governance, Legitimacy” Oxford University Press 
50 Yoram Z. Haftel and Alexander Thompson (2018) “ When Do States Renegotiate 
Investment Agreements?” The Review of International Organizations 
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The international investment regime (illustrated bellow) is a complex myriad of 

institutions and agreements. It has therefore, since its inception, as previously 

referred to, been subject to criticism, with the most overarching “legitimacy crisis” as 

the most prominent element. States and regional actors are therefore responding to 

the challenges raised by the “drivers”. However, the public and behavioral element to 

is arguably harder to quantify, and thus the effect of which harder to prove. 

Nevertheless, in the current global environment of protectionism and anti-

globalization tendencies, these casual relationships and broad trends should be 

easier to illustrate. 

Figure 1 – The international investment regime – Author, 2018 

 

The political economy of the IIR must be said to be in a phase of rapid change. 

Behavioral choice theories would let to believe that the governments would alter their 

obligations due to one of the four elements above. However, if one laid down the 

hypothesis of an increasing “populous” dimension to the equation, one could 

arguably put forward a changing dynamic within a rational choice theory debate. 

 



 

	 20	

2.2 Reciprocity and Public Opposition 
 
As mentioned in previous chapter, the IIR has been subject to an increasing amount 

of public scrutiny and opposition. Over the last two decades, a growing body of 

international political economy research has sought to understand why countries 

regulate inward investments51. The most prominent idea and finding in this literature 

is that regulations on inward investments or FDI flows are based on domestic 

political considerations in the host country. Open democratic countries have 

historically had fewer restrictions on inward investments than autocratic countries52. 

The argument here is that democratic leaders are accountable to a broad electorate, 

and the general public is in favor of increasing flows of FDI it will have a positive 

impact. There has subsequently been conducted research into the determinants of 

public support of inward investments53. These important studies can give some 

standing on what influences the IIR, and thus how to interpret current policy 

developments. One study found that British manufacturing workers reported lower 

job security data when they worked in industries traditionally associated with a high 

level of inward investments54. This research shows some of the underlying elements 

and public awareness linked to inward investment flows. Reciprocal market access 

has also been voiced as an important element for determining public awareness to 

international investments and trade 55 . This has been a cornerstone for U.S 

investment policy, and there have been proposals to base the policy explicitly on the 

principle of reciprocity56. This principle plays an important part in the policy debate 

today, as seen with President Trump and the administration´s policy; "trading 

relationships be fair and, very importantly, reciprocal”57.  

 

																																																								
51 See Owen 2015, 2013; Tingley et al 2015; Pandya 2014a, 2014b; Meunier 2014. 
52 As researched and established in Pandya 2014a 
53 See Linsi 2016; Zhu 2015; Jensen & Lindstädt 2013 and kaya & Walker 2012 
54 Scheve, Kenneth F. and Matthew J. Slaughter. 2004. “Economic Insecurity and 
the Globalization of Production.” American Journal of Political Science 48(4): 662-
674. 
55 Chilton, Adam S., Helen V. Milner, and Dustin Tingley. "Reciprocity and Public Opposition 
to Foreign Direct Investment." British Journal of Political Science (2017): 1-25. 
56 Graham, Edward M. and Paul R. Krugman. 1995. Foreign Direct Investment in The United 
States, 3rd Edition. Washington, D.C.: Institute for International Economics. 
57 The Hill, 30 Januar 2018 ”Trump says global trade will be fair and reciprocal”, available at: 
http://thehill.com/policy/finance/371539-trump-says-global-trade-will-be-fair-and-reciprocal 
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Nevertheless, if the policy “audience” were to believe that inward investments would 

negatively affect domestic wages and employment prospects, which is present in 

some research58. This would create an environment of skepticism and protectionism, 

the very environment, which is arguably dominant within the IIR today. Moreover, 

elements as nationalism, national security, and anti-globalization are further grass 

root tendencies that could arguably alter the policy triggering mechanisms within the 

IIR.  

 

Public awareness in the realm of international investment law has as mentioned 

been subject to a sharp increase in recent years, with the ongoing legitimacy crisis in 

international investment law, largely contributed to the ISDS mechanism. The 

available data shows declining flows of FDI, which in 2016 fell by about 2 per cent, to 

$1.75 trillion. Investment in developing countries declined even more, by 4 per cent, 

and flows to LDCs and structurally week economies remain volatile and low59.  There 

has been a decrease in public support among western countries, especially within 

U.S the European Union. However, also seen in regards to developing countries60, 

and this has arguably led to a sharp increase in legislation and policy aiming at 

altering and structurally change the international investment regime for the “founding 

fathers” of the regime, the European Union and the United States. The following 

chapter will look at some of the most recent developments within these two 

geographical areas, to further build an overview of the current shifting trends within 

the IIR.  

 

 

 

 

 

																																																								
58 Tingly & Tomz 2014 
59 UNCTAD World Investment Report 2017 
60 See also lackign support by developing counrties; Baker McKenzie 2017, available at: 
https://www.bakermckenzie.com/en/insight/publications/2017/05/withdrawal-from-
investment-treaties; TNI, 2017, Ecuado, available at: https://www.tni.org/en/article/why-did-
ecuador-terminate-all-its-bilateral-investment-treaties 
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3 – Western Developments Triggering Change Within the 
International Investment Regime  
 
This chapter will be structured around recent concrete policy developments within 

the IIR, found within the mapping stage of this research project. The underneath 

analysis represents some important development, however the mapping stage 

involved extensive additional research. The chapter will be divided into two 

subchapters, corresponding to the two “main” drivers behind the modern IIR, the 

European Union and the United States.  

 

3.1 Europe: 
 

3.1.1 Regulation of the European Parliament and of the Council establishing a 
framework for screening of foreign direct investments into the European 
Union, 2017/0224  
 
In the “Reflection paper on Harnessing Globalisation”61 the European Commission 

stressed the need to further tighten EU regulation on FDI flows. A proposal was 

published on 13th of September 2017 establishing a legal framework for the 

screening of FDI inflows into the EU. Initial concern was presented by Germany, Italy 

and France, which in a letter to European Commissioner Cecilia Malmström 

indicating that; 

“In the last few years, non-EU investors have taken over more and more European 

companies with key technological competences for strategic reasons. At the same 

time, European investors do not enjoy the same rights in the respective countries of 

origin as these non-EU investors” 62. The European Parliament´s Committee on 

international trade has held two meetings on the proposal in 2018.  Additional 

committees have produced amendments and thus produced a uniform draft report 

on the proposal63.  

																																																								
61  European Commission “Reflection paper on Harnessing Globalisation” Available at: 
https://ec.europa.eu/commission/sites/beta-political/files/reflection-paper-
globalisation_en.pdf 
62 Letter to Commissioner Cecilia Malmstöm, February 2017. Available at: 
https://www.bmwi.de/Redaktion/DE/Downloads/S-T/schreiben-de-fr-it-an-
malmstroem.pdf?__blob=publicationFile&v=5 
63 Draft report European Parliament (7.3.2018) on EU FDI screening. Available at: 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-
619.160+02+DOC+PDF+V0//EN&language=EN 
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The proposal is set to see a vote in committee, together with first reading at the 17th 

of May64. The proposal is set to establish a more secure legal framework for the 

inflows of investments to the EU, and moreover to enhance cooperation on FDI 

screening between the Commission and Member States, to further increase legal 

certainty and transparency65.  This will be possible via the establishment of a 

“cooperation mechanism”66 between Member States and the Commission, on the 

grounds of security and public order67.  

 
This ground may be invoked, according to Article 3(2) on investments “that are likely 

to affect projects or programmes of Union interest on the grounds of security or 

public order”. This formulation effectively encompasses a flexible array of situations 

and enables Member States and the Commission to review any careening of any 

foreign investment and to intervene if they think that their interest may be affected. 

The grounds for which is laid down in Article 4 “Factors that may be taken into 

consideration in the screening”; 

• Critical infrastructure, including energy, transport, communications, data 
storage, space or financial infrastructure, as well as sensitive facilities; 

• Critical technologies, including artificial intelligence, robotics, semiconductors, 
technologies with potential dual use applications, cyber security, space or 
nuclear technology; 

• The security of supply of critical inputs; or 
• Access to sensitive information or the ability to control sensitive information. 

 

In determination Article 4 also lays down the aspect of foreign control; “Member 

States and the Commission may take into account whether the foreign investor is 

controlled by the government of a third country, including though significant funding”.  

																																																								
64 European Parliament, legislative observatory ”Screening o foreign direct 
investments into the European Union” Available at: 
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2
017/0224(COD) 
65 Article 1 ”This regulation establishes a frameowork for the screening by the Member 
States and the Commission of foreign direct investments in the Union on the grounds of 
security or public order” 
66 Article 8(1) 
67 Article 2(4) “an instrument of general application, such as a law or regulation, and 
accompanying administrative requirements, implementing rules or guidelines, setting out the 
terms, conditions and procedures for the screening of foreign direct investments on grounds 
of security or public order” 
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This creates a flexible platform and numerous legal bases for commencing an 

investigation and screening. It is further noteworthy that the provisions within the first 

articles have been subject to more loose legal formulation with amendments 

proposed in the draft report of the European Parliament Committee on International 

Trade written up on the 7th of March 201868.  

 

Amendment 26 further expands the provisions on definition of “foreign investor” in 

illustration bellow; 

 
Amendment 29 shifts the obligation from a passive may to a direct must as seen in 
illustration below: 

																																																								
68 Draft Report European Parliament Committee on Internationl Trade. 
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-
619.160+02+DOC+PDF+V0//EN&language=EN 
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Referring back to Article 3(2), which establishes the overall ground of instituting a 

screening investigation; Projects or programmes of Union interest on the grounds of 

security and public order. This legal formulation have been, under committee, 

expanded to encompassing the following draft provision in amendment 30:  

 

 

This structure provides a new flexible legal framework for Member States and the 

Commission to alter obligations and protect European interest and importantly 

security, which looks to be an increasingly prominent element of justification. 

Increased cooperation and oversight on behalf of the Commission will promote a 

tougher framework for foreign investors, clearly seen from Article 9. This acts as the 

operational framework of the system, and thus encompasses oversight power and 

information sharing on behalf of the Commission on Member States69.  

 

																																																								
69 Article 8(4) ”The Commission or a Member State which duly considers that a foreign direct 
investment is likely to affect its security or public order may request from the Member State 
where the foreign direct investment is planned or has been completed…” 
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3.1.2 CETA Investment Chapter and ISDS Debate  
 
The Comprehensive Economic and Trade Agreement (CETA has been raised as 

“the most far reaching bilateral trade agreement negotiated to date”. The current 

stand of which is however uncertain. The investment chapter (Chapter 10) has been 

subject to a vast array of criticism and protests, especially linked to the proposed 

ISDS system, referred to as both an Investor Court System (ICS) and Multilateral 

Investment Court (MIC). The European Union has pushed this approach for some 

time, and on 20th of March, the European Council adopted the negotiating directives 

authorizing the Commission to negotiate, on behalf of the EU, a convention 

establishing a multilateral court for the settlement of investment disputes70. The EU 

has identified a number of issues as drivers of the problem with ISDS, as illustrated 

bellow71: 

European Commission Impact Assessment, 13.9.2017 

																																																								
70 Council of the European Union ”negotiating directives for a Convention establishing a 
multilateral court for the settlement of investment disputes” 12981/17 ADD, 1 March 2018. 
Available at: http://data.consilium.europa.eu/doc/document/ST-12981-2017-ADD-1-DCL-
1/en/pdf 
71 European Commission staff working document impact assesment – multilateral reform of 
investment dispute resolution. Available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52017SC0302&from=EN 
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During the UNCTAD High-Level Conference in Geneva 9 October 2017 the EU 

Commission laid down their stand and motivation behind driving change within ISDS. 

Mr Colin Brown, the deputy head of unit, dispute settlement and legal aspects of 

trade policy within the European Commission referred to the problems above and 

further pushed for “work on achievable goals that have a wide positive impact for 

all”72. The Commission has further published an impact assessment report73, which 

is being used as the underlying analysis for a potential convention establishing a 

multilateral court. Parallel to this development driven by the Commission, important 

legal battles are being fought in the Court of Justice of the European Union. 

Continuing work is being scheduled for different working groups, with the upcoming 

Working Group III in New York from 23 to 27 April 2018. A request by Belgium is 

pending, asking the CJEU for clarification on the legality of the CETA Investor Court 

System74. This is the result of massive protests and civil concern on behalf of the 

Belgians, among others of the impact of a MIC. The focus of the opinion was the 

compatibility with; 

 

1) The exclusive competence of the CJEU to provide the definitive interpretation 
of EU law,  

2) The general principle of equality and the “practical effect” requirement of EU 
law,  

3) The right of access to the courts and  
4) The right to an independent and impartial judiciary. 

 

This debate have prolonged the CETA negotiations, and thus created further 

hindrance for the EU to promote a unified platform of investor and investment 

promotion, according to statements from EU officials. 

 

 

																																																								
72 European Commission 20 November 2017 “The identification and consideration of 
concerns as regards investor to state dispute settlement” Available at: 
http://trade.ec.europa.eu/doclib/docs/2017/november/tradoc_156402.pdf 
73http://www.cdep.ro/afaceri_europene/CE/2017/SWD_2017_302_EN_DOCUMENTDETRA
VAIL_f.pdf 
74 Belgian request for an opinion from the European court of Justice, 6 September 2017. 
Available at: https://diplomatie.belgium.be/sites/default/files/downloads/ceta_summary.pdf 
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3.1.3 The Court of Justice of the European Union ruling in Achmea, C-284/16 
 
This important case shares light on the current developments within the legal field of 

dispute settlement in Europe 75 . In 1991 the former Czechoslovakia and the 

Netherlands concluded a BIT, including provisions that any dispute between one 

Contracting State and an investor from the other Contracting State must be settled 

amicably or, in default, before an arbitral tribunal76. After the dissolution in 1993, 

Slovakia succeeded to the rights and obligations under the BIT. In 2008 Achmea 

brought arbitration proceedings against Slovakia under the BIT, on the ground of a 

reversal in its sickness insurance market prohibiting profits generated by sickness 

insurance activities. The UNICITRAL tribunal found in 2012 that Slovakia had 

infringed the BIT, and damages was set in the amount of €22.1 million. Slovakia 

brought an action in German courts77 on the grounds that the arbitration clause 

within the BIT was contrary to the Functioning of the European Union Treaty (FEU) 

articles 18, 267 and 344. The Bundesgerichtshof referred to the Court of Justice for a 

preliminary ruling due to the important general issues. The Czech Republic, Estonia, 

Greece, Spain, Italy, Cyprus, Latvia, Hungary, Poland, Romania and the European 

Commission submitted observations in support of Slovakia’s arguments, while 

Germany, France, the Netherlands, Austria and Finland contend that the clause at 

issue and, more generally, clauses of a similar kind commonly used in the 196 BITs 

currently in force between the Member States of the EU are valid78.  

 

The recent CJEU ruling in Achmea disagrees with the Advocate General to the 

CJEU Melchior Wathelet who delivered his opinion in C-284/16 concluding that the 

BIT, and specifically the dispute settlement mechanism, was not incompatible with 

the EU law and does not run afoul of Articles 18, 267 and 344. However, the Grand 

Chamber judgment as of March the 6th held otherwise. The main question referred to 

the CJEU by the Federal Court was therefore to offer opinion on whether the 

relevant articles preclude the application of the BITs provisions.  

																																																								
75 Opinion 2/13 Accession to the ECHR EU:C:2014:2454, para. 176. Retrieved from 
http://curia.europa.eu/juris/document/document.jsf?docid=160882&doclang=EN ;Opinion 
1/09 European and Community Patents Court [2011] ECR i-1137, para. 66. Retrieved from 
http://curia.europa.eu/juris/celex.jsf?celex=62009CV0001&lang1=en&type=TXT&ancre 
76 The Netherlands - Slovakia BIT Article 8 
77 Place of arbitration was Frankfurt am Main, Germany 
78 Paragraph 174 C-284/16 
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The CJEU held that “an international agreement cannot affect the allocation of 

powers fixed by the Treaties or, consequently, the autonomy of the EU legal 

system”79. As in the respective case, Article 8 together with most of the BIT requires 

the referred tribunal, to take into account all the law in force of on contracting party. 

Consequently, any tribunal and arbitration between Member States require that 

tribunal to interpret and to apply EU law80. Further analysis therefore resolved 

around whether such arbitral tribunal is situated within the judicial system of the EU, 

thus considered a court or tribunal of a Member State81. The court finds, that the 

arbitral tribunal in question is an exception to the jurisdiction of Slovak and 

Netherlands court, and forms no part in the judicial system of respective countries, 

therefore not classified as a court and has no power to make reference to the Court 

for a preliminary ruling. Secondly, an arbitral award made by such a tribunal is not 

subject to review by a court of a Member State. Nevertheless, the Court observes 

that the national court concerned only to the extent that national law permits can 

exercise such judicial review, not satisfied in present case82. The court concludes 

that the arbitration clause in the BIT has an adverse effect on the autonomy of EU 

law, and is therefore incompatible. However, the CJEU reaffirmed according to case 

law that international agreements that provide for the establishment of international 

courts and tribunals whose decisions are binding on the EU institutions is not in 

principle incompatible with EU law83. The Court´s reasoning have consequences not 

only in terms of intra-EU BIT validity, but may also be extended to extra-EU 

investment protection settlements with third countries, such as CETA and EU FTAs. 

This relates therefore to the request by Belgium on the legality of the CETA 

investment chapter (opinion 1/17). The CJEU decision in Achmea has led to 

observers calling out problematic issues with CETA ICS ratification84.  

 

																																																								
79 Para 201 Opinion 2/13 December 2014 and Opinion 1/09 of 8 March 2011 
80 Paragrapgh 42, C-284/16 
81 Parapragh 43 
82 Paragraph 52 
83 Paragraph 57 
84 See Professor Christina Eckees in European Law Blog. Available at: 
http://europeanlawblog.eu/2018/03/13/dont-lead-with-your-chin-if-member-states-continue-
with-the-ratification-of-ceta-they-violate-european-union-law/#_ftn1 
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ClientEarth, a leading NGO in the field of environmental law has voiced optimism 

and support of what they refer to as the beginning of the end for around 200 intra- 

EU BITs. Moreover ClientEarth issued further statements of support and to advance 

the momentum of change within ISDS, as “we call on all EU countries to immediately 

start the process of terminating their investment agreements containing ISDS” and 

said further on the topic of CETA “The judgment is also a hopeful sign in the case 

over EU-Canada trade deal CETA. Belgium was right to get CETA legally checked 

by the ECJ and the Achmea judgment is yet another sign that Belgium´s request will 

spell the end of CETA as we know it”85.  This example of support clearly shows a 

public perception of deep skepticism. The judgment confirms the ECJ´s strong 

attachment to preserving the powers of EU domestic courts, thus how the ECJ views 

investment tribunals. The judgment takes the view as establishing investment 

tribunals not as part of the Union´s domestic judiciary, not as a complement to the 

domestic judiciary at international level, rather as rivals. The Achmea judgment might 

in terms lead to an investor environment of utmost hesitance towards relying upon 

intra-EU BITs. The ECJ cannot invalidate the Dutch-Slovak BIT, however EU law 

does require national courts to set aside and preclude the application of incompatible 

national and international law86. Thus in practicality rendering enforcement of awards 

stemming from such tribunals before courts of EU member stats legally impossible. 

This also holds true for awards by tribunals at the ICSID87. Moreover lead to an 

environment of uncertainty of investor protection. The Belgian request of opinion 

might gain further momentum after this judgment, and further distancing the parties 

on the topic. The EU commission is pursuing success in channeling change to the 

ISDS system via a convention on the establishment of an investment court.  A 

furthering of the tension and division on the topic between Member States and the 

EU Parliament can therefore be said to be imminent, consequently furthering 

uncertainty for the European IIR, thus the policy debate.  
																																																								
85 ClientEarth news published 6 March 2018. Available at; https://www.clientearth.org/new-
ecj-ruling-spell-end-200-intra-eu-investment-agreements-big-win-environmental-protection-
europe/ 
86 Case 106/77 Simmenthal II EU:C:1978:49, para. 17. Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61977CJ0106; Case 121/85 Conegate 
Limited v. HM Customs & Excise, EU:C:1986:114, para 26. Retrieved from https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61985CJ0121 
87 Article 351 TFEU cannot be invoked in an intra-EU context. See Case C–301/08 Bogiatzi 
v. Deutscher Luftpool and Others [2009] ECR I–10185, paras. 16–20. Retrieved from 
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62008CC0301 
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3.1.4 EU FTA Developments 
 

Another area of interest for this mapping stage of the research is to look towards the 

negotiated agreements with the EU as the pursuing party. This could give a hint of 

the underlying policy debate, thus if there is a clear link between Member State 

hesitance and skepticism and the elements within the current negotiations. 

Investment protection has arguably been the Achillies´ heel of EU trade deals over 

the past few years. There has been as described in previous chapters a upswing in 

the focus and attention designated to Brussels´ trade accords as a platform for big 

corporates to sue government and undermine standards.  Jean-Claude Juncker and 

the Commission have therefore been “forced” to split up trade deals, and handle 

investment protection separately88 . The cabinet of European Commissioner for 

Trade Cecilia Malmström tested the waters for this approach last July89. In CJEU 

Opinion 2/15 a clear split was drawn between EU competences relating to trade and 

investments, moreover it was established that EU can conclude a far-reaching trade 

agreement, without investment protection, by itself. This establishes an environment 

of uncertainty regarding investment protection via EU deals, as the Commission 

pass the responsibility for protecting investors onto a proposed body of a multilateral 

investment court, that will not exist for years, if ever. 

 
There are various examples of the difficulties with the “new generation” of EU FTAs. 

EU and Indonesia initiated negotiations of a Comprehensive Economic Partnership 

Agreement (CEPA) on 18 July 2016, after a clear policy push by EU to establish an 

increasing presence in the ASEAN region. The EU´s agenda appears to aim for 

extensive liberalization and deregulation, in particular in relation to trade and 

investment in services90. There have not yet been reached an agreement. The fourth 

round of the CEPA negotiations was completed in Surakarta from 19 to 23 February 

																																																								
88 Politico “Juncker´s risky bid to rescue EU trade policy”. Available at: 
https://www.politico.eu/article/juncker-trade-sotu-risky-bid-to-rescue-eu-trade-policy/ 
89 ”Porposed new architecture for splitting EU FTAs and EU investment agreements”. 
Available at: http://g8fip1kplyr33r3krz5b97d1.wpengine.netdna-cdn.com/wp-
content/uploads/2017/08/COM-proposal-splitting-trade-deals.pdf 
90 See EU-Indonesia Joint Vision Group, Invigorating the Indonesia-EU Partnership: 
Towards a Comprehensive Economic Partnership Agreement, 2011. 
http://eeas.europa.eu/archives/delegations/indonesia/documents/press_corner/20110615_0
1_en.pdf 
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2018, while the fifth round is coming up before the summer in Brussels91. Contested 

elements here relates especially to the investment chapter, and especially the 

continuing push by the EU to establish a system of investment disputes. Over 20 

representatives from civil society organization from Indonesia and the European 

Union was present at a meeting held in Solo, Indonesia on February 22 201892. 

Various organizations expressed general appreciation to the process as a whole, 

however more specific concerns were emphasized from both sides. The investment 

chapter was heavily represented in the debate, with statements; 

"The EU is still proposing to create a parallel justice system for investors, in the 
future EU-Indonesia trade deal. This is unacceptable. We call on the Indonesian 
government to resist EU pressures, and to stop giving privileges to multinational 
corporations. This type of mechanism has already cost too much to Indonesia and its 
people." 
 
Rachmi Hertanti from Indonesia for Global Justice said the following on the same 

topic:  

"Indonesia has already been sued by foreign investors 8 times using this type of 
mechanisms, which cost billions of rupiah to the state. And, we believed that the 
investment chapter under IEU CEPA with the rights to investor to sue the state or 
including investment court system (ICS) proposed by the EU, will be only a setback 
for the progressive BITs review process undertaken by the Government of Indonesia 
since 2012".  
 
The review process referred to here is the result of a discontent with the way in 

which investment arbitration allows foreign investors to ignore national Indonesian 

courts. With examples such as “Churchill Mining PLC v Republic of Indonesia”93, 

which included claims in excess of $2 billion for revoking coal-mining permits. A total 

of 67 BITs was terminated after a governmental decision in 2014.  

 

																																																								
91  EU Commission news: “EU completes fourth round of trade negotiations with Indonesia”; 
Available at: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1800 
92 TNI, ”CEPA EU – Indonesia trade agreement round”. Available at: 
https://www.tni.org/en/article/cepa-eu-indonesia-trade-agreement-round 
 
93 See BlpLaw expert legal insight, available at:  
http://www.blplaw.com/expert-legal-insights/articles/churchill-planet-arbitration-claims-
against-indonesia 
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Indonesia joins the ranks of a growing number of countries around this region and 

the world, with Ecuador, India and South Africa94. Steps to reformulate a new model 

BIT have been a prominent priority of the Indonesian government. The Indonesian 

government is following the Indian approach, to develop a development-centered 

approach, aligning the objectives of investment promotion and protection with the 

promotion of sustainable development. Moreover, only investments that contribute to 

India´s economic development qualify for protection under the treaty. The 2015 

model BIT95 includes several new elements, which seek to clarify the reach and 

application of the provisions. A new hybrid enterprise and asset-based definition of 

investment (Article 1.4) compared to a previous broader asset-based definition has 

been established. The model BIT of 2015 does not include the standard fair and 

equitable treatment (FET) provision; instead the model contains a provision for 

denial of justice, violations of due process, targeted discrimination, and abusive 

treatment (Article 3.1). The December 2015 model was further approved without 

inclusion of a most-favored nation (MFN) clause, and pre-establishment protections. 

In terms of dispute settlement, the model requires exhaustion of local judicial or 

administrative remedies for at least five years prior to investor-state arbitration under 

Chapter IV. Chief negotiators from the EU and India met in Brussels on 12 April 2018 

in an attempt to revive talk on a trade and investment deal between EU and India.  

There has been a recent push, especially from France and Germany to further build 

alliance with India to build business ties and open up for investment. However, 

Christofer Fjeller, the European Parliament´s shadow rapporteur on the India deal, 

said he was “cautiously optimistic” about the prospect of the EU-India trade talks, 

and Helena König, EU chief negotiator saying “there are definitely challenges 

ahead”96.  

 

 
																																																								
94 According to UNCTAD (http://investmentpolicyhub.unctad.org/ISDS/FilterByCountry 
 (accessed 6 March 2018) a total of 20 known investment arbitration cases have been 
brought against India. According to UNCTAD’s World Investment Report 2016, by the end of 
2015, India ranked twelfth in the list of most frequently sued states: 
http://unctad.org/en/PublicationsLibrary/wir2016_en.pdf,  figure III.5, p. 105. 
95 India Model BIT 2015, available at: 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/3560 
96 Politico, 10 April 2018 ”EU hopes Brexit will help deliver an India trade deal” Available at: 
https://www.politico.eu/article/brexit-eu-hopes-for-india-trade-deal-talks/ 
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The most prominent element is also here the investment element of the deal. 

Different approaches to investment protection is proving difficult, with foreign 

investors requiring a massive improvement on the side of protection. Moreover, India 

canceled more than 20 BITs with individual EU countries in 2016.  

 
The EU is also experiencing difficulties in regards of investment chapters in the EU-

Japan FTA, which was concluded on 8 December 2017. Whilst important trade 

related elements, such as agricultural exports, services markets, automotive and 

procurements have been successfully dealt with; the investment chapter has not 

been subject to any success. According to press releases from the European 

Commission, the investment chapter is continuing to be negotiated, with the exact 

results uncertain97. However, dispute settlement is also here the key element going 

forward, with conflicting approaches to what path to follow, EU with investor court 

system and Japan with a renewed “old” system of ISDS98.  

 
These developments and tendencies within EU raises various questions, both in 

terms of underlying mechanisms leading to these developments, which some have 

categorized as rapid and fundamentally changing the IIR laying ground both 

internally and externally.  

 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
97 European Commission Press Release, Brussels 8 December 2017. Available at: 
http://europa.eu/rapid/press-release_IP-17-5142_en.htm 
98 ECFR ”EU-Japan partnership agreements herald new era of closer cooperation” Available 
at: 
https://www.ecfr.eu/article/commentary_eu_japan_partnership_agreements_herald_new_er
a_of_closer_coopera 
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3.2 United States 
 
The following subchapter will explore some of the most dominant and important 

elements towards the overall international investment regime as of early 2018. 

 

3.2.1 The Current U.S Administration Trade and Investment Policy Framework 
 
The now not so new administration has from day one pursued a different approach 

to economic policy than previous administrations. The domestic centered policy 

debate has resulted in a variety of legislations and policy developments, which is in 

terms challenging the global order and institutions built up after the Second World 

War. Presidential executive order from April 18, 2017 clearly showed a protectionist 

policy development, with an underlying “Buy American” approach to Americas 

domestic economic difficulties. From Section 1, paragraph (a) one can read;  

““Buy American Laws” means all statutes, regulations, rules, and Executive Orders 

relating to Federal procurement or Federal grants    including those that refer to “Buy 

America” or “Buy American” that require, or provide a preference for, the purchase or 

acquisition of goods, products, or materials produced in the United States, including 

iron, steel, and manufactured goods””99. Trump trade officials are traveling to China, 

in the first week of May to convey a message of skepticism and to promote a “level 

playing field”. A team of seven conservative top trade and investment officials, with 

the U.S Trade Representative Robert Lighthizer and U.S Treasury Secretery Steven 

Mnuchin in front will speak up for their mistrust in both WTO, FDI flows and their 

renewed belief in tariffs and protection measures. Chinese finance officials has high 

expectations entering the first major meeting with the new American counterparts 

last summer, with the Mar-a-Lago resort meeting between President Trump and 

Chinese President Xi Jinping100. From a European perspective the prospect of a 

trade war is looming, and is met with criticism and a promise to “shoot from the hip”.  

 

																																																								
99 White House Executive Order April 18, 2017, available at: 
https://www.whitehouse.gov/presidential-actions/presidential-executive-order-buy-american-
hire-american/ 
100 Bloomberg, ”How Trump Led the U.S and China to the Brink of a Trade War”, available 
at: https://www.bloomberg.com/news/articles/2018-05-03/how-trump-led-the-u-s-and-china-
to-the-brink-of-a-trade-war 
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3.2.2 North American Free Trade Agreement Negotiations 
 
The ongoing North American Free Trade Agreement (NAFTA) negotiation has taken 

up a lot of time and focus for the Trump Administration, and is not at present day 

been resolved. NAFTA negotiations were first launched in 1992 under President 

H.W. Bush and continued under President Bill Clinton, which signed the agreement 

into law on December 8 1993 (P.L. 103-182). President Trump has characterized the 

agreement as the “worst trade deal,” and has stated that he may seek to withdraw 

from the agreement. He has focused on the trade deficit with Mexico as a major 

reason for his critique. On May 18, 2017, the Trump Administration sent a 90-day 

notification to Congress of its intent to begin talks to renegotiate NAFTA, as required 

by the 2015 Trade Promotion Authority (TPA) (P.L. 114-26)101. Some key NAFTA 

provisions include tariff and nontariff trade liberalization, rules of origin, commitments 

on services trade and foreign investment, intellectual property rights (IPR) protection, 

government procurement rules, and dispute resolution. Labor and environmental 

provisions are included in separate NAFTA side agreements. NAFTA provisions and 

rules governing trade were groundbreaking in a number of areas, particularly in 

regard to enforceable rules and disciplines that were included in a trade agreement 

for the first time 102 . President Trump indicated on Tuesday 24 April that the 

negotiation is “doing very nicely”103. Meanwhile Mexican Economy Minister Ildefonso 

Guajardo and Canadian Foreign Affairs Minister Chrystia Freeland both attended 

meetings on Tuesday the 24 April at the U.S. Trade Representative Office in 

Washington. There has been a recent push by all parties to finalize a draft NAFTA 

2.0, ahead of a U.S trade mission to China, Ontario general election in June, the 

Mexican presidential election in July and U.S. congressional midterm election in 

November. 

 

 

																																																								
101 AFL-CIO, NAFTA at 20, March 2014; and Robert E. Scott, Carlos Salas, and Bruce 
Campbell, et al., Revisiting NAFTA: Still Not Working for North America's Workers, 
Economic Policy Institute, Briefing Paper nr 173, 
102 Executive Office of the President, Study on the Operation and Effects of the North 
American Free Trade Agreement, July 1997, pp. 6-7. 
103 Bloomberg “Trump says Nafta talk doing nicely with Canada lauding progress”, available 
at: https://www.bloomberg.com/news/articles/2018-04-24/trump-says-nafta-talks-doing-
nicely-as-mexico-sees-deal-soon 
 



 

	 37	

FDI flows have been, and continuing to be an integral part of the NAFTA (Figure X), 

and a potential renegotiation would have to address the positions, protections and 

approaches to cross border investments104.  

Source: Congressional Research Service report on NAFTA negotiation, February 2018 

Investments, covered in chapter 11 has been subject to a lot of debate, and has 

proven to be one of the most contested elements of the negotiation, especially linked 

to ISDS105. The Canadian side has proposed a comprehensive investment chapter 

with a progressive approach to ISDS building off the CETA. The survival of 

investment protection is at a critical point according to officials close to the 

negotiation. US negotiators, with the chief negotiator U.S Trade Representative 

(USTR) Robert Lighthizer has voiced skepticism regarding chapter 11, and ISDS 

under Section B, Part five106, saying, “Why is it a good policy of the United States 

government to encourage investment in Mexico”107.  

																																																								
104 U.S Chamber of Commers report, NAFTA 20 years, available at: 
https://www.uschamber.com/sites/default/files/legacy/reports/1112_INTL_NAFTA_20
Years.pdf 
105 Politico Feb 2018 ”Investor dispute provision in NAFTA still at impasse ahead od 
Washington Meeting”, available at: https://www.politico.com/story/2018/02/21/canada-
stands-firm-on-pursuing-bilateral-investor-dispute-process-with-mexico-in-nafta-356665 
106 North American Free Trade Agreement, Part Five, Chapter 11. 
107 Polizette Feb 11 2018 ”another way NAFTA encourages U.S firms to ship jobs overseas”, 
available at https://www.lifezette.com/polizette/another-way-nafta-encourages-u-s-firms-to-
ship-jobs-overseas/ 
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This stand comes after increasingly public pressure to alter dispute settlement 

obligations, which is publicly deemed unfair towards the U.S. There have been 59 

cases adjudicated under Chapter 11, with 23 decided in favor of state, 10 in favor of 

investor and 8 settled. The U.S has seen 10 favorable cases as respondent, 0 

unfavorable, 3 settled, 1 discontinued and 2 pending 108 . The possibility of an 

exclusion of an investment chapter is real. Moreover, the negotiation shows 

reluctance by top officials in the administration to encompass standard investment 

protection in a renegotiated NAFTA. Proposals to eliminate protection clauses as 

most-favored-nation, national treatment and Fair and equitable treatment has been 

lifted as possibilities by the U.S109. Under Mexican law, international treaties and 

trade agreements require reciprocity of dispute settlement provisions 110 , 

consequently an exclusion of investment treaty arbitration in NAFTA by the U.S 

breach Mexican domestic law. Another approach that has been voiced is a narrower 

interpretation of investment protection provisions. The though stance on investment 

protection within the negotiation has seen criticism from Congress111, as Senator 

Orrin Hatch (Republican, Utah) and Representative Kevin Brady (Republican, 

Texas), which in a letter to USTR Lighthizer warns that a NAFTA 2.0 would see a 

hard time getting passed in Congress if not substantial elements of Chapter 11 is 

kept in place112. There has been voiced concern in the legal field, and various legal 

establishments have provided notices for customers, referring to investors, that 

substantial changes might come which would impact cross border investments in the 

region113.  

 

																																																								
108 UNCTAD Investment Policy Hub, available at: 
http://investmentpolicyhub.unctad.org/ISDS/CountryCases/223?partyRole=2 
109 NAFTA Articles 1102-1105, see Congressional Research Service Report, 
available at: https://fas.org/sgp/crs/row/R42965.pdf 
110 Article 4(I)(a), Ley Sobre la Aprobacion de Tratados Internacionales en Materia 
Economica; http://www.diputados.gob.mx/LeyesBiblio/pdf/271.pdf 
111 See letter to USTR Lighthizer, March 20 2018, available at: 
https://waysandmeansforms.house.gov/uploadedfiles/03-21-18_letter_to_ustr.pdf 
112 Congressman Sandy Levin, News  March 14 2018, available at: 
https://levin.house.gov/hatch-brady-warn-lighthizer-his-isds-approach-nafta-will-risk-
congressional-passage 
113 Lexology, news Holland & Knight LLP ”U.S investors face possible loss of ISDS under 
Nafta”, available at: https://www.lexology.com/library/detail.aspx?g=71ec448b-c207-4c3f-
b61d-e88ce029c979 
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3.2.3 United States – Korea Free Trade Agreement  
 
The U.S-Korea Free Trade Agreement (KORUS FTA) entered into force on March 

15, 2012. President Trump and his cabinet attacked the KORUS agreement for 

being massively unfair to U.S companies and consumers, and thus initiated a 

renegotiation of the agreement in July 2017. Following a period of negotiation an 

agreement in principle has now been negotiated114 . U.S Trade Representative 

Robert Lighthizer presented the following statement in respect of the “new” 

agreement; “The improved KORUS agreement reflects the President’s leadership in 

delivering more reciprocal trade outcomes benefiting U.S. workers, exporters, and 

businesses. The United States and Korea have strengthened an important economic 

relationship by agreeing to substantial improvements to KORUS that will help 

rebalance our trade, reduce our trade deficit, and expand U.S. export 

opportunities”115. The final text of the amended agreement has not been released, 

hence the legal formulations is not yet clear. The Administration´s import tariffs of 

25% on steel and 10% on aluminium has been leveraged for an exemption given to 

Korea in exchange for a reduction of its steel exports to the US to 70% of 2015 -17 

levels, postpone a phase-out of the 25% US tariff on small trucks for 20 years (from 

2021), and increase its annual limit on US-made automobile imports from 25 000 to 

50 000116. Whilst the new KORUS agreement focuses on heavy industry, such as 

reduction of tariffs on trucks and auto export, there are also important indications of 

other developments. President Trump and the Administration criticised the “old” 

agreement for the inclusion of ISDS provisions, and set out to change these 

provisions. There have not been any significant changes to this area; however, the 

parties did “agree to clarify rules aimed at ensuring “frivolous claims are deterred” 

and to prevent parallel claims from being filed117. No clear path for the investment 

chapter was set, hence the stand on investments are said to be uncertain and 

awaiting further domestic policy developments.  

 
																																																								
114 USTR press release March 2018, available at: https://ustr.gov/about-us/policy-
offices/press-office/fact-sheets/2018/march/new-us-trade-policy-and-national 
115 ibid 
116 CATO Institute “A preliminary assessment of the amended KORUS FTA”. Available at: 
https://www.cato.org/blog/preliminary-assessment-amended-korus-fta 
117 Jack Caporal, “KORUS Currency Deal Will Be Non-Binding, Lays ‘Groundwork’ for 
NAFTA,” Inside Trade, March 29, 2018, https://insidetrade.com/inside-us-trade/korus-
currency-deal-will-be-non-binding-lays-groundwork-nafta 
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3.2.4 Foreign Investment Risk Review Modernization Act 2017  
 
Another important development is the possibility of expansion on the H.R. 4311 

Foreign investment Risk Review Modernization Act of 2017 (FIRRMA)118. The U.S 

House Financial Services Subcommittee on Monetary Policy and Trade held on 12 

April 2018 a hearing were they considered testimony on the proposed FIRMA119. H.R 

4311 seeks to amend provisions of section 721 f the Defense Production Act of 1950 

to update and expand the jurisdiction and operation of the multi-agency panel known 

as the Committee on Foreign Investment in the United States (CFIUS). Testimony 

form Giovana M. Cinelli, Partner at Morgan Lewis & Bockius LLP asserted that 

CFIUS currently has gaps in its ability to oversee cross-border transactions. 

Moreover Cinelli said that the proposed expansion of authority would address 

important national security concerns120. This development comes after a collective 

push among lawmakers to “protect” the US against foreign investments, especially 

linked to technology access by China.  Further testimonies supported this approach 

to investment protection, as Michael Brown, Presidential Innovation Fellow, which 

asserted that export controls are currently not effective enough without proposed 

CFIUS reform. Moreover Mr Brown insisted that FIRRMA should ensure that passive 

foreign investments “are truly passive”121. The approach taken should according to 

the National Venture Capital Association (NVCA) be to push for stricter rules on 

certain sources of investments, especially linked to China, with an overall approach 

to protect U.S domestic markets122. The FIRRMA bill is meant to codify and provide 

legal basis to move in a more protectionist direction in terms of foreign investments 

into the U.S.   

																																																								
118 https://www.congress.gov/115/bills/hr4311/BILLS-115hr4311ih.pdf 
119 United States House of Representatives Committee on Financial Services, Memorandum 
12 April 2018, available at: 
https://financialservices.house.gov/uploadedfiles/041218_mpt_memo.pdf 
120 Written Testimony Giovanna Cinelli, April 12 2018, available at: 
https://financialservices.house.gov/uploadedfiles/hhrg-115-ba19-wstate-gcinelli-
20180412.pdf 
121 Written Testimony Michael Brown 12 April 2018, available at: 
https://financialservices.house.gov/uploadedfiles/hhrg-115-ba19-wstate-mbrown-
20180412.pdf 
122 National Venture Capital Association support for FIRMA, 11 April 2018. Available at: 
https://nvca.org/pressreleases/foreign-investment-bill-requires-key-changes-protect-
investment-u-s-startups/ 
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This is a bipartisan move to broader the governments power to stop foreign 

purchases of U.S firms from especially China, which has become the big bad wolf 

among the lawmakers in Washington D.C, thus for the administration. Testimony 

from the four most recent Congressional hearings, with statements such as “China´s 

aggressive industrial policy is a real threat that can come from the private sector in 

addition to state-owned enterprises” clearly indicates the current broad stand in the 

U.S. The legislation would as established expand CFIUS reach to allow it to review, 

and potentially reject, smaller investment and add new national security factors as 

key considerations. This exemplifies the move taken by the administration and a 

unified Congress. Further examples can be drawn to the Trump administration, as in 

September 2017, where the President acted on a recommendation from CFIUS and 

bloacked a $1.3 billion M&A deal between Oregon-based Lattice Semiconductors 

and Canyon Bridge capital Partners, a private equity firm with Chinese backers. This 

year, a $1.2 billion transaction between Dallas-based MoneyGram and AliPay (the 

financial payments subsidiary of Chinese internet giant Alibaba) fell apart after 

CFIUS indicated that it would not approach the proposed acquisition by AliPay123. 

Current momentum for protection raises additional prominent elements such as 

national security to the surface of the IIR debate, and thus is policy debate in the U.S 

is currently fast-tracking legislation to alter investment obligations and FDI flows.   

 

 

 

 

 

 

 

 

 

 

																																																								
123 Cromwell Morning “CFIUS Reform: White House endorses FIRRMA legislation ahead of 
Senate hearing” available at: https://www.cmtradelaw.com/2018/02/cfius-reform-white-
house-endorses-firrma-legislation-ahead-of-senate-hearing/ 
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4 – Extracting Underlying Global Tendencies and 
Responses 
 
Previous chapter outlined some of the elements considered to be driving change, 

and setting the stage for the future IIR. This chapter will in terms provide analysis of 

established elements, and provide analysis of underlying elements and tendencies. 

4.1 Underlying economical and political elements and tendencies 
 

The following aspects and tendencies was drawn out of the analysis in previous 

chapter, as well as additional research conducted in the preliminary stages of this 

research project, to overall form a snapshot of the current IIR.  

4.1.1 Increased pace in governmental action and policy modification 
 

The current IIR environment can be expressed as fast moving, thus is seeing a vast 

array of new regulations, frameworks and comprehensive policy changes happening 

in a short time span. The pace is rapidly increasing, which means that we see the 

effect of policy debates faster than we have for decades. The EU investment-

screening program has not undergone any assessment or impact study, with the 

following justification; “In view of the rapidly changing economic reality, growing 

concerns of citizens and Member States, the proposal is exceptionally presented 

without an accompanying impact assessment. The proposal targets specifically the 

main issues identified at this stage in a proportionate manner. Other elements will be 

further assessed in the study announced in the Communication accompanying this 

Regulation. In the meantime the Commission proposal for Regulation is 

accompanied by a Staff working document providing a factual description of foreign 

takeovers in the EU on the basis of the available data, as well as a brief analysis of 

the issue at stake.” 

 

These fast moving developments is questioning some underlying elements, such as 

in respect of the EU screening program; who will be responsible if investments fail to 

materialize due to the market distorting interventions by other Members States or the 

Commission. Further one can see a clear triggering effect, a momentum for altering 

obligations and reform existing policy frameworks, one starts, the other one follows.  
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4.1.2 More flexible legal formulations and provisions 
 

Another element found to be vital to this snapshot of the IIR, is the increasingly 

flexible provisions with the effect to encapsulate a broader legal platform on which a 

government can take action. This can be seen from both American and European 

developments, with increasing usage of “national security or public order grounds” as 

prominent in the legal formulations. This development can be seen in light of a policy 

objective to increase the flexibility upon which a state has in dealing for foreign 

investors and investments. Moreover, we see a tightening of existing legal 

formulations in a vast array of negotiations, such as NAFTA, as well as BIT 

formulations and EU FTA negotiations. A clear expansion of the available 

protectionist toolbox is a vital development and tendency within the IIR. This is 

having a domino effect on upcoming negotiations and legal frameworks, as the 

existing legal framework is being both being tightened and made more flexible, all in 

the name of increasing oversight124. 

 

4.1.3 National Security Provisions 
 
Another prominent element seen in the formulation of new policy and the extension 

of existing policy frameworks is the concurrent use of “national security” as a key 

pillar of the “new” approaches to international investment obligations. This tendency 

can be seen from the enhanced investment screening programs by both the EU and 

the US, discussed in previous chapter125. Concerns are mounting across the western 

world over national-security risks tied to foreign investment, particular from China. 

The UK government has, since the vote to leave the European Union established a 

contrastingly cautious approach to foreign investments.   

 

 

 

																																																								
124 The Hill. 2018 “FIRRMA ACT”, available at;  http://thehill.com/blogs/congress-
blog/technology/379621-firrma-act-will-give-committee-on-foreign-investment-a-
needed#.WskL-_kPS6Q.twitter 
125 See the EU debate; The Economist (2018) ”Europeans fret that Chinese investment is a 
security risk”, available at: https://www.economist.com/news/finance-and-
economics/21739171-they-worry-chinese-government-gaining-control-crucial-technology 
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Interventions against foreign investments are becoming increasingly more common, 

as with the Hytera Communications Corporation´s acquisition of Sepura in February 

2017, which was investigated on British national security grounds 126 . The 

overarching European worries also extends to Beijing´s policy intentions 

compounded by its controversial Belt and Road Initiative to upgrade infrastructure 

worldwide, its Made in China 2025 plan to promote manufacturing prowess and a 

deadlock in talk on an investment accord to scale back Chinese market barriers for 

EU-based businesses. National security is a vitally important element of the new 

approaches to the IIR, and is rapidly becoming a key legal element in establishing a 

more controlled investment environment cross borders127.  

 

4.1.4 A lack of openness and interaction among states and between 
governmental agencies 
 
From the developments researched one can also draw out another important 

evolving element, an emerging tendency of shock and surprise, as a tactic in 

negotiations as well as policy developments. This can clearly be seen from the 

current U.S administration, and their process of renegotiation of NAFTA and 

KORUS, as well as overarching policy development, as with the withdrawal of both 

the Paris Accord and the “Iran Deal”, which is causing additional uncertainty, and a 

spiraling decrease of faith in investor protection. With no new Iran Deal, many 

companies will loose investments, which were initiated in the period after the 

negotiated agreement. From the IIR developments researched one can arguably 

draw out a picture of a lack of cohesion in governmental action, and a lack of 

consistent collaboration in developing policy frameworks. This is especially 

prominent between the U.S and the EU, but also internally in domestic politics. 

Focus can also be drawn to the legal battles within EU, with the Achmea case, and 

the two fronts fighting ISDS provisions.   

 

																																																								
126 British Government Publishing Office “public interest intervention”, available at: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da
ta/file/607762/sepura-hytera-public-interest-intervention-notice.pdf 
127 Bloomberg 2018 ”amid China M&A drive, EU rushes for investment screening deal”, 
available at: https://www.bloomberg.com/news/articles/2018-03-04/amid-china-m-a-drive-eu-
rushes-for-investment-screening-deal 
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4.1.5 Focus on short term societal benefits and costs  
 
The current trajectory of international investment and trade law can be said to be 

more uncertain than ever before. An OECD report from 2018128 clearly emphasize 

the current western debate, which is now more than arguably ever centered on 

questions such as; Does IIAs generate benefits to home and host societies? Should 

States and governments alter existing obligations? This debate is not new, however 

it is important to see the somewhat shifting trajectory, which in recent years and 

months have rapidly changed from an academic debate, to a public debate with 

corresponding policy reform, seen from negotiations and development of new 

frameworks to safeguard investments and to retain control. These developments are 

linked to a short-term point of view, which acts as protecting and increasing control 

to further wait for a more cohesion in the IIR, however with no single unity to lead 

constructive change129.    

4.1.6 Disintegration and formations of “blocks” of aligned countries  
 
As indicated, the disintegration of the IIR, and consequent policy developments in 

the West has led to a clear divide between Asia and the West, especially China. The 

EU has during the past few years tried to finalize FTAs and additional agreements 

with Asian countries, but have met substantial problematic issues, especially linked 

to investment chapter provisions. South American, some African countries and a few 

countries located in the Middle have as previously outlined refrained from 

negotiations and furthering obligations due to the current IIR environment. 

Responses to European and American policy objectives have resulted in a network 

of Asian negotiations and formation of partnerships.  

 

 

 

																																																								
128 Pohl, J (2018) ”Societal benefits and costs of international investment agreements: A 
critical review of aspects and avaiable empirical ecidence” OECD Working Papers on 
International Investment 2018/01, OECD Publishing, Paris. Available at; 
http://dx.doi.org/10.1787/e5f85c3d-en 
129 Negotiation examples prominent; Forbes, 2018 ”Economist doubt Trump hard on NAFTA 
prevails”, available at: https://www.forbes.com/sites/kenrapoza/2018/05/08/economists-
doubt-trumps-hard-line-on-nafta-prevails/#2548b6fc5b6e 



 

	 46	

The most prominent of which is the Comprehensive and Progressive Agreement for 

Trans-Pacific Partnership (CPTPP) signed on March the 8th 2018. The revised 

version of the Trans-Pacific Partnership (TPP) has 11 signatories and represents 

(when/if ratified) around 13.5% of global GDP130. Uncertainty lingers over these 

developments as well, as New Zealand, Brunei, Darussalam, Malaysia, Peru, Viet 

Nam and Australia have filed side letters to exclude compulsory ISDS. This 

demonstrates the evolving approach to ISDS in the Asia Pacific region and is of 

particular interest both in regards of ISDS developments, but also due to the 

importance of CPTPP members within the global economy131 . Sixteen ASEAN 

economic ministers met European Union trade commissioner Cecilia Malmstrom on 

2 March 2018, for talks to speed up efforts for an elusive free trade deal, in face of 

increasing US protectionism under President Trump. There seams to be a will of 

increasing EU-Asia links on trade, as Malmstrom indicated; “A regional agreement 

between us will send a strong signal to the world, a signal that the EU and ASEAN ... 

will stand shoulder-to-shoulder in support of open trade”132. However, uncertainties 

and a growing tension between the West and China can have the effect to halter 

potential negotiations and result to more regionalism. China is positioning its policies 

to further boost foreign investments and trade (FDI into China reached $136.3 billion 

in 2017), as said by Ning Jizhe, deputy head of the National Development and 

Reform Commission. Mr. Ning further emphasized that China will relax market 

access, facilitate investment with better services and encourage foreign capital into 

more regions 133 . President Xi Jinping indicated in early April, at the annual 

conference of the Boao Forum for Asia that China will inject more vigor into global 

growth by opening up further as it enters a new stage of development134.  

 

 

																																																								
130 Stratford Wordview (2018) ”Why the White House might revisit the TPP”, available at: 
https://worldview.stratfor.com/article/why-white-house-might-revisit-tpp 
131 Herbert, Smith and Freehills (2018) Arbitration Notes, available at: 
https://hsfnotes.com/arbitration/2018/05/09/new-zealand-signs-side-letters-with-five-cptpp-
members-to-exclude-compulsory-investor-state-dispute-settlement/ 
132 Arab News (2018) EU, Southeast Asia talk up trade deal amid alarm over Trump tariffs”, 
available at: http://www.arabnews.com/node/1257626/business-economy 
133 ECNS China (2018) “China to take new measures to boost foreign investments”, 
available at: http://www.ecns.cn/business/2018/03-06/294731.shtml 
134 ECNS China (2018) ”China´s further opening-up shot in arm for multilateral trade 
system”, available at: http://www.ecns.cn/business/2018/04-25/300367.shtml 
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At a press conference, held on May 10, Foreign Ministry spokesperson Geng 

Shuang emphasized the work done by China, Japan and South Korea on investment 

and trade liberalization; “The three countries agreed to accelerate the negotiations 

on the China-Japan-ROK Free Trade Area agreement and the Regional 

Comprehensive Economic Partnership” 135 . China is focusing on establishing a 

platform of cooperation within Asia, to further take a firm position against acts of 

trade and investment protectionism and unilateralism. In the vacuum of a cohesive 

“western” approach and domestic issues, China has continued to channel massive 

investments into various projects to expand global trade and investments. With the 

$1 trillion OBOR project, China is seeking to rollout the biggest international 

development program since the U.S launched the Marshall Plan after World War 

Two. The project was in April condemned by twenty-seven of the 28 national EU 

ambassadors to Beijing, denouncing it as designed to “hamper free trade and put 

Chinese companies at an advantage”. CEO of German industrial giant Simens, Joe 

Kaeser told the World Economic Forum that “China´s One Belt, One Road will be the 

new World Trade Organization – whether we like it or not”136.  

 

Whilst some Europeans see the OBOR initiative as a much needed source of 

investments (as Greece and some eastern European countries), European leaders 

are toying with the idea of reducing the flow of structural funds to Hungary, Poland 

and other EU members who challenge key norms of liberal democracies, such as 

systematically violating the rule of law and refusing to take in refugees. China is said 

to pursue a divide and conquer strategy, which here would open up Eastern Europe 

to OBOR and Chinese companies137.  Similar claims has arisen in Australia, which is 

seeing an increase presence and influence over domestic politics and economics138.   

 

																																																								
135 Ministry of Foreign Affairs of the People´s Republic of China (2018) Press and Media 
Service, available at; 
http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_665401/t1558432.shtml 
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137 Politico Europe (2018) “Europe, don’t let China divide and conquer”, available at: 
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138 South China Morning Post (2018) ”China undermining Austrilian democracy”, available at: 
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Moreover, China-Russia trade and investment volumes are expecting rapidly, with 

bilateral trade expected to exceed $100 billion in 2018, introducing additional political 

elements to the China vs. the West domain139. The formation of blocks and an 

disintegration of the IIR debate could have a spiraling effect in not providing any 

legal basis for continuing work on agreements, frameworks and cooperation between 

the two geographical areas. This development should be seen as a direct result of 

western insecurity and skepticism.   

 

4.1.7 Hesitation in negotiation, finalization and ratification of international 
agreements and bilateral investment treaties  
 
The above development translates into an environment of hesitation. Furthermore, 

the environment seen within the research of current developments also reflects an 

increased reluctance to formalize provisions in IIAs, BITs and investment chapters in 

FTAs. This can be seen from both the CETA and FTA developments from the EU 

commission as well as discussed Asian developments. Furthermore there is a lack of 

faith in reliance upon established legal obligations, therefore contributing to the spiral 

of a disintegrated system of investment protection140.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
139 ECNS China (2018) ”China-Russia trade ties grow sound”, available at: 
http://www.ecns.cn/business/2018/05-10/302099.shtml 
140 Ibid, 128 
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4.2 The general publics Influence over IIR developments 
 
The developments and tendencies discussed above and in previous chapters all 

paint a picture of an investment regime inflicted with uncertainty, lack of trust and 

great altercations of underlying frameworks. The current policy shifts and altercations 

of established formulations must be argued to make up a process of full reform of the 

underlying consensus of the IIR. The drivers behind the IIR, the U.S and the EU are 

both altering their obligations in a clearly more protectionist manner, to answer the 

call from the unpleased general public. The introduction of more security provisions 

in the legislation shows an underlying mistrust in the system in providing fair and 

safe cross border investments, especially in-between continents. The established 

west has experienced a wave of protectionist elections, which have thus resulted into 

a clearly more populist approach to both trade and investments. The developments 

discussed above must be seen in light of these underlying societal tendencies, which 

can arguably be seen to shape to IIR frameworks in a more distinct manner now, 

than arguably seen before. The rise of the power of the public in the realm of 

international investment, and consequently investment law should therefore be laid 

forward as a key tendency within the IIR anno 2018. The effect of populist and 

protectionist waves in both EU and the U.S will arguably have far-reaching 

consequences both in terms of geopolitics, but also the established functioning and 

relationships between states.  

 

Momentum gathered from society, and its skepticism and anger in a “fail” system, 

which have not provided equally divided benefits is arguably proving to be stronger 

and much more fast moving than the four established “triggers” discussed in chapter 

two; 

1. Structural change in the global economy 
2. Updated legal and economic analysis regarding treaty implications 
3. Direct experience responding to investor claims 
4. Experiences responding to ISDS cases 

 

It is here important to emphasize that the current developments seen within the IIR is 

not a response to the underlying global economy, but a lack of appreciation for a 

structural change in the global economy.  
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The recent tendencies and legislation coming out of both the U.S and EU is not 

meant to deal with the underlying structural changes of an increasingly more 

interconnected and technology-driven global economy, but acts as hindrance and 

walls to try to dam up current economic imbalances in respective domestic 

economies. Underlying public triggers is the most important cause of the change in 

the IIR. Consequent altercations of states obligations, in the pursuit of fixing these 

underlying elements with blocks, screening and decreasing interaction would only 

hamper growth and investments, thus trigger further domestic decline of economic 

activity. 

 
The recent Italian election provided a platform for Italy´s leading populist parties – 

the anti-establishment Five Star movement and the far-right League.  The two are 

currently negotiating a deal to form a government, more than two months after the 

election. Italy´s economy is already one of the most sluggish performing economies 

in the Eurozone, which is also seeing rising concerns of a slowdown.  The two 

parties are perusing a fiscal expansion plan, counteracting the structural reforms 

launched by the previous government. The two parties have previously defied 

Brussels, and EU budget rules and austerity measures. The future might therefore 

be a collision cause with EU, resulting in a spike in Italian debt yields. Domestic 

industry, which is struggling would disintegrate and eventually evaporate. The public 

wants further economic reform to channel growth, jobs and investments into Italy, 

however, the populist and protectionist result would be further designation from the 

global scene, which in terms might at best provide a short term solution, but never 

succeeds in the long term.  

 

This research points to another dimension of the societal/human element of the IRR, 

the need for a defined problem/cause. Whilst the current debate regarding the 

legitimacy crisis of investment law have largely been structured around the corporate 

powers of ISDS, and the diminishing powers of the government to safeguard public 

interest, the recent tendency have been to lift the scope of debate to a more global 

platform. China has especially been raised as a key challenge to both EU and U.S 

policy objectives, thus is hampering investments and steeling corporate secrets.  
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This tendency can also be linked to a more populist and protectionist dimension, as 

an increase in “us vs. them” rhetoric must be said to be present in the research and 

the developments discussed in this research. The inclusion of more prominent 

national security provisions and formulations into legislation further emphasizes this 

point. The public dimension to the U.S trajectory must be argued to differ from the 

European one, as can be seen from some of the policy debates. While the U.S 

administration have developed a fully “anti-establishment” approach to the liberal 

world order, the EU is still, according to policy papers and statements from EU 

officials holding on to the vital idea of cooperation. However, with increasing 

domestic public unrest, ranging from brexit, a shifting political landscapes in 

Germany, disintegration and unrest in Eastern Europe, economic slowdown and the 

Italian election the EU finds itself in a difficult limbo between fostering globalization 

and protecting domestic interest. The public dimension in the IIR debate must be 

said to increasing in scope and importance, especially seen in light of how IIAs were 

negotiated and ratified in the 1990s and early 2000s. A consequence, which can be 

seen here is the established economical a political tendencies established in 

previous subchapter. An increase in the pace, more flexible legal formulations, short-

term goals and a lack of interaction are indirectly creating a different European 

approach to the IIR, triggered by the public. The dynamics between the public and 

the lawmakers and upholders of the IIR can in this way be seen to change rapidly, 

which must be said to here be the most prominent finding in respect to the research 

question. Going back to the overarching research one could arguably confirm the 

lack of a behavioral element to the investment law debate. Increased use of a 

broader scope in IIR, and the literature would arguably result in a better complex IIR 

debate.  Interaction between politics, economics, philosophy are vital areas in the 

broad debate on the functioning of the world order, thus a more practical approach in 

mapping tendencies and public awareness in the field of international investment law 

must be said to be both vitally important and needed. Nationalism and protectionism 

has never ever worked in the long run, thus a more informative IIR debate, where the 

general public is interlinked in the debate, not only as triggering underlying political 

trends, but in a way shaping the regime would arguably lead to more constructive 

change.  
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This can be seen from recent research papers141, where public opinion is centered 

as a pillar of the research, with subsequent elements of politics and diplomacy to all 

form a broader base of interaction.  

 
Different approaches to the IIR have evolved within Europe, arguably especially in 

terms of screenings of investments. The Nordic countries and the Netherlands have 

argued that stricter rules on Chinese investment could inflame trade tensions, even 

as the global trade environment worsens. Business groups fear that tighter screening 

could be used as a cover for protectionism. International organizations have also 

played a part, including UNCTAD, which warn that it could scare off investors and 

harm economic growth.  These are signs of disintegration and a lack of transparency 

in the public/governance dimensions. Whilst the very broad underlying populist 

tendency is driver out of the public’s lack of faith and restlessness in waiting for 

economic growth, the specific legislation coming out of the U.S and EU might lack a 

support among the public. In the case of the CETA, the EU Commission neglected 

the voice of the public, which resulted in the Belgium unrest and the current ongoing 

legal battle to introduce a MIC system. This is where, again, the research argues that 

we must see a more interlinked IIR, information and awareness campaigns and 

behavioral elements in the research to grasp tendencies and form a constructive IIR 

debate. With a lack of interaction, the ongoing crisis in IIR, fueled by the   

“misinformed” angry mob will foster more disintegration and create further long-

lasting challenges for the post world war two world.  
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5 – Conclusion 
 
 
The international investment regime has, and is continuing to rapidly change. The 

public domain can arguably be seen as a bigger element and trigger of change than 

in previous decades. There has arguably been a change from a corporate or 

business structured debate and focus, towards a more public element, around 

societal benefits and protection. The widespread surge in protectionism, nationalism 

and skepticism found in western democracies have resulted into a variety of newly 

proposed legislation and frameworks to alter obligations, thus create a more locked 

and stringent international investment environment.  The general public must be said 

to have gained a bigger voice in the underlying mechanisms leading to change within 

the IIR, however the research have mapped areas of concern, where the public and 

governance structures have further been separated in the debate. The European 

Union and the United States are driving the modern trajectory within investment law 

formulations, focusing on national security and screening mechanisms. It may bring 

some short-term political relief to governments whose voters are complaining about 

globalization. However, this protectionist wind has no destination, and offers no real 

long-term solution for the general public.  

 

Disintegration of the regime must be said to be present, and this research have tried 

to map recent development and pinpointed to areas of improvements. Increase focus 

on behavioral elements of international investments research, learning from other 

academic disciplines and societal sciences could enhance the understanding of 

public dimensions. Information and awareness is key, thus a neglected general 

public will foster more skepticism and criticism in the regime. Foreign direct 

investments is a vital part of the wellbeing of the world, and a crucial element going 

forward, as massive investments are needed to cope with poverty reduction, 

inequality, economic grown and environmental challenges. The investment regime is 

today going through a phase of massive change, and to predict the exact result of 

current societal tendencies is difficult. However, the problematic issues of foreign 

direct investments must be dealt with in a constructive manner, with increased 

cooperation.  
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If Europe and the United states neglect their obligations as aspiring leaders within 

the IIR, Asia and especially China could be given a broader platform to alter the 

world order to their likings. Further fragmentation and acting on calls of protectionism 

will only lead to missed opportunities and decreasing levels of economic growth. 

Globalization and cooperation must prevail. However, this can only happen with 

domestic stability and agreement.   

 
This research has only touched upon the very broad aspects of change happening 

within the investment regime. Further research should establish paths for more in 

depth analysis of legal obligations and negotiations. Whilst broad tendencies can be 

useful to guide policy debate, more structured legal data is necessary to guide a 

constructive debate.  A more comprehensive study of both developments and public 

opinions on the topic of investment protections and openness could bring the 

academic debate closer to a constructive policy debate. Survey research into 

fundamental societal and public tendencies and positions could both inform the 

public, as well bring lawmakers and the public closer to form a stronger and more 

coherent policy debate of the future of the international investment regime.  
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