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1 Introduction  
Prior to the 2011 conflict and the overthrow of Gaddafi, Libya has been seen as a regional 
migration hub and gateway to Europe.1 As a transit country for people from East and West 
Africa wanting to reach Europe, Libya has recently become a living hell for migrants. Human 
rights violations in the course of migration detention2 have become more known to the public, 
thus leading to the discussion of the treatment of migrants in Libya. According to the Office 
of the United Nations High Commissioner for Human Rights (OHCHR) and Amnesty Inter-
national’s report, migrants are routinely exposed to human rights violations, e.g. exploitation, 
arbitrary arrest and detention, committed by Libyan officials, security forces and militia 
groups working together to gain a financial profit.3  
 
Allegations have emerged pointing to European Union’s (EU) complicity in the situation in 
Libya by supporting, financially and technically, the Libyan Coast Guard (LCG) and Libyan 
officials whose activities are leading to human rights violations of migrants. The EU is pursu-
ing its own goal of restricting the migrants across the Mediterranean through its questionable 
migration policies, with little thought or care, of the consequences for those trapped in Libya.4 
It is deplorable that serious human rights violations perpetrated by Libyan agents have been 
conducted against migrants detained in Libya pursuant to the EU’s containment policies.5 
Evidence also reveals the EU’s complicity leading to the violations of the right to leave and 
the principle of non-refoulement.  
 
What makes this topic unique is the fact that the issue at hand is not a new one; the situation 
of migrants in Libya has been horrific for over a decade now.6 Although the primacy of hu-
man rights has been emphasised in various legal and political documents by different interna-
tional actors, the protection of migrants’ human rights seems to remain problematic. As mi-
grants fall outside the specific legal category of “refugee”, their vulnerable situation makes 
them targets of human rights violations. Despite concern and shock within international com-
munity, it can be argued that human rights abuses suffered by migrants in Libya have become 
an open secret of which no one wants to take responsibility of.  
 
 

                                                
1 MHUB (2015), p 9.  
2 MHUB (2015), p 9.  
3 A/HRC/31/CRP.3, paragraph 246; Amnesty International (2017), p 6.  
4 Amnesty International (2017), p 6. 
5 Sampford and Thakur (2013), p 182.  
6 Crawley et al. (2018), p xiii.  
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This paper concentrates on the EU’s migration policies, how they affect migrants trapped in 
Libya, the outcome of such policies applied in Libya and whether there is a way to hold 
agents responsible for their actions leading to gross human rights violations under internation-
al law. Although focusing on the EU’s migration policies and their legality from a human 
rights approach, responsibility for international wrongful acts or omissions will also be a topic 
of discussion. Since responsibility of international organisations (IOs), as well as state respon-
sibility, has become more crucial nowadays, this paper aims to emphasise that if there is a 
way to hold the EU accountable for its migration policies leading to human rights violations 
in Libya, actions must be taken. Otherwise politics keep prevailing over justice and thus leads 
to lack of trust in the international system of justice.  
 
1.1 Timing and the reason for this case study 
As the situation of migrants trapped in Libya keeps evolving and one cannot expect what is 
going to happen in the near future, it must be noted that this paper analyses the situation start-
ing from 2004, paying more attention to post-Gaddafi period, till the time the paper has been 
finalised, i.e. beginning of May 2018. This specific topic is currently discussed in the academ-
ic world, and writings on the EU’s migration policies applied externally in the Mediterranean 
have recently been analysed from a very critical perspective due to human rights abuses tak-
ing place in Libya. As a timely case study reflecting current events, this paper should provide 
a platform for discussion and more research on migration policies affecting migrants’ lives 
not only in Libya but in other African countries as well.  
 
1.2 Research focus  
Although the issue of migration policies can be considered more as a political matter, this 
paper focuses on the topic from a legal perspective; more precisely from a human rights based 
approach to migration. This means that migrants are placed at the centre of migration policies 
and governance, and how the EU takes advantage of their vulnerable status. The paper aims to 
answer the following research questions (RQ):  
 

1) How the EU’s migration policies applied in the case of Libya are affecting the lives of 
migrants, and if these policies are violating international human rights,  

2) Is there a way to hold the EU responsible for human rights violations taking place in 
Libya or does this responsibility strictly belong to Libya, and 

3) What are the possible options to seek justice for the victims of human rights abuses in 
Libya?  
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1.3 Methodology  
The research for this paper has been conducted in an investigative manner, seeking to under-
stand the complex issues regarding the situation in Libya, and how the EU is involved in ac-
tions leading to human rights violations of migrants. In order to present reasonable answers to 
the RQs, the author has reviewed various materials. As primary sources, books and journal 
articles give an academic basis for the paper. EU and UN documents present an overview of 
the policies’ reasons and aims. As the paper looks at the issue from a human rights based ap-
proach, primacy is given to relevant international and regional legal documents. Reports pub-
lished by different international actors describe the situation in depth. Press releases, news 
articles and blog publications support the author’s arguments regarding the topic at hand.  
 
1.4 Definitions  
For the purposes of this paper, exploitation refers to forced labour or services, slavery or prac-
tices similar to slavery or servitude.7 Slavery is the status or condition of a person over whom 
any or all of the powers attaching to the right of ownership are exercised.8 Slave trade in-
cludes all acts involved in the capture, acquisition or disposal of a person with intent to reduce 
him to slavery, with a view to selling or exchanging him, all acts of disposal by sale or ex-
change of a slave acquired with a view to being sold or exchanged, and in general, every act 
of trade or transport in slaves.9 Forced or compulsory labour mean all work or service which 
is exacted from any person under the menace of any penalty and for which the said person ha 
not offered himself voluntarily.10 As defined by the International Organization for Migration 
(IOM), a migrant is a person who is moving or has moved across an international border or 
within a State away from his or her habitual residence, regardless of (1) the person’s legal 
status, (2) whether the movement is voluntary or involuntary, (3) what the causes for the 
movement are, or (4) what the length of the stay is.11 Migrants enjoy human rights, including 
general rights afforded to all human beings.12 The principle of non-refoulement is a norm of 
customary international law (CIL) prohibiting the return of individuals to territories where 
they may be subjected to the risk of persecution, torture or other ill treatment.13  
 

                                                
7 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Article 3(a).  
8 Slavery Convention, Article 1(1).  
9 Slavery Convention, Article 1(2).  
10 Convention Concerning Forced or Compulsory Labour, Article 2(1).  
11 IOM, web page.  
12 The American University in Cairo – Forced Migration and Refugee Studies (2006), p 14. 
13 Mungianu (2016), p 89.  
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1.5 Structure  
After introduction, Chapter 2 gives an overview of the EU’s migration policies explaining 
how the EU externally governs migration in the Mediterranean by looking at contactless con-
trols, delocalisation, and pushback and pullback operations. The aims of policies are ex-
plained and the notion of human rights protection is introduced, thus concentrating on RQ1. 
Chapter 3 focuses on the situation in Libya, more precisely on human rights violations of mi-
grants, how and by whom these human rights abuses are conducted, and on what basis can it 
be argued that the EU is involved in such practices, thus discussing RQ1. Chapter 4 assesses 
EU migration policies applied in Libya, looking at EUBAM, Operation Sophia and Malta 
Declaration, and explains how such policies affect the lives of migrants, thus giving answers 
to RQ1. Chapter 5 concentrates on the outcomes of the EU’s migration policies and discusses 
human rights violations committed by the EU and Libya, thus answering RQ2. Chapter 6 
formulates arguments on the responsibility of IOs as well as state responsibility, and provides 
possible solutions to seek justice for the victims of human rights abuses in Libya, thus aiming 
to provide answers to RQ2 and RQ3. Chapter 7 concludes this paper by suggesting topics for 
future research and discussion. 
 

2 Migration policies of the EU 
Immigration continues to be an important political concern within the EU14 although under 
international law there is an immediate duty to protect those in need.15 Migration in the Medi-
terranean has become one of the EU’s main priorities during recent years. The European 
Commission has concentrated on managing migratory flows along the Central Mediterranean 
route, especially by building on the Migration Partnership Framework and the Malta Declara-
tion.16 Already in 2004, the European Council expressed its concern regarding human trage-
dies taking place in the Mediterranean and insisted EU Member States to take measures to 
prevent loss of lives.17 Ever since EU policy documents on migration have mentioned the 
need to save lives as a priority objective of EU border control strategies.18 For example, the 
European Agenda on Migration sets out robust levels of action in order to manage migration 
better: (1) reducing the incentives for irregular migration, (2) border management focusing on 
saving lives and securing external borders, (3) Europe’s duty to protect aiming at creating a 
strong common asylum policy, and (4) the need to create a new policy on legal migration.19  

                                                
14 Geddes and Hadj-Abdou (2017) “Changing the path?”. p 146.  
15 COM(2015) 240 final, p 2.   
16 COM(2018) 250 final, p 3.   
17 Cuttitta (2017) ”Delocalization, Humanitarianism, and Human Rights”. p 5. 
18 Cuttitta (2017) ”Delocalization, Humanitarianism, and Human Rights”. p 5. 
19 COM(2015) 240 final, p 7. 
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Furthermore, the EU has recognised that in order to successfully manage migration, coopera-
tion with third countries is crucial.20 As a good example, in June 2016, the EU introduced a 
new Migration Partnership Framework (MPF) in order to manage migration flows better and 
save lives.21 The framework emphasises partnership and aims to develop win-win relation-
ships with the EU’s partners (Ethiopia, Mali, Niger, Nigeria and Senegal) to tackle the shared 
challenges of migration.22 Yet there are serious doubts whether the EU’s migration policies 
are equal to the pressure of thousands of migrants coming from third countries.23 Experiences 
during the past decade have highlighted some of the enduring challenges: a deep misalign-
ment between EU and third-country aspirations; competing and also conflicting priorities be-
tween policymakers; the difficulty of setting achievable and coherent objectives, and the ques-
tion of resource allocation.24 These problems lead to a bigger issue that has become a very 
crucial topic recently, i.e. the protection of migrants’ human rights in Libya.  
 
2.1 The EU’s external governance of migration  
The question of externalising matters of migration emerged already in 2004.25 Externalisation 
of border control refers to the shift of responsibility of preventing migration into Europe to 
countries of departure or transit.26 As a result of the Mediterranean migration crisis, the EU 
has externalised its migration policies through co-operation with non-EU member states.27 
Instead of addressing underlying causes of migration from Libya, the EU has taken an ap-
proach that follows a narrow security-driven logic.28 European authorities have sought to 
combine security concerns with the protection of the lives of migrants by preventing migrants 
from starting their boat journeys to Europe.29 Furthermore, the EU is seeking to export the 
management of its borders, and thus to transfer its responsibilities on migration to third coun-
tries, i.e. to Libya in this case.30 Arguably the EU forces migrants to stay or go back to Libya 
where they are subjected to human rights abuses, i.e. arbitrary arrest, detention and exploita-
tion, and also violates basic principles of international human rights law (IHRL), the right to 
leave any country and the principle of non-refoulement.  
 

                                                
20 TCM and MPI Europe (2017), p 1.  
21 MPF, web page. 
22 MPF, web page.   
23 COM(2015) 240 final, p 2.   
24 TCM and MPI Europe (2017), p 3.  
25 Hamood (2008) ”EU-Libya Cooperation on Migration”, p 20.  
26 A/HRC/23/46, paragraph 55. 
27 Geddes and Hadj-Abdou (2017) “Changing the path?”, p 145. 
28 Geddes and Hadj-Abdou (2017) “Changing the path?”, p 147. 
29 Carling and Hernández-Carretero (2011) ”Protecting Europe and Protecting Migrants?”, p 45.  
30 Hamood (2008) ”EU-Libya Cooperation on Migration”, p 20. 
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2.1.1 Contactless control and delocalisation  
Since the aim is to ensure that border control no longer takes place at the borders of Europe, 
the EU has introduced new preventive operations showing the evolution of policy choices. By 
forcing migrants to be trapped in an unstable State like Libya, and exposed to risks of exploi-
tation shows how far the EU is willing to go with its policy measures to prevent migrants 
from arriving to Europe.31 Rather new and questionable policies have emerged, known as con-
tactless control, practised on demand by partner countries outside European geographical 
space.32 These policies present problems of not being in conformity with IHRL standards and 
making it difficult to determine the EU’s responsibility for its applied migration policies.33 By 
transferring the management of migration to Libya, the EU simply aims to eliminate any pos-
sible physical contact between migrants and the authorities of European destination States, 
and thus seeking to escape from jurisdictional link as an attempt to be free from concomitant 
responsibility.34 A good example of contactless control is Malta Declaration to be discussed in 
Chapter 4.  
 
Delocalisation means the process whereby border enforcement detaches from the official de-
marcation line of state borders.35 The relevant activities increasingly take place inside the ter-
ritories of countries of transit (Libya), and in international and territorial waters, resulting in 
externalisation.36 This kind of practice does not rely on saving or protecting human lives as 
has been seen in the Libyan case. Instead by outsourcing the EU’s dirty job to actors possibly 
not subjects to international courts, the EU seeks to relieve itself from legal obligations arising 
from IHRL.37 Contactless control and delocalisation are part of the EU’s new toolbox of con-
sensual containment practised by third countries, on behalf of or for the benefit of the EU to 
curb migratory flows entering the borders of the EU and disregarding the protection of mi-
grants’ human rights.38  
 
 
 

                                                
31 Moreno-Lax and Gouffré (2017) ”The Rise of Consensual Containment”, p 3-4.  
32 Moreno-Lax and Gouffré (2017) ”The Rise of Consensual Containment”, p 4. 
33 Moreno-Lax and Gouffré (2017) ”The Rise of Consensual Containment”, p 4. 
34 Moreno-Lax and Gouffré (2017) ”The Rise of Consensual Containment”, p 4. 
35 Cuttitta (2017) ”Delocalization, Humanitarianism, and Human Rights”. p 3.  
36 Cuttitta (2017) ”Delocalization, Humanitarianism, and Human Rights”. p 3. 
37 Cuttitta (2017) ”Delocalization, Humanitarianism, and Human Rights”. p 11. 
38 Moreno-Lax and Gouffré (2017) ”The Rise of Consensual Containment”, p 15.  
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2.1.2 Pushbacks and pullbacks  
The EU carries out direct arrival prevention measures in an active way, known as 
pushbacks.39 These measures are proactive operations aiming to physically prevent migrants 
from reaching or entering the territorial jurisdiction of the EU.40 In the Central Mediterranean, 
the pushbacks used by the EU, although conducted by the LCG, involve the interception of 
vessels carrying migrants inside or outside territorial waters.41 Pushbacks amount to collective 
measures designed to deprive migrants to seek international protection, thus incompatible 
with the principle of non-refoulement.42 As the EU relies on pushbacks, which often involve 
arbitrary arrest and detention in the Libyan territory, this supports the argument on the EU’s 
complicity in human rights violations taking place in Libya.43 Operations designed to physi-
cally prevent migrants from leaving a transit State, i.e. Libya in this case, or to forcibly return 
them to that territory before they can reach the jurisdiction of the EU are known as pull-
backs.44 Such operations are carried out by Libya or Libyan armed groups on behalf of the EU 
desiring to prevent migrant arrivals without having to engage European border authorities in 
unlawful pushbacks operations.45 While the EU describes pullback and pushback as humani-
tarian operations aimed at rescuing migrants in distress, the well-documented reality shows 
that intercepted migrants are returned to Libya where they are arbitrarily arrested and detained 
without any access to protection.46 
 
2.1.3 Border control and the securitisation of migration  
The biggest threats of migration the EU is dealing with include terrorism, criminality and so-
cial unrest.47 Thus migration has become an important topic of contemporary security politics 
in Europe, and has been referred to as the securitisation of migration.48 This means extreme 
politicisation of migration, and presenting migration as a security threat.49 In order to support 
operational cooperation amongst EU Member States with regard to the management of and 
strengthen security at the external borders, the European Agency for the Management of Op-
erational Cooperation at the External Borders of the Member States of the EU (FRONTEX) 

                                                
39 A/HRC/37/50, paragraph 51.  
40 A/HRC/37/50, paragraph 51. 
41 A/HRC/37/50, paragraph 51.  
42 A/HRC/37/50, paragraph 54.  
43 A/HRC/37/50, paragraph 55. 
44 A/HRC/37/50, paragraph 56.  
45 A/HRC/37/50, paragraph 56.  
46 A/HRC/37/50, paragraph 57. 
47 Léonard (2010) “EU border security.” p 231.  
48 Léonard (2010) “EU border security.” p 231. 
49 Léonard (2010) “EU border security.” p 231.   
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was established in 2004.50 Since its operational start in 2005, FRONTEX has been heavily 
criticised by various human rights activists and pro-migrant groups for its violations of human 
rights, and even for launching a so-called war against migrants.51 Externalisation of border 
controls and controlling migration seek to prevent non-EU nationals from leaving their coun-
tries of origin or at least to keep them outside of the territory of the EU.52 
 
The author acknowledges possible security threats cannot be disregarded and thus border con-
trol is crucial but the protection of basic human rights, i.e. the right to life, the right to leave 
any country, freedom from forced labour, slavery and arbitrary arrest, and the principle of 
non-refoulement should be respected according to IHRL standards. International actors cannot 
turn blind eye to human rights violations, especially when suffered by migrants whose human 
rights are currently not that well protected under international law. The shift of the EU’s bor-
der control to Libya is worrying and not accompanied by appropriate human rights guaran-
tees.53  
 
2.2 EU migration policies and human rights  
The situation in Libya and in the Central Mediterranean amounts to a humanitarian crisis to 
which the EU has moral and legal obligations to respond to under international law and 
IHRL.54 The EU is obliged to follow its own human rights standards, especially the ones aris-
ing from the Charter of Fundamental Rights of the European Union (EU Charter). Although 
the EU currently is not a Party Member to the European Convention on Human Rights 
(ECHR)55, it cannot disregard rights protected in the ECHR. The obligation to respect (1) the 
right to liberty and that no one shall be deprived of this right because of an unlawful arrest or 
detention56, (2) the freedom from slavery or servitude57, (3) the freedom not to be subjected to 
perform forced or compulsory labour under any circumstances58 and (4) the right to leave a 
country59 are enshrined under the ECHR. Furthermore, as a principle of international law, the 
EU has a duty to respect the principle of non-refoulement.60  
 

                                                
50 Léonard (2010) “EU border security.” p 232-233. 
51 Léonard (2010) “EU border security.” p 232.  
52 Geddes and Hadj-Abdou (2017) “Changing the path?”, p 153. 
53 A/HRC/23/46, paragraph 59.  
54 Amnesty International (2017), p 17.  
55 ECtHR, Case-law concerning the European Union, p 1.  
56 ECHR, Article 5 and EU Charter, Article 6 (right to liberty).  
57 ECHR, Article 4(1) and EU Charter, Article 5(1).  
58 ECHR, Articles 4(2) and 15(2) and EU Charter, Article 5(2).  
59 ECHR, Article 2(1).  
60 Kaunert et al. (2015), p 45. 
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The OHCHR’s recommendations regarding principles and guidelines to be taken into account 
on human rights at international borders highlight the primacy of human rights and further 
states that (1) when governing borders, international legal obligations must be implemented in 
good faith and respect, priority given to the protection and fulfilment of human rights, (2) 
human rights are at the centre when governing migration at international borders, (3) when 
controlling migration extraterritorially, respect, promotion and fulfilment of human rights 
must be given priority, and privatisation of border control does not defer, avoid or diminish 
the human rights obligations, (4) border governance measures must respect the right of all 
persons to leave any country, and (5) measures aimed at controlling migration must not ad-
versely affect the enjoyment of human rights and dignity of migrants.61 Furthermore, border 
governance operations taken at international borders must be in accordance with the funda-
mental principle of non-refoulement.62 As it is clear that there is a human rights approach to 
migration at the international level, the EU has an obligation to follow such approach as well.  
 
The approach for migration from a human rights perspective started to become a crucial issue 
once the Global Approach to Migration and Mobility (GAMM) emerged in 2005.63 The 
GAMM defines itself “as an example of international cooperation at its best – taking account 
of the interests and objectives of all involved: EU, partner countries and migrants themselves” 
and furthermore specifies “the respect of human rights is a cross-cutting priority for this poli-
cy framework.”64 With its four objectives, i.e. (1) organising legal migration in a better way, 
and fostering well-managed mobility, (2) preventing and combatting irregular migration, and 
put an end to human trafficking, (3) focusing on the development of migration and mobility, 
and (4) promoting international protection65, it indeed sounds that the EU is taking into ac-
count the protection of human rights when co-operating with third countries. Nevertheless, on 
a more attentive look the perception of the vulnerability of migrants within the political com-
munication seems too limited.66 The protection of migrants’ human rights is still an objective 
instead of being an achieved reality since security imperatives and securitarian trends contin-
uously prevail in the aftermath of the 2011 Arab Spring.67  
 

                                                
61 OHCHR (2014), p 7-8.  
62 OHCHR (2014), p 9. 
63 Ippolito and Trevisanut (2015), p 21-22.  
64 GAMM, web page.  
65 GAMM, web page.  
66 Ippolito and Trevisanut (2015), p 11.  
67 Ippolito and Trevisanut (2015), p 11.   
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Another action aiming at the protection of human lives and the prevention of human tragedies 
is the Task Force Mediterranean (TFM), which was set up in October 2013.68 The Commis-
sion has underlined that all the actions proposed by the TFM must be fully compliant with the 
international human rights standards.69 Ever since the launch of the TFM, the EU has alleged-
ly continuously provided assistance aimed at enhancing the overall situation in Libya, ad-
dressing human rights violations and supporting the establishment of a migration management 
fully complying with international human rights standards.70 Similar objectives are have also 
been identified as goals in the European Neighbourhood Policy (ENP), launched in 2004 and 
revised in November 2015, listing as its main priorities the promotion of democracy, rule of 
law, respect for human rights, and social cohesion.71   
 
Without any doubts, there is proof that the EU has paid a certain amount of attention to hu-
man rights protection when creating measures to save human lives of migrants but it needs to 
be noted that both the GAMM, TFM and ENP have been launched during the time when the 
migration crisis had not yet properly started. Although the aims of the GAMM, TFM and ENP 
are migrant oriented focusing on the human rights of migrants, arguably the EU has not been 
able to address the issues of arbitrary arrest, detention, slavery, the right to leave and the prin-
ciple of non-refoulement when applying its migration operations. Instead the EU has provided 
assistance and support to the Libyan agents to make it possible to continue with the violations 
of human rights in Libya by blocking the entrance to Europe and forcing migrants to return to 
Libya where they are once again subjected to human rights violations. Thus raising the ques-
tion of the EU’s complicity in human rights taking place in Libya. The EU’s actions seem 
extremely controversial, especially when taking into account the fact the EU has placed pres-
sure to Libya to ensure respect of human rights of migrants.72 What makes this topic even 
more intriguing is the fact the EU’s actions might amount to violations of the principle of 
non-refoulement and the right to leave, both rights enshrined under international law. Since 
the founding principles of the EU are based on the protection of international human rights 
principles, the EU risks violating these principles by subcontracting the containment of mi-
grant flows in Libya.73 
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2.3 Conclusion 
By governing migration externally with its migration policies and operations in the Central 
Mediterranean, especially pushbacks and pullbacks, the EU simply amounts to keeping mi-
grants in one of the most dangerous places on earth.74 Although the EU has a duty to ensure 
protection and fulfilment of human rights when governing its external borders, the EU has not 
been able to respect these obligations. Having said this, the discussion concentrates on the 
situation in Libya in Chapter 3, mainly on the human rights violations of migrants, how and 
by whom these human rights abuses are conducted, and on what basis can it be argued that the 
EU’s migration policies applied in Libya are contributing to such practices.  
 

3 Situation in Libya  
As seen in Chapter 2, the situation in Libya can be described as a human rights crisis. Libya 
continues to struggle because of the rapid increase in the number of armed groups and human-
itarian crisis created by Libya being the key transit country for hundreds of thousands of mi-
grants.75 Libya used to be considered as a destination country instead of a country of transit 
but there has been a shift due to local and regional instability.76 Libya has received more visi-
bility in the international community since 2004, especially when it comes to the issue of 
abuses the migrants have been subjected to.77 Not only migrants but individuals in general 
continue to suffer in Libya as a result of conflict, insecurity, political instability and lack of 
protection provided by the State.78 Three governments are continuously competing for gaining 
power, each having limited control over certain parts of the country.79 Due to the continued 
erosion of the rule of law, increase in criminality, human rights violations, abduction, arbi-
trary arrest and detention occur on a regular basis as a way to handle migration.80  
 
Since Libya remains as an important transit country for migrants, it is easy for them to be-
come targets of exploitation and other human rights abuses.81 Due to criminalisation of irregu-
lar entry, stay and exit in Libya, coupled with absence of judicial infrastructure for the protec-
tion of migrants, arbitrary detention has become the primary migration management system in 
the country.82 Such system leads to corrupt practices and violations to be perpetrated in places 
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of detention, in which migrants have become pawns of authorities and militia groups working 
together with smugglers for gaining a financial profit.83 The Special Representative of the 
Secretary-General (SRSG) has expressed its concern regarding migration and the revenue it 
generates for smuggler networks.84 According to the credible information the Office of the 
Prosecutor of the International Criminal Court (ICC) has received, it is obvious that the situa-
tion in Libya still remains dire due to the fact that various actors carry out widespread viola-
tions of human rights.85 Thus the Office of the Prosecutor of the ICC continues to collect and 
analyse information related to human rights abuses committed against migrants attempting to 
transit through Libya.86 
 
3.1 Exploitation, arbitrary arrest and detention of migrants in Libya  
Migrants in Libya are at risk to exploitation and abuse by authorities, militia groups and pri-
vate actors, i.e. smugglers.87 Since Libya can be seen as a failed State, there is not enough 
protection for individuals. Libya as a State has an obligation to promote, protect, respect, and 
fulfil the human rights of all persons within its territory.88 Because Libya is a State Party to 
the International Covenant on Civil and Political Rights (ICCPR), Convention to Suppress the 
Slave Trade and Slavery, Convention Concerning Forced or Compulsory Labour, and Interna-
tional Convention on the Protection of the Rights of All Migrant Workers and Members of 
their Families (ICRMW), it has an obligation to follow the rules of these international legal 
documents.89 Due to lack of judicial structure, Libya cannot fulfil these obligations and thus 
according to reports the OHCHR has received, migrants are being subjected to prolonged ar-
bitrary detention or other deprivation of liberty, forced labour or labour exploitation leading to 
slavery in the worst case scenario.90 Many of the migrants in detention have been exposed to 
kidnapping, exploitation and forced labour even before being detained and are now being sub-
jected to same atrocities again.91 Reports indicate that ill treatment of migrants takes place 
both in official and unofficial detention centres.92   
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3.2 Human rights abuses: by whom and how?  
According to the United Nations Support Mission in Libya (UNSMIL), there is credible evi-
dence showing that the LCG and the staff members of the General Directorate for Combatting 
Illegal Migration (DCIM) within the Ministry of the Interior have teamed up with armed 
groups, smugglers and traffickers to exploit migrants for profit.93 Militia groups arresting mi-
grants are eagerly competing to achieve power and even interacting with smugglers and cor-
rupt officials.94 Buying and selling of migrants continue to happen regularly, and these indi-
viduals become targets of labour exploitation.95 With the Ministry of Justice and the DCIM 
operating the detention facilities in Libya96, it is arguably clear that actions of Libyan officials 
lead to human rights abuses. Furthermore, there are also facilities operated by militia groups 
and private actors.97  
 
According to the evidence the Office of the Prosecutor of the ICC has received, the commis-
sion of human rights violations by State and non-State actors have contacts with human traf-
ficking and smuggling networks continuously operating in Libya.98 Credible sources have 
provided the Panel of Experts with a detailed description of the modus operandi of smuggling 
networks in the city of Zawiya where one of the detention centres is situated.99 The Panel has 
received information that the detention centre, which has connections to the LCG and thus 
connections to the EU, sells migrants to smugglers, and the Zawiya Coast Guard’s patrol boat 
has been involved in intercepting migrants and transferring them to another detention cen-
tre.100 No accurate figures are available neither on the number of migrants in detention nor on 
the functioning detention facilities in Libya.101 Statistics are neither available for facilities run 
by the Ministries of Interior and Defence nor for those run by armed groups.102 
 
The destiny of migrants is often at the mercy of criminal networks putting profit before hu-
man life.103 The most common ways to obtain release remain by paying the guards a consid-
erable amount of money or escaping if possible.104 Indications show that smugglers and police 
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or detention guards co-operate in order to gain financial profit both from receiving payments 
in exchange for the release of detainees and from facilitating further travels within or outside 
Libya.105 In case migrants manage to buy their way out from Libya, coast guard officials are 
intercepting migrant boats before entering international waters.106 This is done according to 
the EU’s migration policies and pushback operations. When caught in Libyan territorial wa-
ters, international actors cannot interfere and thus migrants are forced to go back to Libya 
where they become exposed to exploitation, once again. Since various international actors 
have reported about the situation in Libya, there is no possible way that the EU would not 
have knowledge of exploitation, arbitrary arrest and detention of migrants in Libya. The au-
thor argues that the EU is knowingly taking measures (pullback and pushback operations) to 
prevent migrants from leaving Libya, and in case they manage to get out of the country, the 
EU forces them to go back to Libya. This clearly violates human rights standards, both at the 
international and regional level.  
 
3.2.1 Arbitrary arrest and detention  
Based on the OHCHR’s investigations, there has been widespread arbitrary detention of mi-
grants by both State officials and militia groups.107 On its visit to Libya already in 2004, the 
European Commission noted that “no information on specific procedures and criteria for de-
taining individuals was provided by the Libyan authorities” and that arrests had been conduct-
ed on a random basis without any proper legal reason or explanation.108 Furthermore, there is 
no formal registration, no legal process, and no access to lawyers.109 Due to lack of a func-
tioning judicial system, any legal framework or established process for authorising the deten-
tion of migrants, migrants do not have the possibility to challenge their arbitrary detention.110  
 
Official visits and interviews conducted in 2004111 have showed the risk of detention for mi-
grants in Libya is not a new problem as it has been occurring for over a decade now. Yet the 
same issue remains a huge problem in 2018. The author argues that the issue has worsened 
after the EU’s involvement through its external border control and pushback and pullback 
operations in the Mediterranean. The treatment of migrants in Libya will not see any positive 
changes unless the EU starts taking responsibility for its involvement in the issue. The EU is 
not complying with its legal obligations arising from IHRL when shifting the preventive mi-
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gration operations to be conducted by Libyan agents, and thus must be held responsible for its 
questionable migration policies applied externally leading to various violations of human 
rights of migrants in Libya.  
 
3.2.2 Abduction, forced labour and slavery  
Due to general lawlessness in Libya, there is an opportunity for criminal gangs to abduct and 
take into custody civilians in order to seek ransom.112 According to the stories of those who 
have lived in Libya, kidnapping takes place either in order to secure a ransom from family 
members for the release of someone, or as a mechanism of forced labour amounting to slav-
ery.113 Migrants are taken to detention centres or private houses where they are subjected to 
forced labour and slavery.114 Kidnappings for ransom and selling of migrants for forced la-
bour have provided significant sources of funds for militia groups.115 It is almost impossible 
to distinguish between militias, security forces or policemen, and it seems that they all play a 
role in carrying out kidnappings and exploitation.116 Evidence has emerged to support the 
existence of slave markets, where migrants are being treated as commodity to be exploited.117 
Since the EU’s unlawful pullback operations prevent migrants from leaving Libya and 
pushback operations forcibly return migrants to Libya, the EU, although indirectly, makes it 
possible for criminals to take advantage of these migrants.  
 
3.3 European Union’s complicity in human rights abuses in Libya 
Since 2011, a number of observers have pointed to the complicity of the EU regarding human 
rights abuses suffered by migrants in Libya.118 The EU has decided to implement migration-
control policies that are trapping thousands of migrants in Libya where they are systematically 
exposed to exploitation, arbitrary arrest and detention, and where they have almost no chance 
to seek and obtain protection.119 Since there is no adequate mechanism to monitor respect for 
and protection of human rights of migrants in Libya, these EU policies have directly contrib-
uted to worsening the situation of migrants trapped in the country.120 In order to avoid mi-
grants entering European borders, the EU relies on the policy of extraterritoriality and exter-
nalisation in order to stop migrants entering the EU, and thus not becoming subjects within its 
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jurisdiction or control.121 These policies include assisting, funding and training agencies in 
Libya to arrest and detain migrants.122  
 
The EU has announced a €200 million plan to finance migration projects in Libya in order to 
hinder unwanted migration and unauthorised access to Europe, which means catching mi-
grants up in a system of undisputed containment.123 In case the money (i.e. EU aid payments) 
is channelled through the government in Tripoli and distributed to Libyan officials, this could 
lead to problematic legal questions.124 Militia groups are committing human rights abuses and 
the EU’s (indirect) financial support to these actors could have a negative effect on the bal-
ance of power in Libya, and the continuing conflict between the three governments competing 
to gain power.125 There is no certainty that the money will be used for right purposes, mean-
ing that the EU’s (already questionable) financial support might be used to purchase military 
equipment.126 If this is the case, co-operating with parties to an on going conflict threatens the 
means to resolve humanitarian problems.127 
 
Since late 2016, the EU has implemented a series of measures aimed at closing the central 
Mediterranean migratory route by co-operating with Libyan actors in a three-pronged ap-
proach: 
 

1. The EU has enabled the LCG to intercept increasing number of migrants at sea by 
providing them with training, equipment and technical assistance, 

2. The EU has made a commitment to provide technical support and assistance to the 
DCIM, i.e. the authority responsible for the management of detention centres where 
migrants are held and regularly exposed to human rights violations, and 

3. The EU has struck deals with Libyan local authorities and leaders of armed groups in 
order to encourage them to stop the smuggling of migrants and to increase border con-
trols in the south of Libya.128  

 
These policies raise serious legal concerns from the human rights approach to migration since 
Libyan agencies are alleged to be responsible for serious human rights abuses.129 In other 
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words, the EU has empowered the LCG to intercept migrants at sea, not only in territorial 
waters but also in international waters to ferry them back to Libya (a clear violation of the 
principle of non-refoulement) and transfer them to detention centres where their human rights 
will be violated (arbitrary arrest and detention, exploitation).130 The EU’s support to the LCG 
has resulted in migrants being detained in inhuman conditions.131 Obviously implementation 
of such strategy has resulted in a decrease of sea crossings and the goal of a reduction in the 
number of deaths at sea has been achieved. According to the Progress Report on the Imple-
mentation of the European Agenda on Migration, more than 286 300 migrants have been 
“rescued” since 1 February 2016 by EU operations supporting the Italian Coast Guard132 but 
the report does not tell where these migrants have been returned or placed.  
 
If evacuated in Italian territorial waters, then these migrants become the responsibility of Italy 
but this not what the EU wants. The author believes the Italian Coast Guard may indeed have 
evacuated these migrants but they have been sent back to Libya instead of Italy, thus violating 
the fundamental principle of non-refoulement. Although the EU’s aim is to wash hands from 
migrants becoming its burden and thus responsibility, the reality is that by providing support 
and training to Libyan agencies committing human rights abuses, the EU potentially becomes 
responsible for internationally wrongful acts by significantly contributing to human rights 
violations committed by Libyan agencies.133 The UN High Commissioner for Human Rights, 
Zeid bin Ra’ad, has expressed his concern regarding the situation of migrants in Libya, saying 
that the EU’s policy of assisting the LCG to intercept and return migrants in the Mediterrane-
an is inhuman.134  
 
3.4 Conclusion 
As has been discussed in Chapter 3, the situation in Libya indeed amounts to a humanitarian 
crisis. With no protection available for migrants and thus making it easy for non-State actors 
and even State actors to take advantage of their vulnerable situation should be a warning sign 
for the EU. As there is evidence that Libyan agents are committing human rights violations, 
the EU should think twice before entering into co-operation with these agents. Instead the EU 
has ignored human rights violations taking place in Libya and become a complicit via its mi-
gration-control policies by providing assistance, funding and training to the LCG. In return 
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the LCG acts on behalf of the EU either by preventing migrants leaving Libya or by intercept-
ing boats and sending migrants back to Libya. Having said this, Chapter 4 focuses on the co-
operation on migration between the EU and Libya, how the EU supports Libya and reveals 
the reality behind such ill-thought-out co-operation of a political union and a failed State.  
 

4 EU-Libya co-operation on migration and support to Libya 
As a stepping-stone to Europe, Libya and the EU have been cooperating since 2004 on migra-
tion issues, although there are no formal relations between the two parties.135 After the de fac-
to failure of the democratic transition phase in 2014, overall relations with Libya have mainly 
focused on vain attempts to reduce the flow of migration to Europe.136 Instead of tackling the 
root causes of migration, the co-operation between the EU and Libya has prioritised border 
control and surveillance.137 In addition, Libya has become a central part of efforts to establish 
a new governance of migration in the region with increasing collaboration between European 
and Libyan partners, thus highlighting the importance of understanding the complex dynamics 
in Libya.138  
 
The collaboration between the EU and more or less institutionalised Libyan actors139 shows 
the EU’s willingness to co-operate with an unstable State. This can be seen as a positive step 
to enhance and provide aid to a State but only if it is done for the right purposes, i.e. for the 
protection of migrants’ human rights. The current anarchic environment in Libya makes inter-
national cooperation almost impossible140, suggesting that there is a hidden agenda why the 
EU is co-operating with Libya. Whether it is known as saving lives of migrants, the author 
argues the real reasons behind such co-operation is the prevention of migration from Libya to 
Europe in general, to govern the EU’s migration externally and to lose the link between the 
EU and human rights violations, so that the EU could not be held responsible for human rights 
violations conducted by Libyan agents on behalf of the EU. Furthermore, discussions between 
the EU and Libya can be considered as focusing on developing methods to strengthen Libya’s 
border surveillance on behalf of the EU.141 The case of EU-Libya relations demonstrates that 
the potential for foreign policy co-operation is determined by both the superior capacity and 
the intention of the other side.142  
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4.1 EUBAM  
The European Union Integrated Border Management Assistance Mission in Libya (EUBAM 
Libya) was established by Council Decision 2013/233/CFSP. The objective of EUBAM Libya 
is to develop capacity for enhancing the security of Libya’s land, sea and air borders.143 The 
objective is achieved by (1) providing training and mentoring to support Libyan authorities in 
strengthening the border services in accordance with international standards and best practic-
es, (2) advising the Libyan authorities on the development of a Libyan national Integrated 
Border Management (IBM), and (3) supporting the Libyan authorities in strengthening their 
institutional operational capabilities.144 Other efforts of the EU to support the LCG are known 
as the Seahorse Mediterranean Network, aiming at providing training on search and rescue 
provided by Malta and Italy.145 The rationale behind EUBAM and the Seahorse Mediterrane-
an Network is indeed the improvement of border security and functions of the LCG. In prac-
tice, EUBAM results in less migrants entering Europe via Libya. This has been be achieved 
by externalising the EU’s border management all the way to Libya and operating via 
pushbacks and pullbacks operations.  
 
4.2 Operation Sophia 
European Union Military Operation in the Southern Central Mediterranean (EUNAVFOR 
MED), established by Council Decision 2015/778/CFSP, addresses migration related issues. 
Known as Operation Sophia, it aims to prevent human tragedies in the Mediterranean by dis-
rupting the business model of human smuggling and trafficking networks in accordance with 
applicable international law.146 Council Decision 2016/993/CFSP amended the original Coun-
cil Decision by adding a new supporting task to Operation Sophia, i.e. the capacity of building 
and training of the LCG and Navy in law enforcement tasks at sea, particularly aiming to pre-
vent human smuggling and trafficking.147 Such actions will be taken based on a request by the 
legitimate Libyan authorities148, which seems odd since almost each and every one of the Lib-
yan authorities are involved in corruption one way or another and trying to profit from the 
EU’s pushback and pullback operations leading to arbitrary arrest, detention and exploitation 
of migrants. It can be argued that Council Decision 2016/993/CFSP is only a standing offer 
made to Libya since it does not impose any duty on the country.149 The effectiveness and pro-
portionality of Operation Sophia has been questioned since significant gaps remain in the op-
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eration’s understanding of smuggling networks and their modus operandi in Libya.150  Fur-
thermore, the intentions and objectives of the operation exceed what could be realistically 
achieved151, and the operation poses serious risks of violations of migrants’ human rights, 
especially the principle of non-refoulement as well as the right to leave any country.152 
 
4.3 Malta Declaration  
In February 2017, the members of the European Council addressed the external aspects of 
migration concentrating on the Central Mediterranean route. The Malta Declaration in itself 
emphasises that when it comes to the EU’s migration policies, there is strong determination to 
act in full respect of human rights, international law and European values.153 The goal of the 
Malta Declaration is to significantly reduce migratory flows by enabling the LCG to “rescue” 
migrants and bring them back to Libya (i.e. violating the principle of non-refoulement) before 
reaching the territory of the EU.154 This can be achieved by (1) training, providing equipment 
and support to the LCG and other relevant agencies, (2) seeking to ensure adequate reception 
capacities and conditions for migrants in Libya, and (3) helping to reduce the pressure on 
Libya’s land borders.155  
 
The tagline “Migration on the Central Mediterranean Route – Managing flows, saving 
lives”156 sounds promising but in fact the goal is not to manage migration flows but to block 
the Central Mediterranean route through unlawful pushback and pullback operations con-
trolled by the EU. Although the EU has expressed its commitment to respect IHRL when sav-
ing the lives of migrants, the reality has shown that the EU is willing to send migrants back to 
Libya where they will be trapped in detention centres and subjected to human rights abuses. 
The training, support and equipment are directly meant to do this, and the EU has not been 
able to improve the capacities nor conditions of reception centres in Libya. The land borders 
of Libya will continue to be under pressure due to the so-called voluntary returns. Migrants 
might voluntarily return to their countries of origin but this is only a short-term solution. Mi-
grants surely will try to find their way to Europe sooner or later again, and as Libya is the 
main transit country in North Africa, migrants will continue to use Libya as their stepping-
stone to Europe. Thus meaning that the EU is not going to cease its unlawful operations tak-
ing place in the Central Mediterranean in the near future.  
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4.4 European Union, Libya and reality  
The EU institutional debates have pointed at human rights deficiencies in neighbouring coun-
tries where the protection of human rights and fundamental freedoms is almost non-
existent.157 Despite this, the EU struggles to balance human rights considerations with the 
fight against migration.158 An adequate sense of humanity is lacking159 and the EU’s migra-
tion policies are ignoring the protection of human rights of migrants in Libya. The basis of the 
EU’s continuing confidence in Libya’s commitment to maintain protection of human rights is 
difficult to understand when examining the situation in Libya.160 The EU is fully aware of the 
serious violations to which migrants are being subjected to in Libya.161 There is no consisten-
cy between humanitarian logics and restrictive migration policies.162 In the case of the EU and 
Libya, protection of migrants is not a policy objective but more of a rhetorical tool in order to 
justify control measures.163 Since the dangers of migration are well known, policies prevent-
ing migrants from departing Libya can be seen as benevolent and protective164 although the 
real reason behind these policies is utterly opposite. As the Special Rapporteur on torture and 
other cruel, inhuman or degrading treatment or punishment, Mr Nils Melzer, has stated “sys-
tematic and open-ended detention of people simply because they are migrants has nothing to 
do with legitimate border protection but amounts to arbitrary deprivation of liberty.”165 
 
Solving one problem, i.e. arrivals to Europe, leads to another problem, i.e. increased human 
rights violations suffered by migrants who are trapped or sent back to Libya when trying to 
leave the country. How can it be morally and legally acceptable for the EU to co-operate with 
actors continuing to violate basic human rights principles with no proper reason for such vio-
lations? EU politicians are well aware of what they are doing when shifting south sovereign 
boundaries of border enforcement, international conventions and human rights.166 It seems 
that the EU is willing to do whatever it takes to keep migrants entering Europe and causing 
more suffering simply by not paying attention to the protection of basic human rights of mi-
grants.  
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Already in 2005, the Council emphasised human rights protection for the development of co-
operation with Libya by underlining that “cooperation between the EU and third countries is 
guided by principles of full respect for human rights, respect for democratic principles, the 
rule of law”167 but the reality is far from that. The EU knowingly and willingly keeps support-
ing the operations of LCG, forcing migrants to remain in or being returned to a country where 
they will be exposed to unlawful arrest and detention, as well other human rights violations. 
By continuously emphasising the need to save lives in the Central Mediterranean route, the 
EU is trying to convince the international community of its concern regarding migrants in 
Libya but yet remains one of the worst actors when it comes to the issue of human rights vio-
lations in the region. The increasing (political) interventions of the EU have not managed to 
reduce the level of abuses suffered by migrants, and according to the OHCHR’s monitoring, 
the situation of the migrants has only deteriorated.168  
 
To say it in other words, the EU’s migration policies have failed since stated objectives have 
not been achieved.169 Same problems and solutions are repeated from one EU document to 
another year after year. Since the EU is one of the most important actors in the international 
sphere, the EU has a duty to address its concern when a crisis situation is occurring. But in 
reality, the EU is only trying to save its face and remain as a “good Samaritan”. In fact, the 
situation of migrants in Libya is getting worse although the EU allegedly has been taking ac-
tions to save lives. Does this mean that as a supranational organisation, the EU has the power 
to control third countries, and take advantage of their vulnerabilities in order to achieve its 
own goals and desires without having to be afraid of possible consequences? This makes it 
“necessary to question” the EU’s “ostensible goals and look for hidden agendas.”170 
 
Co-operation with Libya, especially with regard to supporting the interception capacities of 
the LCG, has the practical objective of stopping boats from entering European territory.171 
This leads to a bigger problem from a legal point of view. The EU shifts its responsibility for 
migration control to Libya by preventing migrants from becoming protected by human rights 
mechanisms within the EU, and thus seeks to free itself from the responsibility to protect the 
human rights of those seeking to reach European borders.172 The EU must bear responsibility 
for its actions for providing assistance, especially by providing funding used on supporting 
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Libyan officials committing human rights violations.173 Recently local authorities in Libya 
have started to show resistance to the plans of the EU to reduce migration to Europe by argu-
ing that the EU should deal with the migration issue without passing the burden to Libya.174 
Maybe this could be interpreted as a request for help. Libya clearly does not have the capacity 
to manage migrants trapped in or sent back to its territory, and the EU should reconsider 
whether Libya really is a safe place for migrants being forced to stay in.175  
 
4.4.1 No co-operation better than current co-operation? 
Although the migration policies of the EU are clearly facilitating abuses in Libya and expos-
ing a number of migrants to them, it would be wrong and naïve to suggest that the alternative 
to bad co-operation is no co-operation.176 In other words, the situation of migrants will not see 
any improvements by the complete withdrawal of the EU’s engagement with the Libyan au-
thorities on migration related issues.177 The aims and nature of the co-operation must be re-
thought, not just from legal and moral perspectives but also from practical and political per-
spectives.178 Instead of restricting migration, the EU should tackle root causes of migration179 
and pay attention to the protection of the rights of migrants. As the OHCHR and UNSMIL 
have recommended, the EU must ensure that training and support for Libyan institutions en-
gaging with migrants is accompanied by comprehensive efforts to end arbitrary detention of 
migrants.180 There should be more legal migration opportunities to Europe, and there must be 
something in for both the EU and third countries when regulating migration.181 Partner coun-
tries request for mobility and migration opportunities in order for people to survive, and that 
Europe should open its borders and welcome its neighbours to its territory.182 Sounds simple 
in theory but the matter is different in practice.  
 
4.5 Conclusion 
Due to flaws in the EU’s migration policies, and co-operation with Libyan authorities, mi-
grants are the ones whose lives are being affected by the EU’s ill-thought-out measures. In-
stead of prioritising root causes of migration, the co-operation has focused on questionable 
migration-control measures. As has been seen, the EU struggles, or even knowingly ignores, 
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to balance human rights protection with its migration policies. This indicates that there is a 
hidden agenda between co-operation with the EU and Libya. Saving lives of migrants is not a 
policy objective but a tool to justify the EU’s migration policies and measures resulting in 
various human rights violations. These human rights violations, conducted by both the EU 
and Libya, are discussed in depth in the next Chapter.  
 

5 Human rights violations in the case of Libya  
States have a clear, positive duty to take legal and administrative steps to prevent human 
rights violations from occurring.183 Some actors are tempted to take advantage of injustice and 
insecurity as well as national and international laws when a crisis is on going.184 This has been 
the case with the EU and Libya: the EU has been seeking to take advantage of the situation in 
Libya by externalising border control and ignoring the protection of human rights, and Libya 
has accepted the EU’s questionable way of providing help to the country as well as providing 
the criminal groups the opportunity to continue with their illegal practices.  
 
The EU’s “out of sight, out of mind” mentality regarding external governance of migration 
does not give the EU the right to disregard its human rights obligations arising from interna-
tional law. In addition, instability in Libya does not give the State the right not to pay atten-
tion to its obligations arising from international or regional law. This chapter focuses on the 
EU and Libya’s legal obligations under international and human rights law, and assesses some 
of the human rights violations that have been taking place due to both actors’ ignorance of the 
protection of human rights. Furthermore, this chapter discusses whether there is a way to hold 
the EU responsible for human rights violations taking place in Libya or whether such respon-
sibility belongs strictly to Libya.  
 
5.1 Violations of international and human rights law by the EU  
It can be easily argued that the EU is violating basic international law norms and principles by 
forcing migrants to remain in Libya where serious human rights violations take place and no 
state authority can be held responsible and accountable for these violations.185 The EU’s mi-
gration policies and operations in order to support the LCG have been taken without creating 
safeguards to ensure the protection of migrants’ human rights.186 Migrants intercepted at sea 
and sent back to Libya are transferred to detention centres where they are held in cruel, inhu-
man and degrading conditions187, clearly violating basic human rights. As discussed in Chap-
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ter 2, the EU’s migration policies actually lead to more human rights violations although not 
committed by the EU itself but through Libyan officials, private actors and militia groups.  
 
5.1.1 Principles binding the EU on its external actions 
Clearly the EU is not following the rules of international law but in addition, the EU is not 
acting according to its own principles. As stated in the Lisbon Treaty (TEU), “the Union’s 
action on the international scene shall be guided by the principles which have inspired its own 
creation … and which it seeks to advance in the wider world: democracy, the rule of law, the 
universality and indivisibility of human rights and fundamental freedoms, respect for human 
dignity … and respect for the principles of the United Nations Charter and international 
law.”188 The EU “shall work for a high degree of cooperation in all fields of international rela-
tions, in order to consolidate and support … the rule of law, human rights and the principles 
of international law.”189 Thus it is well established that as a political union, the EU has an 
obligation to respect the rules and basic principles of international law, highlighting the pro-
tection of human rights, when taking actions on the international scene. International borders 
are not exclusion or exception zones for respecting obligations regarding human rights.190 
 
5.1.2 The right to leave  
Article 12(2) of ICCPR states that everyone has the freedom to leave any country. This right 
must not be subject to any restrictions except those, which are provided by law and are con-
sistent with other rights recognised in the ICCPR.191 The same right with same restrictions are 
enshrined in Article 8(1) of ICRMW, Article 2(2) of Protocol No. 4 to the ECHR, Article 
12(2) of Banjul Charter and Article 13(2) of UDHR. According to the Human Rights Com-
mittee’s comments “the application of restrictions in any individual case must be based on 
clear legal grounds and meet test of necessity and the requirements of proportionality” and 
“States should always be guided by the principle that the restrictions must not impair the es-
sence of the right” to leave.192  
 
In other words, the EU’s measures of consensual containment must be identified as direct 
interferences with the right to leave, which clearly are not in conformity with the ICCPR or 
the ECHR.193 An interference aiming at a complete inability to leave is not in compliance 
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with the rules of the said legal documents.194 The EU’s pullback operations applied in Libya 
and in the Mediterranean prevent migrants from exercising their right to leave any country 
and not to be detained arbitrarily.195 Since these pullbacks forcibly retain migrants in situa-
tions where they are exposed to a real risk of ill treatment and human rights violations in Lib-
ya, it can be easily argued that the EU’s participation, assistance and even encouragement to 
continue with pullbacks operated by Libya or Libyan armed groups on behalf of the EU, such 
operations are irreconcilable with the good faith interpretation196 and performance of the pro-
hibition of ill treatment, including the principle of non-refoulement.197 
 
5.1.3 Principle of non-refoulement 
The principle of non-refoulement is a norm of CIL, thus all actors must respect the principle 
regionally and internationally, including the EU.198 States and international actors must inter-
pret and perform the principle of non-refoulement in good faith and thus cannot engage in any 
policy or practice, or conclude any agreements with other States or non-State actors, which 
would one way or another undermine or defeat the protection of the principle.199 States and 
international actors must refrain from any kind of arrangement, which they know, or should 
know, would subject or expose migrants to acts or risks by perpetrators beyond their jurisdic-
tion and control.200 
 
This has been emphasised in by the European Court of Human Rights (ECtHR) in Hirsi vs. 
Italy (2012), a case concerning Somali and Eritrean migrants travelling from Libya, intercept-
ed at sea and sent back to Libya without examining their case, resulting in them being ex-
posed to a risk of ill treatment.201 The EU violates this basic principle of international law by 
practising its questionable migration policies and forcibly returning migrants to Libya where 
they could face a real risk of being subjected to inhuman treatment.202 Although not commit-
ting such violation directly but by providing assistance to LCG operating in the Libyan terri-
torial waters, there is a clear violation of CIL. Pushbacks are aimed at exercising effective 
control over the physical movement of migrants and bringing affected migrants within the 
jurisdiction of Libya for the purposes of the EU for not being able to be held responsible for 
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violating the principle of non-refoulement.203 The obligation to respect the principle of non-
refoulement “must be fulfilled when carrying out any border control”.204  
 
5.1.4 Aid or assistance facilitating the maintenance of an illegal situation 
Aiding or assisting is prohibited when facilitating the sheer maintenance of an illegal situa-
tion.205 This has been emphasised under the rules on responsibility of IOs.206 Arguably the 
EU’s financial and technical support as well as providing training to the LCG falls under the 
category of aid or assistance. The funds, training and other capacity-building activities pro-
vided by the EU to Libya are for the explicit purpose of reducing migratory flows and pre-
venting departures207 and thus not for the purpose aimed at constituting breaches of interna-
tional law. Nonetheless the EU has knowledge of the situation of migrants in Libya and the 
actions taken by Libyan authorities. Thus it can be argued that the EU intends to facilitate the 
wrongful conduct committed by Libyan authorities.208 Due to existence of several official 
reports highlighting human rights violations committed in Libya, the EU cannot under any 
circumstances try to convince the international community of its lack of knowledge regarding 
human rights abuses taking place in Libya.  
 
5.2 Violations of international human rights law by Libya  
There are several international legal bases obligating States to ensure the prohibition of ex-
ploitation, arbitrary arrest and detention, and slavery. Despite its non-binding force, the Uni-
versal Declaration of Human Rights (UDHR) is a crucial document as it sets out fundamental 
human rights to be protected universally. The UDHR generates a general principle of CIL to 
the effect that States are bound to respect human rights of individuals within their jurisdic-
tions.209 Everyone has the right to liberty210, enjoys freedom from slavery or servitude211, and 
no one should be subjected to arbitrary arrest or detention.212  
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5.2.1 Arbitrary arrest and detention 
Everyone enjoys the right to be free from arbitrary arrest and detention according to Article 
9(1) of the ICCPR. Same freedom is protected under Article 6 of the African Charter on Hu-
man and Peoples’ Rights (Banjul Charter). Libya is under an obligation to take appropriate 
measures to protect the right to liberty against detention by third parties, i.e. individual crimi-
nals or militia groups.213 Libya has the duty to protect individuals against abduction or deten-
tion by criminals or irregular groups operating within its territory.214 In case private individu-
als are authorised by a State to exercise powers of arrest or detention, the State remains re-
sponsible for ensuring all human rights standards are respected.215 In other words, it is the 
responsibility of Libya to have control over the individuals using these powers, and control 
that the powers are not misused and possibly leading to arbitrary or unlawful arrest or deten-
tion.216  
 
Although everyone enjoys the right to liberty of person, the right is not absolute.217 When 
there is a justification for the deprivation of liberty, the arrest or detention must not be arbi-
trary and must be conducted according to the rule of law.218 Arrest or detention lacking any 
legal basis is regarded as arbitrary.219 The notion of arbitrariness must be interpreted to in-
clude elements of inappropriateness, lack of predictability and due process of law, combined 
with the elements of reasonableness, necessity and proportionality.220 Furthermore, those who 
are arrested must be informed, at the time of arrest, of the reasons for the arrest.221 Anyone 
arrested or detained has the right to be brought promptly before a judge or other officer au-
thorised by law to exercise judicial power and be entitled to trial within a reasonable time222 
as well as has the right to take proceedings before a court in order to challenge the lawfulness 
of the detention, and order release in case the detention is unlawful.223 
 
As the information presented by the OHCHR, UNSMIL, the European Commission and Am-
nesty International show (1) there is no specific procedure nor criteria provided by the Libyan 
authorities for detaining migrants, (2) arrests have been conducted on a random basis, (3) 
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there is no legal process nor access to lawyers, and (4) migrants do not have the possibility to 
challenge their arbitrary detention. Thus Libya is clearly violating its duties and obligations 
under Article 9 of the ICCPR and Article 6 of Banjul Charter, thus violating international and 
regional human rights law.  
 
5.2.2 Forced labour and slavery 
Under Article 8(3)(a) of ICCPR, forced or compulsory labour is prohibited. The ICCPR also 
prohibits slavery and slave trade in all their forms are prohibited under Article 8(1), and fur-
ther states in Article 8(2) that no one shall be held in servitude. According to Article 4(2) of 
ICCPR, no derogations from Article 8 (paragraphs 1 and 2) can be made, meaning that the 
practice of slavery, slave trade and servitude is prohibited at all times. Under international 
law, the prohibition of slavery has gained jus cogens, meaning that slavery can never be justi-
fied under any circumstances.224 Article 5 of Banjul Charter protects individuals from all 
forms of exploitation, and it particularly prohibits slavery and slave trade in all forms.  
 
The importance of prohibiting slavery and forced labour under international law can be em-
phasised by the fact that there are specific conventions prohibiting such practices, namely the 
Slavery Convention and the Forced Labour Convention. Under the Forced Labour Conven-
tion, the Members of the International Labour Organisation (ILO), in this case Libya, ratify-
ing the Convention commits themselves to suppress the use of forced or compulsory labour in 
all its forms.225 Under the Slavery Convention, Libya has an obligation to take necessary steps 
to prevent and suppress slave trade and bring about the complete abolition of slavery in all its 
forms.226 Since compulsory or forced labour may have grave consequences leading to slavery, 
Libya must take all necessary measures to prevent compulsory or forced labour within its ter-
ritory.227  
 
Legal basis for the right to freedom from exploitation can also be found in the International 
Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families (ICRMW). Under Article 11(1) of ICRMW, migrants shall not be held in slavery or 
servitude, and migrants shall not be required to perform forced or compulsory labour as stated 
in Article 11(2) of ICRMW. As evidence shows, forced labour and slavery are practiced in 
Libya due to the fact that Libya has not been able to follow its legal obligations arising from 
international and regional legal documents. Although the situation in Libya is unstable, Libya 
as a State still has obligations to provide human rights protection to individuals within its ter-
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ritory, and non-fulfilment of these obligations leads to violations of State obligations and vio-
lations of IHRL.  
 
5.2.3 Libyan domestic law violating international human rights law?  
Under IHRL, irregular entry or stay within a country should not constitute a criminal offence, 
as the individual has not committed a crime against a person, property or national security.228 
Law No. 6 of 1987 Regulating Entry, Residence and Exit of Foreign Nationals criminalises 
irregular entry into and stay in Libya.229 Criminalising irregular entry into its territory exceeds 
the legitimate interest of Libya to control and regulate migration, thus leading to unnecessary 
and even unlawful detention.230  
 
Although State’s have the right to regulate their own national laws, it can be argued that Liby-
an domestic law is not in accordance with international rules and thus violates one of the basic 
human rights protected under international law. As a rule of IHRL, “the detention of migrants 
solely for reasons related to their immigration status should never be mandatory” and deten-
tion should always remain as a measure of last resort.231 “The mere fact that detention is au-
thorised by domestic law does not exclude its arbitrariness under international law”, and “de-
tention based solely on migration status exceeds the legitimate interests of States in protecting 
their territory and regulating irregular migration and should be regarded as arbitrary.”232  
 
5.3 Conclusion 
As has been proved in Chapter 5, human rights violations taking place in Libya are a conse-
quence of the EU’s migration-control policies, which are not in compliance with IHRL. The 
EU violates the right to leave any country and the principle of non-refoulement through its 
pushback and pullback operations in the Mediterranean. Although conducted by Libyan 
agents, these operations lead to arbitrary arrest, detention and possibly even exploitation in 
Libya. The EU knowingly provides training and financial support to the LCG committing 
human rights abuses, meaning that the EU’s aid and assistance facilitate the maintenance of 
an illegal situation in Libya. Although not conducted directly by the EU, this does not mean 
the EU cannot be held responsible for its internationally wrongful acts. This takes us to Chap-
ter 6 focusing on the responsibility of IOs and States, and discussing the possibility to seek 
justice for the victims of the EU’s questionable migration policies.  
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6 Seeking justice for the victims of human rights abuses in 
Libya 

States are under a duty to investigate and prosecute violations of IHRL.233 A prompt, adequate 
and effective remedy to the victims of human rights violations is guaranteed under interna-
tional law, including bringing to justice perpetrators of gross violations.234 Accountability for 
serious human rights violations and full respect for the rule of law must be encouraged and 
supported in the case of Libya.235 But what if there are various actors who could be held ac-
countable for violations of international law and human rights? What about providing aid and 
assistance leading to internationally wrongful acts? This chapter discusses accountability of 
the EU and Libya, and provides possible legal ways in order to seek justice for the victims of 
human rights violations in Libya.  
 
6.1 Accountability of the EU 
Under the Articles on Responsibility of International Organisations (ARIO), the EU can be 
held responsible for providing aid or assistance to a State.236 ARIO has codified principles of 
responsibility considered as CIL, making the EU subject to its provisions.237 An IO aiding or 
assisting a State in the commission of an internationally wrongful act by the State is interna-
tionally responsible for doing so if (a) the IO does so with knowledge of the circumstances of 
the internationally wrongful act, and (b) the act would be internationally wrongful if commit-
ted by the IO.238 In case an IO is responsible for an internationally wrongful act, that organisa-
tion is under an obligation to (a) cease that act, if it is continuing, and (b) offer appropriate 
assurances and guarantees of non-repetition, if circumstances so require.239 IOs must respect 
obligations arising under a peremptory norm of general international law, and a breach of 
such obligation is serious if it involves a gross or systematic failure by the responsible IO to 
fulfil the obligation.240 Furthermore, States and IOs must cooperate in order to bring to an end 
a serious breach of peremptory norms of general international law241, and no State or IO 
should recognise as lawful a situation created by a serious breach of peremptory norms of 
international law, nor render aid or assistance in the maintenance of that situation.242 
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6.1.1 Aiding and assisting  
By providing financial and technical aid and assistance to the LCG, the EU is involved in the 
commission leading to human rights violations in Libya. The EU is aware of the conditions in 
the detention centres but yet keeps supporting the LCG in their efforts to block the way of 
migrants to leave the country by making them subjected to exploitation, arbitrary arrest and 
detention. Consequently, the EU contributes significantly to the commission of human rights 
violations committed by the LCG, official and also non-official actors. Thus under Article 14 
of ARIO, the EU is responsible for knowingly providing aid and assistance leading to human 
rights violations taking place in Libya, i.e. exploitation, forced labour and slavery. In addition, 
under Article 30(a) of ARIO the EU is under an obligation to cease its continuing act of 
providing aid and assistance leading to human rights violations in Libya.  
 
6.1.2 Jus cogens and erga omnes obligations  
Aid or assistance is prohibited when facilitating the sheer maintenance of an illegal situa-
tion.243 Such situation must result from the breach of certain particular obligations, i.e. per-
emptory norms.244 Under the Vienna Convention on the Law of Treaties (VCLT), peremptory 
or jus cogens norm refer to a norm of general international law from which no derogation is 
permitted.245 These norms include erga omnes obligations, which are the concern of all States 
due to the importance of the obligations involved, meaning that all States can be held to have 
a legal interest in their protection.246 Erga omnes obligations are directed towards the interna-
tional community as a whole.247 As slavery is prohibited under Article 8 of the ICCPR and 
Article 4(1) of the ECHR, and both legal documents further stating that no derogations can be 
made regarding this prohibition248, it is clear that the prohibition of slavery has been identified 
as a jus cogens norm having erga omnes obligations.249 In addition, the Convention to Sup-
press the Slave Trade and Slavery emphasises the jus cogens status of the prohibition of slav-
ery.  
 
As stated under Article 41(1) of ARIO, the EU has an obligation to respect peremptory norms 
of general international law. There is an international responsibility to ensure that any kind of 
form of slavery does not take place. In other words, by aiding and assisting practices leading 
to slavery in Libya, the EU has breached its obligation under international general law. Due to 
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the fact that the EU has knowledge and is aware of the situation in Libya, it can be argued that 
under Article 41(2) ARIO, there is a gross and systematic failure by the EU to fulfil its obliga-
tion to protect people from being subjected to slavery and thus is in breach of a jus cogens 
norm having erga omnes status. Since the EU has breached its obligation arising under a per-
emptory norm of general international law and such failure is gross and systematic, under 
Article 42(1) the EU has an obligation to bring to an end through lawful means a serious 
breach as defined in Article 41 of ARIO, meaning the EU has a duty to help bring slavery to 
an end through lawful means. Furthermore, as stated in Article 42(2) of ARIO, the EU should 
not recognize the practice of slavery as lawful and has an obligation to refrain from aiding and 
assisting in the maintenance of practices leading to slavery.  
 
6.1.3 Principle of non-refoulement  
Under customary and treaty law, the principle of non-refoulement is given a considerable at-
tention of protection. Under human rights law, the principle of non-refoulement applies at all 
times, even when States or international actors operate or hold migrants extraterritorially.250 
The fault of refoulement lies in the deporting State taking action, which it knows or should 
know would expose a person to a foreseeable and real risk in a territory251, danger emanating 
not only from State authorities but also from non-State actors and that the State is not able to 
provide appropriate protection.252 Any action having “the effect of which is to prevent mi-
grants from reaching the borders of the State or even to push them back to another State”253 is 
considered unlawful as stated by the ECtHR. The EU’s pushback and pullback operations 
have these effects. This means that the EU is violating one of the basic principles of interna-
tional law, i.e. the principle of non-refoulement, by forcibly returning migrants to Libya where 
they could face a real risk of being subjected to inhuman treatment.254  
 
As concluded by the ECtHR in Hirsi, there is a real risk for migrants to be subjected to ill 
treatment in Libya and thus the principle of non-refoulement must be respected.255 To empha-
sise the fact that migrants should not be returned back to Libya, the UN Refugee Agency 
(UNHCR) has stated that Libya is not a safe country for return and that all States should “sus-
pend forcible returns to Libya … until the security and human rights situation has improved 
considerably.”256 As part of jus cogens, the principle of non-refoulement surpasses all con-
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ceivable justifications for departure and arrival prevention under international law.257 As en-
shrined in Article 41 of ARIO, the EU must respect obligations arising from a peremptory 
norm of general international law, and a breach of such obligation is serious if it involves a 
gross or systematic failure by the EU to fulfil its obligations arising from fundamental rules of 
international law. Thus leading to the fact that the EU can be held responsible for violating a 
jus cogens norm. While the principle of non-refoulement is clear and straightforward as a mat-
ter of law, as part of its migration policies, the EU’s practises point towards a deliberate ero-
sion of good faith compliance with this cornerstone protection, which must be respected under 
international law.258  
 
6.1.4 The right to leave  
The right to leave any country is enshrined in Article 12(2) of ICCPR and in Article 2(2) of 
Protocol No. 4 to the ECHR, thus suggesting the EU to respect the right. Since application of 
restrictions on the right must be based on clear legal grounds meeting the test of necessity and 
the requirements of proportionality, and the restrictions must not weaken the essence of the 
right, it can ne easily argued that the EU is violating one of the basic human rights. The EU’s 
pullback operations designed to complete inability to leave Libya are not in compliance with 
the rules of the ICCPR or Protocol No. 4 to the ECHR.  
 
Although the right to leave may be restricted under certain circumstances provided by law, i.e. 
the protection of national security, public order, public health or morals, or the right and free-
doms of others259, none of these should qualify as a reason to restrict migrants’ right to leave 
Libya, especially when taking into account the lawless situation of the State. Migrants are 
prevented from using their right to leave and there simply are no proper legal grounds for 
such prevention. The act of restricting the right to leave is controlled by the EU’s unlawful 
migration policies, and although conducted by Libyan agents, the acts are attributable to the 
EU.260 These acts constitute a breach of international obligation of the EU to respect basic 
human rights under international law, thus making it possible to hold the EU responsible un-
der Article 4 of ARIO.  
 
6.2 Accountability of Libya  
It is obvious that exploitation, arbitrary arrest and detention, and practices of slavery are pro-
hibited under international law and instruments, and that States have a positive obligation to 
protect individuals from such unlawful practices. When discussing the possibilities to seek 
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justice for the victims of human rights abuses in Libya, there are various ways to held Libya 
responsible for its omissions under international law. Although considered as a failed State, 
Libya’s failure to fulfil its obligations arising from international law will not prevent Libya 
from being held responsible for breaching international law.261 
 
6.2.1 Accountability arising from international conventions  
As a primary way, Libya as a State can be held responsible for breaching its obligations aris-
ing from international conventions. Consequently, Libya is in violation of rules arising under 
ICCPR since it has breached its obligation to protect migrants from not being subjected to 
forced labour (Art. 8(3)(a) ICCPR), slavery and slave trade (Art. 8(1) ICCPR), and servitude 
(Art. 8(2) ICCPR). In addition, Libya is in breach of its obligation to protect migrants from 
not being subjected to arbitrary arrest and detention (Art. 9(1) of ICCPR). Libya has not been 
able to follow the rules of the Slavery Convention, Forced Labour Convention nor the 
ICRMW, and thus is in breach of the obligations binding on Libya arising from the articles of 
these international conventions. Secondly, Libya can be held responsible for breaching its 
obligation arising under the regional legal document protecting human rights, i.e. the Banjul 
Charter. Article 5 of the Banjul Charter explicitly prohibits the all forms of exploitation, par-
ticularly slavery and slave trade, and Article 6 of the Banjul Charter provides the freedom 
from arbitrary arrest and detention.  
 
6.2.2 Accountability arising from the Articles on State Responsibility (ASR) 
Even though international human rights conventions are considered as lex specialis262, lex 
specialis is not applicable merely because a treaty provision exists dealing with the same sub-
ject as one that is the concern of a general rule of custom or general principles.263  In case a 
State fails to cease an on going violation of human rights, it can be easily argued that State 
responsibility might arise from Articles on State Responsibility (ASR) since States have a 
right to ensure that international law is respected.264 Since the rules of ASR are reportedly 
codification of customary rules265, and CIL prohibits a handful of human rights violations by 
States, including (1) slavery and slave trade, (2) arbitrary detention and (3) consistent pattern 
of gross violation of internationally recognised human rights266, Libya can be held responsible 
under ASR for not ensuring respect for international law. Obligations imposed on Libya by 
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peremptory norms necessarily affect the vital interests of the international community as a 
whole and may involve a stricter regime of responsibility.267 
 
Having said this, as a secondary way, Libya can be held responsible for its acts or omissions 
of the rules of general international law arises under the Articles on State Responsibility. As 
stated in Article 1 of ASR, “every internationally wrongful act of a State entails the interna-
tional responsibility of that State.” Under Article 2 of ASR, “there is an internationally 
wrongful act of a State when a conduct consisting of an action or omission (a) is attributable 
to the State under international law; and (b) constitutes a breach of an international obligation 
of the State.” In order to hold a State responsible, both of these requirements must be met.268  
 
As a State, Libya has a positive obligation under international law to protect all individuals 
within its territory from any possible human rights violations. Since human rights abuses, i.e. 
exploitation, arbitrary arrest and detention, take place in Libya, it is clear that Libya has failed 
to take appropriate steps to protect basic human rights, and such omission is attributable to 
Libya. Furthermore, Libya can be held responsible for the acts of its organs and officials lead-
ing to human rights abuses based on the fundamental principle that the State must have con-
trol over its organs and officials.269 Libya has not been able to provide human rights protec-
tion to migrants, thus having committed a violation of an international obligation incumbent 
on the State.270 In the case of Libya, both requirements laid down in Article 2 of ASR are met, 
meaning that Libya can be held responsible for its omission for not providing protection of 
human rights to migrants, thus resulting in violations of its international legal obligations.   
 
6.2.3 What if the EU is found responsible under ARIO? 
Although under the ICCPR, ICRMW, Slavery Convention, Forced Labour Convention and 
Banjul Charter and ASR Libya can be held responsible for human rights violations taking 
place in Libya, its responsibility might change in case the EU is found responsible for either 
directing and controlling, or coercing Libya through the EU’s pullbacks and pushbacks opera-
tions leading to human rights violations. As provided in Article 15 of ARIO, an IO directing 
and controlling a State in the commission of an internationally wrongful act is internationally 
responsible for that act if: (a) the organisation does so with knowledge of the circumstances of 
the internationally wrongful act, and (b) the act would be internationally wrongful if commit-
ted by that organisation. As the EU is controlling, directing and carrying out pushback and 
pullback operations through Libyan agents with the knowledge of migrants being subjected to 
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arbitrary detention leading to exploitation when returned back to Libya, such policy measures 
could lead to responsibility of the EU under Article 15 of ARIO.  
 
The EU is responsible for internationally wrongful acts, which are legally attributable to it, 
whether through direct actions or complicity, and regardless of the lawfulness of such acts 
under domestic or regional laws.271 Meaning the EU is responsible for extraterritorial viola-
tions committed by Libyan agents through pullback and pushback operations directed and 
controlled by the EU.272 Through its migration policies, the EU knowingly and intentionally 
provides instructions, directions, training and funding to Libyan agents to support unlawful 
migration prevention operations.273 Although conducted by Libyan agents and even non-State 
actors, this will not incur legal responsibility of the EU for violating international law.274 The 
EU cannot circumvent its own international obligations by simply externalising migration 
control practices to Libya.275 Instead, any support or instigation by the EU gives rise to com-
plicity in unlawful pullback operations conducted by Libyan agents and thus resulting not 
only in the right to leave but also in human rights violations taking place in Libya, i.e. arbi-
trary arrest, detention and exploitation of migrants.276 
 
Another way to hold the EU responsible for human rights violations taking place in Libya is 
to argue that the EU’s pushback and pullback operations coerce Libya to arbitrarily arrest and 
put migrants in detention, and thus subjected to other human rights violations as well, since 
Libya does not have the capacity to handle the situation in any other manner. As Article 16 of 
ARIO states, an IO coercing a State to commit an act is internationally responsible for that act 
if: (a) the act would, except for the coercion, be an internationally wrongful act of the coerced 
State or IO, and (b) the coercing IO does so with knowledge of the circumstances of the act.  
 
The prohibition of arbitrary arrest and detention is recognised under various international hu-
man rights conventions and under international law.277 The EU’s migration control measures 
through pushback and pullback operations are without any doubts unlawful and do not take 
into account migrants’ human rights since such operations remain inconsistent with the rules 
of IHRL. The EU’s complicity in human rights violations taking place in Libya becomes more 
severe when arbitrary detention leads to practices of slavery, thus emphasising the seriousness 
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of the situation migrants are subjected since the EU’s migration control operations in the 
Mediterranean are coercing Libya to commit human rights violations in the Libyan territory. 
This could lead to the fact that instead Libya being responsible for arbitrary arrest, detention 
and exploitation of migrants, the EU might be held responsible for these human rights viola-
tions taking place in Libya due to either directing and controlling operations leading to human 
rights abuses or coercing Libya to commit human rights violations on behalf of the EU. In the 
best-case scenario, the EU might be held responsible for both direction and control, and coer-
cion, thus shifting the burden of responsibility for internationally wrongful acts completely to 
the EU.  
 
6.3 How does the case come to be? 
Migrants who have suffered human rights violations or abuses as a result of the EU’s border 
governance operations must have the right to enjoy access to justice, access to effective reme-
dies, adequate and effective reparation for harm suffered, and access to relevant information 
concerning violations and how to seek justice.278 This means that there is way to seek justice 
for migrants who have been subjected to human rights violations due to the EU’s controver-
sial migration policies applied in Libya. In reality, migrants might not have knowledge re-
garding their human rights and how to access justice. In addition, they are most likely afraid 
of getting their voices heard. The victims of human rights violations committed by the EU 
have the possibility to seek justice from the EU before the courts of the Member States but 
this raises the question whether the responsibility of the EU can be regarded as the responsi-
bility of the Member States.279 Although an extremely interesting topic from a legal point of 
view, this matter is left outside of this paper.  
 
6.3.1 Another State vs. Libya  
In theory, States have the obligation and duty to investigate and prosecute human rights viola-
tions and abuses, impose sentences in proportion to the seriousness of the offences, and take 
measures in order to guarantee non-repetition.280 Since human rights remain mutual undertak-
ings owed to the other States parties to the respective international conventions, every State 
party has the right to require other parties to respect these promises.281 To ensure that justice 
prevails, any State party to the ICCPR, ICRMW, Slavery Convention, Forced Labour Con-
vention and Banjul Charter has the right, and even a duty, to bring a legal action against Libya 
for its human rights violations.282 Due to the fact that violations of human rights are based on 
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the consideration of the common interest of the international community283, under Article 
48(1)(b) of ASR, any other State is entitled to invoke responsibility of Libya for breaching its 
obligation to protect human rights violations from happening. The idea that any State can in-
voke responsibility effectively signals that any State can act against Libya carrying out 
wrongdoing, and thus some way recognises the public element in the system of international 
law.284  
 
Although there is a possibility for other States to bring a legal action against Libya, the author 
believes this not to happen due to the overall lawless and unstable situation in Libya and the 
EU will be held accountable, one way or another, for its operational measures aimed at pre-
venting migration and leading to human rights violations in Libya. Whether actions are to be 
brought against the EU resulting in a legal case or in a debate for change in the EU’s migra-
tion policies will currently remain unanswerable. As there are indications and evidence of the 
EU’s complicity in human rights violations taking place in Libya, this should lead to the re-
sponsibility of the EU for its internationally wrongful acts under ARIO.  
 
6.3.2 EU Member States vs. the EU  
Although some of the EU Member States, especially France, have expressed their concern 
regarding the EU’s actions to prevent migration from Libya, the likelihood for the EU Mem-
ber States to bring legal actions against the EU is extremely low and almost impossible since 
the EU currently is not a Party Member to the ECHR, and thus its acts cannot be the subject 
of applications to the ECtHR.285 Even if this were possible for the EU Member States, it 
would lead to investigations on the State seeking to hold the EU accountable for its complicity 
in human rights violations. As the EU Member States have agreed to certain EU migration 
policies, especially the Malta Declaration affecting the lives of the migrants in Libya, bringing 
legal actions against the EU would show how the EU Member States have double standards. 
Furthermore, this would lead to political controversy within the EU and its Member States.  
 
6.3.3 Actions be taken by the international community 
Due to the lack of progress on fighting impunity for serious human rights violations, the in-
ternational community should support Libya through the creation of additional accountability 
mechanisms, such as joint international Libyan tribunals, with the aim of complementing the 
ICC and national courts.286 This way Libya as a State could also seek justice by bringing legal 
actions based on ARIO against the EU for coercing Libya to commit human rights violations. 
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As the UN High Commissioner for Human Rights Mr Zeid has said, “the international com-
munity cannot continue to turn a blind eye to the unimaginable horrors endured by migrants in 
Libya.”287 As the Special Rapporteur on torture and other cruel, inhuman or degrading treat-
ment or punishment Mr Melzer has expressed, States and international community should 
enable migrants to individually challenge any decision as to their detention and treatment be-
fore a competent judicial or administrative body.288  
 
The Human Rights Committee (HRC) oversees the implementation of the ICCPR, thus being 
able to give non-binding opinions and entertain individual complaints but unfortunately it 
lacks the power to make their decisions binding.289 Since the HRC functions as a body of in-
dependent human rights experts, its influence regarding statements is viewed as highly author-
itative290, thus giving more value to its opinions. International community and States should 
consult the HRC as well as the Human Rights Council in order to establish the best way to 
seek justice for the victims of human rights violations in Libya. As an option, States should 
set up a national or regional truth commission tasked with discovering and revealing the truth 
about the situation of migrants in Libya.291  
 
6.3.4 International Criminal Court as an option? 
Depending on the facts and circumstances of individual cases, crimes against migrants may 
fall within the jurisdiction of the International Criminal Court (ICC).292 As has been seen, 
migrants are subjected to widespread and serious human rights violations in Libya. Enslave-
ment, arbitrary arrest and detention, violations of the right to leave as well as the principle of 
non-refoulement are results of deliberate policies practiced by the EU with a view to control 
migration.293 For the most part, these violations follow a programmatic pattern and can be 
described as systematic, meaning that in view of the scale and gravity of these violations, and 
due to the fact of causal connection to policies, these violations can amount to crimes against 
humanity.294 These crimes are well established under CIL, especially the ones violating jus 
cogens norms, and can be identified as crimes falling within the Statute of the ICC.295 Since 
crimes against humanity can be committed through complicity and instigation, the EU might 
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be held criminally accountable for its migration policies affecting the lives of migrants in 
Libya. Criminal liability can potentially concern the EU as a policy maker for implementing 
policies and practices, including arrangements with Libya and non-State actors, which know-
ingly create or maintain the circumstances for these violations to be committed.296 The EU’s 
migrations policies exposing migrants to foreseeable risks of human rights violations may and 
should give rise to universal criminal responsibility under applicable customary and treaty law 
to be adjudicated in the ICC.297  
 
6.4 Conclusion 
Due to the fact that accountability for serious human rights violations must be ensured, the 
EU can be held responsible for internationally wrongful acts under ARIO by (1) knowingly 
providing aid and assistance to Libyan agents committing human rights violations in Libya, 
(2) aiding and assisting the sheer maintenance of an illegal situation leading to violations of a 
jus cogens norm having erga omnes status, and (3) violating the principle of non-refoulement 
and the right to leave any country. Under international human rights conventions and ASR, 
Libya can be held responsible for violating freedoms from forced labour, slavery, arbitrary 
arrest and detention. Although considered as a failed State, this does not prevent Libya from 
being held responsible for breaching IHRL. Libya’s responsibility might change if the EU is 
also responsible for either directing and controlling, or coercing Libya to commit human 
rights violations through its pullback and pushback operations.  
 
Although other States have the possibility to bring legal action against Libya, this seems unre-
alistic because of the lawless situation in Libya. Due to political controversy, the likelihood 
for EU Member States to bring legal actions against the EU is low. Therefore international 
community should step in either by creating joint international Libyan tribunals or setting up a 
truth commission. Depending on the facts and circumstances of individual cases, and if hu-
man rights violations taking place in Libya amount to crimes against humanity, this should 
trigger the EU’s liability under universal criminal responsibility falling within the jurisdiction 
of the ICC.  
 

7 Conclusion 
The situation in Libya remains unstable and dire, and as the EU’s external migration-control 
policies aim to block the way from Libya to the European territory, this leads to various con-
cerns regarding migrants’ human rights. This paper set out three research questions (RQ): (1) 
how the EU’s migration policies applied in the case of Libya are affecting the lives of mi-
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grants, and if these policies are violating international human rights, (2) is there a way hold 
the EU responsible for human rights violations taking place in Libya or does this responsibil-
ity strictly belong to Libya, and (3) what are the possible options to seek justice for the vic-
tims of human rights abuses in Libya?  
 
Regarding RQ1, the EU has implemented migration-control policies that are trapping mi-
grants in Libya and becoming exposed to arbitrary arrest, detention and exploitation. Evi-
dence suggests that human rights violations are direct results of the EU’s migration policies 
applied in the Mediterranean. Pushback operations conducted by interception of vessels carry-
ing migrants and forcibly returning them to Libya violate the fundamental principle of non-
refoulement. Pullback operations prevent migrants from leaving Libya, thus violating the right 
to leave any country. Although externalisation of border control is often justified based on the 
fact that it disrupts business model of exploitation of migrants, the EU’s migration policies 
put migrants to even greater risk by trapping them in unstable Libya.298 Therefore it is clear 
the EU’s migration policies are affecting the lives of the migrants in Libya and violating basic 
principles of international law.  
 
This brings us to RQ2. The link between EU migration policies and human rights violations 
of migrants taking place in Libya is clear, and triggers international responsibility under 
ARIO. Firstly, the EU can be held responsible for knowingly providing aid and assistance to 
the LCG, thus supporting the maintenance of an illegal situation taking place in Libya. Sec-
ondly, the EU controls, directs and carries out pushback and pullback operations through Lib-
yan agents with the knowledge of how migrants will be subjected to human rights violations 
in Libya. Thirdly, the EU coerces Libya to make migrants subjected to prolonged and wide-
spread detention leading to exploitation, since there is no other way to deal with the on going 
crisis.299 Therefore the EU must be held responsible for its unlawful migration-control poli-
cies remaining inconsistent with the rules of IHRL. This also answers the second part of RQ2. 
Although under relevant human rights treaties and the articles of ASR, Libya can be held re-
sponsible for human rights violations taking place within its territory, such State responsibility 
changes if the EU is found responsible for either directing and controlling, or coercing Libya 
through its migration control policies leading to human rights violations.  
 
As for RQ3, with the support of the international community, the Libyan authorities must 
address the human rights crisis and the EU’s complicity in the violations of human rights of 
migrants. The EU’s unlawful migration policies disregarding human rights protection must 
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trigger international responsibility.300 A national or regional truth commission should be set 
up by States tasked with revealing the truth about the EU’s complicity in the human rights 
violations of migrants in Libya. In case human rights violations amount to crimes against hu-
manity, this would trigger the EU’s criminal responsibility under the ICC. What is sure is that 
the international community needs to bring actions against the EU, otherwise the EU will 
walk away from international responsibility, and continue with its questionable migration 
policies leading to unlawful operations preventing migrants from leaving Libya or entering 
the European territory.  
 
It is time to have an open discussion on the hidden objectives of the EU’s migration policies 
applied not only in Libya but in other African countries as well. Policy failures can reveal real 
objectives and the more “supranational bodies do to restrict and manage migration, the less 
successful they seem to be.”301 Policy measures taken by the EU in the case of Libya should 
lead to a new debate within the academic world, i.e. whether the freedoms and fundamental 
principles enshrined under international law are losing their legal status when discussing 
global migration, safe and legal pathways for migration, and the real objectives of migration 
policies. Furthermore, as migration and human rights law often clashes with state sovereignty 
and politics, possible legal justifications for the EU and/or Libya’s violations of specific fun-
damental principles and rights should be examined. This indicates the complicate yet intri-
guing relationship between (international) migration and human rights law. 
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