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Suing oil and mining companies for environmental damage - procedural barriers 

and opportunities in a comparative context 

 

1. Introduction  

Many large oil companies and mining companies are based in the EU or the US, but operate via subsidiaries 

in the developing world. If such operations lead to environmental damage, the question arises of to what 

extent the subsidiary and the parent company can be held liable for the losses. As a starting point, a parent 

company and its subsidiary are regarded as two separate entities. This means that prima facie, the parent 

company cannot be held liable for the wrongful acts of the subsidiary. Consequently, suits for damages 

suffered by third parties must be brought against the subsidiary in the jurisdiction in which it is based, most 

often a country in the developing world. For several reasons, this may not be an attractive option for the 

third party. Consequently, until recently, suits for environmental damage caused in the developing world 

have, in practice, been more or less barred. However, recent developments in substantive law in Europe 

seem to have changed this, so that parent companies are now being sued in Europe for environmental 

damage caused by their subsidiaries in the developing world. Moreover, subsidiaries are also being sued in 

Europe. By focusing on three recent examples from Dutch law and UK law, this article examines the extent 

to which it is possible for European courts to dismiss such claims and the extent to which the substance of 

the case impacts on this. 

    

Briefly about relevant substantive law         

In Europe, a recent breakthrough came with the Chandler case (Chandler v. Cape (2012) EWCA Civ. 525), 

decided by the English Supreme Court. 

The case concerned a worker, Mr. Chandler, who for years had been exposed to asbestos at his workplace and 

ended up becoming ill. Mr. Chandler sued the parent company, claiming damages, alleging that it had been the 

parent company’s responsibility to ensure a safe working environment in the factory, owned by the subsidiary.  

The court agreed and awarded damages to Mr. Chandler.  

The reasoning in the case is highly interesting.1 Thus, the court found that a parent company could be held 

liable for wrongs of the subsidiary in situations where: a) the parent and the subsidiary are in the same 

business, b) the parent company has superior knowledge, c) the parent knew or ought to have known that 

the subsidiary’s work system was unsafe, d) the employee had relied on the parent company using its 

superior knowledge for the employee’s protection. 

                                                           
1 For an analysis, see Rott and Ulfbeck, Supply Chain Liability of Multinational Corporations, ERPL 3-2015 (414-436), p. 
431 ff. 
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The case did not involve foreign direct liability, since both the parent company and the subsidiary were 

based in the UK. However, it cannot really be ruled out that the above requirements could also be fulfilled  

in a foreign direct liability case, where damage has been caused in the developing world.2 Moreover, the 

Chandler case has already been relied on as the leading case in several pending foreign direct liability 

cases.3 One of the reasons why the case has become central is that, even if according to private 

international law rules a case must be decided on the basis of the local law applicable in a jurisdiction in the 

developing world, this law will, for historical reasons going back to colonial times, often be based on English 

law. 

Whereas Chandler concerned workers’ injuries, several cases pending today concern environmental 

liability, raising the question of to what extent the criteria set out in Chandler can be regarded as also being 

applicable in an environmental law case, and if so, how. This is uncertain. 4 

As will be shown in the following, it seems that this uncertainty at the substantial level also spills over, to 

some extent, into the procedural level, when it needs to be decided where there is jurisdiction for claims 

relating to foreign direct liability cases.  There are two basic questions: 1) to what extent can the parent 

company be sued in its home state when the case concerns the possible tort liability of the parent company 

for wrongs committed by a subsidiary in the third world?, and 2) to what extent can the subsidiary be sued 

together with the parent company in the home state of the parent company? 

           

2. The Brussels Regulation Regime    

2.1. Claims against the parent company 

It is a basic rule under the Brussels Regulation Regime that a person can always be sued where the person 

is domiciled. Today, this follows from article 4 (1) of the Brussels I Regulation5, which has the following 

wording: “Subject to the Regulation, persons domiciled in a member State shall, whatever their nationality, 

be sued in the courts of that member State”.6 A company is domiciled where it has its a) statutory seat, b) 

central administration, or c) principal place of business.7 

Thus, it follows from these provisions that parent companies based in an EU member state can be sued in 

this state by any plaintiff, regardless of where the plaintiff is domiciled. Thus, plaintiffs from the third world 

can – as a starting point – sue a parent company in the EU based on this provision.   

As to the background to the rule, the following is stated in the preamble (para 15): 

                                                           
2 This was pointed out at an early stage in A. Sanger “Crossing the corporate veil: The duty of care owed by a parent 
company to the employee of its subsidiary”, CLJ (2012), 478, at p. 481.  
3 See further below. The Chandler case has also been relied on in the Bodo litigation and in the KIK case which is now 
pending in Germany. 
4 It is not the purpose of this article to analyse further the substantive law aspects of the case, rather it is the 
procedural aspect that is in focus. 
5 Regulation no. 1215/202, previously Regulation 44/2001/EC 
6 The provision is a successor to the former article 2 with the same wording 
7 See article 63. For an interpretation of this rule under UK case law, see A. Sanger, Corporations and transnational 
litigation: Comparing KIOBEL with the jurisprudence of English Courts, Ajil Unbound (2014), e-23 ff, at e-25. 
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“The rules of jurisdiction should be highly predictable and founded on the principle that jurisdiction is generally based on the 

defendant’s domicile. Jurisdiction should always be available on this ground save in a few well- defined situations in which the 

subject-matter of the dispute or the autonomy of the parties warrants a different connecting factor… ”. 

Thus, the aim of predictability is central with regard to the understanding and interpretation of the 

provision.  

2.2. Claims against the subsidiary 

With regard to claims brought against defendants not domiciled in an EU member state, it follows from art. 

6(1) of the Brussels I Regulation that the question of jurisdiction is left for the member state to decide. In 

other words, the extent to which a subsidiary based in the developing world can be sued in a court in an EU 

member state will depend on national procedural law.8 

As will be apparent in the following, some national legal systems provide for the opportunity to bring claims 

against defendants based outside of the EU in a court in an EU member state. Moreover, some jurisdictions 

allow for claims being brought against a subsidiary based in the developing world in an EU member state, 

to the extent the claim against the subsidiary is sufficiently connected to the claim against the parent 

company, turning the claim against the parent company into what has been called an “anchor claim” for 

the claim against the subsidiary. 

2.3. The inapplicability of the forum non conveniens doctrine  

Finally, it should be mentioned that it seems to have become generally accepted that, since the CJEU (ECJ) 

decision in Andrew Owususu v. NB Jackson and Others9, it is not possible to dismiss a claim on the basis of 

the “forum non conveniens” doctrine.10 This means that claims against the parent company cannot be 

dismissed on the basis that it is not convenient to hear the case in an EU member state court, or rather 

more convenient to hear it in a court in the developing world where the damage has occurred. Thus, if a 

case is to be dismissed it must be on other grounds than forum non conveniens.11 

 

3. The Dutch experience 

3.1. Shell (Nigeria), ECLI: NL: GHDHA: 2015:3586 (December 2015) 

In this case, the department of environmental affairs in Nigeria sued the oil company on behalf of a local 

Nigerian community. The case concerned environmental damage caused by a leak from an oil tank. The 

plaintiff sued both the parent companies, one of which (Shell Petroleum) was based in the Netherlands, as 

well as the subsidiary, SPDC, based in Nigeria as operator of the pipeline, in a Dutch court.  

                                                           
8 Article 8(1) in the Brussels I Regulation also provides for the possible joinder of cases, provided there is a sufficient 
connection between the claims. However, this provision only applies to claims brought against defendants based in EU 
member states. According to the provision, the relevant criterion is whether “the claims are so closely connected that 
it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments”.  
9 C-281/02 
10 See Rott and Ulfbeck, Supply Chain Liability of Multinational Corporations, ERPL 3-2015 (414-436), at p. 417 with 
further references. 
11 Nevertheless, the doctrine is still mentioned and there is attempted reliance on it by claimants in current cases, 
including some of the cases that will be dealt with below.   
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With regard to the claims against the parent companies, the court notes first focused on the claim against 

Shell Petroleum, and noted that the company has a registered office in The Netherlands. For this reason 

there is jurisdiction under art 2(1) of the (former) Brussels I Regulation.12 As regards RDS and Shell T&T, the 

court commentsedthat there were no registered offices in the Netherlands, but found that the court had 

jurisdiction according to art 2(1) in conjunction with art. 60(1) and according to art 6(1) and /or art. 24 in 

the Brussels I Regulation. These issues were not in dispute in the case13.  

With regard to the claim against the subsidiary (SPDC), the court noted that according to the Dutch CCP 

(Code of Civil Procedure) art 7(1), there would be jurisdiction for a claim against the subsidiary as a related 

claim, “provided the claims against the various defendants are connected to the extent that reasons of 

efficiency justify a joint hearing”. 

The subsidiary argued that in the end the test should be whether the claims against the parent companies 

could possibly be awarded. In this regard, the court noted that: “If it is clear in advance that claims against 

RDS (the so called anchor claims) are obviously bound to fail and for that reason cannot possibly be 

allowed, [author’s italics] it is hard to imagine that reasons of efficiency nonetheless justify a joint hearing”. 

In this way, the court by way of implication accepted that the likelihood of the success of the claim against 

the parent company is indirectly also relevant when determining whether the court has jurisdiction to hear 

the claim against the subsidiary. However, after having made rather brief references to the Chandler case 

and related cases, the court found that the possibility could not be ruled out in advance that a parent 

company could become liable for the acts of a subsidiary.   

The court therefore moved on to consider whether there was a sufficient connection between the claim 

raised against the parent company and the claim raised against the subsidiary. In making this assessment, 

the court found that the following criteria were relevant: i) the acts and omissions of SPDC as a group 

company played an important role in the assessment of the possible liability of RDS as top holding, ii) the 

claims were identical, iii) the facts in the two cases were identical, iv) the questions of facts primarily 

concerned the question what caused the spill, v) further investigations with regard to the facts were 

required, vi) these investigations should be carried out by a single court to avoid divergent findings. 

Based on these criteria, the court reached the conclusion that the claims were connected to the extent that 

reasons of efficiency justified a joint hearing. 14 On this basis it was concluded that there was jurisdiction for 

both claims in the Dutch court.  

3.2. Comments on Dutch law  

                                                           
12 Now article 4(1) 
13 Para 3.1. in the ruling 
14 The court added that the same result would arise according to the Brussels Regulation regime, ie. art 6(1) Brussels I 
Regulation (now art 8(1) EC Regulation no. 1215/202), according to which the relevant criteria is whether : “The claims 
are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable 
judgments”. More specifically, it is relevant whether there is the same situation of facts and law and that the suit 
against the parent company is not an attempt to circumvent the jurisdictional rules. The court added that: “The above 
does not change because the legal bases of the claims against SPDC and RDS differ, or at least do not coincide 
altogether”. It also added that it was not unforeseeable for SPDC that they might get sued. 
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With regard to jurisdiction for the claim against the parent company, it was the clear starting point of the 

court that there was jurisdiction under art. 2(1) in the (former) Brussels I regime. 

However, to some extent the court was forced to address the merits of the case and the likelihood of the 

success of the claim against the parent company even though this had not been brought up by the parent 

company itself in an attempt to avoid jurisdiction for the claim in the Netherlands and although jurisdiction 

for the claim against the parent company was not disputed. The reason for this is that there was only 

jurisdiction for the claim against the subsidiary if it was considered efficient to bring this claim together 

with the claim against the parent company and the court found that it could not be considered efficient to 

allow for the subsidiary’s claim if it was obvious that the claim against the parent company would fail. In 

this way, a trying of the merits of the case was brought into the case “through the back door”. It is not clear 

whether the court found that the claim against the parent company could also be dismissed if it was 

obvious that it would fail. Thus, the court used the formulation “cannot be allowed”, which could refer to 

either dismissal or rejection. Regardless of this, it is worth noticing that the court did not go deeply into the 

question of whether it was likely that the claimant would succeed with the claim against the parent 

company (the merits of this claim).    

   

4. The UK experience 

4.1. The Vedanta case - 2016 EWHC 975 (TCC) (May 2016) 

The case concerned 188 Zambian citizens suing for environmental damage caused to the river forming the 

basis of their livelihoods. The damage was allegedly caused by the activities of a copper mine owned by the 

company Konkola Copper Mines Plc (KCM), incorporated in Zambia, and a subsidiary company to the 

parent company, Vedanta Resources Plc (Vedanta), domiciled in the UK.     

With regard to the claim against the parent company, the court started out by referring to art 4(1) of the 

Brussels I Regulation and stated that none of the exceptions in the Regulation applied to the case. The 

court then moved on to consider three arguments put forward by Vedanta in support of the view that the 

court did not have jurisdiction, and for that reason should either issue a declaration 15 to this effect or else 

stay16 the proceedings.   

Firstly17, it was argued that the case against Vedante should be stayed on forum non conveniens grounds. 

However, the judge saw no reason why the Owusu decision should not be applied and rejected 

staying/dismissing the case on this basis.  

Secondly18, Vedanta argued that bringing a claim against it was in fact abuse of EU law in the sense that the 

claim against Vedanta was allegedly only used as a “hook” to enable a claim against KCM before the English 

court. This argument was also rejected by the court which, by referring inter alia to the Chandler case, 

found that “on the face of the pleading” there was a “real issue” between the parties and, consequently, it 

                                                           
15 Para 4. 
16 Para 4. 
17 Para 64 
18 Para 73 ff 
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could not be said that the sole purpose of the claim against Vedanta was to act as a hook for a claim against 

KCM. 

Thirdly19, Vedanta argued that the case should be stayed/dismissed on “case management” grounds, since 

according to Vedanta, the claim against it was not viable and that if there was no claim against KCM it 

would be safe to conclude that there would never be a trial of the claim against Vedanta. Although the 

court found that it did retain its case management options even after Owusu, it found that there was no 

basis for staying the procedure on the basis of case management needs.  

Consequently, the judge concluded that there was no basis for staying/dismissing the case against Vedanta.   

With regard to the claim against the subsidiary (KCM), the court started out by stating that the relevant 

rules were to be found in the UK national set of rules “Practice Direction 6B”, the relevant part of which 

provides: 

3.1 The Claimant may serve a claim form out of the jurisdiction with the permission of the court under 6.36 

where –  

(3) A claim is made against a person (“the defendant”) on whom the claim form has been or will be served 

(otherwise than in reliance on this paragraph) and- 

(a) there is between the claimant and the defendant a real issue which it is reasonable for the court to try; and 

(b) the claimant wishes to serve the claim form on another person who is a necessary and proper party to that 

claim”. 

The rule is usually referred to as the “necessary and proper party” gateway.  It reflects the “hook” line of 

thought touched upon above, in the sense that in order for the claim against the subsidiary to have a basis 

it is a necessary precondition to show that there is a real issue between the claimant and the parent 

company. In other words, just as in the Dutch case, in order to establish jurisdiction for the claim against 

the subsidiary, it is necessary for the court to go into the merits of the case against the parent company.     

In order to come to a conclusion with regard to the question whether there is a “real issue” between the 

parent company and the claimant,  the court – here - quite thoroughly analysed relevant case law, 

consisting in particular of the Chandler decision and related cases. On this basis, it reached the conclusion 

that there was a real issue between the parties20. The court also found that it was reasonable for the court 

to try the issue (finding it difficult to define the content of this criterion)21. Finally, the court reached the 

conclusion that the subsidiary was a necessary and proper party to the claim against Vedanta, finding that 

Vedanta and KCM were “broadly equivalent defendants”.22  

                                                           
19 Para 83 ff 
20 Para 126 
21 Para 135 ff 
22 Para 146. The court also made reference to two tests that have been applied in previous case law: 1) “Supposing 
both parties had been within the jurisdiction would they have been proper parties to the action?” (para 138) and 2) 
“..a serious issue involving (the foreign defendant) which is connected to the matters in dispute in the proceedings, 
and it is desirable to add (the foreign defendant) so that the court can resolve that issue” (para 139).  
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On this basis, the court found that there was also jurisdiction for the claim against KCM. It is interesting to 

note, that with regard to the question of jurisdiction for the claim against the parent company, it was 

sufficient for the court to note that “on the face of it” there was a real issue between the parties and for 

that reason there was no basis for assuming abuse of EU law, whereas with regard to the question of 

jurisdiction for the claim against the subsidiary, the court went much deeper into the question of whether 

there was a real issue between the parties.      

Entirely parallel questions were raised in the Shell (Nigeria) case, dealt with below. However here, the court 

reached a different result.  

 

4.2. The Shell (Nigeria) Case: 2017 EWHC 89 (TCC)  (January 2017) 

The case concerned a group action, brought by His Royal Highness Emere Godwin Bebe Okpabi, 

representing 40.000 individuals, all Nigerian citizens, who were claiming damages for environmental 

damage that had resulted from oil spills from pipe lines and infrastructure in and around Bille Kingdom in 

Nigeria. The claims were brought against both the parent company (RDS) based in the UK and the 

subsidiary (SPDC) based in Nigeria and the case concerned the question of whether there was jurisdiction 

for these claims in the UK court.  

With regard to the claim against the parent company (Royal Dutch Shell, RDS), the court acknowledged that 

prima facie there was jurisdiction on the basis of art 4 (1) in the Brussels Regulation and also 

acknowledged, by reference to the case Owusu v. Jackson (2005) QB 801, that the claim could not be 

dismissed on the basis of forum non conveniens. However, the court found that athe requirements in the 

UK national set of rules “Practice Direction 6B” referred to above must also be fulfilled.  

The court found that: “Neither the terms of the Recast Regulation, nor the case of Owsusu v. Jackson 

removes that as a step to be considered…”23. In other words, although there was prima facie jurisdiction for 

the claim against RDS based on the Brussels I Regulation, the case against RDS could still be dismissed if the 

court found that there was no “real issue“ between the parties. Accordingly, the court examined the extent 

to which it must be assumed that the plaintiffs would be able to succeed with a claim against RDS. The 

examination of the substantive law issues in this regard is detailed and goes in depth. The court reached 

the conclusion that the claims against RDS would fail24. In other words, there was no “real issue” between 

the parties. For that reason, the claims against RDS would not proceed before the English court.          

With regard to the claim against the subsidiary (SPDC), this matter became straightforward for the court. 

Since the “anchor claim” against RDS had been dismissed, the claim against SPDC was also dismissed. Thus, 

the court did not need to address the issue of whether SPDS was a “necessary and proper party” to the 

claim. The court simply stated: “ Absent the existence of proceedings on foot in England against RDS, there 

is simply no connection whatsoever between this jurisdiction and the claims brought by the claimants, who 

                                                           
23 Para 69 
24 Para 122 
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are Nigerian citizens, for breaches of statutory duty and /or in common law for acts and omissions in 

Nigeria, by a Nigeria Company” 25 

 

4.3. Comments on UK law  

It is not easy to get a clear picture of English law on these issues, based on these two cases. The facts are 

very similar. Nevertheless, the approaches taken in the two cases are different. In the first case, the judge 

was satisfied that the claim against the parent company could not be dismissed as abuse of EU law since 

“on the face of it” there was a real issue between the parties, whereas in the second case the judge found 

that the criteria found in English law with regard to jurisdiction for the claim against the subsidiary were 

also relevant with regard to the decision as to whether there was jurisdiction for the claim against the 

parent company under article 4(1) of the Brussels I Regime. This approach differs not only from the 

approach taken in the first English case but also from the approach taken in the Dutch case. Thus, in the 

second English case the likelihood of the success of the claim against the parent company became 

determinant for the formal question whether there was jurisdiction for the claim at all, and considering the 

level of detail the decision on the formal issue in reality came close to a decision with regard to the 

substance of the case.  

 

5. Conclusion 

Special national rules potentially granting jurisdiction to sue a subsidiary in the same court as the parent 

company may indirectly have an impact on the interpretation of the Brussels I Regulation art 4(1), with 

regard to the jurisdiction for the claim against the parent company. In recent practice from the UK there 

are signs that in essence, the likelihood of the success of the claim against the parent company may, in this 

way, become a criterion for deciding whether there is jurisdiction under art 4(1) of the Brussels I 

Regulation. This contrasts with the wording of the article, according to which the only relevant criterion is 

whether the company is registered in the country in which it is sued. It also contrasts with the purpose of 

the article which, according to the preamble, is to provide predictability, since turning the formal issue into 

a substantive issue makes it less clear whether there is jurisdiction for a claim or not. The more correct 

application of article 4(1) in this type of case seems to be exemplified by the Dutch decision in the Shell 

Nigeria case and by the UK decision in Vedanta case. In contrast, if the reasoning in the UK Shell Nigeria  

case is followed, a national provision that on the face of it may seem beneficial to would potential plaintiffs 

in the developing world, may in reality prove to be a disadvantage.    

 

 

                                                           
25 The judge stresses however, that he finds that this case can be distinguished from the Vedanta case, since in Zambia 
there is no access to justice.  However, the theme of “access to justice” does not seem to form part of the premises 
for the decision, cp. The case Connelly v. RTZ Corp. (1998)1 A.C. 854 (HL).  
 


