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Enforcement of the Sulphur in Fuel 
Requirements: Same, Same but 
Different 

Henrik Ringbom 

1 Introduction 
A new set of rules govern ships' air emissions and fuel quality requirements in 
Sulphur Emission Control Areas (SECAs) since 1 January 2015. In the Baltic Sea, 
English Channel and large parts of the North Sea,1 it is thereby no longer permitted 
to use fuel containing more than 0.1 per cent sulphur, unless equivalent methods 
are in place. In view of their economic implications for ship operators, these 
requirements were unusually controversial before and after their adoption in 
2008. Since their entry into force, focus has shifted to implementation and 
enforcement. It is widely accepted, by governments 2  and industry 
representatives3 alike, that a strict policy for enforcement is necessary to ensure 
that non-compliance is not encouraged and that operators that comply with the 
new rules are not placed in an economically disadvantageous position.  
 
Yet, to date very few sanctions have been imposed on ships for failure to comply 
with the new rules. This is not because compliance has been impeccable, even if it 
is true that poor implementation of the fuel quality requirements in SECAs does 
not appear to have been a major concern in the first two years of their operation.4 
More likely explanations for the relative lack of enforcement are that non-
compliances are not detected at all, in particular at sea, and that the legal 

                                                        
 Professor II, Scandinavian Institute of Maritime Law, Faculty of Law, University of Oslo, 
Norway; Adjunct Professor (Docent) Department of Law, Åbo Akademi University, Turku/Åbo, 
Finland. The article is a shortened and slightly modified version of a study made by the author in 
the context of the CompMon project: 'The Legal Framework for Monitoring and Enforcing 
Compliance with the Sulphur in Marine Fuel Requirements of Marpol Annex VI, Draft Report 
Prepared by Åbo Akademi University, Co-financed by the Finnish Ministry of Transport and 
Communications and the European Union’s Connecting Europe Facility (2014-EU-TM-0546-S), 
available at http://compmon.eu/reports.  
1 The precise limits of the two Northern European SECAs are made through references to the 
special areas under Annexes I and V respectively. See MARPOL Annex VI, regulation 14(3). 
2 At regional level, the European Commission has established a European Sustainable Shipping 
Forum (ESSF) to enable dialogue between Member States and brings together governments and 
maritime industry to discuss practical issues that could be encountered during the implementation 
of the Sulphur Directive. More information about ESSF can be found at: 
http://ec.europa.eu/transparency/regexpert/index.cfm.  
3 See e.g. www.tridentalliance.org  
4 See e.g. the various reports of at-sea monitoring as presented at http://compmon.eu/reports. 
According to the Danish Maritime Authority's action plan on efficient enforcement of regulations 
on ships' sulphur emissions from 2016, preliminary inspection data indicated a compliance rate of 
94% in the SECA, while remote sensing measurements in Danish waters indicated a compliance 
rate of 2%.  

http://ec.europa.eu/transparency/regexpert/index.cfm
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framework governing enforcement is not effective for dealing with this type of 
pollution, even if detected and confirmed.  
 
This article addresses the latter aspect, i.e. the international legal framework for 
enforcing the rules, and places a special emphasis on sanctions for non-
compliance, which is considered to represent a particularly weak link in the 
existing enforcement scheme (section 6) and on the availability of other 
supplementary enforcement measures (section 7). The preceding sections 
address the regulatory framework for such measures, notably in terms of material 
standards (section 3) and jurisdictional limitations (section 4).  
 
Questions relating to implementation and enforcement of the sulphur in fuel 
requirements have recently gained further relevance through the decision by the 
International Maritime Organization (IMO) in October 2016 to strengthen the 
sulphur in fuel requirement on a worldwide basis as from 1 January 2020. The 
issues discussed in the article will therefore be of global relevance when the new 
requirements come into effect. 

2 Some key differences to other forms of ship-source 
pollution 
The enforcement of ship-source pollution more generally is governed by a well-
established legal framework at international level, set up by jurisdictional rules of 
UNCLOS and technical rules established by the IMO, notably the International 
Convention on the Prevention of Pollution from Ships (MARPOL). However, in 
comparison to other forms of ship-source pollution, such as oil discharges, the 
enforcement of air emission standards presents some particularities and specific 
challenges, which justify a separate legal assessment of this specific matter.  
 
As opposed to oil spills, air emissions do not happen as a result of isolated events 
or incidents of a one-off nature, but are of a continuous operational nature. 
Compliance with the rules entails significant costs for ship operators.5 Conversely, 
there are important gains to be made by rule avoidance and it is technically 
relatively easy to switch between compliant and non-compliant fuel. This starting 
point would call for a robust monitoring and enforcement system, including at sea, 
and sizeable penalties for identified instances of non-compliance. Yet air 
emissions involve specific challenges in both areas 
 
Unlawful emissions are not as easily detected as oil spills. Even an initial indication 
of non-compliance requires sophisticated equipment and the eventual verification 
of a violation is a technically complex operation, requiring specialist expertise and 
equipment and a considerable amount of time. The continuous character of the 
violation also means that proof that the rules have been violated at a given 
moment does not necessarily say much about the extent or duration of the 
violation. 

                                                        
5 By operating on non-compliant heavy fuel oil, a medium-sized container ship can save up to 
150.000 USD on a return trip through the Northern European SECA. See e.g. 'Sulphur in Marine 
Fuels', Policy Paper, Danish Shipowners' Association, August 2016.  
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Even if proof of the (objective) violation is available, the infringement also needs 
to pass the requirements on (subjective) culpability of the persons concerned. 
Many persons are involved in the decisions relating to fuel usage and the ones who 
carry out the operations in practice are not necessarily the ones that benefit  from 
them. The range of liable persons and the level of culpability required for an 
infringement are regulated at national level, but in most cases some degree of 
negligence is required. Proving negligence is also complex when it comes to fuel 
quality requirements. High sulphur contents in the fuel may be due to many 
different reasons. Documentary evidence is normally not available to demonstrate 
culpability while proof that compliant fuel has been purchased is normally easy to 
present.6 
 
Moreover, the principles for characterizing the violation and addressing the size 
of penalties for environmental infractions are commonly based on the 
environmental harm or the level of danger for humans or the environment of the 
infringement, which is not suitable for air emission violations. The environmental 
and health risks and threats in this case lie in the collective effects of non-
compliance, rather than in an individual infringement. The absence of significant 
environmental damage in the individual case also means that other liability 
mechanisms, such as civil liability, is not available for use as a complementary 
deterrent.  
 
Such particularities place special demands on monitoring and enforcement, both 
at sea and in ports. Yet the differences between air emissions and other forms of 
ship-source pollution have not been given much attention in the relevant 
international rules. The jurisdictional framework for ship-source pollution as laid 
down in the United Nations Convention on the Law of the Sea (UNCLOS) was 
drafted at a time when ship-source air pollution was not a matter of significant 
concern. The convention focuses on marine pollution and neither the rules on 
'discharges' nor the specific rules on 'pollution from or through the atmosphere' 
seem entirely suitable to govern jurisdictional matters relating to ships' air 
emissions. The technical rules, as laid down in the main body and in Annex VI of 
MARPOL, do not significantly distinguish the enforcement of air emissions 
violations from other types of violations regulated in the other annexes. The EU 
rules on the topic similarly include limited regulation on how non-compliances 
shall be enforced. 
 

3 The technical rules 

3.1 MARPOL Annex VI 
The first global measures to limit the sulphur content in ships’ fuels were 
introduced in 1997 through regulation 14 in MARPOL Annex VI. Those rules, 
which entered into force in 2005, established a maximum sulphur content limit at 

                                                        
6 See study prepared by the Swedish Transport Agency, Transportstyrelsen, Rapport: Tillsyn och 
efterlevnad av de skärpta reglerna för svavelhalt i marint bränsle', Slutrapport, Dnr TSS 2013-
2085, juni 2014, at p. 50. 
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global level of 4.5%, with more stringent requirement for special areas (including 
the Baltic Sea), for which a maximum ceiling of 1.5% was established. 
 
In 2008 a significant strengthening of the Annex VI was made, which is illustrated 
in 1 below. The revised Annex, which entered into force in 2010, introduced a 
progressive reduction of emissions of SOx at global level and a further tightening 
of the standards within ‘sulphur emission control areas’ (SECAs), of which there 
are four: Baltic Sea, the North Sea, the North American and the United States 
Caribbean Sea SECAs. The worldwide sulphur cap was initially reduced to 3.5%, 
effective from 1 January 2012, then to 0.5%, effective from 1 January 2020.7 The 
sulphur limits applicable in SECAs were reduced to 1.0%, beginning on 1 July 2010 
and further to 0.1%, effective from 1 January 2015.  
 
MARPOL Annex VI is widely ratified, including by all littoral states around the 
Northern European SECA. In January 2017, MARPOL Annex VI had 88 contracting 
parties, representing 96% of the World’s total shipping tonnage.8 Amendments to 
it, and to most other conventions adopted by the International Maritime 
Organization (IMO), are adopted through the ‘tacit acceptance’ procedure, which 
make them applicable to all parties without a need for formal acceptance of the 
amendment.9 
 
In practice, the 0.1% limit amounts to a requirement to use either distillate fuel 
oils (Marine Diesel Oil or Marine Gas Oil) or other than petroleum-based fuels, 
such as LNG, in SECAs. Given that such fuels are significantly more expensive than 
heavy fuel oil (HFO, which may be low sulphur (0.5%-1.5%) or high sulphur 
(>1.5%) HFO), the new requirements will raise fuel costs for shipping within 
SECAs as from 1 January 2015. 10  The difference between compliant and non-
compliant fuel varies depending on what fuel qualities are compared and varies 
from day to day depending on market prices, but the difference is commonly 
estimated to be in the order of +50-75%. Based on prices in late December 2016 
the difference between high sulphur HFO (IFO 380) (around 310 USD per ton) and 
<0.1% Marine Gas Oil (around 470 USD per ton) was around 50%. 
 
Under regulation 4 of MARPOL Annex VI, flag state administrations may approve 
alternative compliance methods, if such systems "are at least as effective in terms 
of emissions reductions as that required by this Annex, including any of the 
standards set forth in regulations 13 and 14". In accepting such equivalents, 

                                                        
7 Under MARPOL Annex VI regulation 14(8) and (10), the time for introducing the global sulphur 
cap of 0.5% could be extended to 2025, subject to a feasibility review to be completed no later than 
2018. However, IMO's Marine Environment Protection Committee decided in October 2016 that 
the global cap will enter into force already on 1 January 2020. The EU Sulphur Directive never 
included a corresponding possibility to postpone implementation beyond 2020.  
8 See www.imo.org 
9 MARPOL article 16(2)(f) and (g).  
10 IMO figures indicate that the yearly average sulphur content of the residual fuels tested on board 
ships in 2015 was 2.45%. The worldwide average sulphur content for distillate fuel in 2015 was 
0.11%. See 
www.imo.org/en/MediaCentre/HotTopics/GHG/Documents/sulphur%20limits%20FAQ_20-09-
2016.pdf. A number of studies have been performed to assess the economic impact of the SECA 
requirements. For an overview, see e.g. Finnish Government Bill HE 84/2014, pp. 13-14.  

http://www.imo.org/OurWork/Environment/PollutionPrevention/SpecialAreasUnderMARPOL/Pages/Default.aspx
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administrations should take into account any relevant IMO guidelines. Specific 
guidelines have been adopted for the approval exhaust gas cleaning systems.11  
 

3.2 EU law requirements 
The air emission and fuel quality standards of MARPOL Annex VI have 
subsequently been implemented at EU level, in Directive 1999/32 on relating to a 
reduction in the sulphur content of certain liquid fuels, as amended by Directives 
2005/33 and 2012/33. The requirements have recently been codified through 
Directive 2016/802 12  (hereafter referred to as ‘the Sulphur Directive’ or ‘the 
Directive’), which did not change the substance of the instrument, but altered its 
numbering. The Directive reiterates the MARPOL requirements on maximum 
sulphur content ships’ fuels, within and outside SECAs, and includes certain 
additional requirements that are not relevant for present purposes. 13  It also 
requires, since 2005, all ships at berth in an EU port to use fuel with a maximum 
sulphur content of 0.1%.14  
 
The use of approved exhaust gas cleaning technologies, notably ‘scrubbers’, 
together with high-sulphur fuel, shall still be permitted under article 8 of the 
Directive, provided that the continuous reduction of sulphur content is at least 
equivalent to the fuel quality requirements of MARPOL Annex VI.15  There are 
various types of scrubbers, but all of them represent a significant investment cost 
for ship operators who choose that compliance option. Their installations is not 
possible in all ships, however.16 
 

3.3 Implementing and enforcing the rules 
MARPOL Annex VI applies irrespective of the maritime zone concerned. The fuel 
quality requirements in SECAs accordingly apply in the entire SECA, irrespective 
of whether the violation takes place on the high seas, or in the coastal waters 

                                                        
11 IMO Resolution MEPC.259(68) Guidelines for Exhaust Gas Cleaning Systems. The discharge of 
washwaters from such cleaning systems is prohibited in certain areas within the SECA, but the 
matter is not harmonized and may often be regulated individually by each port. For an overview 
in the Baltic Sea, see Annex 6 of HELCOM Doc. MARITIME 15-2015, 4-2.  
12 Directive 2016/802 relating to a reduction in the sulphur content of certain liquid fuels, OJ 2016 
L132, p. 58. 
13 A purely regional requirement in the Directive is the requirements on passenger vessels in 
article 6(5), which requires "passenger ships operating on regular services to or from any Union 
port" to use fuel with a sulphur content of 1.5% or less until 1 January 2020. In view of the more 
stringent requirements that apply for all ships in SECAs, this requirement finds no application in 
those areas. 
14 Article 7 of the Directive, which makes exception for ships which use shore-side electricity in 
ports only and for ships which, according to a published timetable, are due to at berth for less than 
two hours.  
15 The requirements in MARPOL Annex VI, regulation 14 do not mention this alternative method 
of compliance, but more generally flag state administrations are authorised to approve alternative 
methods for complying with the Annex (regulation 4). The use of scrubbers has been foreseen in 
various guidelines adopted by the IMO, including notably the guidelines referred to in note 11 
above.  
16 See e.g. American Bureau of Shipping, 'Exhaust Gas Scrubber Systems, Status and Guidance,  
2013, available at 
http://ww2.eagle.org/content/dam/eagle/publications/2013/Scrubber_Advisory.pdf 
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(exclusive economic zone (EEZ), territorial sea or internal waters) of a state. 
Under the convention’s article 4(1), the flag state administration shall accordingly 
prohibit violations and establish sanctions “wherever the violation occurs”.17  
 
The enforcement provisions of Annex VI, however, do not provide for any at-sea 
enforcement of the air pollution standards. Regulation 11 merely speaks about 
port state inspections and, even then, mainly refers to flag state enforcement 
measures on that basis.18 However, a right for the port state to detain the ship until 
compliant fuel has been purchased is implicit in regulation 18(10)(2).19 In any 
case, regulation 11(6),20 like MARPOL article 9(2),21 clarify that when it comes to 
jurisdictional matters, the convention is not intended to affect the application of 
general international law or law of the sea.22 Those references to the law of the 
sea ensure that a broader jurisdiction is available to port states in particular than 
what a mere reading of the MARPOL provisions would suggest. 
 
The Directive determines its prescriptive reach by reference to the maritime 
zones of the member states. The wording of article 6(2) requires EU member 
states to “take all necessary measures to ensure that [non-compliant] marine fuels 
are not used in the areas of their territorial seas, exclusive economic zones and 
pollution control zones falling within SOx Emission Control Areas”. 23  When it 
comes to enforcement, the Directive emphasizes the obligations of flag and port 
states, the latter being given a more independent role in the enforcement than 
under MARPOL. For example, article 13(2)(b) of the Directive foresees that on-
board sampling and analysis of fuel are undertaken by port states "as appropriate" 
and "where technically and economically feasible". These requirements have 
subsequently been further strengthened and quantified. 24  By contrast, coastal 
state enforcement is only optional under the second paragraph of the article 6(4), 

                                                        
17 The relevant passage of MARPOL article 4(1) reads in full: “Any violation of the requirements of 
the present Convention shall be prohibited and sanctions shall be established therefor under the 
law of the Administration of the ship concerned wherever the violation occurs.” 
18 Regulation 11(2) provides that [i]f an inspection indicates a violation of this Annex, a report shall 
be forwarded to the Administration for any appropriate action."  
19 The subparagraph provides that "[i]n connection with port State inspections carried out by 
Parties, the Parties further undertake to... ensure that remedial action as appropriate is taken to 
bring noncompliant fuel oil discovered into compliance." 
20 Quoted in section 4.2 below.  
21 This paragraph, which was drafted in 1973 and thus preceded UNCLOS provides: ”Nothing in 
the present Convention shall prejudice the codification and development of the law of the sea by 
the United Nations Conference on the Law of the Sea convened pursuant to resolution 2750 C(XXV) 
of the General Assembly of the United Nations nor the present or future claims and legal views of 
any State concerning the law of the sea and the nature and extent of coastal and flag State 
jurisdiction.” 
22 See also text at notes 121-124 below. 
23 Both paragraphs specifically emphasize that ships whose journeys began outside the EU are 
covered within this scope. 
24 Commission Implementing Decision 2015/253 laying down the rules concerning the sampling 
and reporting under Council Directive 1999/32/EC as regards the sulphur content of marine fuel. 
Under article 3(2) of the decision the sulphur content of the marine fuel being used on board shall 
be checked by sampling or analysis or both on at least 40 per cent of the inspected ships referred 
fully bordering SECAs and 30% of the inspected ships in member states partly bordering SECAs. 
In article 5 it is explained that sampling and analysis include either analysis of the MARPOL 
samples or on-board spot sampling or both. 
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providing that “Member States may also take additional enforcement action in 
respect of other vessels in accordance with international maritime law.”  
 
In practical terms the ship is obliged to demonstrate the sulphur content of the 
fuel oil carried on board by means of two main documents. First, regulation 18(5) 
of MARPOL Annex VI requires that "details of fuel oil for combustion purposes 
delivered to and used on board shall be recorded by means of a bunker delivery 
note." The  minimum requirements on the content of the bunker delivery note 
('BDN') are specified in Appendix V to Annex VI and only include the name, 
quantity, density and sulphur content of the fuel oil delivered.25 This document is 
among the documents to be inspected by port state control (PSC) in any state and 
shall be retained for a period of three years after the fuel oil has been delivered on 
board. Second, regulation 14(6) ships using separate fuel oils to comply with the 
SECA requirements, "shall carry a written procedure showing how the fuel oil 
change-over is to be done."26  
 
In addition, regulation 18(8)(1) requires a representative fuel oil sample (the so-
called 'MARPOL sample') to be carried on board to determine whether the fuel oil 
delivered to and used on board ships complies with the Annex VI requirements. 
The sample shall be carried on board until the fuel oil concerned is consumed, but 
in any case for at least a year, and can be analysed by the flag state administration 
in accordance with a verification procedure outlined in Annex VI, appendix VI.  
 
To assist officials inspecting ships for the purpose of verifying compliance with 
the requirements, the European Maritime Safety Agency (EMSA) has prepared 
sulphur inspection guidance.27 More recently, IMO has adopted guidelines for on-
board sampling methods to enable effective control and enforcement.28 
 

In conclusion, while the material standards are more or less identical at global and 
EU level, the scope of the enforcement obligations include some differences. EU 
rules are somewhat broader when it comes to the role of port states, but the 
geographical reach is limited to member states' coastal waters and coastal state 
enforcement is purely optional. In practice port states are considerably more 
involved in the enforcement of the rules than what MARPOL suggests, but the 
practicalities relating to the enforcement have so far received more attention at 
EU-level than at IMO. The global 0.5% sulphur cap which will apply as from 1 

                                                        
25 Article 18(6) further specifies that "the bunker delivery note shall be kept on board the ship in 
such a place as to be readily available for inspection at all reasonable times. It shall be retained for 
a period of three years after the fuel oil has been delivered on board." See also para. 18(9)(3) 
requiring parties to "require local suppliers to retain a copy of the bunker delivery note for at least 
three years for inspection and verification by the port State as necessary".  
26 The same paragraph clarifies that "the volume of low sulphur fuel oils in each tank as well as the 
date, time, and position of the ship when any fuel-oil-change-over operation is completed prior to 
the entry into an Emission Control Area or commenced after exit from such an area, shall be 
recorded in such log-book as prescribed by the Administration." 
27  European Maritime Safety Agency, Sulphur Inspection Guidance, 6th May, Version: 1st June 
2015, available e.g. at www.emsa.europa.eu/work/jobs/download/3503/2407/23.html.  
28 IMO Circular MEPC.1/Circ.864 entitled “Guidelines for Onboard Sampling for the Verification of 
the Sulphur Content of the Fuel Oil Used On Board Ships”, adopted in October 2016.  
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January 2020 is expected to increase IMO's attention to implementation in the 
coming years.  

4 Jurisdiction of states to regulate and enforce the air 
emission requirements 

4.1 General 
The jurisdictional framework for implementing and enforcing the air emission 
standards is found in the law of the sea. This body of law is currently 
authoritatively regulated in UNCLOS, which is commonly labelled ‘the 
Constitution for the Oceans’. The convention is widely ratified world-wide, by 168 
contracting parties, including all Northern European SECA States and the 
European Union. 29  Its provisions on vessel-source pollution are widely 
considered to represent customary international law and hence to be binding even 
for states that are not parties to it. To the extent questions relating to jurisdictional 
matters of the oceans are not addressed in the convention, the last paragraph of 
its preamble affirms that “matters not regulated by this Convention continue to be 
governed by the rules and principles of general international law”. 
 

4.2 Pollution 'from or through the atmosphere' 
An initial question that arises when seeking to analyse the jurisdictional rights and 
obligations relating to ships' air emissions is that UNCLOS is not drafted with this 
kind of pollution in mind. The convention's detailed provisions on ship-source 
pollution address 'pollution from vessels' which is not defined but broad enough 
to encompass any type of pollution from ships. However, the rules referred to are 
those aimed at preventing, reducing or controlling 'pollution of the marine 
environment', which is broadly defined in UNCLOS article 1(4), but still only 
encompass pollution that ends up in the marine environment. Apart from this, the 
convention includes two specific articles in Part XII which deal with ‘pollution 
from or through the atmosphere’.  
 
A first issue is therefore to establish whether air emissions from ships is governed 
by the provisions on vessel-source marine pollution or by the rules on ‘pollution 
from or through the atmosphere’ in the convention’s articles 212 and 222. In the 
latter case, the coastal state would have more liberty to exceed international rules, 
but jurisdiction would be limited to their territorial sea.30  
 
For several reasons, however, articles 212 and 222 are unlikely to be relevant for 
governing the extent of states' jurisdiction with respect to MARPOL’s air emissions 
and fuel quality requirements. The wording of the articles only refer to pollution 

                                                        
29 See at www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm 
30  See e.g. E.J. Molenaar, Coastal State Jurisdiction over Vessel-Source Pollution, Kluwer Law 
International, The Hague/Boston/London, 1998, pp. 501—504. A study prepared for the European 
Commission in 2000 has also addressed this relationship in some detail (BMT Murray Fenton Edon 
Liddiard Vince Limited, ‘Study on the economic, legal, environmental and practical implications of a 
European Union System to reduce ship emissions of SO2 and NOx’, No. 3623, Final Report, August 
2000, Appendix 4, paras. 76-87). 
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of the marine environment, which is not the primary target of the MARPOL 
sulphur requirements. Substance-wise, too, the two articles seem incomplete. For 
example, in contrast to the more specific rules on at-sea enforcement against ships 
in UNCLOS Part XII, the enforcement regime outlined in article 222 contains no 
guidance as to how the enforcement jurisdiction is to be exercised, which in itself 
suggests that it is not apt for deciding the more precise jurisdictional limits of 
coastal State enforcement. Moreover, the drafting history illustrates that very little 
reference was made to ship-source air pollution when these articles were being 
drafted, the focus being mostly on pollution caused by air traffic.31 Finally, the two 
articles have not been relevant in in practice when air emission rules have been 
developed. Both the international negotiations on MARPOL Annex VI as well as 
the European debate on the Directive have largely ignored the two articles when 
the jurisdictional limits on the regulation of ship emissions have been discussed.  
 
In order to clarify the relationship of MARPOL Annex VI to UNCLOS, a specific 
provision was introduced to the Annex in 1997. Regulation 11(6) specifically ties 
the Annex to the jurisdictional regime for ship-source pollution rather than to that 
for atmospheric pollution:  
 

[t]he international law concerning the prevention, reduction or control of 
pollution of the marine environment from ships, including that law relating 
to enforcement and safeguards, in force at the time of application or 
interpretation of this Annex, applies, mutatis mutandis, to the rules and 
standards set forth in this Annex. 

 
For these reasons, the remainder of the article will assess the law of the sea 
aspects of a prospective air emission fee through the ‘regular’ UNCLOS rules on 
coastal state jurisdiction over ship-source pollution.32  
 

4.3 Flag state jurisdiction 
International law does not limit a state’s jurisdiction over ships flying its own flag. 
The flag state obligations provided in UNCLOS articles 94(5) and 211(2), with 
respect to, inter alia, the duty to ensure that its ships comply with “generally 
accepted” rules and standards on maritime safety and environmental protection, 
are laid down in the format of minimum requirements. Those international 
standards may accordingly be exceeded by flag states, e.g. by requiring their ships 
to use SECA-compliant fuel even beyond SECA areas. Flag states’ jurisdiction over 
their ships is not limited in geographical terms, meaning that laws and standards 
laid down by the flag state as a rule apply wherever the ship is located, including 
in foreign states’ ports and coastal waters (alongside applicable standards 
imposed by the coastal/port state).  
 

                                                        
31 See United Nations Convention on the Law of the Sea 1982 A Commentary. Volume IV. Editor-in-
chief: Myron H. Nordquist. Martinus Nijhoff Publishers, Dordrecht 1991, pp. 208—213.  
32 See e.g. IMO Doc. MP/CONF.3/RD/3, para. 6, Molenaar note 30, p. 512 and the BMT Study, n 30, 
Appendix 4, paras. 108, 113—115. 
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It seems largely uncontested that the standards introduced in MARPOL Annex VI 
by now represent 'generally accepted' international rules for this purpose.33 The 
significance of this lies in that any flag state, at least the ones that are parties to 
UNCLOS,34 needs to implement the MARPOL Annex VI requirements, including the 
SECA requirements, irrespective of whether it has formally ratified the Annex. The 
more stringent sulphur in fuel requirement hence apply to all ships present in the 
SECA, irrespective of their flag state, destination or maritime zone concerned. 
 

4.4 Coastal state jurisdiction 
As opposed to flag states, coastal states are under no obligation in UNCLOS to 
implement maritime safety or environmental rules, but only have a right to do so. 
That right is significantly circumscribed by ships’ navigational rights in the 
territorial sea, notably for rules relating to "the design, construction, manning and 
equipment of foreign ships"35 and in the EEZ.36  
 
However, in view of the international origin and widespread acceptance of the 
rules in question here, the jurisdiction of states to require compliance by foreign 
ships with the relevant fuel quality requirements in their coastal waters (including 
EEZ) is not in doubt. It is widely acknowledged that the fuel quality requirements 
of Marpol Annex VI, including those applying only in SECAs, meet the requirement 
of 'general acceptance', 37  and hence lie within the scope of coastal states' 
prescriptive jurisdiction. 
 
The real limitations for coastal states lie in the realm of enforcement. States' rights 
to exercise enforcement jurisdiction over foreign ships that merely transit their 
waters is heavily circumscribed in UNCLOS in all sea areas except their internal 
waters. In the territorial sea, the coastal state may, if it has ‘clear grounds for 
believing’ that a ship navigating in the territorial sea has violated the rules, 
physically inspect the ship, which includes the right to stop the vessel and board 
it, and possibly the right to order it to port. The action must, however, be without 
prejudice to the application of the provisions of UNCLOS Part II on innocent 
passage. In the EEZ, enforcement is limited to cases where the pollution has already 
taken place and varies with the severity of the damage caused or likely to be caused. 
Jurisdiction for at-sea enforcement measures with respect to air emissions will 
generally be limited to certain basic information requests under article 220(3). 
Physical inspection under article 220(5) will normally be ruled out, as the air 

                                                        
33 See e.g. IMO Doc. LEG/MISC/8, pp. 9-12. The final report of the International Law Association’s 
Committee on Coastal State Jurisdiction Relating to Marine Pollution (2000) concluded that the 
purpose of the reference to 'generally accepted' rules is “to make compulsory for all states certain 
rules which had not taken the form of an international convention in force for the states concerned, 
but which were nevertheless respected by most states” (Conclusion No. 2). See also Molenaar note 
30, pp. 157-158 and L.S. Johnson: Coastal State Regulation of International Shipping, Oceana 
Publications, Inc., Dobbs Ferry, 2004, pp. 75-77.  
34 As was noted above at note 29 above, UNCLOS enjoys very widespread formal ratification. In 
addition, its provisions on vessel-source pollution widely considered to represent customary law, 
and hence represent binding international law even on the non-parties to UNCLOS.  
35 UNCLOS article 21(2) 
36 UNCLOS article 211(5) 
37 See note 33 above.  
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emission by an individual ship is unlikely to meet the requirement of ‘substantial 
discharge’ and ‘significant pollution’.  
 
In view of such legal constraints, and a number of more practical reasons,38 it is 
assumed that the rules will mainly be enforced by port states with respect to ships 
that are voluntarily in their ports. The further analysis thus focuses on the rights 
of port states to take measures against non-complying ships. 
 

4.5 Port state jurisdiction 

4.5.1 Generally on port states’ prescriptive and enforcement jurisdiction 
In contrast to the rigid limitations of coastal state jurisdiction over foreign ships, 
port states are largely left outside the specific jurisdictional rules of UNCLOS. Yet 
it is well-established that internal waters for jurisdictional purposes may be 
assimilated to the land territory of the state. Ships, through their voluntary 
presence in the port or internal waters of another state, subject themselves to the 
(sovereign) territorial jurisdiction of that state.39 As a starting point, a port state 
is hence free to impose its national rules on foreign ships and to enforce those 
rules by (reasonable) means of their choice, at least as far as they do not relate to 
matters which are completely internal to the ship. 40  Potential enforcement 
measures include the detention of the ships or the imposition of other conditions 
for departure41 and the application of national laws by judicial or other process, 
including the imposition of various types of sanctions. It is also widely recognised 
that ships enjoy no general right of access to foreign ports under international 
law.42 This implies, a fortiori, a right for the port state to make access to its ports 
conditional on compliance with specific requirements.43 
 
The extent of port state’s jurisdiction may differ depending on the character of the 
requirements at issue. On the one hand, there are rules relating to ‘static’ features 
of ships, such as its design, construction, equipment or manning. These features 
‘follow’ the ship wherever it is; it either complies or not, irrespective of its 
geographical location. Failure to carry compliant fuel on board a ship is ‘static’ in 
this sense, as the violation takes place continuously, including while the ship is in 
                                                        
38 In-port enforcement represents a lesser interference with navigation and is also safer, less costly 
and more practical from the point of view of authorities. This is particularly the case as regards air 
emissions, as verification usually requires samples to be taken from the ship’s fuels tanks and pipes 
for a subsequent detailed analysis of those samples by a laboratory. 
39 See also UNCLOS article 2, and, e.g., K. Hakapää, Marine Pollution in International Law, Material 
Obligations and Jurisdiction with Special Reference to the Third United Nations Conference on the 
Law of the Sea, Suomalainen Tiedeakatemia, Helsinki 1981, p. 169 and Churchill & Lowe (1999), p. 
65. 
40 See R.R. Churchill & A.V. Lowe, The Law of the Sea, Third Edition, Manchester University Press, 
Manchester, 1999, pp. 65-69. 
41 The jurisdiction to close ports to inward traffic is widely understood to include the power to 
prohibit outward traffic. See e.g. Johnson (2004), pp. 35—36; and Churchill & Lowe (1999), p. 64. 
42  Case concerning Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. 
United States of America), 27 June 1986, ICJ Reports 1986, para. 213. MARPOL article 5(3) 
specifically recognises the option of states not to allow access to their ports if ships fail to comply 
with its provisions.  See also L. de la Fayette, ‘Access to Ports in International Law’ (1996) 
International Journal of Marine and Coastal Law, pp. 1-22.  
43 This right is specifically recognised in UNCLOS articles 25(2) and 211(3).  
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the port. The presence of an exhaust gas cleaning system is another example.44 
Despite their intrusive effect on ships, static port state requirements are fairly 
straightforward in jurisdictional terms. If a ship fails to comply with a port state’s 
requirement on static features it will be in violation even while present within the 
port or internal waters of the state, where the prescriptive jurisdiction of states is 
uncontested.  
 
On the other hand, requirements of a ‘non-static’ nature, which relate to specific 
conduct or other operational requirements on foreign ships, such as the obligation 
to use a particular fuel on board or to operate the cleaning system, raise somewhat 
different questions. Compliance may change during the voyage of a ship which 
calls for a determination of the scope of the obligation in geographical terms. For 
these cases it cannot be assumed that a violation in the port has necessarily (also) 
persisted during the passage of the ships. In case the port state seeks to regulate 
conduct that takes place beyond the areas over which it has explicit prescriptive 
jurisdiction (in UNCLOS), the requirement has extra-territorial features, and the 
jurisdictional foundation for the requirement may be questioned.  
 
The jurisdictional acceptability of the port state’s requirement also depends on 
the enforcement measure taken. Enforcement measures which are unproblematic 
from a point of view of international law, such as denying the non-complying ship 
the right to certain services in port, or even the access to the port, may be justified 
even if the prescriptive basis for extra-territoriality is weak, while punitive 
measures, such as sanctions, may require a firmer prescriptive jurisdictional 
basis.45  
 
In the absence of specific limitations, thus, a port state enjoys a wide discretion to 
impose access conditions and other requirements on foreign ships that voluntarily 
enter its ports.46 This discretion is not without limits, however. Limitations to this 
a priori unlimited jurisdiction of port states include, firstly, the restraints that may 
follow from treaty commitments, whether imposed by bilateral or multilateral, 
maritime, commercial or other treaties. For example, bilateral and multilateral 
treaties on trade and commerce commonly include a requirement of national 
treatment, limiting the rules of that (port) states may apply to ships of other 
contracting parties to those which are applied for ships flying their own flag.47 The 
national treatment principle is also a key principle under the WTO agreements.48  

                                                        
44 See also Swedish Case No. M 8471-03, Svea Court of Appeal, Environmental Court of Appeal 
(Miljööverdomstolen), Judgment of 24 May 2006, where the Court confirmed that the requirement 
of the port of Helsingborg for ships to be equipped with selective catalytic converters to reduce 
nitrogen emissions, was consistent with international law, even if no such requirements had been 
established by IMO. 
45 See in particular E.J.Molenaar, ‘Port State Jurisdiction toward Comprehensive, Mandatory and 
Global Coverage’, 38 Ocean Development and International Law, 2007, pp. 225—257.  
46  Generally, see B. Marten (2014), Port State Jurisdiction and the Regulation of International 
Merchant Shipping, Springer, Dordrecht, 2014), Molenaar note 45 and H. Ringbom, The EU 
Maritime Safety Policy and International Law, Brill/Martinus Nijhoff, Leiden/Boston, 2008, Chapter 
5.  
47 For example, article 2(1) of the 1923 Statute of the International Régime for Maritime Ports. 
48 National treatment refers to “treatment no less favourable than [the Member] accords to its own 
like services or service suppliers” (GATS article XVII). See also article III of General Agreement on 
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Secondly, restraints may follow from the application of more general principles of 
general international law, such as the prohibition of discrimination or of abuse of 
rights. 49  Proportionality requirements may also place limitations on the 
enforcement measures which may reasonably be taken against ships that fail to 
comply with the port state’s requirements, or if the sanction would be completely 
out of proportion with the aim it seeks to achieve.50 This type of limitations, which 
may be grouped together under the general heading of ‘reasonableness criteria’, 
are clearly less specific and more dependent on the circumstances of the 
individual case than the relatively clear-cut, maximum limits imposed on coastal 
states for regulating ships transiting their maritime zones.  
 

4.5.2 The special rules on vessel-source pollution 
With respect to enforcing rules relating to ship-source pollution, Part XII of 
UNCLOS includes certain specific rules which clarify the geographical reach of port 
states’ (prescriptive and enforcement) jurisdiction. First, article 220(1) provides 
that a port state may  
 

institute proceedings in respect of any violation of its laws and regulations 
adopted in accordance with this Convention or applicable international 
rules and standards for the prevention, reduction and control of pollution 
from vessels when the violation has occurred within the territorial sea or 
the exclusive economic zone of that State. 

 
This jurisdiction includes the jurisdiction to enforce national rules of the port 
states, i.e. including rules that do not have a counterpart in the international 
standards. On the other hand, the geographical extent of such requirements is 
limited to violations that have occurred in the territorial sea or the EEZ of the port 
state.  
  
Where the rule has an international foundation, UNCLOS article 218(1) offers an 
additional, unusually broad, geographical basis for port states’ jurisdiction, by 
including the right to penalise discharges even if the discharge took place in the 
high seas or in the maritime zones of other states, irrespective of whether the port 
state itself was affected by it.51 This provision, which represented one of the main 
innovations in UNCLOS in 1982,52 reads:  
 

When a vessel is voluntarily within a port or at an off-shore terminal of a 
State, that State may undertake investigations and, where the evidence so 
warrants, institute proceedings in respect of any discharge from that vessel 

                                                        
Tariffs and Trade (GATT) and article 2(1) of the WTO Agreement on Technical Barriers to Trade 
(TBT Agreement). 
49 See also UNCLOS article 300. 
50  A proportionality requirement exists explicitly in some UNCLOS provisions relating to the 
enforcement of national rules against foreign ships. See e.g. articles 221 and 232. 
51 It is added in article 218(2) that proceedings should not be instituted with respect to discharges 
in other states’ coastal waters, unless the port state is concerned by the spill or requested to act by 
that other state, the flag state or a state which is threatened by the discharge.  
52 Hakapää note 39, p. 178, UNCLOS Commentary, note 31, pp. 261-270.  
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outside the internal waters, territorial sea or exclusive economic zone of 
that State in violation of applicable international rules and standards 
established through the competent international organization or general 
diplomatic conference. 

 
It seems clear that MARPOL, including its, Annex VI, meets the criteria for 
"applicable international rules and standards established through the competent 
international organization" as referred to in the paragraph.53 The cross-reference 
in the other direction is equally clear. It was already noted above that MARPOL 
Annex VI itself declares that "the international law concerning ... pollution  of the 
marine environment, including that law relating to enforcement and safeguards, 
in force at the time of application or interpretation of this Annex" applies mutatis 
mutandis to its requirements. There is no reason to exclude the jurisdiction under 
article 218 from this reference.54 Even if the limited application of article 218 in 
practice could cast doubts on its status as customary law, its applicability as 
"international law in force at the time of application" cannot be disregarded as 
between parties to UNCLOS, which includes the overwhelming majority of states. 
On that basis, it must be assumed that the generous environmental jurisdiction of 
port states over foreign vessels which is granted in UNCLOS article 218 extends to 
violation of MARPOL Annex VI including its fuel quality requirements. 55  This, 
however, applies only to the extent that that the other conditions of article 218 are 
and UNCLOS safeguards are met, which calls for a close cooperation between the 
states involved.56   
 
In practice, article 218(1) has been very sparingly used, but has gained some 
renewed prominence through its collective application by the EU member states 
through Directive 2005/35.57 However, this Directive only covers discharges of oil 
and noxious liquid chemicals and does not authorise enforcement action against 
violations of MARPOL Annex VI.  
 
In conclusion, it seems completely clear that a port state under UNCLOS article 
220(1) has prescriptive jurisdiction over - and may impose penalties for - 
violations of the MARPOL requirements that have been committed in the port, and 
in its own territorial sea and EEZ. The Directive does not extend prescriptive 

                                                        
53 See at note 33 above.  
54 One potential reason could be doubts as to whether air emissions could be considered to be 
'discharges' within the meaning of Article 218. However, this difference in terminology would be 
captured by the mutatis mutandis provision of MARPOL Annex VI regulation 11(6). Apart from 
that, it may also be noted that MARPOL article 2(3)(a)contains a very broad definition of the term 
‘discharge’, covering “any release howsoever caused from a ship and includes any escape, … 
emitting or emptying”. 
55 The most thorough analysis of this issue to date has been made by Molenaar in 1998, where he 
concluded that article 218(1), through regulation 11(6) of Annex VI, extends to ship-source air 
pollution, at least between the parties to MARPOL. See Molenaar, note 30, pp. 506-510.  
56 The second paragraph conditions legal action by a port state against violations in another state's 
coastal waters upon a specific request by that coastal state, the flag state or another state 
threatened by the discharge. Paragraph 4 gives precedence to the coastal state where the discharge 
violation has taken place, by providing that the port state proceedings shall be suspended at the 
request of the coastal state.  See also section 4.6 below.  
57  Directive 2005/35 on ship-source pollution and on the introduction of penalties for 
infringements, OJ 2005, L255, p. 11.  
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jurisdiction over foreign ships beyond this area and the same seems to be true for 
many, though not all, national rules in the Northern European SECA states.58 A 
limitation to waters under national jurisdiction also corresponds to the 
enforcement obligation in MARPOL article 4(2).59 
 
Should a need for it arise, however, the jurisdiction over violations in the port 
state's coastal waters could also be extended to cover violations outside this area, 
including the high seas and coastal waters of other states, on the basis of UNCLOS 
article 218 and, depending on the enforcement measures chosen, general 
principles on international law.  
 

4.6 Safeguards 
The most obvious limitations of the broad enforcement jurisdiction of port states 
over foreign ships are those that follow from UNCLOS Chapter XII section 7, which 
includes a variety of ‘safeguards’ to ensure that port and coastal states refrain 
from abusive enforcement measures. With respect to proceedings relating to 
penalties for non-compliance, the most important safeguards are the following:  
 

1) Only monetary penalties shall be imposed. The only exceptions are 
violations that have taken place within the internal waters of the state and 
violations in the territorial sea that amount to “a wilful and serious act of 
pollution” (UNCLOS article 230). 

2) Proceedings relating to pollution violations committed beyond the 
territorial sea of the state instituting them shall be suspended if the flag 
state takes proceeding to impose penalties in respect of corresponding 
charges against the ship within six months. This right of pre-emption by 
flag state is limited by certain exceptions, notably if the violation in 
question relates to a case of “major damage” to the coastal state or if the 
flag state “has repeatedly disregarded its obligations to enforce effectively 
the applicable international rules”. It is also clarified that this does not 
prevent the port or coastal state from maintaining the financial security 
throughout the duration of the flag proceedings (article 228(1)) 

3) Proceedings to impose penalties shall not be instituted later than 3 years 
from the date of the violation (article 228(2)). 

4) In such proceedings the “recognized rights” of the accused shall be 
observed (article 230(3)) 

 
In addition to these, UNCLOS reiterates some more general principles of 
international law, such as the obligation of states to act in good faith and to refrain 
from the abuse of rights granted in the convention (article 300). Article 227 adds 
that states “shall not discriminate or in fact against vessels of any other state.”  

                                                        
58 See e.g. the Finnish Act on Environmental Protection in Maritime Transport (Act 1672/2009, 
hereinafter 'the Finnish 2009 Act'), section 3. For a broader approach, see chapter 2 section 3 of 
the Swedish Act 1980:424 on Measures Against Water Pollution from Ships, which includes 'Baltic 
Sea areas' beyond Swedish coastal waters within its scope. Section 3(2) of the 2007 Norwegian 
Ship Safety and Security Act permits the King to adopt measures against foreign ships that extend 
beyond Norwegian coastal waters, "insofar as it is in compliance with international law". 
59 See note 70 below. 
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4.7 Conclusion 
Lawful enforcement presupposes that there is both prescriptive and enforcement 
jurisdiction. These two aspects of jurisdiction are considered separately in Part 
XII of UNCLOS. The prescriptive jurisdiction of states to require compliance by 
foreign ships with the MARPOL's fuel quality requirements in their territorial sea 
and EEZ is not in doubt. However, states' rights to exercise enforcement 
jurisdiction over foreign ships that merely transit their waters is heavily 
circumscribed in all sea areas except their internal waters.  
 
For this and a number of practical reasons, enforcement of the sulphur in fuel 
requirement will primarily be exercised by states with respect to ships that are 
voluntarily present in their ports. Since enforcement takes place in port, the port 
states have wide enforcement powers, limited mainly by various safeguards 
enumerated in UNCLOS. A more complex question relates to the extent of port 
states' prescriptive jurisdiction, i.e. how far from the port state may the 
requirements to comply with the rules extend. Is the port state's enforcement 
limited to violations that have taken place in the state's own maritime zones or 
may its measures cover the entire SECA or even beyond? 
 
The Sulphur Directive only requires application of the rules within the individual 
member states' coastal waters.60 This scope is unproblematic for the port state to 
maintain in view of inter alia UNCLOS article 220(1) and the related prescriptive 
rules in article 211. However, thanks to close link to the internationally accepted 
MARPOL Annex VI standards, the obligation to comply with the rules can go 
beyond that to be extended to cover any part of the SECA.  
 
The most obvious justification for such a broad geographical coverage of the port 
state requirements is UNCLOS article 218(1) which establishes jurisdiction for 
port states to prosecute ship-source pollution offences, almost wherever they 
occur, as long as there is a strong international foundation of the requirement in 
question. A question mark still relates to the reference to ‘discharges’ in that 
article, but that the drafters of MARPOL Annex VI seem to have settled that 
question by introducing regulation 11(6), which serves to ensure a close 
jurisdictional link air emissions and other forms of ship-source pollution and, 
hence a broad understanding of the term to include emissions.  
 
More generally, too, a broad prescriptive jurisdiction may be argued on the basis 
of the general jurisdiction that port states have under general international law to 
impose requirements on ships that voluntarily visit their ports, even if the 
requirements in question extend beyond the coastal waters of the port state. This 
includes powerful enforcement measures such as denial of (future) access of the 
ship in question, limited only by more general principles of international law 
aimed at ensuring reasonable and proportionate enforcement. If enforcement 
takes the form of penalties, the requirements for a solid prescriptive jurisdiction 

                                                        
60 Article 6(2).  
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are higher, but even there, jurisdiction may be found in the principles of extra-
territorial jurisdiction in international law.  
 
It may also be noted that even if the prescriptive jurisdiction was considered to 
prevent a geographic extension of the requirement, the hurdle could possibly be 
circumvented by means of drafting. By altering the way in which the violation is 
defined it may be quite possible to ‘territorialize’ the violation of the air emission 
and fuel quality standards. For example, a rule imposing an obligation on all ships 
entering ports to present a record in the port of the actual emissions levels 
throughout their presence in the SECA, or for the last 10 days, or otherwise face a 
fine, would technically be violated in the port even if it would in effect have a very 
widespread geographical coverage.61 
 
Finally, even if the port state's jurisdiction to prescribe the sulphur in fuel 
requirements for the high seas or other states' coastal waters were in doubt, that 
would not in itself rule out that a penalty for any violation takes into account 
(supposed or real) non-compliances in such sea areas. UNCLOS and MARPOL leave 
considerable discretion for states to establish their own principles for penalties 
and taking into account violations beyond the own sea areas as a mechanism to 
ensure the effectiveness and dissuasiveness of the penalty would clearly appear 
to fall within this discretion.  
 

Any final assessment on the legality of port states’ enforcement measures, in the 
form of penalties or otherwise, is ultimately likely to boil down to questions 
relating the reasonableness and legitimacy of the state’s claim to jurisdiction and 
the balancing of interests between the competing jurisdictions of the port state 
and the flag state. This matter is reverted to in section 8. 
 

5. Establishing the violation 
A first step in any type of enforcement measure for violations of the MARPOL 
Annex VI requirements is to verify that the ship in question has actually violated 
the rules. This is for the authorities to demonstrate and without the presence of 
proof that a violation has taken place, there will be no case for enforcement, 
independently of the procedure involved. Exactly what level of proof is required 

                                                        
61 Techniques for territorializing ship-source pollution offences have been particularly used in the 
United States, for example relating to sanctions concerning failure by the crew to provide adequate 
records of fuel consumption, inadequate or falsification of oil record books or bunker delivery 
notes, failure to co-operate with port State enforcement officials, etc. See also R.A. Udell, ‘United 
States Criminal Enforcement of Deliberate Vessel Pollution: A Document-Based Approach to 
MARPOL’, in: D. Vidas (ed.) Law, Technology and Science for Oceans in Globalisation—IUU Fishing, 
Oil Pollution, Bioprospecting, Outer Continental Shelf, Martinus Nijhoff Publishers, The Hague, 2010, 
pp. 269–290. 
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to demonstrate the violation varies from one state to another 62  and there is 
limited guidance on this matter in the international conventions.63  
 
The enforcement chain for marine pollution violations consists of several links 
and many authorities may be involved in establishing whether a violation has 
taken place, including coast guard, police, port state control, environmental and 
judicial authorities.  
 
This matter cannot be dealt with in detail here, but it should be noted that the first 
indications of violations of the fuel quality requirements may be brought to the 
authorities attention in several ways. Information of potential non-compliance 
may, for example, be obtained from crew members, pilots, port authorities etc.64 
New tools and technologies are increasingly being used for identifying suspected 
non-compliances by means of remote sensing, but the remote identification of a 
violation requires sophisticated technology.  
 
While such indications may be helpful in targeting the ship for further 
inspections,65 they will not in themselves provide proof of a violation. As of today, 
at least, further confirmation is needed to establish a violation and this will 
normally be obtained by onboard inspections while the ship is in port.  
 
A standard PSC inspection will normally cover at least an inspection of the 
relevant documents discussed in section 3.3, i.e. the IAPP certificate, BDN, written 
procedures for fuel oil change-over, the ship’s log books, and oil and other record 
books, tank plans and diagrams etc. However, if needed,66 the PSC inspection may 

                                                        
62  See e.g. EMSA Publication 'Addressing Illegal Discharges in the Marine Environment', 2013, 
available at www.emsa.europa.eu/publications/guidelines-manuals-and-inventories/item/1879-
addressing-illegal-discharges-in-the-marine-environment.html p. 62: "In most legal systems, it is 
possible to present in court any type of evidence that is deemed useful to support the case. 
Depending on the legal system and practices, some types of evidence carry more weight, and some 
may have specific legal consequences such as reversing the burden of proof." 
63 But see the MEPC Guidelines referred to in note 28 above, the objective of which is "to establish 
an agreed method for sampling to enable effective control and enforcement of liquid fuel oil being 
used on board ships under the provisions of MARPOL Annex VI" (para.1).  
64 For an overview see e.g. EMSA Pollution Manual (note 62 above), pp. 51 See also MARPOL article 
6(1) and the almost identical regulation 11(1) in Annex VI. : "Parties shall co-operate in the 
detection of violations and the enforcement of the provisions of this Annex, using all appropriate 
and practicable measures of detection and environmental monitoring, adequate procedures for 
reporting and accumulation of evidence." Under the PSC Directive, article 23(2), port authorities 
and pilots have obligations to report to the competent authorities if they discover that a ship "has 
apparent anomalies which may prejudice the safety of the ship or poses an unreasonable threat of 
harm to the marine environment".  
65 EU port state control procedures already includes a procedure for this type of notifications, 
under which the identified ship becomes a priority for a 'more detailed inspection'. (See Annex I 
II.2.B of Directive 2009/16 ('unexpected factors')). The process could easily be further 
strengthened by including a notification on the basis of remote sensing information among the 
'overriding factors' which entail mandatory inspection in the next port under ibid. Annex I II.2A.  
66 In the words of article 13(3) of the PSC Directive, "more detailed inspection shall be carried out 
... whenever there are clear grounds for believing, after the inspection (of the certificates and 
documents), that the condition of a ship or of its equipment or crew does not substantially meet 
the relevant requirements of a Convention. ‘Clear grounds’ shall exist when the inspector finds 
evidence which in his professional judgement warrants a more detailed inspection of the ship, its 
equipment or its crew." 
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also go beyond documentary checks to include a physical investigation of fuel 
tanks and piping, including samples from the fuel oil supply lines or tanks and an 
examination of relevant equipment (including scrubbers). 67  On-board 
investigations may also cover enquiries into the actions taken, or not taken by the 
ship’s crew, the procedures followed which requires formal statements by crew 
members to be recorded.  
 
In case of suspicion, further investigations ashore are usually required to back up 
the onboard investigations, such as notably analyses of fuel samples by accredited 
laboratories. In certain cases it may also be necessary to undertake further 
interviews and recording of statement of land-based persons representing the 
ship's owner and charterer(s) or expert witnesses.  
 

Finally, in some states, criminal proceedings call for separate investigations 
undertaken by the public prosecutor, once the case has been submitted to that 
authority. The purpose of such investigation is to establish more thoroughly the 
ramifications of the supposed violation by finding out what other fuels were on 
board, where they were purchased, whether the sample was taken according to 
applicable procedures and whether the crew member(s) actually knew what 
statements they gave or what documents they signed at the initial on-board 
inspection. Such a criminal investigation may sometimes occur with a significant 
delay, meaning that neither the ship nor the crew is longer available within the 
jurisdiction of the state concerned.68  
 
It is the combined, overall outcome of these investigations which will form the 
basis for assessing whether or not an infringement of the rules has taken place. 
While there is little formal guidance for courts on how to prove MARPOL Annex VI 
infringements, and little experience to date, it must be assumed that a particular 
emphasis will normally be given to the fuel samples taken on board the ships as 
further analysed by the port state and expert statements relating to them.  
 

6. Sanctions 

6.1 General  
Proof that a ship has violated the air emission standards is not necessarily enough 
for the coastal or port state to impose sanctions for the violation. For a sanction to 
be successfully imposed on a person who has infringed the rules, the national 
requirements on persons that can be held liable and the acts or omissions that 
count for the purpose also need to be satisfied, along with applicable exceptions 
and defences. 
 

                                                        
67 See section 3.3 above on the technical inspection guidelines developed by IMO and EMSA for this 
purpose.  
68 According to a study prepared by the Swedish Transport Agency (note 6), it is not uncommon 
that a year has passed from the alleged infringement at the time the public prosecutor decides 
whether or not bring the case to court (p. 49). 
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With regard to the details of sanctions, international law offers very limited 
guidance. The UNCLOS enforcement provisions are laid down in permissive terms 
for coastal and port states in the sense that these states may institute proceedings 
with respect to violations by foreign ships of the international rules, but there is 
no obligation to do so.69 MARPOL and EU law go somewhat further by obliging 
states to have a sanctions regime in place to deal with violations, but fall short of 
requiring states to use them.70  
 
MARPOL and EU law are similarly open as to whether the sanction for violations 
of the fuel quality rules should be of a criminal or administrative nature,71 though 
EU law requires there to be (at least) criminal sanctions in place for certain types 
of violations of the air emission standards.72 This distinction is decisive for the 
procedures and evidence required to bring a case of non-compliance to 
conclusion.   
 
Traditionally, marine pollution offences have been subject to criminal penalties in 
Northern Europe, but states have increasingly begun to introduce tailor-made 
sanctions of administrative nature to overcome the procedural burdens linked to 
criminal penalties. This has not least been the case in the Nordic countries,73 but 

                                                        
69 Articles 218(1) and 220(1) 
70  MARPOL article 4(2) specifically provides that violations within their jurisdiction shall be 
prohibited in their legal systems and that sanctions shall be established for violations. Moreover, 
port and coastal states shall, whenever a violation occurs within their jurisdiction, either notify the 
flag state or "cause proceedings to be taken in accordance with its law". The Sulphur Directive 
requires member states to "determine the penalties applicable to breaches of the national 
provisions adopted pursuant to this Directive" and establishes certain main principles for such 
penalties. Directive 2008/99 on the protection of the environment through criminal law (OJ 2008 
L 328/28) requires member states to ensure that certain conduct (including violation of the fuel 
quality requirements committed intentionally or with at least serious negligence) constitutes a 
criminal offence, and include certain main principles and requirements with respect to the 
penalties to be applied, but always leaves the decision on whether to prosecute in an individual 
case to the national authorities. See also para. 10 of its preamble. 
71 An IMO publication which is specifically intended to provide guidance on the implementation of 
MARPOL for its contracting states confirms that this matter is left to individual states and adds 
that “[s]anctions, be they administrative or penal in nature, would, by and large, consist of fines.” 
MARPOL – How to do it, IMO, 2013, para. 4.7. UNCLOS article 230 requires, as was noted above, that 
"monetary penalties only may be imposed" with respect to pollution violations by foreign ships 
(the only exception being pollution in internal waters and wilful and serious pollution in the 
territorial sea), but the more specific nature of the monetary penalties is not addressed. See also 
ILA Report, note 33, at p. 496. 
72 Directive 2008/99 requires criminal procedures to be in place for a range of 'unlawful' acts, 
which includes violation of the air emission requirements of the sulphur directive. Under article 
3(a), member states shall ensure that "the discharge, emission or introduction of a quantity of 
materials or ionising radiation into air, soil or water, which causes or is likely to cause death or 
serious injury to any person or substantial damage to the quality of air, the quality of soil or the 
quality of water, or to animals or plants" constitutes a criminal offence, "when unlawful and 
committed intentionally or with at least serious negligence". Annex 1 of the directive includes the 
sulphur in fuel requirements, which means that infringements of the sulphur in fuel requirements 
are "unlawful" under article 2(1).  
73 Two example are the Swedish water pollution fee, which was introduced in 1984 (Chapter 8 of 
Act 1980:424 on Measures Against Water Pollution from Ships) and the Finnish oil discharge fee 
from 2005 (Act 1163/2005 available in Finnish at www.finlex.fi/fi/laki/alkup/2005/20051163). 
Both sanctions were specifically introduced to improve the efficiency of sanctions for illegal oil 
spills, both in relation to the swift procedures for applying the penalties, the proof standards and 
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to date only Norway applies administrative penalties for violations of the rules on 
air emissions from ships.74  
 
Even if criminal fines represent the typical form of sanctions for violation of the 
air emission standards in the Northern European SECA states, there is not much 
practical experience of awarding criminal penalties for violations of the air 
emission standards. As far as is known, only one criminal case on the fuel quality 
requirements that apply in the Northern European SECA has resulted in 
conviction to date.75  
 
In the following, the regulatory framework for three aspects of the sanctions will 
be considered in some more detail. Section 6.2 discusses liable persons, section 
6.3 addresses questions related to the threshold of negligence and section 6.4 
discusses the level of the sanction. These questions have to be settled for any 
sanction regime, independently of the procedural framework involved and special 
solutions may be needed for sanctions relating to air emission violations in view 
of their specific character. 
 

6.2 The liable person 
As regards the person on whom the sanction or fee is to be imposed, MARPOL only 
requires that any violation shall be prohibited and subject to sanctions, without 
further clarification as to who the liable person should be.76 The only provision 
which mentions specific persons in MARPOL Annex VI is regulation 3(1) which 
contains certain exceptions, where air emissions in violation of the specified 
requirements are allowed. This exception, however, concerns emissions 
“resulting from damage to a ship or its equipment” and includes a number of 

                                                        
the level of penalties. The two fees only apply to oil pollution and hence do not extend to air 
emission violations, though in both countries studies prepared for the governments have indicated 
benefits of applying a similar fee to those infringements. See the Swedish study referred to in note 
6 above and H. Ringbom, 'Administrative Sanctions for Violations of Ships’ Air Emissions and Fuel 
Quality Standards – International Law Considerations', Study prepared for the Finnish Ministry of 
Transport and Communications, BALEX, Finland, November 2014. 
74  Sections 55 - 57 of the Act of 16 February 2007 No. 9 relating to ship safety and security 
introduce a 'violation fine' which may be imposed on natural as well as legal persons. On this basis 
five fines have been issued in 2015-2016, ranging from NOK 100.000 to 500.000 (corresponding 
to roughly € 11.000-55.000).  
 See also the recent Belgian 'Loi instituant des amendes administratives applicables en cas 
d'infractions aux lois sur la navigation' of 25 December 2016. The law introduces a speedy process 
for issuing a fine, based on the corresponding substantive rules of the criminal sanctions. The 
enforcement will be carried out by the Federal shipping directorate if the public prosecutor does 
not act within one month, which is expected to speed up the procedure considerably. In monetary 
terms, too, the new administrative fine matches the applicable criminal sentences, which in the 
case of air emissions may extend up to € 8 million. 
75 This is the Costa NeoRomantica in Hamburg Local Court 2016 XX, in which two chief engineers 
were fined EUR 23,500 each. The absence of successful prosecutions of violations of the fuel quality 
standards was subject to a study by the Swedish Transport Agency (note 6). Out of 31 notifications 
by maritime administration to the prosecutor between 2010 and May 2014, only one led to a 
decision to initiate a criminal investigation and not a single one ended up in prosecution. The main 
reasons for this, were either that it was not possible to investigate the alleged offence properly 
(since the ship had already left the country) or it was not possible to confirm criminal conduct.  
76 Article 4(2) referred to in note 70 above. 
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additional conditions and is therefore unlikely to be of relevance in the present 
context.77  
 
The Sulphur Directive requires, flag coastal and port states to take all necessary 
measures to ensure that non-compliant marine fuels "are not used"78 and places 
the corresponding obligations on "the ship", rather than individual persons.79 In 
the sanctions part the Directive requires that fines are calculated in such a way 
that they "at least deprive those responsible of the economic benefits derived from 
the infringement", which indicates that at least the person who are making 
economic benefits should be among the liable persons.  
 
For criminal sanctions, Directive 2008/99 is somewhat more precise. It does not 
specify the identity of the liable person either, but clarifies that that both natural 
and legal persons ("committed for their benefit by any person who has a leading 
position within the legal person"), shall be potentially subject to the penalty 
(article 6(1)), that penalties shall extend to the lack of supervision or control 
(article 6(2)), and that "inciting, aiding and abetting criminal conduct shall also be 
punishable as a criminal offence" (article 4). Article 6(4) clarifies that liability of 
legal persons on this basis does not exclude criminal proceedings against natural 
persons. The reference to the deprival of economic benefits in the Sulphur 
Directive, together with article 6 of Directive 2008/99, clearly calls for including 
companies among the potentially liable parties for air emission violations. The 
economic benefit of cheating with the fuel quality requirements will normally lie 
with the owner or charterer, rather than with individuals on-board or ashore. The 
corporate sanctions need not be of a criminal nature, however.80  
 

The available examples of administrative sanctions for violations of the air 
emissions requirements indicate a somewhat broader approach to the liable 
person. The Norwegian Ship Safety and Security Act, 2007, includes separate 
sections for fines to be imposed on individuals and those imposed on the company 
(i.e. the managing company indicated in the Safety Management Certificate81) with 
somewhat different thresholds of negligence. 82  As to individuals, the 
administrative fines may be imposed on: a) "anyone who, on behalf of the 
company" commits a violation; b) the master; and c) other persons working on 

                                                        
77 The full text of MARPOL Annex VI, regulation 3(1)(2) reads as follows:  
“Regulations of this Annex shall not apply to …  any emission resulting from damage to a ship or 
its equipment:  

.2.1 provided that all reasonable precautions have been taken after the occurrence of the 
damage or discovery of the emission for the purpose of preventing or minimizing the 
emission; and  
.2.2 except if the owner or the master acted either with intent to cause damage, or 
recklessly and with knowledge that damage would probably result. ” 

78 Article 6(2). 
79 See article 6(8). 
80 See e.g. http://ec.europa.eu/environment/legal/crime/ 
81 While section 56 does not include a possibility to impose the corporate sanctions on other legal 
persons than the 'company', as defined in section 4 of the Act, the fourth paragraph provides that 
"the Ministry may issue regulations containing further provisions relating to violation fines against 
the company".  
82 On the differences, see section 6.3 below. 
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board.83 If any of those persons acted on behalf of the company, the fine may also 
be imposed on the company as such, even where fines could not be imposed on 
any of those persons (e.g. in the absence of proof of negligence).84 Section 56(3) 
provides that the company is also jointly and severally liable for fines imposed on 
the master or other persons working on board.  
 

6.3 The level of negligence 
Another relevant question relating to the penalty to be imposed for non-
compliance with the MARPOL standards is the level of culpability required for the 
penalty to be activated. Must, in other words, the infringement be intentional or 
the result of some degree of negligence, or can sanctions be imposed on objective 
terms, on the basis that a violation has been confirmed?   
 
Generally speaking, MARPOL regulates discharges and emissions in objective 
terms. Unless specifically permitted or exempted, any discharge of the substances 
concerned, or air emission exceeding the required standards is prohibited85 and 
shall, as such, be subject to sanctions under article 4. The formulations chosen in 
the convention, together with the level of detail of regulation 14, suggest a regime 
of ‘strict’ liability, in which mere evidence of a violation suffices to trigger the 
sanction, without there being any need to analyse the subjective degree of fault or 
culpability on behalf of the person responsible. However, in practice MARPOL has 
been considered to leave room for different national solutions in this respect.86 
 
On this matter, too, differences apply between the procedures involved. While 
variations exist, the general position is that criminal law procedures require proof 
or intent or at least (gross - criminal) negligence of the responsible person while 
administrative penalties are more flexible and may even be based on a strict 
liability or a reversed burden of proof. 
 
Under the criminal procedure it will usually be necessary to show that the alleged 
offender deliberately or negligently caused the pollution, or at least knew that the 
pollution was taking place and did nothing to prevent it. In other words, it is 
necessary to demonstrate the alleged offender’s intentions and/or knowledge of 
the circumstances, which significantly extends the evidence that is needed to 
prove the offence.  
 
The two EU directives of relevance for criminal penalties for ship-source pollution 
establish intent or (at least) ‘serious negligence’ as the relevant thresholds. 87 
'Serious negligence' has been discussed by the European Court of Justice and 
confirmed as "entailing an unintentional act or omission by which the person 
responsible commits a patent breach of the duty of care which he should have and 
could have complied with in view of his attributes, knowledge, abilities and 

                                                        
83 Section 55(1-3). 
84 Section 56(2) 
85 MARPOL regulations I/15 and 34, II/13 and VI/14. 
86 MARPOL – How to do it (2002), pp. 24—25.  
87 Directive 2005/35 article 4(1) and Directive 2008/99, article 3 
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individual situation."88 The chosen threshold places a significant burden of proof 
on the authorities in view of the easy access to evidence to support the ship 
operator’s innocence, such as the availability of a bunker delivery note (BDN) 
indicating that the purchased fuel was compliant. Crew members are similarly 
unlikely to confirm (seriously) negligent conduct in their statements and even if 
they did at the time of investigation, they may have retracted such statements at 
the time a trial begins. 
 
A Swedish study from 2014 indicated that the main reasons for failing to impose 
criminal penalties for air emission violations is that the prosecutor has decided to 
discontinue the caser in view of the difficulties to properly investigate the alleged 
infringement and to prove the required negligence. Even in cases where the 
violation has been proved in objective terms, prosecutors had repeatedly decided 
not to proceed to prosecution in cases where the BDN indicates that the fuel is 
compliant. Divergences between the actual sulphur levels and those indicated in 
the BDN may be due to several reasons, including failure to empty tank before 
fuelling, subsequent switching between fuel tanks etc. In view of this uncertainty 
facing the prosecutor, proving a breach of the required duty of care would require 
further investigation with the crew, but at that time the ship has long since left the 
jurisdiction.89  
 

Administrative penalties involve more flexibility in this respect. They permit 
linking the violation more closely to the existence of the violation rather than the 
potential reasons for it and hence allow simplified procedures and investigation 
routines. The existing examples indicate a tendency to do away with the subjective 
element of culpability. 
 
The Norwegian 'violation fine' makes a difference between sanctions imposed on 
individuals and those imposed on companies. While the former still require intent 
or (simple) negligence, fines imposed on companies may be imposed without any 
such intent or negligence, provided only that the person who committed the 
violation "has acted on behalf of the company".90 The selected wording suggests 
that it is not necessary to know exactly who committed the violation or even if 
anyone did, as long as there is cumulative behaviour leading up to a violation.91 
Instead the question of whether a fine shall be imposed, and its magnitude, shall 
be based on other specified criteria.92  

                                                        
88 Case C-308/06, Interanko and others, para. 77. Se also the opinion by Advocate-General Kokott 
in the same case, where the concept is analysed in relation to the wording of MARPOL, at paras. 
102-112 and 139-156.  
89 Swedish study referred to in note 6 above, pp. 49-51.  
90 Section 56(1) 
91 T.H. Pettersen & H.J. Bull, Skipssikkerhetsloven - med kommentarer, Fagbokforlaget, Bergen 2010, 
p. 746. 
92 Section 56(2) reads in full:  
"In deciding whether a violation fine shall be imposed on the company, and in assessing the fine, 
particular consideration shall be paid to:  
a) the seriousness of the violation;  
b) whether the company could have prevented the violation through the Safety Management 
System or by instruction, training, control or other measures; 
c) whether the offence was committed to promote the interests of the company;  
d) whether the company has had or could have obtained any advantage by the offence;  
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6.4 The level of the sanction  

6.4.1 General 
UNCLOS, as was noted in section 4.6, includes its general safeguards in Part XII, 
section 7, which call for monetary penalties to be imposed in most cases, but does 
not address the level of these penalties. 93  Certain general principles of 
international law, including the requirement of non-discrimination, and 
proportionality, suggest that that there cannot be a difference between the 
sanctions on the basis of nationality of ships and that the sanction should not 
exceed what is reasonably required to achieve its aim.  
 
MARPOL article 4(4) requires that penalties “shall be adequate in severity to 
discourage violations of the present Convention and shall be equally severe 
irrespective of where the violations occur.” In an IMO guide for states parties 
implementing the provision it has been considered "reasonable to provide for a 
range with a minimum and maximum level, with the exact amount of the fine being 
dependent on the severity of the offence.”94 
 

EU laws relating to criminal sanctions are similarly general in their wording,95 but 
article 11(2) of the Sulphur Directive is somewhat more concrete:  
 

The penalties determined must be effective, proportionate and dissuasive 
and may include fines calculated in such a way as to ensure that the fines 
at least deprive those responsible of the economic benefits derived from 
their infringement and that those fines gradually increase for repeated 
infringements. 

 
It is hence at least implicit in all instruments that the sanctions, in order to achieve 
their aims, should deprive the perpetrators of the economic benefit of non-
compliance and even go beyond that in order to meet the requirement of 
dissuasiveness or discouraging violations. In view of the very important economic 
benefits of non-compliance with the sulphur in fuel requirements, it is clear that 
the sanction will have to be of a significant magnitude to meet those objectives. 
 
Yet, the question remains as to how these fees should be calculated; on the basis 
of what criteria, for what period of time and at what amount. These issues will be 

                                                        
e) whether this is a repeated offence; and   
f) the company’s financial capacity" 
93 See also p. 2 of the dissenting opinion of ITLOS Judge Anderson in the Monte Confurco Case 
(ITLOS Case No. 6, 2000), relating to the prompt release of a fishing vessel and the reasonableness 
of the requested security: “The Convention does not limit the size of fines, although it does exclude 
generally imprisonment for fisheries offences. It is for the legislators and the courts of States 
Parties to lay down fines for illegal fishing. Where there is persistent non-observance of the law, 
deterrent fines serve a legitimate purpose.” See also para. 7 of his dissenting opinion in the Volga 
Case (Case No. 11, 2002). 
94 MARPOL – How to do it, IMO, 2013, para. 4.7.  
95 Article 5 of Directive 2008/99 provides: "Member States shall take the necessary measures to 
ensure that the offences referred to in articles 3 and 4 are punishable by effective, proportionate 
and dissuasive criminal penalties." See also article 8 of directive 2005/35 as amended.  
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addressed in turn below.  

6.4.2 What criteria? 
A straightforward and quick procedure for the imposition of the sanction requires 
a penalty system which is easy for the authorities to calculate and use. Similarly, 
the principle of legality calls for clear, transparent and predictable rules for the 
benefit of ship operators who may be subjected to such sanctions.96 
 
In the Finnish oil discharge fee, these considerations have been met through a 
system in which the level of the fee is established on the basis of two parameters 
alone: the size of the ship and the size of the spill. A pre-made table which 
calculates the fees for various scenarios is annexed to the 2009 Act for an easy 
reference for both the authorities and ship operators. 
 
In the case of air emissions, however, neither of these criteria seem relevant. The 
size of the ship is not determining the economic benefits of non-compliance, and 
it is difficult to speak in terms of an individual ‘spill’ or ‘discharge’ in case of air 
emissions, where the rationale of non-compliance is based on a continuous 
violation that stretches over a longer period of time.  
 
Rather it would seem that the benefit of non-compliance is exclusively linked to 
the ship’s fuel consumption. This is what determines how much is to be gained by 
using non-compliant rather than compliant fuel, irrespective of the size of the ship 
or any operational considerations. For enforcement purposes, this parameter may 
not always be easy to identify, however. The fuel record books filled in by the crew 
may not be sufficiently reliable for this purpose and there is currently no other 
international requirement for ships to have a fuel flow meter on board to register 
the consumption. 97  A somewhat less accurate, but more easily identifiable, 
indication of a ship’s fuel consumption is the size of its engines.  
 
Another element that should be taken into account when establishing the level of 
the sanction is the severity of the violation. It is a significant difference, both 
economically and from the point of view of the environment, if the violation 
consists of using a fuel oil with only marginally higher sulphur content than the 
required 0.1%, or a heavy fuel oil with, say, 3,5%. Finally, the Directive specifically 
suggests that repeated offences should be subject to more severe penalties.  
 

6.4.3 What period? 
Unlike discharges of oil or chemicals at sea, a violation of MARPOL’s air emission 
and fuel standard requirements typically extends over a longer period of time. It 
is only through a continuous violation that the economic benefits of non-
compliance can be realised. Yet, with the exception of ships that only have non-

                                                        
96 See also 'Guide on Article 7 of the European Convention on Human Rights: No punishment 
without law: the principle that only the law can define a crime and prescribe a penalty', Council of 
Europe, 2016, available at http://www.echr.coe.int/Documents/Guide_Art_7_ENG.pdf, in 
particular at pp. 10-14. 
97 But see Regulation 2015/757 on the monitoring, reporting and verification of carbon dioxide 
emissions from maritime transport, referred to at note 145 below, in particular article 9 thereof, 
and the new regulation 22A is to MARPOL Annex VI adopted in October 2016.  
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compliant fuel on board, it is usually difficult to establish for how long a ship has 
infringed the rules. In view of this uncertainty, a certain period of time needs to be 
determined on which the basis of the economic benefits is to be calculated. The 
solution needs, on the one hand, to be effective and discourage non-compliance. 
This means that the economic benefit cannot be limited to the period for which 
the non-compliance is technically proven. On the other hand, the system needs to 
meet proportionality requirements. It is not clear, for example, if a randomly 
chosen entity of time, such as a certain number of days for which non-compliance 
is presumed,98 would meet this requirement, as the link to the actual violation may 
be too weak and as the solution also involves risks of multiple sanctions (in 
different states) for the same violation. 
 
While there is no obvious solution to this question, one proposal which seeks to 
balance the different considerations involved could be to limit the economic 
benefit calculation to the voyage preceding the ship’s entry to the port in question. 
It is true that this solution, at least in theory, would promote making artificial 
stops in a nearby port or anchorage before entering the port, but this risk could 
be reduced by measuring the time in larger entities, such as for example 24 
hours.99  
 

6.4.4 What amount? 
In order to be effective, the level of the sanction needs to be of a magnitude which 
makes an economic impact for the liable person. The significant benefits involved 
with non-compliance 100  accordingly call for penalties of quite considerable 
amounts. Not even matching the penalty with the economic gains (for the chosen 
period) would amount to effective dissuasion. The text of the Sulphur Directive’s 
article 11(2) accordingly refers to fines which “at least deprive those responsible 
of the economic benefits derived from their infringement”. 101  There is no 
guidance as to what coefficient could be applied on top of economic benefits for 
achieving the required dissuasive effect. Presumably this matter is at least in part 
linked to the general state of the enforcement system and, thus, the likelihood of 
being caught: if the enforcement system is well developed and the risk of being 
fined big, a lower coefficient will suffice for the deterrent effect and vice versa. That 
consideration would favour a higher coefficient, at least in the early period of 
enforcement where at-sea monitoring techniques and international cooperation 
have not yet fully developed.  
 
In addition, article 11(2) of the Sulphur Directive suggests that fines would 

                                                        
98An example of this is found in the Finnish law relating to sanctions for failing to comply with road 
fuel tax requirements, where the fees are based on a daily charge which depends on the type of 
vehicle, coupled with a maximum number of 20 days for each identified violation. See section 8 of 
the Fuel Fee Act (1280/2003) and 
www.trafi.fi/tieliikenne/verotus/polttoainemaksu/yleista_polttoainemaksusta 
99  An example of a penalty calculation scheme on this basis is provided in the annex to the 
CompMon study referred to in the first footnote.  
100 See example in note 5 above.  
101 The wording chosen in this part of the sentence suggests that the this is not a strict obligation 
of member states, but MARPOL article 4(4) creates a clear obligation for states to ensure that the 
penalties "shall be adequate in severity to discourage violations of the present Convention".  



 28 

“gradually increase for repeated infringements”. Here again, a factor is needed and 
precedents are probably best looked for in comparable national laws.102 Repeated 
infringements could, and arguably should, also trigger other types of sanctions, 
including administrative measures available under PSC.103 The level of the fines, if 
pre-calculated in advance in a matrix, needs to be updated from time to time to 
actually reflect the difference in price between compliant and non-compliant fuels. 
 

6.5 Assessment  
UNCLOS, MARPOL and international law more generally leave significant 
discretion for states to establish their own system of penalties for violations of the 
MARPOL Annex VI standards in a way that best suits their internal legal system. 
This discretion is not without limits, however. In particular, the safeguards of 
UNCLOS provide that only monetary sanctions may be imposed for most 
violations and provides for a flag state pre-emption in certain situations for 
violations that have been committed beyond the territorial sea of the state 
instituting the proceedings. Apart from that, limits are posed by more general 
principles of international law such as non-discrimination and proportionality 
requirements. 
 
While international law does not take a stance on the nature of the penalty 
imposed, EU law specifically requires criminal sanctions to be in place for cases of 
intentional or seriously negligent infringements. The availability of criminal 
sanctions does not, however, amount to an obligation to impose such sanctions in 
individual cases of violations, nor does it rule out the parallel existence of 
sanctions of an administrative character. The most tangible obligations relating to 
penalties are the requirements laid down in article 11(2) of the Sulphur Directive, 
which apply irrespective of the nature of the penalty concerned.  
 
The key criteria guiding sanctions, independently of their nature, are accordingly 
that they shall be effective, proportionate and dissuasive.104 While vague, these 
criteria place some outer limits for the sanctions to be applied in the EU member 
states. Those limits are primarily be taken into account by member states at the 
legislative level, but could also be of relevance for national judges or authorities 
when deciding concrete cases.105  
 
The experience in some of the Northern European SECA countries suggests that 
traditional criminal penalties may not satisfy those effectiveness criteria. It has 
been shown above that administrative penalties could provide a complement to 
enhance effectiveness. A different type of penalties do not do away with the duties 
of states to ensure a fair trial and ensure rights of the accused, but experience from 
other areas of marine pollution law indicates that concerns related to European 

                                                        
102 For example, section 10 of the Finnish Fuel Fee Act, referred to above in note 98 refers to a 
coefficient of 1.5 in case the non-compliance is repeated and a coefficient of 2 if it is particularly 
grave. 
103 See section 7 below. 
104 Case 68/88 Commission v Greece [1989] ECR 2965, at para. 24. 
105 See e.g. P. Asp, 'Harmonisation of Penalties and Sentencing within the EU', Bergen Journal of 
Criminal Law and Criminal Justice, Volume 1, Issue 1, 2013, p. 57. 
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human rights law can be accommodated through a careful design of the sanction 
regime.106 
 
The effectiveness of the sanctions is closely related their dissuasiveness or 
deterrent effect. Both criteria have implications on the choice of liable party, as 
the penalty fails to promote compliance if it does not target the persons who are 
involved in the decisions relating to non-compliance and who benefit from it.107 
Unlike the 'standard' provision of penalties for violations of EU law, article 11(2) 
of the Sulphur Directive specifically refers to calculation of fines in a way that 
deprive those responsible of the economic benefits derived from their 
infringement. That, in turn, suggests that it is more relevant to target the 
companies operating the ship and responsible for the choice of fuel it uses than to 
address individual crew members.  
 
Dissuasion and effectiveness also call for penalties to be of a certain level. The 
ceiling on how far penalties can go in this respect is placed by the principle of 
proportionality. In EU case law, proportionality considerations have, for example, 
ruled out a penalty system imposing a flat-rate fine for all offences, whatever their 
nature and gravity108 or too weak a link between the person who has committed 
the infraction and the person who bears the effect of the penalty.109  
 
As to the level of penalty, the principle of proportionality includes several 
elements. First, "measures imposing penalties must not ... exceed the limits of what 
is necessary in order to attain the objectives legitimately pursued by the 
legislation in question or be disproportionate to those aims."110 In this regard, it 
seems obvious that a penalty that matches the financial benefits involved is 
required to attain the objective of the Directive as quoted above. The more difficult 
question is how far the sanction can extend beyond that and on what basis. 
Drawing the line between what is necessary for attaining the purpose and what is 
disproportionate appears excessively difficult in an individual case, which favours 
prior establishment of the levels. Since the benefits are more or less the same 
irrespective of which of the SECA states the ship will use, establishment of those 
levels in the whole area, or at EU-level seems justified. Proportionality would also 
seem to require that the severity of the infringement (in terms of sulphur content 
in the fuel and in terms of duration) is taken into account when setting the penalty 
level.111 
 
Second, the Court has considered that "when there is a choice between several 
appropriate measures, recourse must be had to the least onerous, and the 

                                                        
106 For more details, see the CompMon report referred to in the first footnote, section 4.3.5. 
107  See also Case C-501/14, EL-EM 2001, paras 45-49, where the deterrent effect of the 
enforcement measure (immobilisation of the vehicle) was questioned as it targeted the vehicle as 
such, and thereby the operating company, while it was only the driver who was been charged with 
committing the infringement.  
108 Joined Cases C‑497/15 and C‑498/15 Euro-Team & Spirál-Gép (EU:C:2017:229), para. 42.  
109 See note 130 below. 
110 Ibid., p. 58. 
111 See note 108 above. 
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disadvantages caused must not be disproportionate to the aims pursued".112 As 
will be discussed below, there is a limited range of measures that could serve as 
alternatives to fines for penalizing violations of the air emission standards. Among 
those discussed in section 7 below, some seem too soft for being effective while 
others are too broad-brushed for creating the necessary link between the 
infringement and the penalty. Yet this aspect of proportionality might be relevant 
where other measures are introduced to complement sanctions in terms of 
punitive effect.  
 
Finally, it follows from the EU's own Charter on Fundamental Rights that there 
must be proportionality between the level of the penalty and the offence in 
question, to exclude penalties which do not stand in any reasonable relation to the 
committed violation. 113  Air emissions may pose a particular challenge in this 
regard for judges and other authorities deciding on penalties, given that the 
individual offence may not be particularly significant in environmental or health 
terms. Rather, there are particularly strong arguments in this case to relate the 
penalty to the economic benefits of non-compliance, but such a preference does 
not follow automatically existing requirements, despite the acceptance of this 
method in principle in article 11(2) of the Sulphur Directive. The absence of 
harmful environmental or health impacts of the individual infringement of the air 
emissions requirements represent another argument in favour of closer ex ante 
harmonisation of the penalty levels at national or EU level.  
 
In summary, existing international and EU laws do not entail significant restraints  
for states in the SECA region to develop a sufficiently stronger sanctions regime 
than what is currently in place. Rather to the contrary, while leaving important 
discretion for states to design their sanction system according to their own needs, 
the existing rules require effective and dissuasive penalties to support the 
objectives of the material rules. There is little to suggest that those requirements, 
however generic, are currently met when it comes to violations of the sulphur in 
fuel requirements in the Northern European SECA. 
 

7 Other enforcement options  

7.1 General 
While fines is commonly regarded as the main sanction to be used for non-
compliance with MARPOL Annex VI, a brief review of other available enforcement 
measures is justified. Other forms of criminal sanctions, such as imprisonment, 
confiscation of the ship etc. are generally ruled out by the nature of the air 
emission violation, but also through the requirement in UNCLOS article 230 that 
"monetary penalties only may be imposed" with respect to pollution violations by 
foreign ships (the only exception being pollution in internal waters and 'wilful and 

                                                        
112 C‑210/10 Urbán, (EU:C:2012:64), para. 24. 
113 See also the general proportionality requirement in Article 49(3) of the Charter of Fundamental 
Rights of the European Union: "The severity of penalties must not be disproportionate to the 
criminal offence." 
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serious' pollution in the territorial sea114). It appears from the negotiation history 
of the article that its main purpose is to avoid the use of prison sentences, hence 
leaving the door open for other types of (administrative) enforcement 
measures.115 In view of this, certain measures that could supplement or replace 
the penalties are briefly explored below.  
 

7.2 PSC detention  
The principal remedy applied to non-complying ships under PSC is detention. A 
detention targets the ship as such, without a need for singling out individual 
persons behind the violation, and affects those who are operating the ship at the 
time of the infraction. It is a relatively simple administrative measure which is 
highly coordinated at EU-level 116  and could hence be attractive for enforcing 
infringements of the MARPOL Annex VI requirements.  This is not least so as 
failure to comply with the sulphur in fuel requirements of MARPOL Annex VI is 
specifically clarified as being a detainable deficiency in the Northern European 
SECA. 117  Detention is a very effective measure thanks to the important 
consequences it entails for the ship’s operator. Apart from the time loss involved, 
which in itself is very costly, detentions may involve a wide range of other financial 
repercussions, for example in terms of trade interruptions, claims for damages by 
contractual partners, implications for insurance (hull & machinery and P&I Club) 
cover, class conditions and negative PR from the publicity that a detention 
entails.118 
 
However, even if a detention under PSC is an effective method for bringing ships 
into compliance, and hence to prevent damage from occurring in the future, it is 
of limited use as a sanction for past infractions. The design of the measure is based 
on the premise that the deficiencies can be rectified during the detention and is 
thus better suited for infringements of a static nature that can be repaired, such as 
malfunctioning equipment. This starting point is also reflected in UNCLOS, where 
the right to prevent a ship from sailing is linked to the ship’s seaworthiness and 
environmental risks.119  
 
Some of UNCLOS' safeguards apply specifically to inspections and detentions:  
 

                                                        
114 Section 4.6 above.  
115 See UNCLOS Commentary Vol. IV, pp. 363-370. See also Ringbom note 46, p. 335 and Molenaar 
note 45, p. 237.  
116 In Europe PSC is harmonised and coordinated through a specific EU Directive on the matter 
(Directive 2009/16 on port state control, OJ 2009 L 131/57), which is closely synchronized with 
the Paris MOU on port state control, which covers a broader range of parties, including the Baltic 
Sea ports of the Russian Federation (see www.parismou.org). 
117 See at note 124 above. 
118  See also the OECD Doc. OCDE/GD(96)4 (Competitive Advantages Obtained By Some 
Shipowners as a Result Of Non-Observance of Applicable International Rules and Standards), at 
pp. 20—21. 
119 Articles 219 and 226(1)(c), which are the only ones that explicitly deal with (administrative) 
measures to prevent the ship from sailing, refer to violations of rules “relating to seaworthiness of 
vessels” and, more particularly, to cases where the release of the ship would present an 
(unreasonable) threat of damage to the marine environment. See also MARPOL article 5(2) and 
Molenaar note 30, pp. 189—190 . 
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1) Ships shall not be delayed more than is essential for the purpose of 
investigation under articles 218 and 220 (article 226(1)(a)). 

2) Inspections of ships should be limited to an examination of documents. 
More detailed physical inspection should only be undertaken if an 
assessment of the documents is not sufficient or if there are ‘clear grounds’ 
for believing that the ship’s condition or equipment does not correspond 
with what is stated in the documents (article 226(1)(a)).  

3) Even if the investigations indicate violation, the ship shall be released 
promptly “subject to reasonable procedures such as bonding or other 
financial security” (article 226(1)(b)).  

4) Release may be refused if the ship “would present an unreasonable threat 
of damage to the marine environment”. If a ship is detained, the flag state 
shall be notified and the prompt release procedure under article 292 
applies (article 226(1)(c)).120  

 
To reinforce these safeguards, it is also provided that states shall be liable for 
damage or loss attributable to them arising from enforcement measures which are 
unlawful or exceed those reasonably required in the light of available information 
(article 232).  
 
MARPOL Annex VI does not explicitly state that a ship can be detained on grounds 
of failing to comply with the air emissions standards. Instead, regulation 11 which 
deals with inspections and enforcement, highlights flag states' enforcement 
responsibilities. However, neither this nor any other provision of MARPOL is 
intended to affect the jurisdictional powers of states as laid down in UNCLOS and 
general international law. 121  Other provisions of the Annex include specific 
references to enforcement through PSC.122 A port state's right to detain a ship 
follows from general international law, as outlined above, and it is established in 
practice that violation of MARPOL's fuel quality standards may be a ground for 
detention. 123  The guidelines issued by the Paris MOU on this matter are 
particularly clear on this point:  
 

The burning of non-compliant fuel in an ECA constitutes an unreasonable 
threat of harm to the environment and is of such a serious nature it may 
result in detention.124 

 

                                                        
120 This article applies “without prejudice to applicable international rules and standards relating 
to the seaworthiness of vessels”, which indicates that further developments in IMO Conventions 
and port state control may affect the scope of this safeguard.  
121 See notes 20 and 21 above. 
122 E.g. MARPOL Annex VI, regulations 10 and 18(7) and (10). 
123 See e.g. the 2009 IMO Guidelines for Port State Control under the Revised MARPOL Annex VI 
(IMO Resolution MEPC.181(59)), which lists ”non-compliance with the relevant requirements 
while operating within an Emission Control Area for SOx” among the detainable deficiencies (para. 
2.3.2.5). 
124 Paris MOU Guidelines on Application of MARPOL Annex VI regulation 18 in an Emission Control 
Area (ECA), available at  
https://www.parismou.org/sites/default/files/Guidelines%20on%20fuel%20availability.pdf. 
Similarly, the EU guidance on inspection referred to in note 24 above.  

https://www.parismou.org/sites/default/files/Guidelines%20on%20fuel%20availability.pdf
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However, it is uncertain how long the ship may be detained on this ground. 
Presumably, once the vessel has refuelled and can demonstrate it has sufficient 
compliant fuel to exit the SECA area, it no longer presents an "unreasonable 
threat" under UNCLOS article 226 and the Paris MOU guidelines, and should 
accordingly be released.125 The detention of ships, as provided for in UNCLOS and 
subsequently elaborated in PSC practice, is hence an essentially preventive tool, 
which is not designed for penalizing violations of an operational nature.126  
 

7.3 Other forms of detentions 
The detention of ships is not confined to PSC. It is perfectly possible for a port state 
to limit a ship’s right to leave the port, even outside matters that are regulated in 
PSC. This follows from general international law, i.e. the port state’s sovereignty 
over ships that are voluntary present in their ports, but is also specifically foreseen 
in UNCLOS. Article 226(1)(b), which deals with violations of applicable rules and 
standards more generally than those referred to in the previous section, implicitly 
recognises the possibility of detaining non-complying ships, but provides that the 
ship shall be promptly released “subject to reasonable procedures, such as 
bonding or other appropriate financial security”. This article, together with article 
220(1), which provides for the institution of proceedings in relation to ships 
which have violated (national and international) rules and standards adopted for 
the prevention, reduction or control of ship-source pollution in the port state’s 
coastal waters, leaves the door open for detentions of a more punitive or 
compensatory nature, but provides certain additional safeguards to ensure that 
ships are not prevented from sailing once a reasonable amount of security has 
been posted by the flag State.127  
 
In practice, various types of pre-departure conditions which are not PSC 
detentions have been implemented by the EU in a number of different 
circumstances, also with respect to requirement that are of regional origin and 
scope. Examples include prohibiting a ship from leaving the port until it has 
fulfilled its waste delivery obligations,128 or rested its crew.129 Such measures do 
not amount to a detention of the ship in the meaning of the PSC Directive, although 
the practical consequences may be largely similar. Yet those measures do not 
trigger the transparency sanctions that are associated with detentions in article 
26 of the PSC Directive nor do they affect the inspection priorities or count as a 
detention for the purposes of banning ships from EU ports under article 16. 
 

                                                        
125 UNCLOS article 226(1), MARPOL article 7.  
126 MARPOL Annex VI regulation 10 includes specific provisions on port state control on violation 
of operational requirements, requiring the port state to "take such steps as will ensure that the 
ship shall not sail until the situation has been brought to order in accordance with the 
requirements of this Annex."  
127  Molenaar, note 30, at p. 462, notes that nothing in Article 226 prevents the two forms of 
detention being applied concurrently. 
128 Directive 2000/59 on port reception facilities for ship-generated waste and cargo residues, OJ 
2000 L332/81, articles 7(2) and 11(2)(d).  
129 Directive 1999/95 concerning the enforcement of provisions in respect of seafarers' hours of 
work on board ships calling at Community ports OJ 2000 L 14/29, article 5. 
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If this type of ’non-PSC detention’ were to be applied with respect to sulphur in 
fuel requirements, there is a need for a specified point in time by which the ship 
should be released. Since the main form of sanction will be a fine, this juncture 
should presumably be the payment of the fine.130 However, detaining a ship until 
a fine has been paid would involve significantly longer time period than the 
examples above and therefore give rise to strains with respect to the obligation of 
states not to cause undue delay to ships. Only establishing whether a violation has 
taken place will normally take several days, to be added by the time needed for 
the procedures to impose the penalty.  
 

7.4 Conditioning departure on provision of financial security 
To avoid such strains between the need for time for proper enforcement 
procedures and the obligation to avoid undue delays, UNCLOS provides a solution 
under which the ship is allowed to sail subject to presenting appropriate financial 
security. In the words of article 226(1)(b), ”if the investigation indicates a 
violation of applicable laws and regulations, …. release shall be made promptly 
subject to reasonable procedures such as bonding or other appropriate financial 
security.” On this basis, the ship could be detained until the fine has been paid or 
an appropriate financial security for the fine has been issued.  
 
The quoted wording suggests that the fine need not have been issued once the 
security is required. It suffices that the investigation indicates a violation. Still, a 
certain swiftness in the procedure to establish the fine is required for this 
enforcement method to work, which probably makes it more suitable for 
administrative fines than criminal ones.  
 
The general considerations of reasonableness discussed in section 4.5 apply to 
this kind of detentions as well, as do the general safeguards of UNCLOS Part XII. 
Port states may also face liability for measures which are unlawful or "exceed 
those reasonably required in the light of available information" under UNCLOS 
article 232 and MARPOL article 7(2). 
 
In addition to the other safeguards of UNCLOS Part XII, detentions on this basis 
are subject to the prompt release procedure under UNCLOS article 292. In view of 
this there is already some practice with regard to how the reasonableness of the 
security has been assessed by the International Tribunal for the Law of the Sea, 
which is interesting to study even if it is not comprehensive and has not dealt with 
penalties for violation of MARPOL discharge or emission standards as of yet.  
 
In its practice comprising four cases, the Tribunal has elaborated four 
considerations for assessing the reasonableness of the bond or security required 

                                                        
130 See also Case C-501/14, EL-EM 2001, as referred to in note 107. While finding in para. 45 that 
immobilisation of a vehicle as a precautionary measure, "is, in principle, appropriate and effective 
to achieve the objectives ..., the immobilisation of a vehicle belonging to a transport undertaking 
which has not been found liable in administrative proceedings goes beyond what is necessary to 
achieve those objectives." The case suggests that this type of detention is easier to justify under EU 
law in cases where the fine has been imposed on the ship operator rather than on individual crew 
members.  
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by the port state: 1) the gravity of the offence; 2) the penalties imposed or 
imposable under the laws of the detaining state; 3) the value of the detained vessel 
and cargo; and 4) the amount and form of the bond imposed by the detaining 
state. 131  The case law on these considerations has mostly concerned fishing 
vessels and is far from conclusive, but with regard to the second consideration it 
appears that calculating the amount of the bond on the basis of the maximum 
imposable penalty is acceptable.132 Whether the bond may cover purely punitive 
or deterrent elements of penalties has only been addressed in a couple of 
dissenting opinions to date.133  
 
Neither MARPOL nor EU law specifically provide for enforcement based on 
detention, subject to provision of financial  security, but neither rule them out. 
Such mechanisms do exist at national level, for both criminal and administrative 
penalties, and some of them are applicable to infringements of the air emissions 
standards. A pertinent example134 is Norway’s Ship Safety and Security Act, which 
allows authorities to "prohibit the ship departure from a port, order it to call at a 
port or stipulate other necessary measures until the ... fine is paid or sufficient 
security for the amount has been provided". 135  The measure covers both 
administrative and criminal fines by means of identical provisions, with the 
difference that the request in relation to criminal fines is to be made by the court, 
while in administrative procedures the prohibition will be ordered by the 
'supervisory authority'.  
 
The Norwegian example is also interesting as it permits the security to be required 
with respect to fines that have already been issued, but also extends to cases of 
where they "are expected to be imposed".136 The more precise level of expectation 
required is not specified in the preparatory documents, but it has been considered 
that a greater likelihood than not may suffice. 137  It is finally notable that the 
Norwegian detention measures may be applied even if the fine and related 
security only were imposed on the master or other persons working on board. In 

                                                        
131  See in particular Camouco (ITLOS Case No. 5, 2000), paragraph 67. The Tribunal has 
subsequently emphasized that this is not an exhaustive list and that (see Monte Confurco, ITLOS 
Case No 6 (2000), para 76 and Volga, ITLOS Case No. 11 (2002), para 64. 
132 See e.g. the Camouco case referred to in the previous note.  
133 The dissenting opinion of Judge Anderson in the Monte Confurco Case, quoted above in note 93, 
supports the inclusion of deterrent elements. Conversely, Judge Ndiaye considered in a declaration 
in the same case that the bond should not take on a punitive or deterrent character. The 
(unconvincing) reason given was that ”[o] therwise, the challenging of the amount of the bond 
would turn the Tribunal into a forum for appealing against the decisions of national authorities, 
which it is not.” 
134 See also the Finnish 2009 Act, where detention for the purpose of obtaining financial security 
is specifically authorised for implementing the oil pollution fee (chapter 3 subsection 6(2)), even 
with respect to suspected ships in that are merely transiting through the Finnish territorial sea 
and EEZ. In subsection 3 it is provided that the maximum duration of the detention is 14 days. 
Article 17 of the Belgian law referred to in note 73 also includes right for the authorities to detain 
a ship until a financial security that covers the entire fine has been issued. In this case there is no 
specific time limit. 
135 Ship Safety and Security Act, sections 57(2) and 70(1). The Belgian law referred to in note 73 
above similarly allows the authorities to detain a ship in case of serious suspicion ("présomptions 
sérieuses") of an infraction (article 17). 
136 Ibid. 
137 Pettersen & Bull, note 91, p. 874.   
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practice, the Norwegian guarantees are routinely required for foreign companies 
and the system has reportedly worked well in the sense that the fines have so far 
been paid by companies without a need use the guarantee.138  
 

7.5 Refusing port entry 
The measures discussed above have addressed enforcement measures that may 
be imposed on a ship which is present in the port, in the form of conditions that 
must be fulfilled for it to continue its voyage. In order to strengthen the 
enforcement regime further, those measures have sometimes been coupled with 
a refusal of (future) access to ports by ships which fail to comply with the 
requirements.  
 
UNCLOS includes no provision on this enforcement option and the matter is 
accordingly governed by general international law, as discussed in section 4.5 
above. Certain more recent IMO conventions have occasionally included 
references to denial of access as a means of enforcement,139 but this is not the case 
with the main body of MARPOL or its Annex VI.140 
 
Rather, this is a development in state practice that has been driven at regional 
level, notably by the EU (largely followed by the Paris MOU). While controversial 
in the beginning, this type of ‘banning’ of ships has become a key feature of the 
enforcement of the EU’s maritime safety policy.141 
 
Under current rules it is possible to ban all classes of ships, that have been subject 
to repeated detentions a minimum period for a ban (3, 12 or 24 months) is applied, 
differently depending on the performance of its flag state and certain other 
criteria, together with the introduction of a permanent ban in the case of repeated 
bans. 142  In the time-limited bans, the lifting of the access refusal is linked to 
compliance with a number of safety conditions, some of which extend beyond the 
matters that originally gave rise to the refusal of access.  
 
This type of measure is obviously more powerful than a detention, but also more 
intrusive for ships and their owners.143 In addition, refusal of access on this basis 
considerably magnifies the consequences of individual detentions. Through the 

                                                        
138  Personal communication with K.B. Sørensen, Senior Adviser at the Norwgian Shipping 
Directorate, April 2017. 
139 See e.g. article 11(3) of the 2001 International Convention on the Control of Harmful Anti-
fouling Systems on Ships; International Convention for the Safety of Life at Sea (SOLAS), Chapter 
XI-2 ('Special Measures to Enhance Maritime Security'), regulations 9(1)(3) and 9(2)(5). See also 
Article 4(1)(b) of the 2009 FAO Agreement on Port State Measures to Prevent, Deter and Eliminate 
Illegal, Unreported and Unregulated Fishing.  
140 But see MARPOL Annex I regulation 21(8)(2) (adopted in 2003): "Subject to the provisions of 
international law, a Party to the present Convention shall be entitled to deny entry of oil tankers 
operating in accordance with the provisions of paragraph 5 or 6 of this regulation into the ports or 
offshore terminals under its jurisdiction ... except when this is necessary for the purpose of 
securing the safety of a ship or saving life at sea". 
141 See Ringbom, note 46, pp. 310-317. 
142 PSC Directive, article 16, annex VIII. 
143 As is noted by the Commission, in its Communication COM(2005), 588, p. 8, “[r]efusal of access 
is a very effective dissuasive tool in the campaign against substandard vessels.”  
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close linkage of the refusal of access to the number of (but not necessarily the 
reasons for) detentions, the effects of a detention are extended well beyond the 
individual port call and are very closely linked to the ship’s ability to continue 
trading in the whole region, further increasing the sanction’s punitive character. 
In quantitative terms, the change of policy represents an increase from only a few 
banned ships in the first years following the introduction of the measure to some 
80 ships at present.144 
 
Refusal of access of ships has also been used as a mechanisms outside PSC. In EU 
Regulation 2015/757 on the monitoring, reporting and verification of carbon 
dioxide emissions from maritime transport,145 which establishes obligations to 
monitoring and report CO2 emissions from ships for all ships above a certain size 
bound for EU ports. Under article 20(3) of the Regulation ships that have failed to 
comply with the monitoring and reporting requirements for two or more 
consecutive reporting periods “where other enforcement measures have failed to 
ensure compliance”, the port state may issue an ‘expulsion order’, as a result of 
which “every Member State shall refuse entry of the ship concerned into any of its 
ports until the company fulfils its monitoring and reporting obligations”.  
 
Prohibiting the access of ships to all ports of the region no doubts meets the 
requirements of dissuasiveness and effectiveness and may appear attractive as it 
can be implemented even without entering the complexities related to sanctions 
as discussed above. Indeed, even if banning of ships is among the harshest 
enforcement measures available, it is in many respects easier to justify from a legal 
point of view than the imposition of sanctions. By only targeting the access of ships 
to ports, the measure has its legal foundation in the absence of such a right under 
international law.146 The absence of a right of ships to access foreign ports, which 
is not at dispute, a fortiori implies rights for the port state to place conditions on 
such access. By only addressing ships that are not present in the territory, the 
measure bypasses a number of safeguards which have been included into UNCLOS 
for securing the interests of ship operators.  
 
Yet the use of banning as a tool for enforcing air emission violations may face 
issues regarding proportionality. Like the ‘naming and shaming’, its suitability 
may be questioned as it targets the individual ship for an (unspecified?) period of 
time without regard to whether the parties behind the original infringements are 
still involved. Moreover, in the absence of static matters that can be repaired for 
the ban to be lifted,147 it is unclear how the ban could be motivated in preventive 
terms and how the conditions for lifting the ban could be formulated in a way that 
establishes a link to the original infringement. The measure may therefore seem 
excessively imprecise for its purpose.  
 

                                                        
144  See the list of banned ships at https://www.parismou.org/detentions-banning/current-
bannings.  
145 OJ 2015 L123/55. 
146 See at note 42 above. 
147 The procedure for lifting the ban is outlined in Annex VIII of the PSC Directive and includes in 
para. 3 evidence ”showing that the ship fully conforms to the applicable provisions of the 
Conventions”.  
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7.6 Conclusion 
The review of potential alternatives to sanctions for enforcing the sulphur in fuel 
requirements indicates that there is no obvious alternative to monetary penalties. 
None of the measures addressed above is as precise as a fine and none of them is 
as open to accommodating the circumstances of the individual case.  
 
All alternatives reviewed include shortcomings in terms of being either too 
ineffective for constituting a genuine deterrent or disproportionately punitive. 
Moreover, all alternatives represent broad-brushed measures that affect the 
whole range of players involved in the operation of the ship, for an extended but 
unspecified period of time, rather than only the one party responsible for the 
infringement at the time.  
 
Non-legal measures such as flag state notification or 'naming and shaming’ of non-
complying ships are unlikely to meet the requirements of dissuasiveness and 
effectiveness. PSC detentions, in turn, are not suitable once the ship has refuelled. 
Prohibiting the access of, or ‘banning’, ships from ports in the state or region is a 
very powerful measure that avoids several of the complexities linked to sanctions, 
but is imprecise and raises questions of proportionality. 
 
Yet, even if they may not be appropriate as an alternative to sanctions, such 
measures, which could well be applied cumulatively, may nevertheless provide a 
useful complement to sanctions which fail to meet the required standards of 
effectiveness, dissuasiveness and proportionality.148 At least in an interim period, 
such alternatives offer a reinforcement of the sanction regime which is 
procedurally light and easy to implement in practice.  
 
In the longer run, the option of linking the departure of the ship to provision of a 
financial security for a potential fine would seem to be the most promising option, 
irrespective of the nature of the underlying sanction. This, however, requires that 
at least the initial procedure for imposing the sanctions is reasonably swift.  
 

8 Concluding remarks 
Enforcement of the air emission standards 
A number of elements distinguish air emission violations from other forms of 
pollution. Firstly, detecting and establishing a violation of the air emission 
standards differs from other types of discharges. A ship that violates the SECA 
sulphur in fuel requirements is unlikely to be caught 'red-handed' in a sense that 
merely visual observations or photographs would suffice to detect the violation. 
Instead, more sophisticated technical methods are needed. Those methods all 
entail their own weaknesses and they all place significant strains on governments' 
resources, but are insufficient for verifying the violation. For verification, more 
comprehensive investigations, involving both on-board inspections and 
                                                        
148 As was noted in note 130 above, complementing sanctions with measures of an administrative 
nature has been accepted by the Court of Justice of the EU as being "in principle, appropriate and 
effective" to achieve the objectives of the underlying regulation. However, such measures must not 
go beyond what is necessary to achieve those objectives.  
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subsequent shore-based analyses are usually required. Moreover, since the illegal 
air pollution is typically continuous in nature in that it takes place over a period of 
time, rather than as an instant event, proof of violation at a given moment does 
not necessarily say much about the duration of the violation. 
 
Secondly, proving the subjective element of the violation is generally quite 
demanding. In criminal proceedings in particular, which still represent the main 
form of sanctions in the SECA states, it has to be shown that the violation is caused 
intentionally or resulting from (serious) negligence on behalf of the liable person. 
Even identifying the person responsible for the violation can be challenging, let 
alone to prove their negligence in view of the common availability of documentary 
evidence that compliant fuel has been purchased in good faith etc. Administrative 
penalties normally provide for more flexibility in this respect, but they are not 
widely in use for air emission violations and, even where applied, may face issues 
in relation to dissuasiveness . 
 
Thirdly, in view of the large financial gains involved in non-compliance with the 
air emission s standards, the sanctions imposed on violations call for monetary 
penalties of a significant level in order to be effective and dissuasive, as required 
by both MARPOL and the Sulphur Directive. Yet the level of the penalty may be 
held down by the circumstance that air emissions represent environmental and 
health hazards at aggregated level rather than in the individual instance. Common 
principles for addressing the size of the penalty for environmental infractions, 
based on the environmental harm or the level of danger for humans or the 
environment, are therefore not suitable for this kind of violations. The absence of 
significant environmental damage in the individual case also means that other 
liability mechanisms, such as civil liability, is not available for use as a 
complementary deterrent in the case of air emissions. To meet their objectives, 
sanctions should therefore be linked to the economic benefits of non-compliance, 
which suggests that liable persons should be the corporations in charge of the 
decisions on fuel usage rather than crew members.  
 
Such differences place special demands on the legal mechanisms for enforcing the 
rules. As of now, however, most Northern European SECA states have not 
introduced separate enforcement mechanisms to deal with violations of the air 
emission standards. They commonly rely on the 'regular' MARPOL enforcement 
procedures for dealing with these matters which, in turn, is reflected in the 
relative absence of successful application of penalties in practice.  
 
If the enforcement fails to generate the required dissuasion, other efforts to 
promote compliance with the requirements will also be fruitless. Over time this 
risks to weaken implementation, which would not only undermine the 
international and EU fuel quality rules, but would also be at odds with their 
requirements that non-compliance shall be met by effective and dissuasive 
sanctions. Apart from such legal considerations, incomplete application of the 
rules would also result in important competitive disadvantages for the operators 
who comply with the rules. 
 
Sanctions 
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Monetary penalties probably represent the most appropriate enforcement 
measure for targeting the most relevant persons involved in the violation and 
taking the individual circumstances into account in each case. It is also specifically 
mandated in UNCLOS article 230.  
 
There may not be a single ideal type of penalties that fits the legal systems of all 
Northern European SECA states. Already the very limited number of national laws 
that have been referred to in this article illustrate that several alternative 
solutions apply regarding all key aspects of the sanction. The most effective format 
of sanctions, in terms of successful application, appears to be the administrative 
penalties, acting as a complement to criminal penalties. In many states, however, 
the level of administrative penalties is too low to be effective in the present 
context.  
 
In order to ensure the effectiveness, consistency and proportionality of sanctions, 
key principles should be established in advance, at national or regional level. It 
seems more important that such principles govern the main features of the 
sanctions, in terms of liable persons, proof, culpability thresholds and the 
mechanisms for calculating the penalty, than specifying their formal format. A key 
to successful enforcement of sanctions is that the process operates with a certain 
swiftness, which allows other measures to be taken to support the effective 
enforcement of the sanction. Swiftness, in turn, calls for simplified mechanisms for 
identifying the liable person and demonstrating the required level of negligence, 
as well as a pre-made scheme for the calculation of the penalty. Harmonisation at 
regional - or EU - level is supported by consistency arguments and by the fact that 
the economic benefit of non-compliance for ship operators does not differ from on 
port states to another. Pre-established principles for calculating the level of 
penalties would also strengthen the argument that the sanctions, which will 
necessarily be sizable, are fairly calculated and proportionate with respect to the 
offence in question. 
 
International and EU law do not stand in the way for more powerful sanctions. The 
jurisdictional rules provide certain safeguards to protect the interests of ships, 
notably by limiting sanctions to monetary penalties and by providing for a prompt 
release of ships that are held back during the investigations. In addition, the 
UNCLOS safeguards provide for a right of flag state pre-emption in the 
proceedings for violations that have been committed beyond the territorial sea of 
the state instituting the proceedings. Apart from such express limitations, it is 
clear that port states, through the principle of territorial sovereignty and the 
status of internal waters, have an in principle unlimited jurisdiction over foreign 
vessels, in terms of prescription as well as enforcement. This position is further 
reinforced by the absence of a right for commercial ships to access foreign ports 
in general international law, which a fortiori implies broad rights for port states 
to place conditions for access. UNCLOS is relatively silent on the balancing of the 
interests involved in the exercise of port state jurisdiction and apart from some 
generic rules on the prohibition of discrimination or abuse of rights, essentially 
leaves the matter to more general principles of international law that are not very 
helpful for establishing the limits for how onerous the penalties can be.  
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The relevant technical rules purposely leave significant discretion to states to 
adopt their own sanction system as they see most appropriate for the purpose. Yet 
they require that sanctions be effective, proportionate and sufficiently severe to 
discourage violations. Neither MARPOL nor the Directive, or subsequent guidance 
documents to support their implementation, offer much regulatory advice on the 
design of the penalties, but certain principles can nevertheless be inferred from 
the requirements of effectiveness, dissuasiveness and proportionality.  
 
Effectiveness and dissuasiveness are closely related. They both imply that it 
should be the economic benefit of the infringement, rather than its effect on the 
port state or the environment, that should guide the size of the penalty. This in 
turn suggests that the target of the sanctions should be the corporations who 
profit from the infringement. A high penalty is called for by the significant 
economic gains of non-compliance and supported by the absence of other 
mechanisms to deterrence, such as civil liability. Linking the penalty to the 
economic benefits also suggests that the size of the penalty should be linked to the 
severity of the violation, in geographical terms as well as in terms of actual sulphur 
content. Purely matching the financial gain would not amount to deterrence and 
the state has a large discretion to exceed this. It may also be noted that even if the 
obligation to comply with the air emission requirements only extended to the 
coastal waters of the port state, as is the requirement under the Sulphur Directive, 
a port state may still impose sanctions on non-complying ships in a manner that 
takes into account the ship's operations (and financial benefits) beyond those 
waters. The basis for calculating the economic benefit of the violation is, in other 
words, not limited to the area in which the obligation applies.  
 
The limits for how onerous the sanctions can be will mainly placed by the 
requirement of proportionality, which features both in general international law 
and, in a somewhat more elaborated form, in EU law. This requirement entails 
several elements, but in essence boils down to the principle that enforcement 
should not exceed what is necessary to meet the objectives of the underlying 
measure. While the threshold of what is necessary to meet the objectives of the 
sulphur requirements, as was noted above, is quite high, proportionality suggests, 
inter alia, that the individual circumstances of the case should be taken into 
account. A flat fee sanction, which is imposed independently of severity, duration 
or level of negligence is, for example, unlikely to satisfy the proportionality 
requirement.  
 

Other enforcement measures 
Apart from sanctions, international law offers certain other mechanisms for port 
states to enforce the relevant rules to complement the sanctions. Some of these 
measures have been reviewed in section 7, concluding that the effectiveness of the 
sanctions could be improved relatively easily by complementary measures of an 
administrative nature. A viable example, which is already in place in certain states 
in the region, is to condition the departure of the ship on payment of the fine or 
issuing a reasonable financial security. An even stronger measure would be to 
penalise confirmed violations by imposing limitations on the ship's right of 
(future) access to ports in the state or region as has been done in the case of 
(repeated) violations of safety standards under PSC.  
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The jurisdiction of the port state to impose sanctions or other enforcement 
measures on foreign ships is not unlimited, however. The main limitations of the 
enforcement measures are found in the general safeguards listed in UNCLOS Part 
XII section 7 and in certain key principles of general international law.  
 
The eventual balancing of the reasonableness of a particular enforcement 
measure to deal with non-compliances with the sulphur in fuel requirements, it 
will be of relevance that the enforcement in this case is intimately linked to the 
effective application of international rules which are widely accepted in formal 
terms and in practice. There is accordingly no ‘unilateralism’ involved in the 
application of sizeable penalties or other enforcement measures for violations of 
the fuel quality standards. On the contrary, effective sanctions in this field aim at 
strengthening existing international regulation and arguably represent a 
necessary element to ensure their effectiveness. Enforcement measures in this 
area, even if adopted at regional level, do not add to the regulatory burden of flag 
states, even with regard to non-parties to MARPOL Annex VI, 149  nor do they 
question the authority of IMO or otherwise challenge the freedom of navigation as 
laid down in UNCLOS. Measures with important economic impact can easily be 
justified by the strong incentives for operators to defy the rules.  
 
Here, too, the real test will presumably centre on the proportionality of the 
measure in question, in relation to whether the measures imposed are 
proportional in relation to the objectives the rules seek to achieve and in relation 
to the infringement committed by the ship, and on the related question as to 
whether the measure might constitutes an abuse of right under UNCLOS article 
300. Proportionality considerations could very well rule out measures that are 
very broad-brushed in that they affect a wide range of persons, including persons 
that are not involved in the infringement. In the availability of a more targeted and 
potentially very effective measure in the form of fines (if necessary coupled with 
detentions and financial security requirements), it is hence possible that a 
measure like the banning of the ship from the region's ports might overstep the 
limits of proportionality.  
 
To date there is no known international or EU case law which would help to 
indicate where the borders of reasonableness might lie for air emission violations. 
Even national cases are very few, they have not so far addressed blatant cases of 
non-compliance and have remained relatively modest in size. In view of the wide 
variety of enforcement measures and sanctions that currently apply in different 
states, it is likely that the outcome of such judgments, too, will diverge within the 
Northern European SECA. What appears entirely clear, however, is that individual 
states in the region and the EU have considerable scope for implementing stronger 
enforcement measures to improve the effectiveness of the sulphur in fuel 
requirements than what they have done to date. A number of considerations 
highlighted in this article would favour the elaboration of common principles to 
this affect at EU-level. 

                                                        
149 See above at note 33. Note also that MARPOL article 5(4), like several other IMO conventions, 
provides that states, "shall apply the requirements of the present Convention as may be necessary 
to ensure that no more favourable treatment is given to [non-party] ships.” 
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