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Liens and mortgages on the ship 
– their relation to the charterer’s 
equipment on board 

Professor Erik Røsæg 

1 The problem 

As a starting point, when a ship is mortgaged, it is easy to ascertain what the mortgaged object 

is: the ship. Doubts arise, however, in respect to appurtenances,1 particularly if they do not 

belong to the mortgagor shipowner, or if someone has a security interest in them, or if they 

are not permanently attached to the vessel. In this paper, the relationship between the various 

physical appurtenances belonging to the charterer (or another third party) and the ship 

mortgagee and holders of liens will be discussed. 

The basis will be Norwegian law, which has proven problematic in this respect. The 

Norwegian flag is still relatively important, and two of the three largest banks for ship 

financing are Norwegian. 

The rule in Norwegian law is based on a rather idealistic notion that a ship with appurtenances 

should be considered as one single object for the purpose of a mortgage, so that a sale 

enforcing the mortgage can offer a complete and running ship to the market, for the benefit of 

those interested in a high price: 

Mortgages and other encumbrances upon any ship which has been or can be entered in 

the Ship Register, cf. Section 11, shall also attach to each separate part of the ship, and 

to anything belonging to the ship which is on board or has been temporarily removed. 

No separate right can be established to such parts or appurtenances. 

The rule was introduced in 1979,2 but had some roots in the Ship Registry Act, 1901, as 

amended in 1929.3 It is now found in the Norwegian Maritime Code (NMC) recast of 1994.4 

The rule cannot be departed from by agreement.5 It is not a matter of priority of claims, and 

the good faith rule of the NMC § 24 is therefore irrelevant. 

The uncontroversial aspect of the rule is that a mortgage should not exclude any parts of the 

vessel, or limit itself to parts such as boilers or engines. There may have been a tradition for 

                                                 
1  On the terminology, see Christian Von Bar and Eric M. Clive, Principles, definitions and model rules of 

European private law: Draft Common Frame of Reference (DCFR) (Oxford: Oxford University Press, 

2010) p. 5404 (Vol. VI). I adopt the terminology used in the translation of the Norwegian Maritime 

Code (NMC), 1994 (http://folk.uio.no/erikro/WWW/NMC.pdf (2014, last accessed October 2016)). 
2  Norwegian Maritime Code, 1893 § 260. 
3  Norwegian Ship Registry Act 4 May 1901 No. 2 § 20. 
4  NMC 1994 (footnote 1) § 45. 
5  Thor Falkanger and Aage Thor Falkanger, Tingsrett (Oslo: Universitetsforlaget, 2013) p. 94 footnote 

153; Thor Falkanger, Hans Jacob Bull, and Lasse A.  Brautaset, Scandinavian Maritime Law: The 

Norwegian Perspective (Oslo: Universitetsforl., 2011) p. 47; Thor Falkanger and Hans Jacob Bull, 

Sjørett (Oslo: Sjørettsfondet akademisk, 2010) p. 28. 
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such limited pledges, particularly for as long as bottomry still existed in Norwegian law.6 It 

does definitely make sense that those parts of the ship that cannot be removed without causing 

damage to other parts of the ship, should not be sold separately by a forced sale, and therefore 

should not be mortgaged separately. 

The situation is quite different where the ship, for example, has the charterer’s computer 

equipment installed on board in connection with seismic surveys of potential petroleum fields. 

The equipment can be worth as much as the vessel, and can be easily removed. It would be 

rather strange if the integration into the vessel should lead to the attachment of the ship’s 

mortgage on that equipment, in possible conflict with ownership interests in the equipment 

and the interests of others having security interests in them, such as seller’s liens. In 

particular, this is the case where the holders of the conflicting interests did not clearly consent 

to the equipment being taken aboard, or did not understand the legal niceties. 

A similar situation arises if the equipment is moved aboard when the ship is under foreign 

flag, and the ship is later on reflagged to the Norwegian flag (which the owner of the 

appurtenance cannot prevent or may not even know about), so that § 45 of the Maritime Code 

starts to apply. 

In the following, I will discuss how far the rule in NMC § 45 goes, with a particular emphasis 

on the definition of appurtenances and on third party ownership in the appurtenances. 

Thereafter, solutions in foreign law will be discussed. 

2 Initial remarks on § 45 

2.1 The exceptions 

2.1.1 General 

The principle in § 45(1) has two stated exceptions. 

First, there is an exception for certain equipment on board small ships: 

In regards to any ship with a length overall not exceeding 10 meters, the provisions of 

paragraph one do not preclude the establishment by agreement of a seller’s lien on any 

engines, radio equipment or electronic equipment (for navigation or similar use) for 

the ship.7 

Presumably, the regulators did not wish to impose fully an unpopular rule on the fishing 

fleet.8 

Second, there is an exception for short-term hire agreements: 

                                                 
6  The rules on bottomry in §§ 174-185 of the NMC 1893 (footnote 2) were abolished by Norwegian Act 

31 May 1929 No. 4, at the same time as § 20 of the Norwegian Ship Registry Act (footnote 3) in respect 

of prohibition of pledges in parts of the vessel was being considered. 
7  NMC 1994 (footnote 1) § 45(3). 
8  See, on the debate leading up to the special rule, Sjur Brækhus, 'Eiendomsforbehold i tilbehør, særlig i 

tilbehør til fast eiendom eller skib', Lov og rett,  (1966), 242-264 at pp. 254-255. 
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The provisions of paragraph one do not apply to any appurtenance belonging to a third 

party, and which has been hired by the shipowner on a contract which the shipowner 

can terminate at no more than six months’ notice.9 

This is an exception for short-term hire agreements, regardless of the size of the vessel and the 

type of equipment hired. The regulators have not wanted to extend this exception to hire-

purchase agreements (financial leasing), as opposed to operational leasing. The only way to 

prove that the leasing is operational and not financial is by proving the short period of the 

hire, as well as having an option for the shipowner to terminate the contract.  

2.1.2 Mortgages Act, § 3-18 

There is no indication of it in § 45, but the rule is later supplemented by registration 

requirements in the Mortgages Act, 1980,10 § 3-18.11 Certain rights akin to a seller’s lien must 

be registered in order to be protected against later purchasers in good faith, later creditors’ 

liens and the shipowner’s bankruptcy. 

The registration rule obviously applies to sellers’ liens allowed under § 45(3), even if called 

by other names. It also applies to leasing in some cases: 

A lease contract or similar agreement which in reality serves to secure a sales price 

will be regarded as a sales and sales lien agreement, if it is the intention that the lessee 

shall become the owner of the object after having paid a certain number of 

instalments. Even where the lessee does not have the right to acquire ownership, the 

provisions of §§ 3-15 to 3-20 will similarly apply.12 

The Norwegian Supreme Court has decided that so-called residual value leasing is not subject 

to this definition, so that the registration (and other) requirements of the Mortgages Act 

therefore do not apply.13 In other cases, the registration requirement will apply, according to 

the wording, if the agreement in reality serves to secure a sales price, even on the assumption 

that there is no sale or potential sale! There is no indication which reality is referred to, or the 

details of it; most likely this is a virtual or even fictional reality. In any event, the only safe 

strategy for a lessor is to register his right in the Ship Registry pursuant to § 3-18 of the 

Mortgages Act. 

Even if registered, it follows from §§ 3-19 and 3-20 of the Mortgages Act that the separate 

rights allowed under § 45 of the Maritime Code and registered pursuant to § 3-18 of the 

Mortgages Act can be lost by commixture14 and refinement.15 

                                                 
9  NMC 1994 (footnote 1) § 45(2). 
10  Norwegian Mortgages and Liens Act No. 2/1980 (translation by Jørgen Sandberg at 

http://www.ub.uio.no/ujur/ulovdata/lov-19800208-002-eng.pdf (without date, last accessed October 

2016)). 
11  The rules were originally proposed by the Maritime Law Commission, see Sjur Brækhus and Borgar 

Høgetveit Berg, Omsetning og kreditt 2: Pant og annen realsikkerhet (Oslo: Universitetsforlaget, 2005) 

p. 125 (para 212.78). 
12  Mortgages Act (footnote 10) § 3-22(2). 
13  Rt-2001-232. 
14  This is different terminology from that in DCFR (footnote 1) p. 5026 (Vol V), where “combination” 

and “commingling” are used. 
15  Brækhus, pant (footnote 11) p. 113 et seq. (paras 212.74-212.75). Compare the scepticism towards 

these kinds of rules in Laila Zackariasson, Borgenärsskydd och specialitet: om identitet, individuell 

bestämning och individualisering som förutsättningar för borgenärsskydd vid anspråk som har uppstått 
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2.2 Application to rights other than mortgages 

An oddity of NMC § 45 is that it is placed in the chapter on registered pledges, which mainly 

deals with registered mortgages.16 The rule has, however, a wider scope. 

The rule does, admittedly, say something about mortgages: they cannot be limited to or 

exclude certain parts of the vessel. In this respect the provision is well placed. 

However, by its wording, the provision in NMC § 45 extends to all kinds of rights in parts of 

the vessel, for example a creditor’s lien, a maritime lien,17 ownership and a right of first 

refusal, and it also applies when there are no mortgages or other registered pledges on the 

ship.18 In this respect the rule operates without any relation to mortgages or other registered 

pledges, and is misplaced. A better placement of the rule would perhaps be § 20, which deals 

with which rights can be established in and registered in a vessel. 

2.3 The definition of appurtenances 

2.3.1 Scope 

Any problem arising from the impact of NMC § 45 would be reduced by a narrow scope of 

the appurtenances to which it applies. However, from the text of the provision and from the 

examples in the travaux préparatoires, one can deduce that the scope is rather wide.  

It is clearly stated that § 45 not only applies to parts of the vessel, but also equipment on 

board. Even equipment temporarily removed from the vessel – such as a lifeboat removed for 

repair – is considered an appurtenance for this purpose.19 The idea clearly goes much further 

than preventing loss by the removal of appurtenances. 

If the appurtenances are used on several vessels, they can hardly be considered an 

appurtenance on any one of them, even when on board. The fact that the equipment could be 

used on several ships is irrelevant provided it is, in fact, used only on one ship.20 

There is no basis in the wording or in the travaux préparatoires for limiting the scope of § 45 

to appurtenances strictly necessary for the running of the ship.21 Even though all of the 

examples mentioned in the provision itself are appurtenances that are more or less necessary 

for the running of the ship, this is no indication of the extent of the rule.22 Thus, fishing gear 

forms part of the vessel for these purposes.23 

                                                 
och fått sitt innehåll med borgenärens samtycke (Uppsala: Juridiska fakulteten i Uppsala, 2012) pp. 729 

and 736 (Swedish law), and even the Norwegian Supreme Court in Rt-1974-879. 
16  NMC 1994 (footnote 1) Chapter 3 I. 
17  Sjørett (footnote 5) p. 107; Scandinavian Maritime Law (footnote 5) p. 129. 
18  Report VIII of the Norwegian Maritime Law Commission (1969) pp. 90-91; Report VI of the 

Norwegian Maritime Law Commission (1966) p. 92. Thor Falkanger, 'Tilbehør til skib: Nooen 

refleksjoner omkring sjølovens § 260', in Thor Falkanger et al. (eds.), Lov, dom og bok: festskrift til Sjur 

Brækhus (Oslo: Universitetsforlaget, 1988) p. 144, does not accept the wording at face value here. 
19  This may prevent a repairer’s lien, see ND-1984-281 (arbitration) and Peter Strömgren, Tillbehör och 

accession (Uppsala: Juridiska fakulteten, 2012) p. 309. 
20  Contra Sjørett (footnote 5) p. 28; Scandinavian Maritime Law (footnote 5) p. 47. 
21  Sjørett (footnote 5) p. 28; Scandinavian Maritime Law (footnote 5) p. 47. 
22  Falkanger, tilbehør (footnote 18) p. 146. 
23  Hålogaland Court of Appeal in ND-1979-206. 
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The Mortgages Act § 3-10 allows the mortgaging of fishery equipment that is not an 

appurtenance to a vessel. The idea is apparently that fishery equipment may be an 

appurtenance to a vessel. The exception (to which § 3-10 applies) is fishing gear shared by 

several vessels. 

The appurtenances included in a sale of the vessel could form the outer limit of application of 

§ 45. This would make sense in a way, since the idea of the provision is to preserve the 

totality of the ship as an attractive sales unit. However, a sale may or may not include special 

equipment, such as fishing gear. Then the reference to the sale situation would give little 

guidance. 

Consumables are expressly defined to be outside the scope of the appurtenances to which § 45 

applies. Consumables, such as bunker fuel oil, often belong to the (time) charterer, so it is 

wise to exclude them from § 45. 

Lifeboats and tenders are often mentioned as examples of appurtenances. Presumably, this 

does not apply if they are registered as separate ships. 

In conclusion, the concept of appurtenances as used in § 45 is rather wide, and does not 

alleviate any conflicts between the mortgagee of the ship and the owners of appurtenances 

other than the mortgagor. 

2.3.2 Cease 

When movables are lawfully and permanently moved ashore, they obviously cease to be 

appurtenances. By its own wording, § 45 then no longer applies. However, the situation does 

not necessarily return to how it was before the item became an appurtenance.24 

The same applies if the appurtenance lawfully loses some of the other characteristics that 

make it an appurtenance. Such a situation could in practice be where the shipowner and the 

charterer no longer make use of the appurtenance. 

Even if an appurtenance is unlawfully and permanently brought ashore, it retains its 

characteristic as an appurtenance, and § 45 continues to apply. The right to lawfully bring it 

ashore is therefore discussed below.25 However, it may be that the removal from the vessel – 

even unlawfully – can be so definite that the character of appurtenance ceases.26 Certainly this 

must be so if the item is commixed with another item or becomes the appurtenance of another 

vessel. 

The appurtenances will not lose their character as such just because they are transferred to a 

purchaser or pledgee in good faith after having been removed from the vessel.27 The ordinary 

rule, that an acquirer who has possession in good faith obtains a good title does not apply. 

This follows explicitly from the legislation if the appurtenances are pledged.28 But further, if 

the appurtenances are sold and not pledged, the same seems to follow from the less clear 

                                                 
24  See below 3.3-3.4. 
25  See below 3.3 et seq. 
26  Brækhus, pant (footnote 11) p. 68 (para 212.0). 
27  Unclear in this respect, Brækhus, pant (footnote 11) p. 68 (para 212.0). Contra Falkanger, tingsrett 

(footnote 5) p. 665. 
28  Mortgages Act (footnote 10) § 3-3, cf. § 1-2(2). 
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provisions in the legislation, if nothing else so as to align the law of pledges and the general 

rules.29 

3 The position of the owner of the accessories 

3.1 Introduction 

I will now consider the position of an owner of the accessories who is neither the owner of the 

vessel, a non-financial lessor recognised under § 45(2), nor a creditor who has retained his 

title when this is allowed under § 45(3). § 45 then states that mortgages, etc. on the vessel 

encompass the appurtenances, and that no separate rights can be established to parts of the 

vessel or its appurtenances. Seemingly, then, the right of the owner of the appurtenances 

becomes valueless. 

Arguably, there is a difference between, on the one hand, the existing property rights of others 

than the shipowner in parts and appurtenances, and on the other hand, rights originating from 

the shipowner. The ban on “establishing” separate rights fits better within the latter than in the 

former situation. But from both legislative history, the context and also the fact that the 

provision pursuant to the wording clearly applies to parts and appurtenances owned by a third 

party,30 this distinction appears to be irrelevant.31 

3.2 The significance of ownership 

It could seem logical to exclude appurtenances not owned by the mortgagor shipowner from 

the scope of the ship mortgage. However, that would not tally well with the stated purpose of 

the rule, which is to ensure that a forced sale on the basis of a mortgage includes a fully 

functional ship.32 

There are also positive indications that it has been the intent of the legislator to let the ship 

mortgage include appurtenances, even if they are not owned by the mortgagor shipowner.  

Thus, subsection 2 of § 45 provides that the section does not apply in some cases where the 

appurtenances are owned by a third party; namely, when they are rented for a period not 

exceeding 6 months. This provision is clearly based on the assumption that in other cases of 

appurtenances owned by a third party, these appurtenances are subject to the ship mortgage. 

Subsection 3 of § 45 deals with retention of ownership, and juxtaposed with subsection 2, is a 

clear indication that the wording of subsection 2 really is intended to include operational 

leasing,33 and not only the retention of ownership as a security interest. This reading fits well 

with subsection 1 second sentence, which provides that separate rights – presumably separate 

rights of any kind, including ownership, and not only security rights – cannot be established in 

parts of or appurtenances to a vessel. 

                                                 
29  Norwegian Act No. 37/1978 on title to moveables based on good faith § 4 No. 1. 
30  See below 3.2. 
31  Strömgren, tillbehör (footnote 19) p. 278. 
32  See below 4.1. 
33  This was written before the Mortgages Act (footnote 10) § 3-21 attempted to clarify the relationship 

between the retention of title, seller’s liens and operational leasing. 
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In line with this, the travaux préparatoires indicate that stolen goods placed unlawfully on 

board as appurtenances should not be included in the right of the ship mortgagee.34 The basis 

for this exception is perhaps not clear.35 But the statement assumes the main rule that goods 

belonging to a third party that have been placed on board are included in the right of the ship 

mortgagee. 

The enactment replaced by § 45 also explicitly applied to third party property.36 There is no 

indication that a change was intended. 

In connection with a discussion on the seller’s liens that should be allowed, the Maritime Law 

Commission notes that the property of third parties should be respected in that specific 

context.37 A contrario, the Commission must have intended that the property of third parties 

should not be respected in other contexts. 

At a later stage, the Maritime Law Commission considered rules for offshore drilling units 

similar to § 45. That was rejected, because no clear customary practice as to who owns the 

appurtenances could be proven.38 That would, of course, have been irrelevant if § 45 only 

applied to appurtenances owned by the shipowner. The Maritime Law Commission therefore 

assumed that § 45 applies, regardless of the ownership of the appurtenances. 

The conclusion is inevitable39 that the ownership of the appurtenances is irrelevant for the 

application of § 45. In the following, the effects of this will be further analysed. 

3.3 Security interests 

The clearest situation is when the ownership interest of the third party is only a security 

interest. In these cases, the travaux préparatoires advise that the ownership interest is null and 

void.40 This is in line with the general rule in the law of mortgages and pledges that a security 

interest that cannot be perfected41 is also null and void between the parties who agreed on it. 

                                                 
34  Norwegian Maritime Law Commission VI (footnote 18) p. 65; Proposal to the Parliament Ot.prp. nr. 32 

(1970-71) p. 56. 
35  At the time this was written and § 45 enacted, the owner could, as a main rule, vindicate his goods, and 

§ 45 was obviously an exception to this, although it does not require good faith. In 1978, the main rule 

was reversed from vindication to extinction in good faith (by the Good Faith Act (footnote 29)). In 

relation to § 45, that did not matter, as the mortgagee could not rely on this act anyway (he does not pay 

for the appurtenance and does not get possession; apparently contra Falkanger, tilbehør (footnote 18) p. 

141). However, in the 1978 Act the right of vindication was maintained for stolen goods (Good Faith 

Act (footnote 29) § 2). This may have been based on similar thinking as the stolen goods exception 

mentioned in the travaux préparatoires to § 45. – Stolen goods as appurtenances is a classic discussion, 

see Strömgren, tillbehör (footnote 19) p. 341. 
36  Norwegian Ship Registry Act (footnote 3) § 20(2). 
37  Maritime Law Commission VIII (footnote 18) p. 91. 
38  NOU 1976: 59 Privatrettslige regler for borefartøyer p. 24.  
39  Contra Falkanger, tilbehør (footnote 18) p. 142. Falkanger suggests that the property of a subcontractor 

of the shipowner would not be subject to the mortgage. If so, § 45 would be reduced to a meaningless 

rule on organising the shipping enterprise. This view is not maintained in Sjørett (footnote 5) p. 28 or 

Scandinavian Maritime Law (footnote 5) p. 47. 
40  Proposal from the Parliamentary Committee Innst. O. VIII (1971-72) p. 11. Still, the shipowner and his 

mortgagee can apparently rely on agreements making them appurtenances. 
41  This is an unusual instance of numerus clausus in Norwegian law, now reflected in the Mortgages Act 

(footnote 10) § 1-2. 
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A creditor’s lien on property that becomes an appurtenance to a vessel will be void in the 

same way. NMC § 45 does not allow for any special rights in relation to the appurtenance 

parts of a vessel.42 

It follows from this that the rights of the appurtenance owner who only has a security interest 

are not resurrected if the item ceases to be an appurtenance. 

The security interest mentioned in § 45 is retention of ownership. But later on, the law in this 

field was codified, and a number of clauses were defined as being clauses for a seller’s lien, 

including the retention of title clause. It is likely that this will define the scope of § 45(3) as 

well. 

The clauses that are considered merely clauses for security interests are clauses providing for: 

 Seller’s lien, 

 Retention of title, 

 Right to cancel a sales contract on the default of the purchaser, and 

 Leasing, if the ownership “in reality” secures purchase money, and the intention (of 

whom?) is that the lessee shall become the owner after a certain number of 

installments. 

An appurtenance owner, who has retained property, etc., can still claim his debt, even when 

the retention of the property is null and void. But he would perhaps not have accepted this 

credit risk without the security, at least not on the same terms. 

The moral is that anyone who relies on a retention of title clause must check the law first. This 

may justify the general rules that make such clauses void unless the laws advise a route to 

achieving perfection.  

However, even a very prudent seller can be fooled by the provision in § 45 of the Maritime 

Code. If one sells a forklift, a retention of title clause is usually valid if registered.43 The 

purchaser is then free to place it permanently on board a ship.44 This would render the 

retention of the lien clause null and void, and there is nothing the seller can do to protect 

himself. 

3.4 Real ownership 

3.4.1 The general rules 

If the owner of the appurtenance has more than a security interest in the item brought on 

board, the situation is different. This owner’s interest may reach far wider than the value of 

the item or the claim for the purchase money; his continued business may, for example be 

dependent on the return of the item. And unlike the seller with a seller’s lien/retention of title, 

he has no claim to enforce in addition to his property right. In some cases, it may even be 

illegal for him to give up his title, for example if he bought the goods from a seller who 

retained the title or the equipment is subject to export restrictions. 

                                                 
42  Falkanger, tilbehør (footnote 18) p. 141 seems to allow the creditor’s lien to survive if the ship 

mortgage is not in good faith, but the basis for this is not discussed. Strömgren, tillbehör (footnote 19) 

p. 286 supports the proposition here that good faith is irrelevant. 
43  Mortgages Act (footnote 10) § 3-17. 
44  The Mortgages Act only prohibits sales, etc., see §§ 3-16 and 1-7. 
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Perhaps because of this, making an item an appurtenance does not, in itself, invalidate 

ownership. The statement on invalidity in the travaux préparatoires referred to above 

expressly only deals with the retention of ownership/seller’s liens.45 

This means that when an item ceases to be an appurtenance, the appurtenance owner regains 

his full ownership.46 However, if the appurtenance owner has induced the shipowner to put 

the appurtenance on shore unlawfully, he may be liable in damages to the shipowner’s 

bankruptcy estate, equal to its loss.47 

While the appurtenance is on board (or temporarily removed), the appurtenance owner has no 

more than a hope that his right does not conflict with the rights of others, and that the 

shipowner can therefore return the items to him. In line with this, the creditors of the 

appurtenance owner cannot register a creditor’s lien on the appurtenances (that would conflict 

with § 45); they can only get a lien on the claim against the shipowner to have them 

returned.48 

In the running of the ship, it is the pledgees’ interests – including the mortgagees, as well as 

the holders of the creditors’ liens and maritime liens – that conflict with those of the 

appurtenance owners. It then becomes crucial to determine to what extent the ship pledgees 

can prevent the appurtenances from being brought ashore. If the pledgee succeeds in 

preventing appurtenances from being released from the ship, he will secure the value of the 

appurtenances for himself. 

In order to prevent appurtenances from being released from the ship, the pledgee must know 

what is going on and succeed in perhaps cumbersome procedures to get an injunction. That 

would be difficult. Alternatively, the pledgee can rely on the mortgagor shipowner’s wish to 

avoid breaching the mortgage conditions. 

In any event, the pledgees do not necessarily have the right to insist that appurtenances should 

remain on board. In the general law of mortgages, there are rules of this kind, as follows:49 

The appurtenances of a ship are pledged as a set (“tingsinnbegrep”); obviously, the idea is that 

the individual items can be replaced and changed.50 Under the law of mortgages, when a set 

of property is mortgaged, the mortgagor can replace the individual items of the set and reduce 

its value, at least to some extent. The freedom in this respect is determined by the law, and not 

by the contract.51  

Since the mortgagee is obliged to accept that the mortgagor may replace items in or even 

diminish the value of the set of appurtenances owned by the mortgagor, he must also accept 

                                                 
45  Brækhus, eiendomsforbehold (footnote 8) p. 254 argues for a similar distinction. 
46  This is dissimilar from the situation where the appurtenance owner only has a security interest in the 

appurtenance, see above 3.3. 
47  This is based on the general negligence rule. The majority view is that the Norwegian Satisfaction of 

Claims Act No. 59/1984 § 5-9 is not applicable in such situations, as it only deals with legal 

dispositions and not factual dispositions (Mads Henry Andenæs, Konkurs (Oslo: M.H. Andenæs, 2009) 

pp. 353-354). The legal effects are similar under the two rules, except that under the Satisfaction of 

Claims Act § 5-12, the bankruptcy estate can claim the appurtenance back in specie, and therefore has a 

preferred right in the appurtenance owner’s bankruptcy. 
48  In line with this, see Strömgren, tillbehör (footnote 19) p. 237. 
49  See Brækhus, pant (footnote 11) p. 369 et seq. (para 241.3). 
50  In line with this, the standard mortgage document of the Norwegian Ship Registries only requires notice 

to the mortgagee for breaking up the vessel or making major modifications or expenditures in respect 

thereof. See Materialsamling i sjørett (Oslo: Sjørettsfondet, 2010) pp. 116-117. 
51  See the Norwegian Supreme Court in Rt-2000-1360 at p. 1363. 
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this if the items in the set of appurtenances belong to a third party. There is no reason why the 

mortgagee should be in a better position in relation to these, than to the appurtenances owned 

by the mortgagor shipowner. On the contrary, these appurtenances are windfalls for him, 

where he may even know that the shipowner had no right to mortgage them to him. 

If the mortgagee is required to accept this, the same applies to holders of maritime liens and 

creditors’ liens. It would not make sense to first create a rule in § 45 that provides that all 

pledges must extend to the entire vessel with appurtenances, and then allow the scope of the 

rule to vary according to the type of pledge. 

The extent of the mortgagor’s right to alter the set of appurtenances with respect to ships is, 

however, unclear. Some years after § 45 was introduced by an amendment to the Maritime 

Code, 1893, The Mortgages Act, 1990, introduced quite standardised rules on this jus 

tollendi.52 The provisions are not directly applicable to the ship’s appurtenances (unlike some 

other provisions in the Mortgages Act, such as § 3-18). But it makes sense to use them as an 

analogy. 

The starting point is that appurtenances can be replaced or removed in the ordinary course of 

business.53 This means that the rights in the appurtenances granted to the ship mortgagee 

pursuant to § 45 are rather fragile. 

There is no rule that one must continue to use an item as an appurtenance. Therefore, 

appurtenances that are no longer needed can be returned to their owner, as they are no longer 

appurtenances.  

Some – but not all – of the rules of jus tollendi in the Mortgages Act prohibit removing items 

of mortgaged sets of property (without replacing them) if the value of the set is thereby 

substantially diminished. This is typically the case for manufacturing equipment, but not for 

stores. Even if a ship’s appurtenances are more akin to manufacturing equipment than stores, 

it is submitted that the shipowner may remove appurtenances, even to the extent that the value 

of them is diminished. If not, the pledgees in the vessel – including the holders of maritime 

liens – would have to consent to the removal of, for example fishing gear, if the vessel is to be 

used as a freighter, or to the removal of specialised computer equipment, if the vessel is no 

longer to be used for surveys. That would be rather cumbersome. 

There is also a rule in the Mortgages Act that the set of appurtenances cannot be changed after 

the mortgagee has taken steps to enforce his claim.54 This seems appropriate as an analogy for 

a ship’s appurtenances.55 This would fit well with the rule in the Enforcement of Claims Act 

that there is no general right to make changes to the set of appurtenances subject to an 

enforcement lien.56 

The consequence of these rules is that the owner will preserve his rights in relation to the 

mortgagee if the appurtenances are returned to him before there is an enforcement lien on the 

                                                 
52  There were also some scattered rules before that, see Norwegian Acts 8 June 1895 No. 1 § 3; 8 March 

1946 No. 1 § 4. 
53  Mortgages Act (footnote 10) §§ 3-7 (which is referred to in the subsequent rules) and 3-13. 
54  Ibid. 
55  The steps are defined in the act as a notice under the Norwegian Enforcement of Claims Act No. 

86/1992, for example § 4-18. For a maritime lien, where enforcement starts with the arrest of the vessel 

(NMC 1994 (footnote 1) § 55), the request for an arrest probably has the same effect. 
56  Enforcement of Claims Act (footnote 55) § 7-19. Another matter is that a creditor’s lien can be 

governed in relation to an entire set of movable property, see Thor Falkanger, Hans Flock, and Thorleif 

Waaler, Tvangsfullbyrdelsesloven kommentarutgave (Oslo: Universitetsforl., 2008) pp. 422 and 427. 
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vessel or the mortgagee has taken steps to enforce his lien. However, there may be other 

problems. 

3.4.2 Extinction 

The owner’s right in the appurtenances may be extinguished.57 The appurtenance owner’s 

rights cannot be registered, but the appurtenances are defined as a part of the vessel. A 

purchaser in good faith58 of the vessel or a creditor will therefore acquire good title to them. 

Equally, creditors seizing the ship would not have to respect the rights of a third party 

appurtenance owner.59  

A ship mortgagee60 will also acquire a right in the third party appurtenances by registration in 

good faith, regardless of the shipowner’s right to mortgage them. But his right does not go 

further than the rights pursuant to the mortgage. Therefore, a mortgagee who can rely on the 

rules of extinction must also respect the jus tollendi. 

Rights in appurtenances that are extinguished by new rights in the ship are the rights existing 

at the time of extinction.61 The crucial times are: 

 In the case of a new voluntary right in the vessel (such as a purchase), the time of the 

registration of that right in good faith62 

 In the case of a creditor’s lien, the time of the registration (good faith is irrelevant)63 

 In the case of bankruptcy seizure, the opening of the bankruptcy (registration of the 

opening and good faith are irrelevant)64 

Rights in appurtenances created at a later point of time are not affected by the extinction. 

Most probably, the supplier of the appurtenances will not supply the new owner or the former 

owner’s bankruptcy estate with new appurtenances, but changes to the set of appurtenances 

may nonetheless happen. This is so, for example if the delivery of the vessel is later than the 

registration of the sale. In such cases, § 45 applies. A mortgagor must then respect jus tollendi 

(as always), and the new owner of the vessel and the bankruptcy estate seizing it must respect 

the ownership in the appurtenances of the third party, provided they have not (on the 

assumptions) extinguished his ownership. 

We have seen that the appurtenances are pledged as a set, where the individual items can be 

replaced or removed. The purchaser of a ship could then either extinguish the third party 

rights in the set as such, so that continued replacement and removal would be possible, or he 

could extinguish the right in the individual items, so that continued replacement and removal 

would not be possible. The better view is probably that it is the right in the individual items 

that has been extinguished, since the concept of property in a set has, until now, only been 

recognised in the law of mortgages. This would mean that the seller of the vessel could not 

                                                 
57  See Brækhus, eiendomsforbehold (footnote 8) p. 255 et seq. 
58  The sale contract will often list appurtenances owned by third parties, so the purchaser will not be in 

good faith, see, for example Norwegian Saleform 2012 cl. 7 and Singapore Ship Sale Form (SSF) 2011 

cl. 7. 
59  NMC 1994 (footnote 1) §§ 23 and 25. 
60  Also, a purchaser of a limited right may extinguish rights, but this is not very practical. Charterparties 

cannot be registered under Norwegian law, see NMC 1994 (footnote 1) § 20. 
61  Norwegian Maritime Law Commission VI (footnote 18) p. 64. 
62  NMC 1994 (footnote 1) §§ 23-24. 
63  NMC 1994 § 23. 
64  NMC 1994 § 25. 
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replace or remove appurtenances between the time of the registration of the sale and the time 

of the delivery of the ship. It follows that items removed after the registration of the sale 

would remain appurtenances, and could be claimed back by the third party supplier of the 

appurtenances. In other words, the set of appurtenances freezes from the time of extinction 

until the time the new owner starts to manage them. 

This would probably fit quite well with the terms of the sales agreement.65 In practice, it could 

be difficult to ascertain exactly which appurtenances existed at the time of registration, as the 

appurtenances are not registered and may have been temporarily removed from the vessel at 

that time. 

The idea that a right in appurtenances in the ship is better protected against older competing 

rights than against newer ones is also found in the Mortgages Act, § 3-18.66 The ideological or 

philosophical rationales for these rules are not clear: 

 There is an element of first in time, better in right. But on a closer look, there can be 

no doubt that the owner of the appurtenance is first in right.  

 There is an element of making the registers reliable by declaring that the rights follow 

what is registered, rather than rights established by other means. But it is a general 

consensus in Norwegian law that creditors should not be allowed to rely on such 

arguments.67 And even for buyers who can rely on their good faith, the principle does 

not have to apply to the entire physical extent of the registered object.68  

 Finally, there may be an element of demanding that the holder of a right (in an 

appurtenance) should register his right or suffer the consequences. This may be the 

thinking behind § 3-18, although it would be plainly contradicting the first in time, 

better in right, principle. However, in respect of § 45, this point of view fails, as the 

possibility for the appurtenance owner to register has been removed. 

The thinking is thus rather obscure. 

3.4.3 Commixture 

Arguably, the ownership of a ship’s appurtenances can also get lost by commixture, meaning 

that the appurtenance owner’s rights are lost because the appurtenances have become too 

intermingled with the shipowner’s property to separate them. This could be detrimental for 

the rights of the appurtenance owner.69 But for the mortgagee, who on the other bases (as 

described above) has the same rights against the appurtenance owner as against the 

shipowner, commixture does not change anything. The effect of commixture is that the 

appurtenance owner cannot insist that the shipowner removes all appurtenances from the 

vessel, even if the shipowner would otherwise have had the right to do so in relation to the 

mortgagee and therefore the duty to do so. 

                                                 
65  Saleform 2012 (footnote 58) cl. 7 and (implicitly) SFF 2011 (footnote 58) cl. 7 generally freeze the set 

of appurtenances from the time of the inspection of the vessel. The inspection may be before or after 

finalizing the agreement and registration, see Saleform 2012 cl. 4 and SFF 2011 cl. 3. 
66  See above 2.1.2. 
67  Sjur Brækhus, Omsetning og kreditt 3 & 4: Omsetningskollisjoner (Oslo: Universitetsforlaget, 1998) p. 

34 et seq.; Emil Eriksrud, 'Eiendomsforbehold i inventar og tilbehør til skib', 2 Arkiv for sjørett,  (1955), 

493-508 at pp. 507-508 in the Norwegian Ship Registry Act (footnote 3). 
68  See, for example NOU 1982: 17 Ny tinglysingslov p. 158 et seq. on the physical extent of real property 

(borders) and Falkanger, tingsrett (footnote 5) p. 660 on unregistered buildings. 
69  Maritime Law Commission VIII (footnote 18) p. 91. 



13 

 

The above-mentioned rule on commixture in the Mortgages Act (§ 3-19) does not apply, as it 

only applies to the retention of title/seller’s liens. 

There is a special Act on Incidental Property Relations70 that provides that if an item is 

merged with a “main item”, the owner of the “main item” will become the owner of it all.71 

There can be no doubt that the vessel is always the “main item” and that the Act applies. 

However, the Act is not mandatory.72 And even if the travaux préparatoires suggest that the 

Act should be used to clarify incomplete agreements,73 it must be fairly clear that the intention 

of the parties is that the supplier of the ship’s short-term appurtenances should be allowed to 

claim them back. 

The general rules of commixture are thus not very important here. It is a question of whether 

§ 45 goes further than this.  

The wording does not expressly say so. This makes it difficult to assume such a rule, as 

depriving someone of his property requires a clear rule under the The European Convention 

on Human Rights Protocol 1-1.74 

The possible rationales of the rule75 – and particularly not those that make sense – do not call 

for an extended use of the commixture rules, and the travaux préparatoires do not call for the 

use of this doctrine. 

Therefore, the doctrine of commixture plays little or no role in this context. 

3.4.4 Conclusion 

In conclusion, then, the appurtenance owner has some rights left even after the appurtenances 

are brought on board. He may, however lose his rights if the vessel is sold to a purchaser in 

good faith or the shipowner’s creditors pursue their claims against the vessel. The only way 

for him to protect himself is by making sure that the purchasers are aware of his position and 

by paying off the creditors of the shipowner to the extent necessary. 

3.5 Non-financial leasing 

For property leased to the shipowner, as opposed to appurtenances, which the charterer has 

brought on board for his use, special rules apply. The rules are somewhat confusing, because 

there are definitions of leasing both in the Mortgages Act and in the Maritime Code, that are 

not coordinated,76 and because the legislator has focused on the relationship between 

operational and financial leasing, rather than on the borderline between the lessor’s interests 

and other ownership interests. The latter obscurity may be due to the Scandinavian reluctance 

to think in terms of ownership.  

Financial leasing is defined and discussed above. Leasing that is not financial is often called 

operational. However, since none of the definitions here mention a real operational element in 

the leasing agreements, the term non-financial will be used. 

                                                 
70  Norwegian Act on Incidental Property Relations No. 17/1969. 
71  L.c. § 3. 
72  L.c. § 1. 
73  Proposal to the Parliament Ot.prp. nr. 30 (1967-1968) p. 10. 
74  See, for example Lithgow and others v. The United Kingdom [1986] ECHR 8 paras 108 et seq. 
75  See below 4. 
76  Mortgages Act (footnote 10) § 3-21; NMC 1994 (footnote 1) § 45(2). 
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The following special rules apply for the non-financial leasing of ship appurtenances: 

 If the contract is (binding on the shipowner) for less than 6 months, the lessor’s rights 

are not affected at all by § 45. Thus, the right to remove an item is wider than the jus 

tollendi.77 

 If the contract is (binding on the shipowner) for less than 6 months, the right to the 

appurtenance must be registered in the Ship Registry, and will then be protected in the 

shipowner’s bankruptcy against subsequent creditor attachments and purchasers/ 

mortgagees in good faith.78 If the lease is for a longer period of time, it cannot obtain 

protection by registration, apparently because the NMC then does not consider it as 

non-financial leasing. 

 The lessee shipowner and the lessor cannot be part owners in the appurtenance such 

that only a share of the property is leased.79 This could be practical when shipowners 

use equipment from a jointly owned pool.80 If this rule is overlooked, the shipowner 

will probably obtain full ownership, as the lease is invalidated.81 

 The leasing contract must be confirmed in writing or electronically without unjustified 

delay after the delivery of the leased object, in order for the lessor to invoke his rights 

in the shipowner’s bankruptcy.82 

 If the leased object is a vehicle, such as a forklift, the lease must be registered in the 

Register of Mortgaged Moveable Property in order for the lessor to be able to invoke 

his rights in the shipowner’s bankruptcy.83 This registration is additional to the 

registration in the Ship Registry (above) and in the Vehicle Register. 

 The leasing contract must specify the individual leased objects, the time of the lease 

and the instalments (scheduled lease payments).84 If these are not specified, the lessor 

cannot invoke his rights in the shipowner’s bankruptcy. A side effect of this is that 

individual items cannot be replaced without paperwork and, perhaps, registration. 

 Commixture leads to the loss of the lessor’s right.85 

There are even a few additional rules of minor practical importance that are not mentioned 

here. 

My general impression is that the rules are overly complicated and generally without a strong 

rationale in relation to non-financial leasing, and that the sanctions are rather harsh. The 

reason why the rules look like this is perhaps that some rules on financial leasing have been 

applied to non-financial leasing without a detailed analysis. 

3.6 Monetary compensation 

If the appurtenance owner loses his rights pursuant to any of the rules discussed above, the 

question arises of whether he will get a monetary claim instead.  

                                                 
77  NMC § 45(2). 
78  Mortgages Act § 3-18. 
79  Mortgages Act § 3-15(1). 
80  If an individual item of equipment is used on board several ships, it is not an appurtenance, and 

therefore not subject to NMC § 45 (see above 2.3.1). But the rules on leasing in the Mortgages Act still 

apply. 
81  Mortgages Act § 1-2(2). 
82  Mortgages Act § 3-17(2). The section heading clarifies that this is a condition for perfection in 

bankruptcy. 
83  Mortgages Act § 3-17(3). 
84  Mortgages Act § 3-17(4). 
85  Mortgages Act §§ 3-19 and 3-20. 
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3.6.1 Analogy from the Act on Incidental Property Relations 

The Act on Incidental Property Relations provides for compensation when a person loses his 

ownership due to commixture. Even if the conclusion above were that commixture would 

rarely cause the appurtenance owner to lose his property, the compensation system could 

perhaps be used by analogy when the owner of appurtenances loses his property pursuant to § 

45. 

The main points of the compensation rules under the Act on Incidental Property Relations are 

as follows, applied to our situation: 

 Anyone losing his property rights due to commixture has a right to compensation, 

limited to the value that originated from him;86 this is a claim limited to such 

enrichment. Appurtenances left on board that cannot be used, for example due to 

software licensing restrictions, add no value to the vessel and thus do not trigger 

liability. But in some cases, the appurtenances will add value to the vessel and trigger 

liability. 

 The compensation is payable by those having an interest in the main object, akin to a 

lien.87 Thus a purchaser or a mortgagee in the ship may have to pay compensation to 

the former owner of the appurtenance to be able to enjoy the increased value of the 

appurtenance, which has become inseparable from the ship.88 

 The “lien” apparently cannot be registered and may be extinguished by a purchaser in 

good faith.89 There is no mechanism to protect this lien in the shipowner’s bankruptcy. 

In such cases, compensation is not payable under the Act (but see the next bullet 

point). 

 If the vessel is sold, the wording of the Act indicates that the old owner is not liable to 

pay compensation, apparently even if the lien is extinguished and the new owner does 

not become liable. If so, the old owner would be able to sell the ship with the 

appurtenances for a good price in bad faith and get rid of the liability altogether. But 

this was not the intention of the legislators.90 The former owner will be liable in such 

cases. The basis for liability is not specified. Perhaps he is also liable on contractual 

grounds in other cases – the Act, with its rule that the former owner is free, only 

applies when the relationship between the parties does not prevent a different rule 

from being implied. 

 The Act does not apply when a seller’s lien or the rights of a non-financial lessor to 

appurtenances are lost due to commixture (Mortgages Act § 3-20).91 The idea here is 

perhaps that the identity of the goods is lost, and that the privilege in the buyer’s/ 

lessee’s bankruptcy is lost with it. This is different from the plain idea of commixture, 

where the problem is to find a way to preserve the values. Therefore, a lien or a 

lessor’s right under § 3-20 is not subject to compensation. In cases of non-financial 

leases, however, it is difficult to find a rationale for this. 

As a starting point, these rules seem apt for analogy. However NMC § 45 may be justified, 

there is no justification for the enrichment of the shipowner or his mortgagee. The exception 

                                                 
86  Act on Property Relations (footnote 70) § 5. 
87  Ot.prp. nr. 30 (1967-1968) (footnote 73) p. 17. 
88  Report 7 of the Civil Law Commission (NUT 1969:4) p. 13. 
89  NMC 1994 (footnote 1) §§ 23-24. 
90  Ot.prp. nr. 30 (1967-1968) (footnote 73) p. 17. 
91  Brækhus, pant (footnote 11) p. 567 (para 265). 
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is when the Mortgages Act § 3-20 is applicable; the choice of the legislator must be respected 

even if it is ill-founded in respect to non-financial leasing. 

There is a problem with this analogy. The travaux préparatoires to the Act advise that there 

should “probably” be no compensation if a ship appurtenance owner has lost his right to have 

the appurtenances returned.92 No reasons are given for this. The idea is perhaps that making 

the shipowner liable would induce him to allow the removal of the appurtenances, thus 

causing loss to society as a whole rather than to the appurtenance owner. However, the advice 

does not make sense when the Act can be departed from by contract, and should be ignored. 

In any event, such a rationale for the exception does not apply when § 45 prevents the return 

of appurtenances that are not physically incorporated into the ship.93 

3.6.2 The rules of common pledge 

An alternative way of reasoning in respect of compensation to the appurtenance owner who 

loses his right, could be based on the rule of common pledge. 

The rule of common pledge in Norwegian law is the principle that if two properties, A and B, 

are pledged for the same debt, and pledgee P chooses to pursue his claims over one of them 

(A), his choice shall not affect the subsequent pledgees of that property. Thus the subsequent 

pledgees in A will be subrogated in P’s pledge on property B if necessary. The rule is now 

found in § 1-14 of the Mortgages Act. At the time when the rule now found in Maritime 

Code, 1994, § 45 was enacted in the Maritime Code, 1893, the rule of common pledge was 

found in § 261 of the 1993 Maritime Code. 

For a number of reasons,94 the rule is not directly applicable in situations where NMC § 45 

operates. But a similar idea that could be applied in these situations is that because the ship 

mortgagee has executed the appurtenances owned by a third party for a value exceeding what 

he has bargained for (that is, nothing at all), the third party appurtenance owner should be 

entitled to a corresponding share of the proceeds from the sale of the ship with the 

appurtenances. Obviously, such a rule could not be applied if the third party only had a 

security interest in the appurtenances which § 45 had rendered void. 

A pledge over a vessel in this way would certainly not be unfair, and would not lead to a 

separation of the ship and the appurtenances. 

A rule like this would be quite similar to what follows from (an analogy of) the Act on 

Incidental Property Relations.95 However, in this Act, the legislators chose not to put in place 

a pledge to protect the party who lost his right, even if this was recommended by influential 

authors at the time.96 When the legislator makes a choice, that choice should be respected. 

The Supreme Court has considered an extension of the rule of common pledge in one case.97 

In that case, the issue was whether the bankruptcy estate of the pledgor should be protected in 

the same way as subordinate pledgees. The majority would not approve extending the scope 

                                                 
92  Report 7 (footnote 88) pp. 16-17. 
93  The Act on Property Relations (footnote 70) is older than (the predecessor of) § 45, so the travaux 

préparatoires did not take a stand on this. 
94  One of them is that there is only one property: the ship with appurtenances. 
95  It would also be quite similar to the rule on the distribution of the proceeds of a forced sale outlined 

below 4.3. 
96  Sjur Brækhus and Axel Hærem, Norsk tingsrett (Oslo: Universitetsforlaget, 1964) p. 559. 
97  Rt-1997-645. 
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of the rule, leaving such consideration to the legislators. Therefore, this calls for a similar 

reluctance to extend the rule of common pledge to situations where § 45 applies. 

Altogether, the rule of common pledge is of no use in this context.  

4 Rationale 

A good question to ask is: which problem or problems is § 45 there to resolve? 

4.1 Preferential treatment of mortgagees 

The travaux préparatoires to § 45 point to the need to maintain a good basis for mortgages 

and, presumably, creditors’ liens.98 However, this can hardly warrant the mortgagee taking 

advantage of property not belonging to the mortgagor. There may be a need for the mortgagee 

to safeguard himself against the mortgagor selling out the appurtenances of the vessel, just as 

there is a need for him to safeguard himself against poor maintenance, etc. But the 

appurtenance owner has a similar need to be safeguarded against losing his property.99 

It is hardly possible to justify the idea that mortgagees should be prioritised over other 

interests, or that liens on the entire ship should be prioritised over liens on parts.100 Similarly, 

the interest of shipowners and mortgagees, in perhaps obtaining a better price for a ship in 

operating shape with appurtenances, has to be weighed against other interests. 

4.2 Quiet enjoyment 

When no special right can be attached to appurtenances or parts of the vessel, the vessel will 

not be hindered by the enforcement of claims against others than the shipowner.101 Of course, 

creditors of the owners of appurtenances or parts of the vessel cannot attach a creditor’s lien 

to the entire vessel, which their debtor does not own.102 Because of this, the shipowner will 

avoid the risk of delay, for example because a vital part was removed by the creditors of the 

part’s owners. Creditors of owners of appurtenances and parts in the vessel run a 

corresponding risk of loss. 

As a starting point, in Norway, an arrest can only be made if “the debtor’s conduct gives 

grounds to fear that enforcement of the claim would otherwise be evaded or considerably 

impeded or would have to take place outside the realm”.103 However, there is an exception for 

ships, which can be arrested “if the petitioner holds a lien on the ship … that has fallen due 

for payment”.104 There is probably no requirement for the lien to attach to the entire vessel, 

since the creditor has a similar need for protection in either case. But in so far that there is no 

possibility to establish a (creditor’s) lien on the ship but against the owner, the risk of arrest is 

                                                 
98  Maritime Law Commission VIII (footnote 18) p. 90; Norwegian Maritime Law Commission VI 

(footnote 18) pp. 61 and 63; Brækhus, eiendomsforbehold (footnote 8) p. 249 et seq. and generally 

Brækhus, pant (footnote 11) p. 220 et seq. (para 217.14). 
99  Strömgren, tillbehör (footnote 19) pp. 91 and 203. 
100  Strömgren, tillbehör (footnote 19) p. 309. 
101  See above 3.4.1. 
102  Satisfaction of Claims Act (footnote 47) § 2-2. 
103  Norwegian Act No. 90/2005 Relating to Mediation and Procedure in Civil Disputes (The Dispute Act) 

(translated at http://www.ub.uio.no/ujur/ulovdata/lov-20050617-090-eng.pdf  (without date, last 

accessed October 2016)) § 33-2(1). 
104  L.c. § 33-2(3). 
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correspondingly reduced for the shipowner, while other interested parties have their chances 

of loss increased. 

These rules fit well with the restricted possibility of making an arrest in a vessel under NMC 

Chapter 4, which is based on the Arrest Convention, 1952.105 An arrest can only be made for 

maritime claims, which do not include claims which are only in relation to appurtenances or 

parts of the vessel, and in many cases, arrest can only be made for claims against the owner of 

the vessel. 

4.3 Priority issues 

If some mortgages on the ship include appurtenances, and some not, that could cause a 

problem in distributing the revenue if the ship is sold in a forced sale.106 But § 45 is a rather 

crude way of dealing with this problem. Alternatively, one could either provide detailed rules 

on the distribution of the revenue or sell the appurtenances separately, perhaps allowing offers 

for the ship on condition that the offeror also gets the appurtenances or vice versa.107 

4.4 Clarifying registration issues 

§ 45 also resolves two technical registration issues.  

First, it clearly defines what nature of the unit registered in the Ship Registry and what is 

subject to the rules applicable to registered units: i.e. the ship with appurtenances. 

Second, it addresses the almost unresolvable, fairly general issue of reconciling several 

separate systems for the perfection of claims. Should the appurtenances of a vessel be subject 

to the vessel registration system, or should the rules of the perfection of rights applicable to 

unregistered movable property? However good each system might be, the parties may 

experience loss of rights if the perfection system changes in respect to an item, for example 

(from another area of life108) if an IOU changes into a fully negotiable debt certificate.109 And 

if the perfection system does not change, it may be misleading, such as if a person believes 

that he has got a pledge in a painting by possession, but his right is not really perfected 

because the painting is usually hanging on board a vessel. § 45 clarifies the law by extending 

the scope of the Ship Registry. Alternatively, movable property could be treated as such even 

if used on board a vessel, as long as it was not commixed with the vessel. 

                                                 
105  International Convention Relating to the Arrest of Sea-Going Ships, 1952. 
106  The sale should, of course, include appurtenances, see Brækhus, pant (footnote 11) p. 418 (para 

251.54). 
107  There is already a right to require that appurtenances are sold with real property (Enforcement of 

Claims Act (footnote 55) § 11-18), which may raise similar issues on the distribution of the revenue. 
108  Other examples are ships moving into the Ship Registry. The choice of law rules may create a similar 

risk: even if appurtenances on board a vessel would be treated like movable property for perfection 

purposes under Norwegian law, foreign law may apply if the ship is in a foreign port, and that foreign 

law may have other rules for perfection (see, for example Crans Berend and Ravi Nath, Aircraft 

repossession and enforcement: practical aspects (Austin: Wolters Kluwer, 2009) pp. 618-619 on air 

law). It is unlikely that § 45 would prevent foreign law from using lex rei sitae, but the foreign law may 

recognise the need for a perfection system that does not change as the ship moves. Francesco 

Berlingieri, Berlingieri on arrest of ships: a commentary on the 1952 and 1999 arrest conventions 

(London: Informa, 2011) p. 203 submits that the law of the ship’s registry governs these matters in 

Dutch law. 
109  In Norwegian law, the method of perfection is notification of the debitor cessus in the former case 

(Mortgages Act (footnote 10) § 4-5), but delivery of the document in the latter (ibid. § 4-1). 
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4.5 Avoiding losses 

It is an intriguing thought – underlying NMC § 45 and the common rules of the commixture 

of movable property – that one should avoid losses caused by separating items that have been 

joined to a ship. There are, however, several reasons why this thought cannot justify the rule 

in § 45. 

First of all, the rule goes much further than this justification. Also, property that can be 

removed without cost – such as a forklift – is treated as appurtenances that are considered a 

part of the vessel for the purposes of mortgages, etc. 

Second, the rule does not go far enough. Items can be removed by agreement, and this is done 

regularly. 

Third, the fact that the appurtenances are on board is no indication that it is wise to let them 

remain on board. The use of the vessel changes, and so should the appurtenances. Typically 

this is the case if the charter ceases and the appurtenances were brought on board by the 

charterer for his special purposes. 

Fourth, even if the appurtenances remain on board, it may not be possible to make use of 

them. An example is an electronic chart display, which may be rendered useless if a continued 

licence for the maps is not granted and paid for. In such cases, retaining the appurtenances on 

board would be a problem rather than an advantage, and it would represent a loss of common 

resources. 

Fifth, the appurtenances may be used more efficiently elsewhere. It may not be a wise use of 

the resources if the appurtenance owner’s firm cannot continue its business because a vital 

instrument has been incorporated into a vessel and cannot be taken back. 

Given all this, the better rule is probably that appurtenances should be allowed to be removed 

by anyone who would have the right to do so on the basis of ownership,110 etc., and who will 

pay for the cost of removal and the damage to the ship. This will prevent removal unless the 

remover believes he can get the expenses back by his alternative use of the appurtenances.111 

This more or less corresponds to when the appurtenances would be used more efficiently off 

the ship than on the ship.112 

5 Workarounds 

If the owner of the appurtenances, the shipowner, or his mortgagee, does not like the above 

rules, they cannot simply contract out of them. The rule was considered by the legislators to 

represent such pivotal societal interests that the matter could not be left in the hands of the 

parties. There is no indication that the idea was to protect a presumably weaker party. On the 

contrary, the rule works for the benefit of the bank mortgagee, which is generally believed to 

have relatively good bargaining power. 

                                                 
110  In this context, it is not possible to discuss whether it is wise to let ownership play the role it generally 

does in property law. 
111  In this direction, see Strömgren, tillbehör (footnote 19) p. 205. 
112  Depending on transaction costs, see Strömgren, tillbehör (footnote 19) p. 251 et seq. 
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Even if it is not possible to contract out of the rule, some workarounds may be possible to 

protect appurtenances owned by third parties (leased or borrowed) or the charterer’s 

equipment on board.113 

First, a right to take the appurtenances back, even if registered in the Ship Registry, will 

certainly not work, since the appurtenances by § 45 are considered parts of the ship, and 

special rights in the appurtenances and parts of the ship are void pursuant to the provision. 

Second, a third party owner may prohibit putting his property on board ships, for example in 

a leasing agreement. If the equipment is typically used as ship appurtenances, the courts are 

likely to ignore such clauses as unsuccessful circumventions of § 45.114 And for other groups 

of equipment, for example a forklift, the appurtenance owner is unlikely to think of it. But 

there may be cases where the clauses are included and considered at face value. 

At the outset, one would think that a clause like this would not be relevant. It does not 

effectively prevent the placement on board or – on the face of the provisions in the NMC – 

the legal consequences of its placement on board. This is so even though the placement on 

board under these circumstances is a criminal offence under § 386 of the Criminal Code,115 as 

the violation of the contract makes the placement on board unlawful. 

However, the travaux préparatoires of § 45 refer to an example of stolen goods being brought 

on board without the consent of the appurtenance owner; for such goods, § 45 does not 

apply.116 Apparently then, it is relevant whether the appurtenance owner has consented to the 

goods being brought on board. But most likely, this is only imprecise writing. It is farfetched 

that the owner of stolen goods should need to consent to them being brought on board rather 

than vindicating them, and had the consent been crucial, it would not have been necessary to 

mention that the goods were also stolen. Clauses stating that goods should not be brought on 

board ships are therefore not effective ways of preventing the operation of § 45. 

Third, a mortgage to secure the potential loss of the owner of the appurtenances could be 

registered.117 The compensation could even be at an agreed level, set so high that it would be 

preferable to return the appurtenances rather than to pay the compensation, since penalty 

clauses are not void in Norwegian law. 

A security like this may conflict with the bank mortgage financing the purchase of the ship. If 

it has a higher priority than the bank’s mortgage, the bank may increase the interest rate to 

compensate, and if it has priority after the bank’s mortgage, the value of the ship may not 

suffice to satisfy it. 

A better solution then might be to agree with the other security interests on the distribution of 

proceeds of an eventual forced sale. However, banks are reportedly reluctant to enter into 

                                                 
113  See Nasreen Desai and Rob Murphy, Aircraft financing (London: Euromoney, 2011) pp. 198-199 on 

the corresponding problems relating to aircraft engines. The Dutch legislation implicitly referred to is 

Dutch Civil Code, 1992 (translated at http://www.dutchcivillaw.com/civilcodebook088.htm (no date, 

last accessed October 2016)) article 8:3a(2). 
114  Norwegian Maritime Law Commission VI (footnote 18) p. 65. 
115  Norwegian Criminal Code No. 28/2005. 
116  Norwegian Maritime Law Commission VI (footnote 18) p. 65; Ot.prp. nr. 32 (1970-71) (footnote 34) p. 

56. 
117  Rights in the ship (as opposed to rights against the shipowner) must be registered, NMC 1994 (footnote 

1) § 23. Even if this security right should be a term of a charterparty, it must be separately registered, as 

a charterparty cannot be registered in the Norwegian Ship Registry (NMC 1994 § 20). Eriksrud 

(footnote 67) pp. 500-501 finds this solution impractical for small creditors. 
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such agreements, and holders of maritime liens and creditors’ liens cannot be identified and 

approached in advance. 

Some registers allows the parties to specify the appurtenances that shall be considered parts 

of the ship for the purpose of, for example a mortgage.118 Such specifications are not offered 

by the Norwegian Ship Registers and would not overrule NMC § 45. 

Altogether, then, there are some workarounds. However, they require effort and advance 

planning, and are perhaps not viable in practice. 

6 Foreign law 

6.1 Introduction 

The Norwegian provision (NMC § 45) stands and falls on its own merits and demerits. Still, it 

would be interesting to see whether other states have found it necessary to implement similar 

provisions, or if they have included ideas that could be worthwhile to adopt.  

6.2 DCFR 

The Draft Common Frame of Reference (DCFR) is not legislation, but an academic 

recommendation founded on a restatement of the current European law. For the purposes of 

this review, it is at least as useful as national legislation. However, its coverage is limited, and 

the overlap is mainly regarding commixture. 

The starting point of the DCFR is freedom for the involved to determine the effects of 

commixture (“combination” and “commingling”).119 This freedom even extends to the 

proprietary effects.120 In this respect, it resembles the Norwegian Act on Incidental Property 

Relations referred to above, and is dissimilar to § 45 of the Maritime Code. 

Even if goods subject to a security right become an accessory to a movable or an immovable 

object, the security right continues to exist.121 The idea of not allowing special rights in 

accessories is not recognised, or even discussed, in the commentary. 

6.3 Scandinavian law 

The Scandinavian Maritime Codes are written and revised in cooperation among the 

Scandinavian countries.122 It is therefore of particular interest to see whether the problematic 

parts of the Norwegian provision are also adopted in these states. 

The Danish Maritime Code123 § 47 reads: 

                                                 
118  See, for example Cayman Islands Shipping Registry Form CISR 857 Rev 01/14, Application for 

Miscellaneous Services. 
119  DCFR (footnote 1) VIII 5:101(1) and p. 5026 et seq. 
120  DCFR (footnote 1) VIII 5:101(2). 
121  DCFR (footnote 1) IX 2:305(2). 
122  See, in particular, the attempts to harmonise the law on appurtenances in ships in Eriksrud (footnote 67) 

p. 502. 
123  Danish Maritime Code (No. 75 of 17/01/2014). Translates by the Danish Maritime Authority 

(http://www.dma.dk/SiteCollectionDocuments/Legislation/Acts/2014/LBK-75-17012014-

merchant%20shipping%20act.pdf, last accessed October 2016). 
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In the absence of other agreements, a registered right in a ship shall include 

machinery, boilers, motors, radio equipment, echo sounders, fishing equipment, 

instruments and other accessories which are procured at the cost of the owner of the 

ship for installation on the ship, even in the event they are temporarily detached from 

the ship. ... 

Subsection 3. Special rights shall not be established or reserved in the components of a 

ship or the accessories mentioned, except for fishing equipment. 

The corresponding rule exists, but is clearly limited to accessories financed by the owner. 

Most of the problems of the Norwegian provision have therefore been avoided.124 

In the Swedish Maritime Code, the rule is found in section 1:5: 

Rights to appurtenances to vessels … may not be exercised separately, even against 

the owner of the vessel …125 

This is an even stricter rule than the Norwegian Code, as rights in accessories cannot be 

invoked against the owner. However, the rule does not apply to the charterer’s equipment on 

board,126 as accessories are defined so that they exclude items not brought there in the interest 

of the owner: 

To a vessel, including her hull and steering gear, belong fixed fittings and other 

equipment for the lasting use of the vessel as well as such spare parts as are 

permanently kept on board, always provided that the vessel is fitted therewith in her 

owner’s interest.127 

The fact that the equipment is hired does not, however, in itself prevent it being considered as 

appurtenances.128 

The corresponding Finnish129 provisions are not clear in respect to their application to 

accessories owned by a third party, and the literature and the cases do not (to my knowledge) 

clarify the matter.130 

6.4 England 

In England, there is no legislation akin to § 45 of the Norwegian Maritime Code. But in Hull 

Ropes,131 the issue was the protection of a third party seller who had reserved a security 

                                                 
124  In Denmark, there has been some litigation on appurtenances in aircraft. An appeal of the latest decision 

of the Court of Appeal (U.2015.3495V) was recently rejected by the Supreme Court for procedural 

reasons (U.2016.1868H). The Court of Appeal was concerned with matters relating to the special 

pooling arrangements for aircraft engines. 
125  Translation from Swedish Maritime Code (SMC) 1994 (Stockholm: Juristförlaget, 2006). There is a 

corresponding rule for creditor’s liens in the Swedish Enforecemt of Claims Act (1981:774) 4:6. 
126  Christer Rune, Rätt till skepp (Göteborg: Sjörättsföreningen, 1991) p. 30; Strömgren, tillbehör (footnote 

19) pp. 46 and 322. Older doctrine goes even further in support of the third party appurtenance owner, 

see Hugo Tiberg, Kreditsäkerhet i fartyg (Stockholm: Norstedt, 1968) p. 63 et seq. 
127  SMC 1994 (footnote 125) 1:3. On this clause, see Strömgren, tillbehör (footnote 19) pp. 317-318. 
128  Strömgren, tillbehör (footnote 19) p. 46. 
129  Finnish Ship Rights Registration Act  (1927:211) § 30. 
130  Rudolf Beckman, Handbok i sjörätt (Helsingfors: Akademiska bokhandeln, 1971) p. 12. 
131  The Hull Ropes Company v. Adam (1895) 65 L.J.Q.B. 114; compare Iwan Davies, Security interests in 

mobile equipment (Aldershot, Hants: Ashgate, 2002) p. 179 (Gotthard Gauchi); Nigel Meeson, Ship and 

aircraft mortgages (London: Lloyd's of London Press, 1989) p. 55. 
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interest in a trawl rope (Adams) against the ship mortgagee (confusingly, that was Hull 

Ropes). The rope was purchased on hire purchase terms. After the mortgagee Hull Ropes had 

taken the ship and the rope in possession, the seller of the rope (Adams) removed it by force. 

It was held that the ship mortgagee could demand that the rope be redelivered, as  

… the hirer had agreed to buy the rope within the meaning of the Factors Act, 1889, 

and … the addition of the rope to the equipment of the mortgaged ship was a sufficient 

delivery or transfer to the mortgagee … 

The rope had become a part of the mortgaged property. However, it was emphasised that the 

mortgagor shipowner really had bought the rope. Had there been a right for him to terminate 

and redeliver the rope, the matter would have been different.132 Thus English law also rejects 

including third party property in the mortgage, even if it is an accessory to the mortgaged 

ship. 

In this case, the seller retained property until the ropes were fully paid (p. 115). This clause 

was not respected when finding for the ship mortgagee. In this way the English decision 

resembles Norwegian law, which does not recognise the retention of title in ship accessories 

except for a few, limited cases. 

6.5 US 

In US federal law,133 a “preferred mortgage”134 in a vessel is defined as a mortgage that, i.a., 

“includes the whole of the vessel”.135 Accessories have been subjected to such mortgages 

even if a third party had an ownership or security interest in them, rather than letting the 

mortgages fall outside the definition of preferred mortgages.136 Accessories have, however, 

been construed narrowly, only including items necessary for the navigation of the vessel.137 

The idea is apparently to maintain the vessel as an operating and easily saleable unit. 

The position in US law in respect to subjecting the property of third parties to ship mortgages 

has been heavily criticised: 

The result in cases like the Air Brant is indefensible. The mortgagee received as a 

windfall the value of subsequent improvements in the vessel, for which he had paid 

nothing. If the law is that equipment installed on a vessel always and under all 

circumstances feeds the lien of a pre-existing mortgage, then the law is an ass.138 

                                                 
132  Helby  v Matthews [1895] A.C. 471. 
133  For state law, see Richard Gyory, 'Security at Sea: A Review of The Preferred Ship Mortgage', 31 

Fordham L. Rev. 231 (1962-1963) p. 245 et seq. 
134  About this term, see Gyory (footnote 133) p. 234. This is the type of ship mortgage in widespread 

practical use. 
135  46 United States Code 31322 (a)(1). 
136  The cases are not consistent, see Grant Gilmore and Charles Black, The Law of admiralty (Mineola, 

N.Y.: Foundation Press, 1975) p. 729, Bruce A. King, 'Ships as property: Maritime transactions in state 

and federal law', 79 Tul. L. Rev. 1259,  (2005) p. 1304 et seq, Stewart F. Peck and David B. Sharpe, 

'What is a Vessel?: Implications for Marine Finance, Marine Insurance, and Admiralty Jurisdiction', 89 

Tul. L. Rev. 1103,  (2015) at footnote 133 . J. Bond Smith Jr., 'Ship Mortgages', 47 Tul. L. Rev. 608,  

(1972-1973) p. 618 et seq. suggests a distinction between security interests and true property interests. 
137  The Hope 191 F. 243 (DC Massachusetts 1911). In respect to maritime liens, the concept of accessories 

is apparently wider, see Lance P.  Martin, 'Leased Equipment on Board Vessels and Preferred Maritime 

Wage Liens: Kesselring v. F/T Arctic Hero', 19 Tul. Mar. L.J. 199,  (1994). 
138  Gilmore & Black (footnote 136) p. 729. The case referred to is First Suffolk National Bank of 

Huntington v. the Air Brant 125 F.Supp. 709 (ED New York 1954). 
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6.6 Germany 

In German law, it is clarified that a ship mortgage does not encompass accessories belonging 

to a third party: 

Die Schiffshypothek erstreckt sich auf das Zubehör des Schiffs mit Ausnahme der 

Zubehörstücke, die nicht in das Eigentum des Schiffseigentümers gelangt sind.139 

In addition, the owner of the appurtenances can protect himself in the event that the ship is 

repossessed by a right of redemption.140 

Accessories are defined as not including parts of the ship or items that are usually not 

regarded as accessories to the ship.141 The latter point makes it even clearer that the 

equipment that a charterer has taken on board for his purposes will not be regarded as 

accessories at all, and will certainly not be subject to the ship’s mortgage. 

6.7 France 

The starting point in French law is that the mortgagee also has a right in the accessories of the 

vessel: 

L’hypothèque consentie sur un bâtiment de mer ou sur une part indivise du bâtiment 

s’étend, sauf convention contraire, au corps du bâtiment et à tous les accessoires, 

machine, agrès et apparaux.142 

However, this does not apply to accessories owned by third parties.143 In any event, the rule is 

not mandatory, pursuant to the wording. 

There is some discussion as to whether the exception for third party ownership extends to 

hire-purchase agreements; probably not.144 

The solution in French law seems to create fewer problems than the Norwegian rule. 

6.8 The Netherlands 

In the Netherlands, a ship mortgage covers appurtenances. The Civil Code provides: 

Article 8:203 Things covered by a mortgage 

Except in the event of derogating stipulations (clauses) that appear from the public 

registers, the mortgage shall cover all things that on account of their intended use are 

                                                 
139  § 31(1) Gesetz über Rechte an eingetragenen Schiffen und Schiffsbauwerken vom 15. November 1940 

(SchiffRG ) (RGBl. I p. 1499). The rule is mandatory, Hans-Heinrich Nöll, 'Gesetz über Rechte an 

eingetragenen Schiffen und Schiffsbauwerken', J. von Staudingers Kommentar zum Bürgerlichen 

Gesetzbuch mit Einführungsgesetz und Nebengesetzen (Berlin: Beck, 2004), and there is no 

presumption that appurtenances belong to the shipowner, see Hans Jürgen Abraham, Die 

Schiffshypothek im deutschen und ausländischen Recht (Stuttgart: Kohlhammer, 1950) p. 148. 
140  SchiffRG (footnote 139) § 50; Abraham (footnote 139) p. 237.  
141  § 97 BGB and § 4 SchRG; Norbert Krause, Praxishandbuch Schiffsregister (Berlin: de Gruyter, 2012) 

p. 306. 
142  Loi n° 67-5 du 3 janvier 1967 relative au statut des navires et autres bâtiments de mer, article 46; René 

Rodière and Emmanuel Du Pontavice, Droit maritime (Paris: Dalloz, 1997) p. 100 para 108. 
143  J. P. Beurier, Droits maritimes (Paris: Dalloz, 2008) p. 336 (para 334.41) with references, i.a., to Com. 

15 mars 1994, n° 91-1 4.375, Bull. civ. IV, n° 11 0; JCP G 1994, Il, 22277, note by Larroumet; CA 

Montpellier, 10 févr. 1961, O. 1962, 647, note by Calais-Auloy. 
144  See Beurier (footnote 143) p. 336 footnote 6. 
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continuously attached to the ship and that belong to the owner of the ship. Article 266 

of Book 3 of the Civil Code is not applicable.145 

Appurtenances owned by third parties are thus protected against the ship mortgagee. Indeed, 

even separate rights in appurtenances owned by the shipowner can be registered. 

The registration of separate rights in the vessel is excluded by article 8:197. However, the 

registration of third party interests in appurtenances is not necessary when they are not subject 

to charges, for example the mortgage, in the first place.  

The provision in Article 8:203 (above) that Article 3:266 does not apply even excludes the 

right of the mortgagor – and a third party – to remove accessories, even if they were added as 

extras after the mortgage was attached or if the ship was brought back to its original state. The 

owner’s right to remove and replace his own accessories is thereby more restricted than in 

Norwegian law. 

The same rules apply to maritime liens146 and “privileged debt-claims related to the 

commercial operation of the ship”.147 The rules also apply to inland waterway vessels.148 

Dutch law also avoids the problems of the Norwegian provision. 

6.9 Italy 

In Italy, ownership of appurtenances apparently can be proven against the mortgagee and 

owner unless they have acquired a better right in good faith.149 

6.10 Summary 

This short survey of foreign law does not indicate that it is common, or indeed necessary, to 

extend the rights of ship mortgagees to appurtenances owned by third parties. 

7 Conclusion 

It appears that NMC § 45 should be amended so that there is an explicit exception for a 

charterer’s equipment on board and appurtenances owned by third parties for purposes other 

than securing a debt. With these exceptions, it may not be worthwhile to maintain the 

remainder of the provision. 

 

                                                 
145  The quote is from DCC (footnote 113). Berlingieri, arrest (footnote 108) p. 203 maintains (somewhat in 

contradiction to the wording) that “[t]he owner of the ship is always owner of the component parts of 

the ship, whereas he is deemed owner of the ship’s appurtenances except in the case of a different entry 

in the ships’ registry.” 
146  DCC article 8:214(a). 
147  DCC article 8:217(3). 
148  DCC articles 8:793, 8:788, 8:824 and 8:827. 
149  Giorgio  Berlingieri, Understanding Ship Mortgage Law 

(http://www.maritimeadvocate.com/mortgage/understanding_ship_mortgage_law.htm (without date, 

accessed October 2016)) with reference to Francesco Berlingieri, I diritti reali di garanzia (Padova: 

Cedam, 1965) pp. 115-118. 


