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0 Abbreviation 

APP Application (of a format installed on computer/machine) 

Art. Article 

DPD Data Protection Directive 

EIM Export and import module 

GDPR The General Data Protection Regulation 

Rec. Recital 

RDP The right to data portability 

RoA The right of Access 

SME Small- and medium enterprise 

TFEU The Treaty of the Functioning of the European Union 

DS Data subject 

WP29 Art.29 data protection working party under DPD 
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1 Introduction 

1.1 Research background and motivation 

The General Data Protection Regulation (GDPR)1 finally entered into force in May 2016 

and shall apply from 25 May 2018, after years of debates that started in January 2012, 

when the Commission first officially proposed the data protection reform.2 Such reform 

under the EU data protection regime attempts to strengthen the citizens’ fundamental rights 

and to eliminate entities’ excessive burdens in complying with varied state-based laws in 

the EU Digital Single Market.3  

The right to data portability (RDP) in Art.20 of GDPR is, among others, a newly included 

article pursuing further citizen protection. As recital (68) specifies, RDP is adopted ‘to fur-

ther strengthen the control over his or her (the data subject’s, the DS’s) own data’,4 by ena-

bling efficient transmission between controllers of personal data and re-utilization of per-

sonal data within a specific scope. Correspondingly, controllers must take measures to re-

spond to the DS’s exercise of RDP.5 

The obligation born by the controller is nonetheless uncertain. Owing to several abstract 

concepts adopted by Art.20, ranging from the conditions for applicable data to practical 

implementation by request, the right of the DS might be interpreted in different ways, 

whereas the controller might accordingly bear different extents of burden. Such uncertainty 

is exacerbated by the lack of precedent under EU legislative framework,6 or even world-

wide.7 

                                                 

 

1 Council Regulation (EU) 2016/679 of 27 April 2016 on the protection of natural persons with regard to the 
processing of personal data and on the free movement of such data [2016] OJ L119/1 (GDPR). 
2 Commission, ‘Proposal for a Council Regulation on the protection of individuals with regard to the pro-
cessing of personal data and on the free movement of such data’ COM/2012/011 final - 2012/0011 (COD) 
(Proposal for GDPR); European Union, ‘Reform of EU data protection rules’, last accessed 27 November 2017, 
http://ec.europa.eu/justice/data-protection/reform/index_en.htm 
3 European Union, ‘Reform of EU data protection rules’. 
4 Rec.68, GDPR. 
5 Art.12(2), GDPR. 
6 Peter Swire and Yianni Lagos, "Why the Right to Data Portability Likely Reduces Consumer Welfare: 
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Although purposive approach serves to address the uncertainties, by interpreting the ab-

stract concepts among RDP from the objectives, consensus is not yet reached on which 

objective justifies RDP. Two rationales have been introduced to support the inclusion of 

RDP: the fundamental right of privacy and data protection and competition theory. The 

latter forms a more controversial justification, even though RDP is expected to eliminate 

the ‘lock-in effect’8,9 encourage innovation, and ultimately lead to thriving competition in 

the market,10 just as number portability has achieved in the telecommunication sector.11 

The differences between RDP and a competition remedy provoke debates among not only 

scholars but also the Working Party on the Protection of Individuals with regard to the Pro-

cessing of Personal Data (WP2912), which initially embraced competition protection as one 

of RDP’s main goals.13 WP29’s later erasure of most competition-related terms in its re-

vised guidelines indicates the reverse of its attitude,14 which further arouses curiosity con-

cerning whether competition theory is compatible with RDP.  

On the other hand, the fundamental right of privacy and data protection as RDP’s objective 

is rather less disputed. The DS’s control over their own data, an aspect that is indispensable 

to the fundamental right of privacy and data protection, shall be strengthened by the inclu-

sion of RDP. However, due to the similarities between RDP and the right of access (RoA), 

                                                                                                                                                    

 

Antitrust and Privacy Critique," Maryland Law Review 72, no. 2 (2013): 380. 
7 Although such proposal of RDP was pioneering, an alike right inspired by RDP is introduced to Philippine 
Data Privacy Act of 2012. See Orla Lynskey, "Aligning Data Protection Rights with Competition Law 
Remedies? The Gdpr Right to Data Portability," European Law Journal  (2017): 8. 
8 That product/service users cannot or do not want to switch to another product/service, due to various 
reasons such as the lack of providers that offers better product/service at the same or lower price.  
9 Commission, ‘Impact Assessment (Staff Working Paper)’ SEC(2012) 72 final: 30.  
10 SEC(2012) 72 final, 194. 
11 Inge Graef, "Mandating Portability and Interoperability in Online Social Networks: Regulatory and 
Competition Law Issues in the European Union," Telecommunications Policy 39, no. 6 (2015): 512. 
12 The independent advisory party set up in accordance with Council Directive 95/46/EC of 24 October 1995 
on the protection of individuals with regard to the processing of personal data and on the free movement of 
such data [1995] OJ L281/31 (DPD). WP29 provides non-binding opinion regarding questions or amendments 
stemming from DPD. It will be replaced by the European Data Protection Board according to Art.68, GDPR. 
13 Article 29 Data Protection Working Party, ‘Guidelines on the right to data portability’ [2016] 16/EN, WP 
242 (WP29 Guidelines): 4.  
14 Article 29 Data Protection Working Party, ‘Guidelines on the right to data portability’ [2017] 16/EN, WP 
242 rev.01. (WP29 Guidelines, rev.01.) 
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(both rights allow for data to be provided to the DS whilst the controller keeps the original 

data), there are doubts as to whether RDP is a mere repetition of RoA. A question is raised: 

is RDP a functional reinforcement in serving the goal? 

Though consumer protection might be another objective that could justify the inclusion of 

RDP, I will not discuss it in this thesis. This is because the scope of applicable subjects and 

activities under the EU consumer protection regime is rather limited and is all covered by 

GDPR. Firstly, albeit similar to RDP, which can possibly ‘re-balance’ the relationship be-

tween the controller and the DS’,15 the rationale of consumer protection aims to balance the 

relationship only between traders16 and consumers17, by providing special protection for 

consumers.18 For instance, employment relationships will not be dealt with under the EU 

consumer protection framework but is governed by GDPR as long as personal data is in-

volved.19 In addition, all regulated traders under the EU protection regime qualify as ‘con-

trollers’20 under GDPR, whilst the protected subjects under EU consumer protection law 

regime are also all covered by GDPR for they are all natural persons.21 Considering such 

limited applicable scope of EU consumer protection law, which can be covered by GDPR, 

the rationale of consumer protection can hardly be considered as a better alternative to jus-

tify RDP when compared to privacy and data protection, and hence will it not be discussed 

as one of the objectives for RDP in this thesis. 

1.2 Research purpose 

This thesis aims to explore the uncertainties associated with the RDP under the EU legal 

framework, in a way that clarifies the abstract concepts so that the controller’s responsibili-

                                                 

 

15  WP29 Guidelines, rev.01, 4. 
16 Those ‘natural person or legal person’ ‘acting… for purposes relating to his trade, business, craft or profes-
sion in relation to contracts’. See Art.2(2) of Council Directive 2011/83/EU of 25 October 2011 on consumer 
rights [2011] OJ L304/64 (CRD). 
17 Those ‘natural person’ ‘acting outside their trade, business, craft or profession’. See Art.2(1) of CRD 
18 Iris Benöhr and Iris Benèohr, Eu Consumer Law and Human Rights, (Oxford University Press, 2013). 12. 
19 Rec.8, CRD 
20 Those ‘natural person or legal person’ who determines the purpose and means of processing. See Art.4(7), 
GDPR 
21 Art.4(1), GDPR 
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ties are clearer, increasing protection for the DS. Before the uncertainties can be addressed, 

the objectives for RDP will be analyzed first. Based on my finding concerning the rationale 

behind RDP, I will interpret each abstract concept and evaluate in which way the objective 

can be better served. 

1.3 Research questions 

The core question of this thesis is: How shall RDP be properly implemented? Due to the 

lack of precedent, the objective of the right provides a suitable approach for interpreting the 

abstract concepts. This brings us to a more specific sub-question: 1) Under the purposive 

approach, how should the abstract concepts under RDP be interpreted? This cannot be ad-

dressed without first exploring 0) Which objective justify the inclusion of RDP? 

To answer the latter question, this thesis examines RDP under two rationales: the funda-

mental right of privacy and data protection and competition theory. Two sub-questions are 

thrown correspondingly to each objective: 0.1) Is RDP capable of transcending RoA to 

truly strengthen the DS’s fundamental right? 0.2) Does RDP promote competition in the 

market and therefore function similarly to other remedies under EU competition legislative 

framework? 

Based on the answer to the preliminary question, the sub-question 1) can be dealt with, via 

more questions being solved: 1.1) In which ways might the abstract concepts be interpret-

ed? 1.2) Which interpretation best supports the objective and, if no suitable interpretation 

can be found, how shall the text be revised in a way that the goal of RDP can be achieved? 

1.4 Methodology 

The main sources I use, aside from Art.20 (the right to data portability), are as follows: the 

entire GDPR, the EU preparatory act, relevant treaties and legislations, and research arti-

cles. The recital and other articles in GDPR are referenced as a support or for comparison, 

whilst the preparatory act is used for the examination of the legislative intent. In addition, 

WP29’s non-binding opinion, as well as research articles written by scholars, constitute 

useful sources in exploring the objectives and interpretations of abstract concepts. Relevant 
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treaties adopted by the EU such as EUCFR22 and the TFEU23 are also referred to where 

appropriate. 

In addition to the above mentioned sources, ‘purposive approach’ is adopted in this thesis 

to address the uncertainty under RDP. Also known as ‘teleological approach’ in EU law 

system,24 it is an approach to interpret the law with its objective in mind. The approach is 

often adopted by the Court of Justice of the European (CJEU) in their decisions,25 in which 

‘not only its (the law’s) wording, but also the context in which it occurs and the objects of 

the rules of which it is a part’ shall be considered26. 

1.5 Structure  

Before the research questions are addressed, insight into Art.20 and the technical elements 

essential to the adopted measures will first be present in the end of this chapter (1.6). 

Knowledge about Art.20 enables the following in-depth comparison and contrast in Ch.2 

between RDP and other sets of rules. Meanwhile, measures adopted to protect the DS and 

the challenges confronting the controller can hardly be understood without knowledge to 

the technical elements. The background information constitutes the foundation of the fol-

lowing discussion. 

Two rationales are then examined in Ch.2, in order to figure out the objective of RDP. 

Based on the overview of Art.20 and its essential components in 1.6, the inclusion of RDP 

is compared to a similar right, RoA, first. Whether RDP enhances privacy and data protec-

tion more than RoA does can thus be examined. Following the discussion under the ra-

tionale of privacy and data protection, the different adopted method and applicable scope 

between RDP and a competition remedy will be compared, and an analysis of RDP’s im-

pacts on competition will then be conducted. These comparison and contrast between RDP 

                                                 

 

22 Charter of Fundamental Rights of the European Union [2016] OJ C 202/2 (EUCFR) 
23 Consolidated version of the Treaty on the Functioning of the European Union [2016] OJ C 202/47 (TFEU). 
24 Gerard Conway, Introduction and Overview – Interpretation and the European Court of Justice (Cambridge: 
Cambridge: Cambridge University Press, 2011), 20. 
25 Nial Fennelly, "Legal Interpretation at the European Court of Justice.(Eleventh Annual Issue on European 
Community Law)," Fordham International Law Journal 20, no. 3 (1997): 664. 
26 Case 292/82 Firma E. Merck v Hauptzollamt Hamburg-Jonas [1983] ECR I–03781: para 12. 
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and each (set of) rules are important to do before we go in depth into the interpretations of 

RDP’s elements in Chapter 3 because, if the conclusion is that RDP constitutes a mere rep-

etition of RoA and that competition theory also fails to justify RDP, RDP might be consid-

ered redundant and likely will be deleted or revised to a large extent. 

Based on the conclusion of Chapter 2 concerning the objectives of RDP, Chapter 3 ad-

dresses four uncertain concepts adopted by RDP: the format requirement for the data being 

received, the applicable data scope, the controller’s provision of transmitting data ‘directly 

to another controller’ ‘without hindrance’ where ‘technically feasible’, and ‘the rights and 

freedoms of others’. Each concept will be discussed, and the interpretation that best serves 

the objective can be concluded. 

1.6 Overview: Art.20 and essential technical elements  

1.6.1 An insight of Art.20, the right to data portability, under GDPR 

In this section, I will briefly present the main constituent elements of Art.20(RDP), and the 

results it achieves. This overview intends to provide a general overview so as to facilitate 

the discussion in Ch.2, in which the elements in RDP shall be compared to that in RoA and 

that in EU general competition law remedy, before the objective of RDP can be decided. 

In-depth examination concerning each element of RDP will not be included here, for many 

of the influential elements are rather abstract and cannot be understood without the purpose 

of the right in mind. Instead, these influential elements will be examined in Ch.3 thorough-

ly, when the purpose of the right is concluded in Ch.2 and is in place for interpretation of 

RDP. 

1.6.1.1 The DS’s right to have applicable data received or transmitted to another 

controller 

RDP grants the DS a right to receive applicable data and to have the data transmitted with-

out hindrance, provided that the processing meets the designated conditions. The data re-

ceived by the DS must be in a format that meets several standards so that further utilization 

is available, and the DS can choose to have the data transmitted directly from the original 
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controller (the providing controller) to another controller (the receiving controller) by re-

quest.  

More specifically, where personal data processing is both ‘carried out by automated means’ 

and legally justified by consent or contract, the DS will be entitled to: 

 

… the right to receive the personal data concerning him or her, which he or she has pro-

vided to a controller, in a structured, commonly used and machine-readable format and 

have the right to transmit those data to another controller without hindrance from the con-

troller to which the personal data have been provided, … (Art.20(1), GDPR) 

… the right to have the personal data transmitted directly from one controller to another, 

where technically feasible. (Art.20(2), GDPR) 

 

However, RDP is not superior to all others rights. Exemptions exist where ‘processing is 

necessary for the performance of a task carried out in the public interest or in the exercise 

of official authority vested in the controller’.27 An extensive exception is also included in 

the article: 

The right referred to in paragraph 1 shall not adversely affect the rights and freedoms of 

others. (Art.20(4), GDPR) 

1.6.1.2 The original data remain undeleted  

Whereas the controller is obliged to provide data by the DS’s RDP request, deletion of the 

original data is not part of the controller’s obligations.28 In pursuance of Art.20(3), DS’s 

exercise of RDP shall ‘be without prejudice to Article 17’.29 It refers to not only the DS’s 

capability ‘to obtain the erasure of personal data’.30 ‘The limitations of that right’ also ap-

                                                 

 

27 Art.20(3), GDPR. 
28 Ibid. 
29 Ibid. 
30 Rec.65, GDPR.  
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ply.31 That is, unless the right to erasure is requested by the DS and that no exemption 

clause is applicable, the original data remain with the controller ‘to the extent that and for 

as long as the personal data are necessary’.32 In short, the controller retains the data after 

providing it as the DS requests for RDP, until its legal basis for keeping the data disap-

pears. 

1.6.2 Essential technical elements to successful data transmission and efficient 

data utilization 

The functioning of RDP is not as intuitive as that of other DS rights, such as RoA. The im-

plementation of ‘direct transmission between controllers’ might be rather difficult for the 

DS to imagine; for instance, how would my pictures posted on Facebook be ‘directly 

transmitted’ to his/her Google account, where will these transmitted be stored/used, and 

under what situation does Facebook lack ‘technical feasibility’ and can turn down my re-

quest?  

In order to further explore the controller’s obligations in compliance with Art.20 regarding 

the protection implied for the DS, relevant essential elements shall be overviewed. 

1.6.2.1 Data storage and data processing in corresponding sub-language by internal 

users 

Database system is a computerized system that keeps records, which supports most control-

lers’ storage and processing of personal data,33 for instance Microsoft SQL server or IBM 

DB2 server.34 The main composition of a database system, aside from the hardware and the 

users, includes data contained in physical databases and software, of which database man-

agement system (DBMS) plays the most critical role. The DBMS deals with access requests 

                                                 

 

31 Ibid.  
32 Ibid; Art.17(1)(a), GDPR.  
33 C. J. Date, An Introduction to Database Systems, 8th ed. ed. (Boston: Pearson/Addison Wesley, 2004), 3. 
34 Michael Kofler, David Kramer, and SpringerLink, The Definitive Guide to Mysql 5, Third Edition. ed., Mysql 
(Apress, 2005), 4. 
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of users and operates the database above the hardware level,35 via which the stored data can 

be displayed in a human-readable manner on a monitor.36  

To facilitate DBMS users’ selection and utilization, personal data in the DBMS are stored 

in one or more associated tables where cross-references are available.37 Each table includes 

contents with different records in rows and fields in columns.38 The employee background 

information stored in an employer’s database, for instance, can be displayed as in Table 1: 

 

 

As shown in Table 1, each column is named after the data category defined by the control-

ler. When a user of the database intends to processes certain categories of data, he/she can 

efficiently locate the data by searching the given column-names. However, the choice of 

column-names is decided by the database controller. The same category of data might be 

named differently among different database systems. 

After having correctly located the data by its column-name, further utilization of the data 

can be conducted through giving requests to the DBMS in corresponding sub-language, 

such as querying, analyzing, and sorting existing data or inserting new data.39 In return, the 

database system executes the necessary operations,40 as long as the request is given to the 

DBMS correctly in the corresponding language, of which popular choices include, for in-

stance, MySQL and SQL. Among different sub-languages, although a few similarities 

might be shared, a piece of code in one database may not achieve the same result as in an-

                                                 

 

35 Date, An Introduction to Database Systems, 28. 
36 Kofler, Kramer, and SpringerLink, The Definitive Guide to Mysql 5, 3. 
37 Such database systems are called relational database. Ibid. Date, An Introduction to Database Systems, 
CH.1. 
38 Kofler, Kramer, and SpringerLink, The Definitive Guide to Mysql 5, 3. 
39 Ibid., 4. 
40 Date, An Introduction to Database Systems, 44. 
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other database system that uses another sub-language. Errors might occur unless adapta-

tions are introduced.  

1.6.2.2 External data transmission enforced under RDP and the recipient’s effective data 

utilization 

The data stored in the controller’s database can be utilized by another controller, after data 

transmission is conducted. Under RDP, the DS is entitled, by right, to request such ‘data 

transmission’ without hindrance, via himself/herself to another controller, or directly to that 

other controller where technically feasible. One way to perform data transmission is 

through sending a file composed of selected data designated by the receiving end, whilst 

another is through granting access so that data can be searched and transmitted by the re-

ceiving end directly to its own database. However, the latter transmission can hardly be 

executed if the receiving end gives commands in a ‘foreign’ sub-language; either way, the 

receiving end cannot obtain the expected data if the column-names are wrongfully speci-

fied. 

Further utilization of the data might be further affected by un-unified column-names. 

Where the receiving end requires all data concerning one DS to be provided, the receiving 

end might find it difficult to utilize the received data because of the different column-

names adopted by the providing controller in the file. That is, the receiving controller’s 

DBMS will fail to categorize the obtained data under correct column-names for further 

processing, even though the format is as ‘structured, commonly used and machine-

readable’ as RDP requires. A considerable amount of time and effort must be spent in 

comparing and contrasting the data and how it is organized before the receiving controller 

can use it. 

Overall, un-unified column-names and different sub-languages constitute formidable obsta-

cles for recipient’s transmitting and utilizing the data. There is a lot of effort involved, ei-

ther by the receiving end or by the providing end, in order to conduct direct data transmis-

sion as RDP requested. To whom the burden falls depends on how RDP is interpreted, es-
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pecially concerning direct data transmission ‘without hindrance’ under the condition ‘tech-

nically feasible’ and the ‘commonly-used’ format requirement.41 

                                                 

 

41 Interpretation of these concepts will be discussed in 3.1.1, 3.1.2, 3.3.1, and 3.3.2, based on RDP’s objective 
concluded by Ch.2. 
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2 The objective that RDP serves 

Based on the insight of RDP introduced in 1.6.1, in this chapter I am examining the objec-

tive of the right by comparing and contrasting RDP with different (sets of) rules, regarding 

their constituent elements and effects. 

2.1 Justifying RDP by ‘strengthening the DS’s control over his/her own 

data’ 

The similarities between RDP and RoA arouse doubts concerning the independent status of 

RDP and its addition to EU privacy and data protection regime. In this part of the thesis, 

RDP’s privacy and data protection objective will be examined, followed by comparison 

and contrast between RDP and RoA so as to present the distinctive nature of RDP. 

2.1.1 User’s control over one’s own data: An independent normative objective 

under EU privacy and data protection regime 

RDP is included in GDPR ‘to further strengthen the control over the DS’s own data’, ac-

cording to its corresponding recital.42 A similar aim to ‘improve individuals' ability to con-

trol their data’ had already been proposed in the preparatory stage of GDPR,43 which is also 

supported later on by WP29 by saying RDP promotes ‘user choice, user control and user 

empowerment’.44 Arguably, a goal such as this can independently be a normative objective 

and legally justifies RDP under the EU law regime.45 

2.1.1.1 An independent objective under privacy and data protection rationale 

Considering the perceived reduction in the lock-in effect, user’s control of his/her data em-

powered by RDP might seem to be geared toward a competition-based argument; however, 

                                                 

 

42 Rec.68, GDPR. 
43 Commission, ‘Safeguarding Privacy in a Connected World: A European Data Protection Framework for the 
21st Century’ COM(2012) 9 final: 6. 
44  WP29 Guidelines, rev.01, 1-2. 
45 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 36. 



 

 14 

such control itself can in fact be an independent normative objective under privacy and data 

protection regime.46  

Although a collection of personal data might be economically valuable, transmission of 

such data extends beyond economic value distribution. In fact, data concerning a person 

can also be regarded as ‘a continuation of one’s personality’47. This depends on the context 

an individual is in and how different collections of data concerning that person can be col-

lected based on how he/she chooses to present himself/herself.48 The DS’s personal data 

transmission hence also represents his/her choice of displaying their personality in a specif-

ic context. Thus, the DS’s control of this choice, entitled by RDP, shall be valued as a sepa-

rate objective under privacy and personal data protection regime. 

2.1.1.2 Justifying RDP under the EU privacy and data protection 

With the objective to strengthen individual’s control over their data, RDP does not stand in 

the forefront under the EU data protection regime. Several DS rights already propose simi-

lar objectives. These are present in the replaced Data Protection Directive (DPD) but also 

in GDPR, for instance the RoA,49 the right to erasure,50 and information to be provided.51 

Indeed, ‘individual control of own personal data’, or ‘informational self-determination’52 

can be read from Article 8(2) of the EUCFR, and is further assured by GDPR which de-

clares ‘(n)atural persons should have control of their own personal data’.53  

                                                 

 

46 Ibid. 
47 Barbara Van der Auwermeulen, "How to Attribute the Right to Data Portability in Europe: A Comparative 
Analysis of Legislations," Computer Law & Security Review 33, no. 1 (2017): 68. 
48 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 38; "Deconstructing Data 
Protection: The 'Added-Value' of a Right to Data Protection in the Eu Legal Order,"  (2014): 569. 
49 Art.15, GDPR and Art.12(a), DPD. 
50 Art.19, GDPR and Art.12(b), DPD. 
51 Art.12-13, GDPR and Art.10-11, DPD. 
52 It has been understood as ‘the substance of data protection’ since the term was adopted by the German 
Constitutional Court in Census decision, Bundesverfassungsgericht, Urteil vom 15.12.1983, BverfgE 65, 1, 41. 
See Gabriela Zanfir, "The Right to Data Portability in the Context of the Eu Data Protection Reform," 
International Data Privacy Law 2, no. 3 (2012): 152. 
53 Rec.7, GDPR. 
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Reflecting Art.8 of EUCFR,54 RDP is expected to ‘strengthen user’s control of one’s own 

data’ so that the DS becomes better prepared for the upcoming challenges in the infor-

mation society,55 in which more and more data are shared when the DS does not pay atten-

tion to. By enabling the DS to ‘withdraw’ and ‘transfer’ his/her own data, RDP serves to 

effectively strengthen such diminished control of the DS.56 The control that the DS retain is 

an essential precondition to individual data protection, according to the Commission at the 

preparatory stage.57 

2.1.2 RDP’s noteworthy similarity to RoA, and a comparison 

RDP is characterized by some as a mere extension of RoA.58 Supporters assert that RDP 

‘correspond(s) more closely to a ‘freedom of information’ right’’59, the main objective of 

RoA; a proposal had even been put forward to incorporate RDP to RoA.60 Even though 

RDP is endorsed as a separate right in today’s final version of GDPR, the similarity be-

tween the two rights remains beyond dispute.61 Indeed, by assuring the DS of awareness 

and lawfulness verification concerning the ongoing processing ‘by means of easy exercise’ 

and ‘at reasonable interval’,62 RoA also promotes DS’s control of his/her own data as RDP 

aims to. Likewise, RoA’s main objective to enable the DS’s access to information without 

deleting the original data can also be partly conducted by a data withdrawal request under 

RDP.  

                                                 

 

54 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ." 
55 Ibid., 38. 
56 Commission, ‘A comprehensive approach on personal data protection in the European Union (Communica-
tion)’ COM(2010) 609 final: 7-8. 
57 Ibid. 
58 Aysem Diker Vanberg and Mehmet Bilal Ünver, The Right to Data Portability in the Gdpr and Eu 
Competition Law: Odd Couple or Dynamic Duo?, vol. 8, 2017 (2017), 53. 
59 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 39. 
60 Committee on Civil Liberties, Justice and Home Affairs, ‘Report on the proposal for GDPR, A7-0402/2013: 
201. 
61 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 40. 
62 Rec.63, GDPR; Rec.41, DPD 
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Despite such intricate relationship between RDP and RoA, opponents resist treating RDP 

as ‘a routine variation on RoA’63 by reason of the larger applicable scope under RoA and 

the format requirements concerning the provided data under RDP.64 In WP29’s point of 

view, the RDP which ‘facilitates switching’ is more meaningful than RoA and its mere 

‘electronic form’ requirement.65 

Therefore, this section examines whether RDP is capable of promoting privacy and data 

protection better than RoA could have done so is therefore distinguishable from RoA. First, 

similarities between both rights will be presented. The independent role RDP plays, as 

GDPR suggests, will then be proved in view of its distinct constituent elements, goal and 

effect. 

2.1.2.1 The similar output and the mutually-beneficial objectives 

Similarities between RDP and RoA are obvious. These include: 

2.1.2.1.1 The DS (or a designated receiving controller) acquires applicable personal data 

By claiming each right, the DS (or a designated receiving controller) obtains applicable 

personal data controlled by the controller,66 though the requirements concerning the data 

form and format vary. Although the restrictions on the format of the data under RoA seem 

to be less stringent, data obtained under RoA might be treated in similar ways as data ob-

tained under RoA. result similar to the data obtained under RDP can be performed. For one 

thing, aside from data on paper copies, data ‘in a commonly-used electronic form’ are also 

available under RoA as long as the request has been sent electronically. This kind of data 

copy may or may not adapt to a format that meets the RDP requirements of being ‘com-

monly used, structured and machine-readable’ in a strict sense, but a further electronic 

transmission of such data copy can at least be guaranteed. For another, RoA enables the DS 

to direct data transmission to a third party just as RDP does, though via different means. 

                                                 

 

63 Swire and Lagos, "Why the Right to Data Portability Likely Reduces Consumer Welfare," 365-66. 
64 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 40. 
65  WP29 Guidelines, rev.01, 4. 
66 The applicable data of each rights are also overlapping, albeit not completely the same. See 2.1.2.1.3 for 
more discussion. 
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The data can then be further forwarded by the DS after they receive it; needless to say, a 

receiving controller is also able to act on behalf of the DS and request? to directly receive 

the data, where legitimately authorized. The availability for requesting data ‘in a common-

ly-used electronic form’ even facilitates such direct data obtainment under RoA, by an au-

thorized third party.  

2.1.2.1.2 The overlapping part of applicable data  

The applicable data that is included in the RDP scope is already covered by RoA. What the 

DS (or a designated receiving controller) can obtain from the providing controller under 

RDP are specifically and purely personal data concerning the DS that are ‘provided by 

himself/herself’, ‘processed by automated means’, and ‘processed based on consent or con-

tract’,67 which are all included by the RoA’s extensive applicable data scope.68  

2.1.2.1.3 The original data shall not be erased 

As introduced in 1.6.1.2, the data retained by the DS under RDP shall not be deleted ac-

cordingly. Other legal grounds shall apply so that the controller can conduct data erasure. 

Likewise, the DS’s request, under the RoA right, does not obligate the controller to delete 

the provided data.  

2.1.2.1.4 Same exception 

Same exception applies under each right. Both RoA and RDP shall be limited where the 

request ‘adversely affects the rights and freedoms of others’.69 The recital concerning RoA 

further clarifies the application of such exception to, ‘in particular, trade secrets, intellectu-

al property and the copyright protecting the software’, 70 albeit no counterpart can be found 

in Rec.68 relevant to RDP.71 

                                                 

 

67 Art.20(1), GDPR. 
68 Pursuant to Art.15(1), RoA’s applicable data scope includes all other personal data concerning the DS de-
spite its source, plus other essential non-personal data such as the legal basis for processing. 
69 Art.15(4), GDPR. 
70 Rec.63, GDPR.  
71 Whether these examples shall apply under RDP, or the omission is done intentionally, remains uncertain. 
See Diker Vanberg and Ünver, The Right to Data Portability in the Gdpr and Eu Competition Law: Odd Couple 
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2.1.2.1.5 Mutually beneficial objectives 

Along with the similar applicable scope and outcome, the objectives of each right are mu-

tually beneficial. Namely, both rights contribute to both DS’s knowledge concerning the 

data having been processed and granting the DS ‘an effective control’ by the possibility to 

withdraw and transfer data. Just as RoA equips the DS with essential information, RDP 

inform the DS of applicable personal data possessed by the controller, albeit within a rather 

limited scope. Meanwhile, a less efficient but still workable data transmission and re-

utilization under RoA also grants the DS better control over their own data, especially 

when data is accessed by obtainment in ‘a commonly-used electronic form’,72 which can be 

further transferred or even utilized.73  

2.1.2.2 RDP’s contribution to individuals’ control over their own data, following a broader 

interpretation, that transcends RoA’s 

In spite of its several similarities to RoA, RDP fails to provide the whole picture of the pro-

cessing and its content to the DS. Unlike the thorough applicable data scope RoA has, 

which includes all personal data despite their sources or even being non-personal infor-

mation, data provided under RDP is rather limited. Data can only be obtained when it has 

been processed on the basis of contract or the DS’s consent will be obtained.74 However, 

RDP engages more in the efficiency of data utilization, provides more direct transmission 

methods, and costs the DS less for direct data transmission. These slight but substantial 

differences of RDP and RoA provide additional insight into how RDP can further contrib-

ute to the objective of individuals’ control of their own data is understood. 

2.1.2.2.1 The significantly improved efficiency concerning data re-utilization 

The possibility to efficiently re-utilize obtained data is important to individual over his/her 

own data control his/her own data. A time-consuming and costly data re-utilization con-

strains the DS from actually withdrawing data from the original location. The right then 

                                                                                                                                                    

 

or Dynamic Duo?, 8, 5. and 3.4.1.2. in this thesis. 
72 Art.15(3), GDPR. 
73 However, such transferal and utilization can hardly be more efficient than that under RDP. See 2.1.2.2.1. 
74 Art.20(1), GDPR  
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becomes hollowed out. By the inclusion of RDP, the data provided or directly transmitted 

can be efficiently utilized by a receiving party, provided that the format requirements and 

direct transmission conditions are interpreted broadly.75 The DS have more control  over 

their own data with RDP than they do with RoA.  

Firstly, requirements included in Art.20 concerning data ‘format’ facilitates efficient data 

re-utilization.  Format is ‘a specific pre-established arrangement or organization of data’76 

established by application(APP) and ‘typically needs to be read by the same or similar pro-

gram that can interpret the format and present the data to the user on the computer 

screen’.77 Provided in a format as ‘structured’ and ‘machine readable’ as required by RDP, 

the data are able to be read and processed by machines via a corresponding APP without 

human intervention. In addition, since the data format shall also be ‘commonly-used’, most 

controllers will be capable of reading and processing the data via an easily-accessible APP, 

leading to further reutilization. Data provided in a format that is ‘structured’, ‘machine 

readable’ and ‘commonly-used’ will thus be more easily accessed and efficiently utilized 

by other controllers who have access to a corresponding APP. 

RoA cannot achieve what RDP can in terms of data re-utilization efficiency. With RoA, 

human efforts are necessary in order to utilize the received data, which are in principle hard 

copies that can be read only by human beings. Even though RoA is requested electronically 

and the data being provided is ‘in a commonly-used electronic form’, no more is accom-

plished than to the data being displayed on a screen. That is, while the human-readability of 

the data is assured and it saves paper and delivery time, further utilization is facilitated but 

still requires human efforts. For instance, data that is in .pdf format, is ‘commonly-used’ 

and ‘in electronic form’ but is less accessible than data in .xml format. Although content in 

the former format can be easily read and understood by human beings via an APP such as 

                                                 

 

75 See 3.1 & 3.3 for discussion on the interpretation of each concept. 
76 Webopedia.com, ‘format’, last accessed 20 November, 2017, 
http://www.webopedia.com/TERM/F/format.html 
77 Ibid. 
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ADOBE reader,78 a further identification and utilization of the data in the.pdf form requires 

inefficient, costly and time-consuming human intervention, unlike the ‘machine-readable’ 

format of .xml.79  

Secondly, direct data transmission without hindrance conducted by the providing controller 

will increase the efficiency of data utilization, especially when column-names, adopted by 

the controllers’ database for categorizing data, are not unified by the format requirement or 

other standards. As introduced in 1.6.2 in this thesis, the column-names are until now not 

yet unified, which takes either the providing- or the receiving controller’s time to compare 

and contrast the data before the receiving controller can utilize the data. A receiving con-

troller’s utilization of the data will thus be less of a burden under RDP, as long as the 

‘without hindrance’ element concerning the direct transmission is interpreted broadly. In 

other words, un-unified column-names interfere with the receiving controller’s search for 

expected information and is therefore part of the hindrance that the providing controller is 

obliged to eliminate. After the hindrance elimination, namely a unification of column-

names between the controllers, the receiving controller will be able to find and utilize the 

expected data easily and efficiently without involving humans to compare and contrast the 

data categories. Such facilitation is not an objective of RoA and is actually not available by 

means of a RoA claim, not even via the broadest reading of the text.  

2.1.2.2.2 More methods available for direct data transmission 

When more methods for direct transmission are available, individuals’ control over their 

own data is better strengthened because the direct transmission and further re-utilization of 

data will more likely be performed. Under RDP, more methods concerning direct data 

transmission shall be made available, where technically feasible. These methods include 

the direct transmission of a file from one controller to another or the granting of access to 

the providing controller’s database. Unlike the former, to which similar output can be con-

ducted by a RoA request via an authorized controller acting on behave of the DS, the latter 

                                                 

 

78 Open Knowledge International, ‘Machine readable’, last accessed 20 November, 2017, 
http://opendatahandbook.org/glossary/en/terms/machine-readable 
79 Ibid. 
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is not entitled by RoA. That is, under RoA the choices for direct data transmission is rather 

limited, and thus data re-utilization is adversely affected. Therefore, the inclusion of RDP 

further assures the DS’s control over their own data inasmuch as more methods are enabled 

for the DS to request and to ensure the direct transmission can be performed.  

2.1.2.2.3 DS bearing less cost 

When it comes to transmission and re-utilization of data, no cost shall be borne by the DS 

under RDP. Pursuant to Art.12(5), any actions taken under RDP ‘shall be provided free of 

charge’, which means the actions the controller takes toward efficient direct transmission 

and utilization of data under RDP as discussed in 2.1.2.2.1 shall be borne by the providing 

controller themselves. Though the DS does not pay for the provision of data under an RoA 

request,80 any cost incurred for further utilization of the received data is covered by the DS 

or a receiving controller.  

Such high costs in further re-utilizing the data under RoA might scare the DS or the poten-

tial receiving controller away from even receiving the data. On the other hand, data trans-

mission and re-utilization under RDP allows the individual more control over their own 

data. The free data transmission and utilization encourages the DS to exercise RDP, 

through which their objective can be better served. 

2.1.2.3 Decisive requirement interpretation that distinguishes RDP from RoA 

The differentiation between results of RDP and RoA, especially that discussed in 2.1.2.2.1, 

is constructed on strict interpretation toward format requirements and obligations regarding 

direct data transmission. If a narrower interpretation is adopted, results caused by one 

might be hard to distinguish from that of the other. 

A narrower interpretation of the first variable, ‘direct transmission without hindrance, 

where technically feasible’, might allow the providing controllers to easily escape from 

their obligation. Direct transmission shall accordingly be free from intentional active inter-

                                                 

 

80 Art.12(5), GDPR. 
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ference, but not ‘omission to assist’.81 Under the broader interpretation, on the other hand, 

both are prohibited, and free movement and further re-utilization of data are assured. In 

addition, the narrowly interpreted ‘where technically feasible’ element might become an 

excuse for the providing controllers so they do not take additional measures for facilitating 

direct transmission, even though the transmission can be conducted by, for instance, pur-

chasing a cheap facility. In consequence, the result would not be so different from that of 

RoA, where the receiving controller cannot obtain data via access to the database. 

Meanwhile, a narrower interpretation concerning the ‘commonly-used’ format requirement 

might also lead to difficulties in differentiating one right from the other. Format, under 

such loose standards, might be read by a limited scope of controllers whilst not the other 

controllers, and data in an adopted format might be as hard to utilize by another controller 

as the data obtained under RoA. 

The increased similarities between RoA and RDP under such interpretation in fact encour-

ages the DS to replace RDP by RoA. Lacking potential incentives incorporated in RDP, the 

DS turns to RoA and can obtain a set of overall data in electronic form, which is much 

broader than data obtained under RDP. As a result, RDP’s function will be hollowed out. 

2.1.3 Conclusion 

RDP’s objective to strengthen the DS’s control over their own data justifies the right’s in-

clusion in GDPR particularly because this objective underpins the fundamental rights of 

privacy and data protection. In theory, this objective is as crucial as other protections the 

DS is granted. If personal data is regarded as an extension of an individual, then the DS is 

entitled to control this data. In practice, this protection has been regarded as an independent 

normative objective and therefore follows the EU privacy and data protection regime. 

Nonetheless, the resemblance RDP bears to RoA has raised doubts about whether the in-

clusion actually enhances the DS’s control or whether it is merely redundant.  The output 

generated by an RDP request is in many ways similar to that of output from RoA. Howev-

                                                 

 

81 See 3.3.1.2.2 for further examination toward the consequences under different interpretations. 



 

 23 

er, the contribution that RDP offers does transcend that of RoA, provided that a broader 

interpretation is adopted. In other words, with a broader interpretation, there are additional 

contributions and emphasized aims that can be conducted by RDP, which further distin-

guishes it from RoA. 

2.2 Justifying RDP by competition theory 

From an economic-interest-driven perspective, the inclusion of RDP in GDPR is expected 

to encourage competition in the market, and this has been the case since the early stages of 

the right’s development.82 The data flow that is enabled via RDP is believed to reduce user 

lock-in effect and encourage controller’s innovation. However, this is questioned by not 

only scholars such as Lynskey83 and Swire and Lagos84 but also by the WP29. In the earlier 

version of its guidelines, WP29 seemed to treat competition as an objective and mentioned 

how RDP would foster competition several times. However, in the final guidelines, the 

term ‘competition’ and other economically related terms have been removed and discus-

sions regarding RDP’s impact on competition is soft-pedaled and even muted.85 For in-

stance, the adopted term ‘consumer’ can no longer be seen in the latest guideline to de-

scribe the DS.86 The dramatically changed attitude of WP29 hence arouses suspicions about 

whether the encouragement of competition is an objective of RDP. 

These doubts will be addressed in this part of the thesis. I will first discuss competition 

protection under the EU law regime and how RDP is described as adhering to the EU law 

framework. A comparison concerning the applicable scope and the constituent elements 

between RDP and data portability as an EU competition remedy will then be conducted. 

                                                 

 

82 From SEC(2012) 72 final, 30, 69 and 194, to Commission, ‘Building a European Data Economy (Communica-
tion)’ (COM(2017) 9 final, 15. 
83 "Aligning Data Protection Rights with Competition Law Remedies? ." 
84 See "Why the Right to Data Portability Likely Reduces Consumer Welfare," 365. 
85 'The primary aim of data portability’ to ‘facilitate switching’, ‘thus enhancing competition’, as stated in the 
revised Guidelines are deleted in the revised one, while RDP’s capability of enabling ‘the creation of new 
services’ is no longer mentioned. Instead, it explicitly states its updated opinion on RDP and competition by 
stating ‘GDPR is regulating personal data and not competition’. See WP29 Guidelines, rev.01,.1-2; WP29 
Guidelines, 1-2. 
86 The term ‘consumers’ referring to (part of) data subjects are substituted by ‘users’. Ibid. 
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This is followed by an examination of the competition-fostering objective and whether this 

aspect justifies the inclusion of RDP as currently written in Art.20 of GDPR. 

2.2.1 RDP under the EU competition regulatory framework  

In line with the economic theory in which efficiency is prioritized, effective competition in 

the market leads to productivity enhancement and economic growth, which serve to benefit 

the society as a whole.87 The welfare of the individual consumers is also maximized,88 be-

cause there are more alternatives of better quality and lower prices.89  

This theory is endorsed by the EU law system. There are generally-applicable articles that 

ensure effective competition in the market and these articles are included in the TFEU, 

whilst different sets of rules are also supplemented by different legal forms. As a right in-

cluded under the EU data protection framework, RDP may be connected to competition 

theory as one of these supplements. 

2.2.1.1 The EU competition regulatory framework 

The EU competition regulatory framework functions to assure effective competition in the 

European single market. General rules, such as Art.101 and Art.102 of the TFEU, are en-

dorsed for various commercial activities. Under these rules, both concerted anti-

competitive practices of commercial agreements and undertaking’s abuse of its dominant 

position are sanctioned.90 These behavioral articles are developed on an ‘ex-post’ (after the 

fact) basis, where remedies are implemented after the anti-competition behavior is seen as 

harmful to competition in the market scope.91 Take Art.102 as an example; three elements 

must be proven before the remedy is initiated: the dominant position of an undertaking in 

                                                 

 

87 Alison Jones and Brenda Sufrin, Eu Competition Law : Text, Cases, and Materials, 5th ed. ed. (Oxford: 
Oxford University Press, 2014), 4; Swire and Lagos, "Why the Right to Data Portability Likely Reduces 
Consumer Welfare," 349. 
88 Jones and Sufrin, Eu Competition Law, 4. Commission, ‘Guidance on Commission’s enforcement priorities 
in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Communi-
cation)’ COM(2008) 832 final: Para.4. 
89 COM(2008) 832 final, Para 5. 
90 Additionally, the EU Merger Regulation controls merger of undertakings beforehand. .Jones and Sufrin, Eu 
Competition Law, 52-54. 
91 Ibid., 53. 
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the relevant market, the use of an exclusionary practice, and a lack of efficiencies to offset 

the harms of the exclusionary practice..92  

Aside from these general rules, ‘per-se rules’ also function on an ‘ex-ante’ basis under the 

EU competition law system.93 However, only in designated sectors, where general rules fail 

to safeguard competition, is close monitoring as described above adopted. By endorsing 

these structural rules, new market player(s) can be introduced to the market to eliminate the 

proven significant market power in these markets.94 Examples of the sectors include elec-

tronic communication, post and energy businesses that were previously state-owned and/or 

monopolized industries where liberalization is not yet fulfilled.95 It is worth noting that 

these structural rules are merely temporary measures that will ultimately be replaced by 

general competition regulation, when and where competition in the market is nurtured un-

der those general rules alone.96 

2.2.1.2 RDP’s expected enhancement of the EU competition law regime  

The inclusion of RDP is expected to improve the competition under EU single market. The 

commission regards personal data portability as ‘a key factor for effective competition’, 

and comparisons are made to the number portability in the telecom sector.97 Echoing the 

commission’s notion, WP29 alleges in its initial guideline that ‘competition between ser-

vices’ will be enhanced by virtue of RDP, despite its overturned attitude in the revised 

Guideline. 98   

This assumption- of improving competition via RDP- is based on RDP’s capability to re-

duce the cost of switching, facilitate switching between services, and boost competition. 

Without the inclusion of RDP, the DS faces costly and inefficient data export and import, 
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which restrains the DS from switching to a preferable service provider.99 Regarding ‘to 

facilitate switching’ as its ‘primary aim’,100 RDP reduces the cost and inefficiency concern-

ing data transmission and enables the DS to switch between services without additional 

cost. 

Thanks to the DS’s improved service switching capacity under RDP, competition can 

thrive more prosperously in the market. For one thing, market entry becomes easier to new 

investors, since the obstacles associated with obtaining personal data from another market 

player is lifted.101 For another, innovation flourishes owing to both the fear of losing exist-

ing clients and the attempt to attract more.102 Vigorous competition and better efficiencies 

can thus be achieved in the market.  

2.2.2 Data portability as a competition remedy vs. RDP under GDPR 

Though many argue that RDP boosts competition, it is different when adopted as a compe-

tition remedy pursuant to the EU general competition rules. From the applicable objects to 

the affected subjects, from the constituent elements to the remedy triggered, diversities 

exist between the two.  

The following analysis intends to discover how RDP departs from data portability as a 

competition remedy under EU general competition law, namely Art.102 of TFEU in which 

dominant market power’s misconduct harms the competition.103 

2.2.2.1 The varied applicable scope 

The applicable scope under RDP and data protection as a competition remedy varies. One 

such departure is the scope of applicable subjects. RDP applies to ‘all personal data con-

trollers’,104 including even individuals and ‘entities operating in a non-economic capaci-
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100 WP29 Guidelines, 1-2. 
101 Graef, "Mandating Portability and Interoperability in Online Social Networks," 12. 
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ty’.105 Data portability as competition remedy, to the contrary, deals only with undertakings 

that are ‘engaged in economic activity’.106  

The scope of the data that can be obtained is another departure. Under a competition reme-

dy, the ported data is limited to those ‘necessary or useful for switching service’,107 regard-

less of the controller’s legal grounds for data processing or the form of the data. Converse-

ly, the exact impact of the requested data on competition does not influence the DS’s re-

quest via RDP,108 while only personal data ‘provided by’ the DS himself/herself or pro-

cessed by automated means can be obtained. Under such circumstances, ‘reputation data’ 

such as comments on a travel website left by a client concerning a B&B and the service of 

its host will not be available to the host via RDP if the host intends to show these data in 

another website.109 Contrary to this, data portability as a competition remedy will approve 

the host’s request for such data if the provision of data constitutes prerequisite for switch-

ing between services.  

2.2.2.2 Ex-post, rule-of-reason based involvement vs. ex-ante, per-se engagement 

The involvement of data portability under the two methods also varies. As an ex-post 

measure in accordance with Art.102 of TFEU, data portability as a competition remedy is 

not developed unless competition is negatively affected. Within a defined relevant market 

scope in which significant market power is identified, substantial barriers to entry and the 

dominant player’s abuse of power must be proven in order for a competition remedy to be 

developed.110 However, despite all conditions being met, a market player might still extri-

cate itself thanks to the ‘rule-of-reason’ adopted by the EU regime. The ‘rule-of-reason’ 

considers the market player’s intention behind the misconduct and the effect such miscon-

                                                 

 

105 Lynskey, "Aligning Data Protection Rights with Competition Law Remedies? ," 18. 
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duct has.111 Under the ‘rule-of-reason’, a dominant market player having been accused of 

anti-competition conduct can be exempted by demonstrating the existing efficiency in the 

market.112 All in all, exclusionary conduct that meets all constituent elements must be 

found before data portability as a competition remedy can be enacted, and even though all 

constituents are found, the disputed practice might not be considered against competition 

law as long as efficiencies in the market are proven.113 

Conversely, RDP under GDPR functions as a ‘per-se’ rule that gets itself engaged ‘ex-

ante’. It generally regulates all deals of personal data before any harm to competition is 

conducted, no matter how influential the market player’s power is and regardless of the 

market scope. Under such practice, even small- and medium enterprises (SMEs), which are 

normally excluded in EU competition law, are affected, and the remedy applies even with-

out malpractice or inefficiency being proven.114 Moreover, under a broader interpretation, 

RDP grants the DS a right to request an export-import module (EIM), which enables anoth-

er player to access one’s database and to easily extract data, to be written.115 Conversely, 

EIM is seldom applied as a competition remedy, considering refusal to write EIM is hardly 

considered as an exclusionary conduct under the EU competition regulatory framework.116 

Under EU competition law regime, merely making the data available might serve as a 

proper remedy.117 
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2.2.3 RDP’s failure to serve competition  

RDP’s distinct features in applicable scope and constituent elements, as compared to gen-

eral competition remedies, does not necessarily mean that it fails. As long as it is tailor-

made for particular situations than it can actually boost competition. However, RDP is 

merely ‘assumed’ to serve such a purpose, but has not actually enhanced competition in the 

market. Even worse, it might lead to a decrease in efficiency and harm competition in the 

market. 

2.2.3.1 Lacking factual support justifying the ex-ante per-se application 

Under the EU competition law regime, tailor-made treatments have been adopted in several 

specific sectors, based on the special features of them.118 RDP might be understood as a 

special rule, as long as its applicable scope is proven to be distinct and that RDP can suc-

cessfully supplement general competition law and recover harmed competition.119 

Nonetheless, factual support justifying the ex-ante per-se application of RDP, universally 

applied in every market, is not yet found, neither any special characteristics of the ‘person-

al-data processing’ market, nor the anticipated improved efficiency resulting from RDP’s 

special treatment. Indeed, it is argued that RDP can reduce barriers to entry into specific 

markets, such as in the social network market.120 Even if such an argument can be proven, 

the context-specific effectiveness still fails to explain how a universally-applicable remedy 

is able to improve competition in other markets.  

In fact, in many markets, barriers to entry can hardly be removed by the enforcement of 

RDP because data, under many circumstances, is not considered to be a decisive factor to 

entry for many market players.121 For instance, in two-sided online platforms, where per-

sonal data are used to both optimize the user experience and improve advertisement activi-
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ty, the data itself does not create barriers to entry, but rather ‘the manipulation of the data’ 

may.122 Meanwhile, even in the social network industry, the RDP’s actual influence on 

competition in the market remains uncertain, and might not be as positive as expected. In 

fact, personal data play less and less crucial roles;123 for example, the ‘network effect’,124 in 

which data is of crucial importance, is mitigated by the ‘multi-homing’125 effect. Under 

such circumstances, free data flow might be less important to competition and thus is no 

longer a prerequisite for effective competition.  

2.2.3.2 Difficult challenges for SMEs 

Under RDP, SMEs bear especially heavy burdens. 

Firstly, RDP is applicable with not only dominant market power but also other players in-

cluding SMEs, which lack ample resources and similar capabilities of the larger enterpris-

es. These SMEs, which are generally not presumed to harm competition in the market un-

der general competition remedy,126 bear the same obligation in complying to RDP as larger 

enterprises do, which includes but is not limited to, format adaptation, EIM writing and 

security maintenance. Considering the different amount of resources available to different 

market players, the cost for complying with these obligations constitutes heavier burdens 

and more difficult challenges for SMEs. 

Meanwhile, RDP might be a barrier to entry especially of SMEs, even though the right is 

supposed to facilitate service switching. This is due to the difficulties for a new entrant to 

get repaid in today’s digital market, in which market players’ investments are repaid gener-

ally by retaining users as long as possible.127 Under RDP, personal data must be transmitted 

freely between competitors, even to and from newly-joining players, which has more ur-
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gent need to retain users and earn money to reimburse its investment. New SME entrants, 

which have comparatively limited resources and even urgent need to retain customers and 

earn money, struggle to repay their investment, and might fail to stay long in the market. 

2.2.3.3 The costly and risky innovation being discouraged 

Innovative entry to a market is costly and risky and in many technology markets innovation 

of business model is sometimes required. Such high costs and risks associated with pio-

neering endeavors are, for one thing, rewarded by the innovator’s leading position in the 

market,128 such as ‘network effects’129 and ‘first-mover advantage’130. For another, the risk-

taking entrants are also emboldened under the EU competition regulatory system because 

of the rule-of-reason.131 In other words, if a market player’s conduct is suspected of violat-

ing competition law, it may not be abolished as long as the dynamic efficiency is thriving 

in the market. 

However, such balance might be challenged by the inclusion of RDP. Firstly, due to its ex-

ante per-se characteristic, regardless of the existence of dynamic efficiency, a market play-

er cannot refrain from the high RDP-complying costs even though dynamic efficiency ex-

ists.132 The reduced revenue and high RDP-compliance costs, diminishes investor’s incen-

tives to innovate. In addition, the free flow of personal data under RDP might deprive the 

risk-bearing player’s leading status in the market, because the obtainment of data is easi-

er,133 which reduces the investor’s interests in taking on the high cost and risks of innova-

tion.134 
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2.2.3.4 Reduced efficiencies in the market 

Complying with RDP might be a heavy burden for controllers, especially concerning the 

obligation of adapting to the required format, providing EIM under RDP, and implement-

ing proper-security measures. Owing to such heavy burden, the static efficiency is likely 

reduced, and the dynamic efficiency might fail to sustain. This result, along with the dis-

couraged innovation and technological progress, diminishes competition in the market.135 

2.2.3.4.1 Static efficiency 

Static efficiency might be harmed because of the RDP-compliant burdens laid down on the 

market player. From finding a RDP-compliant format to the format adaptation, from writ-

ing and providing special code where ‘technical feasibility’ exists, to the implementation 

and maintenance of additional security measures tailored for the extra challenges brought 

by RDP, the benefits generated by adopting these measures are not yet proved to outweigh 

the costs covered by the market players.136 Though assessed by the Commission’s GDPR 

impact assessment to be ‘minimal’,137 such costs can in fact be huge, especially if the un-

certainties in the text are broadly interpreted.138 Such overwhelming costs indicate that 

there is a reduction of the static efficiency in the market. 

2.2.3.4.2 Dynamic efficiency 

The dynamic efficiency in the market might also be damaged due to the inclusion of RDP, 

considering the discouraged innovation.  

For one thing, it may become more difficult to switch formats, thus reducing the dynamic 

efficiency. Namely, pursuant to the format requirement under RDP, ‘format lock-in’ is like-

ly to come into being,139 and one (or a few) format/technology will be adopted ‘for a longer 
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period of time than economically efficient’.140 This can hardly be against that incumbent’s 

interest because the incumbent is capable of excessively influencing the format standardi-

zation process;141 however, the dynamic efficiency that is possible via format switching is 

dwindled.  

For another, the dynamic efficiency is also reduced by the diminished innovation as dis-

cussed in 2.2.3.3. Relatively lower return rates can be expected, considering the costs in-

herent in complying with RDP,142 especially to new entrants whose businesses are not 

based mainly on receiving personal data. These new entrants do not generate more interests 

by receiving data under RDP, but still have to bear the burden. Less resource would be 

poured into innovation, less technological advance might take place and the dynamic effi-

ciency in the market is damaged.  

2.2.4 Conclusion 

Although RDP is believed by many to boost competition in general, or at least in the mar-

kets where the core business of the market players is personal data processing, the depar-

ture of RDP from EU competition law system can be observed. From the constituent ele-

ments to the anticipated results, RDP in GDPR as an ex-ante per-se remedy regardless of 

the actual efficiency diverges from the competition theory under the EU regime, where 

competition remedy are enacted only ‘after the fact’ and on ‘a given relevant market’ 

where inefficiency can be proven.143 Even worse, the inclusion of RDP might harm compe-

tition in the market, where the risks and the lack of incentives may discourage innovation 

and damage static and dynamic efficiency. 

All in all, competition protection as an objective fails to generally justify RDP. In fact, 

even the Commission itself pointed out this ‘contestable and contested’ feature when estab-
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lishing RDP under the economic logic.144 As is apparent in the final attitude adopted by the 

WP29 in its revised Guideline, it is personal data rather than competition that GDPR aims 

to protect.145 Accordingly, RDP shall not be regarded as a method adopted to increase 

competition,146 or at least not under the current text. 

2.3 Concluding remark 

Although either privacy data protection or competition theory retains supporters in justify-

ing current RDP under GDPR, only the former objective functions to successfully uphold 

the right’s inclusion. Based on privacy and data protection, RDP falls under the EU privacy 

and data protection regime. The efficient data withdrawal and transferal facilitated by RDP 

between different service providers, upon the DS’s request, will significantly empower the 

DS’s control of his/her data more than RoA could have done.  

Alternatively, competition theory fails to support the inclusion of RDP under the EU com-

petition law framework. Not only is its applicable scope varied but it is distinct in its con-

stituent elements as compared to that of EU general competition law. Among other ex-ante 

per-se exceptions under the EU competition law system, RDP is nonetheless not supported 

by factual evidence. Even worse, its functioning might conversely harm the competition in 

the market. Therefore, boosting competition is not an objective of RDP. Even if RDP’s 

alleged competition boost might come into being in certain industries, such context-specific 

contribution shall be regarded as no more than an auxiliary effect accompanying RDP’s 

pursuit of its objective, privacy and data protection.  

However, to what extent the fundamental right of privacy and data protection might be ad-

vanced by RDP depends on how the uncertainties among the text are interpreted. To ensure 

this RDP objective, these uncertainties must be interpreted accordingly, where controllers 

might bear heavier burden concerning law-compliance. In the following chapter, how the 
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interpretation of each uncertainty influences objective fulfillment will be examined, as well 

as the corresponding responsibility the controller bears. 
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3 Addressing RDP’s uncertainties by purposive approach  

There are abstract concepts in the RDP text that require interpretation. Depending on how 

RDP is interpreted, the burden of the controller, who has the responsibility to ‘facilitate the 

exercise’147 of an RDP request ‘free of charge’,148 may not  be assured. Though there is no 

precedent of the right, purposive approach serves as a good approach that help me address 

these concepts to understand the actual content of RDP and the controller’s obligation. In 

this chapter, different interpretations of each abstract concept and the controller’s corre-

sponding obligation are analyzed by means of RDP’s main objective, the user’s control of 

their own data. 

3.1 The lack of an existing RDP-compliant, ‘commonly-used’ format 

RDP demands the controller to provide the applied data in a ‘structured, commonly used 

and machine-readable’ format. However, such requirements, especially the ‘commonly-

used’ requirement, remains unclear. There is no consensus regarding a specific format, nor 

is there a consensus concerning whether or not column-names should constitute part of the 

format requirements. 

Unlike the proposed draft version of RDP,149 the current rhetoric of RDP leaves the law-

compliant format to be decided by the market. In the current situation, there might be vari-

ous formats and different sets of column-names adopted, rather than only one format 

agreed upon by many users. This could mean that RDP might fail to differentiate itself 

from RoA in regards to the DS’s receipt of his/her data, unless more standards are provided 

in the codes of conduct. 
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3.1.1 A ‘structured, commonly used and machine-readable’, and ‘interoperable’ 

format? 

3.1.1.1 ‘Structured’ and ‘machine-readable’ 

The ‘structured’ and ‘machine-readable’ requirements of data format refers to an explicit 

structural relation between elements150 and these are the features that allow data to be read 

and processed by software applications.151 In fact, the latter requirement is covered by the 

former since data that are machine readable are all ‘structured data’.152 ‘.xml’ or ‘.json’ are 

both examples of machine-readable formats which are also ‘structured’.153 Saved in a struc-

tured and machine-readable format, data can be easily inserted, stored, queried and ana-

lyzed by machines via, for instance, DBMS introduced in 1.6.2.154 

Meanwhile, there is difference between ‘digitally accessible’ and ‘machine readable’’. Not 

all ‘digitally accessible’ data are ‘machine readable’. For instance, information stored in 

.pdf format can be accessed digitally whilst not capable of being understood by a ma-

chine.155 The provisioning of data in ‘digitally accessible’ format thus fails to fulfill RDP 

requirements.156  

3.1.1.2 ‘Commonly used’? 

The ‘commonly used’ requirement is not as clear as the other two required features. Two 

questions might be raised concerning such a requirement. The first is: how popular does the 

‘structured’ and ‘machine-readable’ format need to be to qualify under RDP? The number 

of sales or number of downloads of the corresponding APP of a format might be a way to 
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calculate popularity but the actual usage rate of a format is hard to analyze.157 Since there is 

not an authority who is vested with the power to designate which format to use, in practice 

the formats adopted by each controller might not be as popular as expected and therefore 

do not enable efficient data utilization. This hinders the effectiveness of RDP. and its ob-

jective.  

Second, whether or not the column-names of the format also need to meet the ‘commonly 

used’ criteria are up for debate. Column-name unification is one of the key factors for data 

to be re-utilized by another machine, as explained in 1.6.2.2. Provided that the column-

names are not required to be ‘commonly used’, the receiving end must take time to identify 

and categorize data before the data can be utilized by its machine. To best serve the objec-

tive, this requirement should be strictly interpreted, to include column-names, under which 

the controller should not be presumed to bear too much of the burden, since the ‘commonly 

used’ feature would reduce its own cost. However, the practical inclusion of column-names 

to the ‘commonly-used’ format might be challenging considering the lack of an authority 

who decides upon and enforces a chosen format. 

3.1.1.3 An ‘interoperable’ format? 

Aside from the ‘structured, commonly used and machine-readable’ features required by the 

text of Art.20(1) of GDPR, recital (68) further states that the format shall also be ‘interop-

erable’, which is also emphasized by WP29.158 However, this is omitted in the main text of 

Art.20 and therefore does not constitute part of the controller’s obligation. Because recitals 

of EU legislation are not legally binding, any statement in recitals that create additional 

rights or obligations contrary to or not inherent in the article is invalid, just as the ‘interop-

erable’ requirement seems to be beyond the text of Art.20.159 
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Though seemingly beyond Art.20(1), ‘interoperable’ format specifications are understood 

by WP29 as the desirable outcome via implementation of ‘specification for the means’, 

where structured, commonly used and machine-readable requirements is ‘a set of minimal 

requirement’.160 Even if WP29’s opinion is adopted, there is not an existing format that is 

interoperable and this is actually proven difficult to find.161 Even when examining the in-

teroperability for Open Document Format(ODF) that is close to RDP format requirements 

and Google Docs that has been adopted by a large number of users,162 there are formatting 

problems and there is information loss especially concerning ‘pictures, footnotes, com-

ments, tracking changes, and tables’. This occurs often during format translation. 

3.1.2 Before an expected format comes into being 

3.1.2.1 A long way to go before an expected format comes into being  

GDPR avoids imposing specific recommendations on the format, regarding ‘the wide range 

of potential data types that could be processed’, according to WP29.163 The most appropri-

ate format(s), in WP29’s opinion, differs from one sector to another,164 where ‘cooperation 

between industry stakeholders and trade associations’ are further encouraged in order to 

find ‘a common set of interoperable standards and formats to deliver the requirements of 

the right to data portability’.165 Such ‘encouragement’ is, nonetheless, not binding but only 

of an ‘advisory status’.166  

With no authority vested with the power to designate a common set of format standards in 

Art.20, it is unlikely that stakeholders will spontaneously agree and collaborate. At the time 

of this thesis’ submission, there are no RDP-compliant formats that have been agreed upon 

nor has a consensus been reached since GDPR became final. Indeed, some controllers, with 
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lower market share, might be eager to promote such a format, but they do not have actual 

influential power on the format decision process. Leading stakeholders in the industry re-

taining influential power in the format decision process has, conversely, lower incentives 

for agreeing upon common format standards.167 After all, the expected interest pertaining to 

data obtainment from smaller entities and the reduced surplus due to personal data sharing 

and client loss, are not better for the leading stakeholders.  

Under such circumstances, RDP’s objective can be better served if codes of conduct are 

prepared or amended as regulated in Art.40, in a way that provides more insight of the for-

mat requirement. By the work of ‘associations and other bodies representing categories of 

controllers or processors’168, one or several format(s) might even be included as part of the 

codes of conduct in different industries,169 which would then be adhered to by controllers 

or processors.170 At the moment, the preparation or amendment of such codes of conduct is 

not mandatory but only ‘encouraged’ and it is therefore unknown whether or not format 

requirements shall become part of such codes of conduct).171 

Until such format comes into being, a providing controller will end up being the decision-

making party in each case concerning what format will be adopted. Diversified formats, 

while not as ‘commonly-used’ as expected, might make it difficult for the RDP to support 

its objective. 

3.1.2.2 Before consensus is achieved 

Although there is not a consensus on a format standard under RDP, at least those who ‘are 

subject to costly licensing constraints’ can be regarded as falling outside the RDP-

compliant scope.172 According to WP29, the commonly used open formats such as .xml, 
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.json or .csv, along with useful metadata, can be a good starting point for the controllers,173 

in order to prove the fulfillment of their obligations. 

3.2 The uncertain data scope 

Unlike RoA, limitations concerning applicable personal data scope are imposed under 

RDP, where a balance is struck between the DS’s right and other interests, such as public 

interests or the controllers’ freedom from overload. Interpretation regarding these limita-

tions, nonetheless, results in uncertainties.  

Meanwhile, another dispute might result from the data scope specification of RDP request. 

The extent to which the DS’s control is empowered depends on who specifies and how they 

specify scope influences. 

3.2.1 The scope of applicable data 

3.2.1.1 ‘Personal’ data 

Unlike the controversial scope in the draft version where even non-personal data are in-

cluded,174 the applicable data under the final RDP has been narrowed down to no more than 

personal data.  

Although the definition of ‘personal data’ in GDPR remains almost the same as compared 

to that of the DPD,175 grey areas exist and vary over time, which results in uncertainties 

that influences the applicable data scope.176  

3.2.1.2 Personal data ‘concerning the DS’ 

The data that the DS can request must be data that concerns the DS. In other words, a photo 

of a DS’s friend or anonymous data are not covered in the applied scope. It is worth noting 
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that pseudonymous data falls within the applicable scope if it ‘can be clearly linked to a 

data subject by him or her’ when provided ‘the respective identifier’.177 

Meanwhile, personal data that concerns both the DS and other people falls within the 

scope, as it did in the draft version of RDP. This inclusion in Art.18(1) of the proposal for 

GDPR was criticized due to the potential violation of other people’s privacy rights; for in-

stance, the transmission of a photo of the DS with several colleagues.178 Under the final 

RDP, some doubt is removed by the inclusion of Art.20(4), a exception of RDP where ‘the 

rights and freedoms of the third-party(-ies) are adversely affected’.179 

However, what material is interpreted as ‘concerning the DS’ is not concrete. Although the 

DS’s phone number or address count explicitly as personal data concerning the DS, other 

people’s phone numbers might also become related to the DS when they receive a call from 

the DS and become listed in the dialing list of the DS held by the controller. In WP 29’s 

opinion, the right should be interpreted in a broader sense, meaning that a dialing list, 

which even contains phone number of others’, would fall within the data scope,180 but that 

the exemption in Art.20(4) can plays its role when needed. 

3.2.1.3 Personal data ‘provided by the DS‘ 

The provider of the data should be the DS himself/herself, who makes a RDP request. That 

is, if data is received from other people, such data cannot be obtained when the DS makes a 

RDP request. For instance, when A requests for RDP, a photo of user A which was upload-

ed by user B to B’s Facebook account cannot be obtained by A.  

However, what exactly ‘provided’ means in this context is ambiguous. Firstly, does the 

data have to be transferred physically from the DS? In other words, if the data was physi-

cally transmitted from a third party, after being authorized by the DS, does that mean the 

data has been ‘provided’ to the DS?  The response to the latter question taken by this thesis 
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is in the affirmative. After all, if the answer is no, the DS cannot obtain data in controller 

A’s account when that data was ‘directly transmitted from controller B’s account’ to con-

troller A’s account, when the DS requested controller B for RDP. Such illogical conse-

quence thus lead us to the conclusion that, if the provider of the data is actively and know-

ingly authorized by the DS, the data shall also qualify as ‘provide’, no matter the data are 

transmitted physically and directly from the DS or not.181 

In addition, if the controller documents the activity history of a DS, does this count as data 

‘provided’ by the DS? In WP29’s opinion, the answer is yes. Observed data ‘generated by’ 

or ‘collected from’ activities’ are included - online purchase history on a website, song lists 

via a music streaming service182 However, ‘inferred data’, ‘deduce(d) or conclude(d) by 

reasoning’, or ‘derived data’ exclusively generated by the controller is applicable,183 such 

as a credit score or the outcome of an assessment based on profiling and categorization. 

However, such scope adopted by WP29 might have exceeded what RDP actually refers to. 

This is demonstrated by the comparison between the voluntary and active ‘provided by’ 

element in Art.20 as compared to the rather passive ‘collected from’ element in Art.13.184 

Accordingly, data which are generated during processing and not obviously offered by the 

DS ‘in return for a specific benefit or as part of the service’ shall not fall within the 

scope.185 

3.2.2 Practical challenges 

In practice, the providing controller bears the obligation to be discreet and absorb the asso-

ciated risks because of the ambiguous scope of applicable data as discussed above. 
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3.2.2.1 Opposite interests in interpreting the data scope 

A receiving controller is at odds with the providing controller. The receiving controller 

wants as much data as possible while the providing controller wants to limit the amount of 

data they give, considering the value of personal data. Therefore, a receiving controller 

tends to interpret the limitation loosely, while a providing controller would take a strict 

examination.  

The DS will probably go along with the receiving controller’s interpretation. Such a broad 

interpretation allows the DS to withdraw and transfer more data. Therefore, the DS’s con-

trol over his/her own data will be strengthened. 

In interpreting the ‘provided by’ element, as especially pointed out by WP29, data ‘must be 

interpreted broadly’.186 Even so, under a broad interpretation any excessive burden the con-

troller has to endure should not be ignored. 

3.2.2.2 Legal risks absorbed by the providing controller 

In the text of Art.20, how the DS should specify the data scope is not mentioned. To better 

serve RDP’s objective in strengthening the DS’s control, the choice of the DS should be 

respected. Namely, the DS should be entitled to either specify the exact categories of data 

to be transmitted or make a general claim about all qualified data.  

A more specific claim would likely be preferred by the providing controller since a specific 

request exempts the controller of discretion, and hence avoids risks of excessive or insuffi-

cient provision of data. Alternatively, a list of applicable categories of data might also be 

offered by the controller for the DS to select before the transmission is initiated.187 On the 

other hand, the DS tends to request data in a vague and general way because options are not 

provided for the DS to choose from. This is more convenient.  

Unless the DS actively distinguishes between which exact categories of data he/she wants, 

the providing controllers’ provision of data involves a level of discretion. For one thing, the 
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controller bears the risk if they fail to provide all the data that they should have provided, 

no matter the RDP request for data is a general request or a selection of data based on a 

given list.  

For another, the controller might be afraid of violating the data minimization principle188 

when a general request is made to have the data directly transmitted to a receiving control-

ler. This is due to the fear of disclosing too much data to the receiving controller than they 

should have. Although the receiving controller also has responsibility in ensuring the rele-

vance and non-excessiveness of the transmitted data, pointed out by WP29,189 this does not 

mean that the providing controller is not responsible for provisioning excessive data. Such 

opinion simply restates one of the receiving controller’s general responsibilities, and it does 

not mean that the providing controller will be immune from its responsibility if it sends too 

little or too much data.  

3.3 The uncertainty of ‘direct data transmission’ ‘without hindrance’, and 

available where ‘technically feasible’ 

Under the condition ‘where technically feasible’, ‘direct data transmission’ conducted 

‘without hindrance’ shall be available for the DS.190 However, the providing controllers’ 

obligations are unclear due to the rather abstract nature of these phrases. In the strictest 

sense, the challenges confronting the providing controllers might be huge, while in a looser 

sense such obligation hardly impose any burden on the providing controller. Due to the 

ambiguity of these phrases, I will analyze how various interpretations of these three ele-

ments affect the controller’s responsibilities.  

3.3.1 The uncertainty about the ‘direct transmission’ of data ‘without hindrance’ 

results in the controller’s uncertain burden 

There are two alternatives of how ‘direct data transmission’ might be adopted and each 

alternative requires different amounts of effort. Since Art.20 does not specify exactly what 
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‘without hindrance’ refers to, how active the providing controller should be in assisting 

with the data transmission is uncertain. A stricter interpretation of the text might make 

Art.20 less effectively, whilst the broadest interpretation places too much responsibility on 

the shoulders of the providing controller. 

3.3.1.1 Two alternatives of ‘direct data transmission’ and the efforts needed 

Direct transmission of data from one controller to another might be conducted in two dif-

ferent ways as presented in 1.6.2.2: either through a providing controller’s search and sub-

sequent file transmission of specified categories of data as the receiving end requests, or 

through the receiving controller’s access to and search in the providing controller’s data-

base. Under Art.20(2), it is not clear in which manner the data should be transmitted and 

whether the DS should be able to choose from both alternatives.  

The providing controller, in response to the DS’s request, must develop measures that al-

low for both alternatives. WP29 also confirms that it is the controller’s burden to ‘explore 

and assess’ both options,191 either by directly transmitting ‘the overall dataset of portable 

data (or several extracts of parts of the global data set)’ or through providing ‘an automated 

tool that allows extraction of relevant data’ that grants a receiving controller access to the 

data. How much responsibility the providing controller must assume via each method still 

depends on how smooth a transmission must be to qualify the transmission as taking place 

‘without hindrance’.  

3.3.1.2 The controller’s burden to make both ways of direct data transmission available 

‘without hindrance’ 

How much responsibility the providing controller has depends on the interpretation of the 

direct data transmission ‘without hindrance’. The result would be different if ‘hindrance’ is 

understood differently. According to WP29, hindrance can be ‘any legal, technical or fi-

nancial obstacles’, such as a fee imposed for the delivery,192 while non-excessive pro-
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cessing time, for instance, shall not be regarded as a hindrance.193 Needless to say, active 

interference laid down ‘in order to’ refrain from or slow down access, transmission or reuse 

also fall within the scope.194 However, whether the providing controller’s omission to assist 

also constitutes ‘hindrance’ remains uncertain. That is, does the passive non-assistance of 

the controller constitute ‘hindrance’ and, if so, how active should the providing controller 

be in order to fulfill ‘without hindrance’? In the narrowest sense, the controller might be 

obliged to refrain from active involvement in disturbance and must also provide all facili-

ties regardless of the time, effort and cost spent. In the broadest interpretation, the control-

ler might need to restrain themselves simply from blocking others. The obligation born by 

the providing controller is examined below: 

3.3.1.2.1 The controller’s burden in a narrower sense 

Thanks to the lack of unified technical standards for column-names and sub-languages, the 

providing controller might easily refrain others from obtaining the data, if ‘without hin-

drance’ is interpreted narrowly and no additional assistance is required. Unlike ‘technically 

blocking’195 such as encryption of a document without granting a password or declining a 

receiving controller’s request on unreasonable terms, which are forbidden, the controller’s 

behavior does not constitute ‘hindrance’ as long as the measures are not imposed ‘in order 

to’ interfere with the direct transmission. For instance, when the providing controller 

adopts an unusual set of column-names, the receiving controller will find it difficult to find 

the information it needs in the providing controller’s database or to further use the data, 

even though it has been granted access to the database or obtained dataset. This is not ‘hin-

drance’ since the choice of column-names can hardly be regarded as implemented ‘in order 

to’ interfere with the direct transmission, so the behavior will not be forbidden. As a result, 

the providing controller can easily block other controller’s direct transmissions ‘uninten-

tionally’. Under such interpretation, the requirement in Art.20(2) fails to clarify the differ-

ence in current data transmission availability. 
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3.3.1.2.2 The controller’s burden in a broader sense 

A broader interpretation may mean that the controller’s burden will be heavier than if the 

interpretation is narrower. In the broader interpretation, not only is active interference 

banned but further facilitation is also required. To the utmost extent, such responsibility can 

be overwhelmingly inclusive, which does not only include unjust delay or hostile interfer-

ence but also the lack of assistance to accelerate the transmission. Under such interpreta-

tion, both the direct transmission and the re-utilization of data is almost effortless for the 

receiving controller.  

Among all the services the providing controller must make available under a broader inter-

pretation, the different column-names adopted by two databases and the error resulting 

from different sub-language when exporting and importing data become two main chal-

lenges confronting the providing controller. Namely, no matter which alternative of direct 

transmission is requested, assuring the correspondence of different column-name sets with 

different databases becomes the providing controller’s responsibility; where database ac-

cess is requested, the providing controller is responsible for the failure in communication 

between two database systems and shall provide suitable EIM when the element is inter-

preted in the broadest sense. 

The burden the providing controller bears under the broadest interpretation can be over-

whelmingly large because every time Art.20(2) is requested by a new receiving controller, 

resources must be used to facilitate direct transmission. Considering the fact that column-

name sets used by different controllers differ, and that no universal EIM can successfully 

serve all direct data transmission, the comparison of column-name sets and the adjustment 

of the importing code in the EIM might exhaust the controller and become an endless, cost-

ly endeavor.  

3.3.2 When is it ‘technically feasible’? 

The obligation of the providing controller to transmit data directly to another controller is 

only present when ‘technically feasible’. There is no common definition under the EU leg-

islative framework. Under a narrower interpretation, this may reduce the burden of the re-
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ceiving controller. However, when the element is broadly interpreted, it is possible that the 

providing controller’s burden can hardly be lessened. 

When evaluating the technical feasibility of a controller to conduct data transmission, both 

the controller’s and the processor’s responsibilities should be taken into consideration if a 

data processor is engaged. 

3.3.2.1 An abstract standard 

A technique that is ‘technically feasible’, in a broad sense, might require a considerable 

amount of resources. As Lynskey points out, ‘what is technically feasible may not neces-

sarily be financially feasible’,196 the cost (time, money, effort) for a technically feasible 

technique may be too much for the controller. Whether or not financial feasibility should be 

taken into consideration while evaluating the controller’s technical feasibility is debatable. 

Namely, should it be considered ‘technically feasible’ whenever there are techniques avail-

able to purchase and upgrade, or should it only apply when the controller can afford the 

purchase? 

On the one hand, Art.20(2) only sets limitations for ‘technical’ feasibility, and hence seems 

to exclude feasibility from other dimensions, such as financial feasibility. This interpreta-

tion widens the RDP’s application since few controllers can be exempted from conducting 

direct transmission, which better protects the DS. On the other, if the requirement does not 

account for the resources required, it might impose a weighty burden on the controller, thus 

working against the general principle of good faith. To balance the relationship between the 

DS and the controller, considering the financial feasibility of the controller is important. 

3.3.2.2 When financial factors are taken into consideration 

Where financial factors are considered when evaluating the technical feasibility of the con-

troller, the standard remains uncertain and disputed. In other words, how many resources 

must the controller devote to a request before the controller can declare as the request as 

‘non-technically feasible’? No indication of a standard is given.  
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Assuming that it is the controller’s responsibility to bear the cost of unifying column-names 

and EIM provisioning, as discussed in 3.3.1.2.2, then whether the financial factors shall be 

taken into consideration is of significant importance. If financial factors are barely taken 

into account or not even considered, the costly column-names unification and EIM provi-

sion can hardly be an excuse for the controller to avoid their responsibility in direct data 

transmission. Otherwise, when financial feasibility shall also be considered and is inter-

preted strictly, the controller might declare an adoption of different column-names sets or 

sub-language which generates as ‘non-technically feasible’. This way, the controller might 

easily escape from RDP’s direct data transmission requirement. 

3.3.2.3 Whose technical feasibility should be examined, the controller’s or the 

processor’s? 

When a processor is engaged in the processing, should the processor’s technical feasibility 

be considered instead, or at least be taken into consideration? In practice, direct data trans-

mission is often conducted by a processor directly from ‘the processor’s database’ to a re-

ceiving controller’s database, on instruction from the providing controller. To facilitate 

RDP also constitutes one of their contractual obligations,197 although it is the controller that 

shall mainly be responsible for a such right of the DS. Considering it might sometimes be 

the processor rather than the controller that actually performs the transmission, it then be-

comes important to consider whose ‘technical feasibility’ should be evaluated.  

On the one hand, RDP might be hollowed out if we only evaluate the processor’s technical 

feasibility but not the controller’s. Namely, if the controller is technically feasible, it can 

easily escape from the responsibility of conducting direct transmission, simply by designat-

ing another processor that is not ‘technically feasible’. The DS’s request for direct data 

transmission might be thus turned down, due to the processor’s lack of technical feasibility, 

which harms the DS’s control of his/her own data. On the other hand, an evaluation of the 

controller’s technical feasibility is also improper. Since the processor acts under the con-
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troller’s instruction,198 the technical feasibility of the processor should imply that the con-

troller should have the same technical feasibility to conduct the transmission. All in all, 

both the controller’s and the processor’s technical feasibility should be taken into consider-

ation when evaluating the controller’s obligation of conducting direct data transmission. 

3.3.3 Is the DS entitled to designate the manner of direct data transmission? 

Direct transmission of data from one controller to another might be conducted in two dif-

ferent ways as pointed out in 3.3.1.1, but Art.20(2) does not specify which method the con-

troller should take in respond to the DS’s RDP request. Though the WP29 does not directly 

address this question, it seems to let the providing controller make the decision, for it en-

courages the providing controller to ‘assess’ both approaches rather than to ‘get ready and 

provide’ both.199 

Allowing the controller to make the choice might properly balance the interests of the DS 

and the controller, especially when considering how heavy the controller’s burden could 

be, if the broader interpretation of ‘without hindrance’ element as discussed in 3.3.1.2.2. is 

adopted. Since the DS will not lose control of ‘his/her own data’ in either scenario, and it is 

the freedom to freely move these data that RDP aims for, the controller should be allowed 

to choose the one that does not cause unbearable burden for themselves, as long as the 

same goal of direct transmission can be achieved. 

3.4 The overwhelming exception: ‘rights and freedoms of others’ 

The DS’s right to receive and transmit applicable data is not boundless. It ‘shall not ad-

versely affect the rights and freedoms of others’.200 If a request for RDP has a negative im-

pact on ‘the rights and freedoms of others’, then RDP does not supersede those rights. 

Since clear standards or limits cannot be found from the text, RDP might become weak, 

especially when such exception is interpreted in a broader sense. Where needed, propor-

tionality test shall get involved in the evaluation in order to achieve a fair result. 
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In addition, the effects on the DS’s RDP is worth noting, especially when the transmission 

of data only partly influences other’s freedom or right. 

3.4.1 What ‘right’ or ‘freedom’ and whose? 

3.4.1.1 Every interest counts as ‘right’ or ‘freedom’? 

What constitutes ‘right’ or ‘freedom’ is uncertain. In accordance with Art.20(4), no addi-

tional condition is required toward the right or freedom of a subject that is adversely affect-

ed. Under such broad scope, RDP will frequently be obliged to yield, and might be over-

come by pure economic loss if the element is interpreted loosely. Even under a narrower 

interpretation, where ‘rights and freedoms’ is strictly defined, the protection for the DS 

might still be challenged. For instance, the controller’s ‘freedom to conduct a business’201 

or even its ‘right to property’202 might be claimed as adversely affected by the DS’ request 

for RDP considering the limited exploitation of its own infrastructure and cost spent for all 

the correspondingly adopted measures. This obviously departs from the objective of RDP, 

and shall not be adopted. 

Hence, the need for narrowing the scope of the rights and freedoms becomes a must. In 

other words, not all rights and freedoms of everyone shall be entitled to block the request 

for RDP, and a standard should be established. 

3.4.1.2 Everyone qualifies as ‘other’? 

Which subject constitutes ‘other’ is also uncertain. The recital related to Art.20 does not 

provide more information other than ‘where, in a certain set of personal data, more than 

one data subject is concerned, the right to receive the personal data should be without prej-

udice to the rights and freedoms of other data subjects in accordance with this Regulation’ 

about the exception in Art.20(4).203 From recital (68) it seems clear that ‘another data sub-
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jects’ qualifies as the ‘others’ in Art.20(4), but the recital does not address whether only 

these ‘another data subjects’ qualify as ‘other’. 

Although the clarification in recital (68) might be understood to limit the scope to be ‘in 

accordance with’ GDPR, another interpretation has more grounds. Firstly, the limitation of 

the applicable subject may exceed what is included in Art.20, which shall not be valid.204 

Additionally, the same exception is also placed under Art.15, which helps in interpreting 

the exception under Art.20, as WP29 has done.205  Details concerning the exception in 

Art.15 are addressed by recital (63) of GDPR, according to which the scope of rights and 

freedoms of others can be so broad that his even includes ‘trade secrets or intellectual prop-

erty’.206 All in all, limiting the ‘rights and freedoms of others’ to those ‘in accordance with’ 

GDPR concerning ‘other data subjects’ loses its ground. In other words, a broader scope 

concerning the exception is adopted by GDPR. 

3.4.1.3 Comprising somewhere in between: involving proportionality test for evaluation  

From the above discussion, neither can the right be interpreted in the broadest sense, nor be 

understood as narrow as limited to the ‘rights and freedoms in accordance with GDPR’ of 

‘other data subjects’. The limit of Art.20(4) lies somewhere in between but clear standards 

are not yet established. 

To better assure the objective of RDP to be served, proportionality test shall get involved 

when evaluating whether the exception shall apply, on a case by case basis. That is to say, 

the adverse effect to that other’s right or freedom shall be compared to the harm to the DS 

when his/her RDP request is turned down, so that a fair result can be achieved. 

3.4.2 The application of Art.20(4) shall not deprive the DS’s RDP for all data 

Although Art.20(4) bans RDP to adversely affect the rights and freedoms of others, this 

does not mean that the DS will lose their right to request RDP. The recital concerning 

Art.20(4) does not provide more details, but considering Art.20(4) is the same as Art.15(4), 
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more clarification might be found in the recital for Art.15(4). In light of recital (63), which 

supports Art.15(4), there cannot be ‘a refusal to provide all information to the data sub-

ject’,207 and so shall Art.20(4) be interpreted. That is, the application of Art.20(4) shall not 

mean a refusal to transfer the data. Instead, another method of data provisioning that does 

not harm others’ rights and freedom has to be found. 

When only a portion of the data violates other’s right and freedom, the remainder of the 

data must not be refused to the DS.208  

3.5 Concluding remarks: interpreting RDP in a way that better serves its 

objective 

In order to eliminate uncertainty among the DSs and the controllers, the abstract concepts 

among the text of RDP have been addressed, and a more thorough interpretation is found 

by exploring these concepts with RDP’s objective- to strengthen the DS’s control over their 

own data- in mind. 

First, the ‘commonly-used’, structured and machine-readable format adopted for data 

transmission shall be as popular as possible, and this shall include unified column-names. 

This enables the received data to be utilized effectively and efficiently by most other con-

trollers and allows the DS to have control over their own data to a larger extent. 

Second, to better serve RDP’s objective, a broader interpretation of the data scope shall be 

adopted, provided that the original legislative intent of the legislative concerning applicable 

data are respected.  

Additionally, to maximize the protection of the DS, the controller’s responsibility to direct-

ly transmit data ‘without hindrance’ shall be broadly interpreted, so that the providing con-

troller bears the responsibility to directly transmit the data in a way that it can be effective-

ly utilized. ‘Where technically feasible’, shall also be interpreted broadly so that fewer con-
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trollers are exempted from transmitting data and more controllers assume the responsibility 

of direct transmission. 

However, the DS shall not be entitled to designate a means for the direct data transmission 

because this may increase the controller’s burden to a large degree while not substantially 

increasing the DS’s control over their own data. When the data can be directly transmitted, 

the providing controller shall not be bound by the DS’s choice of means because this might 

greatly aggravate the providing controller’s burden. 

Last, but not least, the exception allowed by RDP shall not be interpreted in a way that hol-

lows out RDP’s protection of the DS. A stricter interpretation is necessary to assure the 

DS’s control over their own data. What is worth noting is, such exemption shall not block 

the DS’s RDP toward the remaining data that does not adversely affect ‘other’s rights and 

freedoms’. 

Nonetheless, there are still unsolved problems and challenges in practice with the applica-

tion of RDP. For one thing, one or several ‘commonly-used’ formats are not yet determined 

without an authority which has the power to decide. Unless such a format(s) arises from the 

codes of conduct for the controllers and processors to follow, the varied formats adopted by 

different controllers might not allow for the efficient re-utilization of data by other control-

lers. This will negatively impact the goal of RDP. 

For another, the controller under a RDP request might be bearing both high risks and heavy 

burden. Not only shall the providing controller bear the risks of deciding how much data to 

provide, they might also be required to exhaust all means and invest heavily to assure direct 

data transmission, to the extent that another controller can re-utilize the data effortlessly. 

Such responsibility is especially heavy when the format does not include standard column-

names. In this case, the providing controller must make a tremendous effort to make differ-

ent sets of EIMs available and to compare and contrast column-names. Where the result is 

considered disproportionate, the general principle of fairness must get involved, so that the 

providing controller does not endure unreasonable loading for facilitating the right. 
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4 Conclusion 

4.1 The objective that justifies RDP 

The objective, that the DS should have control over their own data under privacy and data 

protection, justifies the inclusion of RDP in GDPR. The protection of the RDP for the DS 

to have control of their data supersedes the protections achieved by RoA. This is the case 

because RDP grants the DS assurance that the data can be further utilized, when proper 

interpretation is adopted. 

On the other hand, RDP fails to generally promote competition in the market which means 

it is at odds with the EU general competition rules. Even worse, it might create enormous 

burdens for SMEs, eliminate innovation, and reduce efficiency in the market. Such results 

would mean reduced competition in general. Therefore, competition theory fails to justify 

RDP under GDPR. 

4.2 Interpreting RDP by purposive approach: Is RDP capable of 

empowering DS’s control over his/her own data in practice? 

RDP can enhance the DS’s control of their own data by means of enabling file transmission 

in the law-compliant format, provided that the right is interpreted as requiring to achieve 

the following: There is one RDP-compliant format that is ‘commonly used’ and adopted by 

the majority of controllers; the column-names become standardized as part of that format. 

The designated data flowing among different controllers in that format as required by the 

DS can thus be efficiently re-utilized at the request of the DS. This way, RDP empowers 

the DS in a way that is different than RoA, whether or not the controller also makes the 

other means of direct data transmission, database access, available. After all, either of the 

two means aims to assure that the DS is able to obtain and efficiently reutilize the data. As 

long as the data is transmitted in the ‘commonly-used enough’ format, RDP achieves this 

result, and thus empowers user control over their own data. 

However, there is not a ‘commonly-used’ format yet. If a broader interpretation of RDP is 

adopted, there may not be a standardized format, considering it is against the dominant 
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controller’s interests, and that these dominant controllers might be powerful enough to hin-

der the format-choosing procedure in the ‘free market’. Unless a format is included in the 

codes of conduct, finding such a format might not be easy. 

Before a standard format becomes available, a comparatively commonly-used format, such 

as .xml, might be used to meet the RDP requirements. However, re-utilization of the ob-

tained data will likely result in difficulties similar to those associated with the request of 

RoA. Luckily, the other way of data transmission can function, via the receiving control-

ler’s access to the database. Under proper interpretation, RDP can enhance the DS’s control 

over their own data by requiring the providing controller to provide suitable EIMs and 

comparable column-names where needed. Meanwhile, the requirement of transmission 

‘where technically feasible’ shall be interpreted broadly so that the controller cannot easily 

escape from their responsibility. Moreover, the exception exempting the application of 

RDP, when the request ‘adversely affect freedom and rights of others’, shall be carefully 

examined with proportionality test as well. 

4.3 The controller’s burden should not be neglected 

Interpreting RDP in a way that serves its objective as discussed above might impose a con-

siderable amount of burden on the controller. The controller will not be exempted from the 

obligations of writing EIMs and comparing and contrasting column-names, nor the legal 

risks in providing the right amount of data. These burdens are in addition to the increased 

cost the controller bears in securing the provided data and identifying an authorized access-

ing party to its database. All these burdens can be overwhelmingly large and are therefore 

difficult to assume by controllers with less capital or capabilities.  

In a way, such burden might be regarded as reflecting the legislator’s attitude toward the 

comparison between the loss of the DS without RDP protection and the controller’s in-

creased burden in complying with RDP obligations. However, from the Commission’s as-

sessment concerning RDP’s impact on the controller, with merely two sentences claiming 
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that the costs for RDP implementation should be ‘minimal’,209 it would seem that their ex-

amination could hardly be considered thorough. Before any in-depth evaluation is made 

about the controller’s responsibility under RDP and any adjustment are made to the current 

text of RDP, the general principle of fairness must be part of the evaluation when consider-

ing the providing controller’s responsibility so that the controller will not bear a dispropor-

tionate amount of the burden when conforming to RDP.  
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