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1 Introduction
The issue of how to influence the human rights behavior of multinational corporations (MNCs)
has long been an anxiety of governments, scholars and other interested stakeholders. This
question has been discussed for many years and on various platforms, but the results achieved
have always been mixed. Some scholars (John Ruggie et al.) claimed that MNCs have positive
impacts on human rights through foreign direct investment.1 This positive impact is especially
noticeable when it comes to fighting poverty and unemployment, and ensuring the right of
individuals to the enjoyment of all economic, social and cultural rights.2 However, there has
been less analysis of institutional investors3 and their role in ensuring respect of human rights.
In particular, the role that institutional investors could play in this important agenda through
their leverage and influence on MNCs is crucial for changing the unethical behavior of
companies.4 Furthermore, the question: ‘how should institutional investors act if the company
where the investor is a shareholder is complicit in or contributes to human rights violations?’
remains a knowledge gap. This thesis aims to contribute to filling that gap.
This thesis analyzes the aforementioned questions in the context of the Norwegian
Government Pension Fund (as an institutional investor). I will discuss the experience of
Norwegian Bank Investment Management (NBIM) on the implementation of Socially
Responsible Investment5 norms since it manages the Pension Fund on behalf of the Ministry of
Finance (hereinafter MoF). While delimiting the questions to the case of the Fund and NBIM’s
existing practice, the thesis intends to demonstrate: first, how the institutional investor deals
with the unethical behavior of its portfolio companies. Second, what measures should the
institutional investor implement when such behavior constitutes human rights violations? Third,
it addresses whether the chosen course of action ensures the protection of human rights from
corporate abuses. This discussion is relevant to the business and human rights discourse. It
represents the possibility for development of corporate governance mechanisms both for

1

Howard Mann, "International Investment Agreements, Business and Human Rights: Key Issues and
Opportunities," (2008)
2
Ibid.
3
For the more precise definition of institutional investor and MNC see subsection 1.1.1
4
Gro Nystuen, Andreas Føllesdal, and Ola Mestad, Human Rights, Corporate Complicity and Disinvestment:
2011.p.16
5
The investment approaches that integrate environmental, social and governance as well as ethical issues into
financial analysis and decision-making (Financial Times lexicon)
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institutional investors and MNCs by incorporating international human rights norms into their
self-regulation measures.

1.1 Motivation and rationale behind the research
The efforts to create a legally binding framework on business and human rights (BHR)
have been received with various interests and concerns by different stakeholders such as NGOs,
human rights lawyers, scholars etc. It is worthwhile to join this discussion and contribute to
these endeavors at some level. The existing efforts have already addressed a handful of concerns
and proposals for the legally binding framework for BHR.6 Mainly the efforts made in favor of
a legally binding framework have been generated as a reaction to the UN Guiding Principles
(UNGPs: the so-called "protect-respect-remedy" framework) and other soft law norms such as
OECD Guidelines for Multinational Corporations, UN Norms etc.7. However, while the notion
of a legally binding framework has received broad support from stakeholders, it has yet to
obtain a broad consensus from States and MNCs.
Under these circumstances, it is hard to claim that the putative BHR treaty would be
an effective and functional doctrine to address all corporate violations of human rights and
afford adequate remedies for the victims. Nevertheless, the treaty-making process is timeconsuming and subject to States' will (in this case the motivation of businesses is also
important), but it should not constitute a hurdle to establishing more effective protection
measures. Especially, such protective measures could be achieved through the involvement of
shareholders, such as institutional investors, in this process. That is to say that as a first step,
this thesis focuses on how institutional investors deal with corporate human rights violations
by referring to the existing regulatory frameworks. In doing so, I will focus on the measures
that have been implemented so far and the effectiveness of such measures in dealing with human
rights violations. Second, I will discuss whether some other alternatives are possible that could
make a difference.
Since the existing measures of International Human Rights Law (IHRL) on achieving
a socially responsible business are mostly voluntary in nature, it raises an inevitable discussion
of whether voluntary self-regulation measures are effective in coping with this issue.
Additionally, if soft law measures are not effective, then, since legally binding measures are
6

A/HRC/26/L.22/Rev.1
Third session of UN IGWG on BHR treaty (23-27 OCT 2017) available: https://business-humanrights.org/
(accessed 05.11.2017)
7
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limited in this case, how could one increase the effectiveness of existing measures? While
discussing these concerns the thesis delimits the discussion to the conduct-based divestment
practice of NBIM. Before starting an in-depth discussion, it is worthwhile to provide the
definitions of institutional investor/MNCs, divestment and self-regulation measures, and to
identify the differences of the institutions such as Norwegian Government Pension Fund Global
(hereinafter, The Fund), NBIM and Council on Ethics (The Council), since they are highly
intertwined (see figure 1, p.6).

1.1.1 Definitions
Institutional investor: in the existing literature, the definition of institutional
investors includes: pension funds, investment managers, insurance companies, investment
banks, and sovereign wealth funds.8 In our case, the thesis will apply this term in the context of
the Norwegian Pension Fund-Global and Norges Bank Investment Management. Additionally,
the concept of investor is wide-ranging; it can be divided into different classes based on the size
of assets and shares they possess. In this circumstance, the Fund has been assessed as an investor
with the highest assets in the world and through its business activities it has clear links with
corporations that can exert influence on them. In this thesis, I have used the term of Investor
several times to mean Institutional Investor.
Multinational Corporations (MNCs): a multinational corporation (MNC) is a group
of geographically dispersed organizations that have facilities and other assets in at least one
country other than its home country.9 Such companies have offices and/or factories in different
countries and usually have a centralized head office where they coordinate global
management.10 Once the investors invest in these companies they receive shareholder rights.
Having a shareholder right allows the investor to take an active role in its business relationship
with the company. Additionally, possessing this kind of right and its attendant power and
influence raises a responsibility for the investor to ensure that its capital is not used by the
company in an unethical way. The term portfolio company will be used for defining the MNC
in which the Fund is a shareholder.

8

Rory Sullivan and Nicolas Hachez, "Human Rights Norms for Business: The Missing Piece of the Ruggie Jigsaw,"
(2011) p.8
9
Sumantra Ghoshal and Christopher A. Bartlett, "The Multinational Corporation as an Interorganizational
Network," (1990) p.603
10
Ibid.
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Divestment - in finance and economics, is known also as divestiture (the opposite of
an investment) and means the reduction or selling of asset for financial, ethical, or political
objectives.11 Divestment can be part of a corporate political agenda that investors could
implement to withdraw from a particular geographic region or industry due to political or social
pressure.12
In the NBIM’s and the Council’s lexicon divestment and exclusion have been
interchangeably used; this thesis will do likewise. The scope of divestment in this thesis is
limited to the conduct-based exclusion, particularly: the human rights criterion of the Ethical
Guidelines for applying divestment. As it is clear from the definition, this measure serves as a
risk-management tool for investors to protect them from the financial, ethical and political
challenges while performing business activities. It should be mentioned that NBIM resorts to
divestment (as the last resort) after exhausting several active engagement measures (i.e.
dialogues) to see if they could lead to any change in unethical corporate behavior. However,
there are still some uncertainties remaining for the Fund in defining the threshold for human
rights violations (such as ‘what does serious or systematic violation13 mean for NBIM?) and
the upper limits for active engagement efforts prior to divesting. Consequently, these
uncertainties lead to a dilemma when it comes to deciding on whether to divest or invest (see
chapter 4 for more discussion).
Self-regulation: I will employ D. Graham’s definition: “a variety of attempts by
investors and corporations to establish rule-based constraints on behavior without the direct
coercive intervention of states or other external actors” (emphasis added).14 Undoubtedly, the
main aspiration of investors for generating rule-based limitations is to prevent state’s direct
intervention in corporate governance field with the mandatory norms. Basically, investors and
corporations do not want to be restricted by the legally binding rules which limit their entire
aim of profit maximization. When it comes to the content of the self-regulation measures, it
generally includes internationally accepted norms of business,15 human rights norms,
customary international law and many other related standards. In this thesis, one could assume
SRI norms as the main self-regulation measure of institutional investors which guide them to

11

Alessandro Baroncelli and Angelo Manaresi, "Franchising as a Form of Divestment: An Italian Study " (1997)
p. 223-228
12
Ibid.
13
Ministry of Finance, Guidelines for Observation and Exclusion from the Fund, 2014,section 3.
14
GRAHAM and WOODS, "Making Corporate Self-Regulation Effective in Developing Countries," (2006), p. 869
15
OECD Guidelines, UNGPs, ILO standards, Santiago Principles etc.

5

act with due diligence16, to be responsible and stay in line with human rights norms while
making any investment or divestment decision.

Figure 1: Accessed from the Annual report of NBIM 2016

16

OECD Guidelines for Multinational Enterprises," (2011). General Policies II, A.10
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1.2 Norwegian Government Pension Fund Global, NBIM and Council on
Ethics
The Fund was created in 1990 by an act of the Norwegian Parliament and invests the
surplus wealth produced by Norway’s petroleum sector. The Fund’s principal revenue comes
from taxes and licensing agreements. Additionally, it is the largest pension fund in the world,
with assets of more than US$1022 billion.17 The purpose of the fund was, first, to avoid the
wide fluctuations of economic activity caused by the petroleum sector.18 By limiting the impact
of variable oil revenues on government spending and investing a substantial portion of those
revenues abroad, the fund reduces these fluctuations and stabilizes the exchange rate of
Norwegian kroner (NOK).19 Second, the Fund provides a savings vehicle for future generations
of Norwegians – an aim reflected in its re-branding in 2006 as a ‘Government Pension’ Fund.20
However, it should also be noted that the Fund does not have any direct obligations yet on
ensuring current pension strategies or policies. 21
Norges Bank Investment Management (NBIM) manages the Fund on behalf of the
MoF, which “owns” the fund on behalf of the Norwegian people. The Ministry governs the
Fund’s investment strategy, following advice, from among others, NBIM and the Norwegian
Parliament. The management’s mandate outlines the investment universe and the fund's
strategic reference index.22 Since the Fund has investments in more than 8000 companies all
over the world23, this tendency requires a broad and well-functioning governance model for the
Fund’s activities. Together with the “Government Pension Fund Act” (which is a formal
framework for the Fund laid down by the Parliament)24 the “Guidelines for Observation and
Exclusion from the Fund” is also a significant tool, the implementation of which rests with the
Council on Ethics under the instruction of the MoF.
The role of the Council on Ethics for the Government Pension Fund Global is to
evaluate whether the Fund’s investment in specified companies is consistent with its Ethical

17

See for example: https://www.nbim.no/en/the-fund/market-value/ (last visited 30.11.2017)
Tore Eriksen, ‘The Norwegian Petroleum Sector and the Government Pension Fund –Global’ (2006)
19
Ibid.
20
Ibid.
21
See for example: https://www.nbim.no/en/the-fund/about-the-fund/ (04.02.17)
22
Ibid.
23
65.9% equity investments, 31.6 fixed income and 2,5 % real estate investments,
https://www.nbim.no/en/investments/ (last visited 30.11.2017)
24
https://www.nbim.no/en/the-fund/governance-model/ (04.02.17)
18
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Guidelines (herein EGs).25 These guidelines are voluntary in nature, as their implementation is
not required by legislation, but include some human rights norms and are in line with other
guidelines of a similar nature, such as the OECD Guidelines for Multinational Enterprises and
the OECD Guidelines on Corporate Governance of State-Owned Enterprises and UNGPs.
Additionally, these Ethical Guidelines to some extent are the reflection of the International Bill
of Human Rights26, other international as well as regional human rights treaties, customary
international law norms, and general principles of international law. Therefore, the Council has
received a quasi-judicial role, implying that it can screen the norm-violating companies, put
them on the observation list, engage in dialogues, and recommend their exclusion.

1.3 Human rights relevance
The Fund could be considered as an institutional investor that invests in various
companies on behalf of the Norwegian government. Due to its business relotionship with the
company, the Fund could be held responsible for the human rights violations that contributed
by the company invested. In this case, to avoid liability the NBIM resorts to divestment
(excluding that company from the Fund’s investment universe) through the Ethical Council’s
observations and recommendations, where the portfolio company is complicit in or
systematically contributing to serious human rights violations.
At first sight, the EGs and the Council’s recommendations could be assessed as a
positive effort to prevent corporate human rights abuses by the portfolio companies. However,
the guidelines do not cover human right issues thoroughly, but rather addresses only a few of
them. In addition, the EGs particularly focuses on child labor issues and so-called serioussystematic human rights violations under its section 3 (“criteria for conduct-based observation
and exclusion of companies”). Hence, the long-line of economic, social and cultural (ESC)
rights which constitute a prerequisite for the fulfillment of the civil and political rights have
been precluded from the scope of EGs.27 These guidelines will be discussed more together with
the Council’s Recommendations concerning the exclusion of companies contributing to human

25

The Norwegian Parliament, Government Pension Fund Act No. 123, 21 December, 2005
Universal Declaration of Human Rights, ICCPR and ICESCR.
27
Mainly the ICESCR art. 11 and 12: Right to an adequate standard of living.
Posco case: displacement of more than 20,000 people (https://www.oecdwatch.org/cases/Case_260);
Sawhoyamaxa Indigenous Community v. Paraguay: Violation of right to life by depriving communities of
traditional means of livelihood. [Inter-American Court of Human Rights Series C No 146, IHRL 1530 (IACHR 2006)]
26
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rights violations. Yet at this point, it worth noting that these guidelines focus mostly on
“observation” and “exclusion” of companies, which only require respect for the “do no harm”
principle. Thus, these guidelines do not require use of leverage28 by the Fund to mitigate
impacts of portfolio company’s unethical behavior.
From NBIM’s view, divestment is one of the possible measures to achieve “Socially
Responsible Investment” 29 (for more details see page 19). However, in the reality, divestment
is a mechanism “for leaving” an investee company upon the breach of the product-based or
conduct-based criteria.30 Consequently, application of divestment raises controversial views
from the human rights perspective. Human rights advocates claim that divesting from one
company will create a capital gap which can easily be filled by another investor, thus human
rights will not be advanced, and all the dis-investor achieves is “amoral self-indulgence”.31
Truly, when a socially responsible investor excludes an “unethical” company, from the financial
perspective, it diminishes the share prices of the company which galvanizes the competitiveness
of the market. Hence, the company receives more sales opportunities, most probably from the
less responsible investors (as detailed in subsection 4.3.1).32 As a result, the unethical behavior
of the company remains intact.
The other concern at this point is, whether NBIM (until 2015 the MoF was in charge)
fully implements the EGs, OECD guidelines and the Recommendations of the Council when
the negative impact by the portfolio company is foreseeable. The landmark case of Posco33
illustrated that implementation of these recommendations or guidelines has faced some
challenges. The thesis addresses the Posco case study and describes how a reckless decision,
made by an entity for profit generation, may lead to serious human rights violation through
socio-economic difficulties and physical displacement.
The case concerns Posco’s failure to seek to prevent human rights violations and carry
out comprehensive human rights and environmental analysis for its proposed iron mine, steel
plant and associated infrastructure in the State of Odisha, India.34 The complaint alleged that

28

OECD guidelines, Commentary on General Policies, art. 19-20.
NBIM, Responsible Investment- Norges Bank Investment Management Annual Report, 2016
30
"Guidelines for Observation and Exclusion from the Fund."2014, section 3.
31
Andreas Føllesdal, "Human Rights Investment Filters: A Defence ," in Human Rights, Corporate Complicity and
Disinvestment, ed. Gro Nystuen, Andreas Føllesdal, and Ola Mestad
32
See respective websites of Walmart Stores Inc and Zuari Agro Ch.
33
Council on Ethics, Recommendation on the Exclusion of Daewoo International Corporation, Oil and Natural
Gas Corporation Ltd., Gail India and Korea Gas Corporation, 2013
34
OECD Watch, Case no. 260 https://www.oecdwatch.org (accessed 31.08.2017)
29
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Posco’s efforts to construct a 12 million-ton per annum integrated steel plant and other related
infrastructure in the Jagatsinghpur District led to the physical and economic displacement of
more than 20,000 people, including individuals who had special legal protections under the
Scheduled Tribes or Other Traditional Forest Dwellers (Recognition of Forest Rights) Act.35
The complainants hold that Posco had not carried out an effective stakeholder consultation with
all affected communities and failed to conduct due diligence in order to prevent significant
adverse impacts. Furthermore, the case addressed the responsibility of Dutch pension fund ABP
and the Norwegian Pension Fund Global for investing in Posco and required them to seek to
prevent or mitigate adverse impacts directly linked to their operations through their business
relationship with the company.36
In December 2013, the Council revealed that in June 2012 it had written to the MoF
to request that Posco be excluded from the Fund’s investments.37 The reason was that Posco
had stocks in the South Korean conglomerate, Daewoo, which was also recommended for
exclusion from the Fund because of its investments in Burma. The Fund has reportedly ignored
reports of abuses in Burma for years. 38 The MoF based their objections to the recommendations
of the Council on the political developments that had taken place in Myanmar in 2011 and 2012.
The Ministry assumed that these political developments and releases of political prisoners in
2012 would have a positive impact on the country’s human rights records. However, the
Council in its second recommendation emphasized that the situation was worse than it has been
before, and divestment was strongly recommended.39 Notwithstanding the seriousness of the
human rights violations described under the recommendations of the Council dated back to
2011 and 2012, the MoF did not take any further steps for divesting from Posco, but rather
waited for the completion of the gas pipeline project in 2013 and revoked its request for a new
recommendation from the Council.
The Posco case exposed that as an institutional investor the Fund has challenges to
prevent the portfolio company from contributing to human rights violations, and in mitigating
the impacts when these violations occur. These challenges could be related to several factors:
first, the lack of will to implement guidelines and recommendations which are inconsistent with
the investor’s commercial interests in the portfolio company. Thus, these interests lead the
35

Ibid.
Ibid.
37
Mark Curtis, “Moving backwards or forwards?” (forumfor.no accessed 20.03.2017)
38
See for example: http://www.nrk.no/norge/oljefondet-fulgte-ikke-etikkrad-1.11428991 (20.03.2017)
39
Council on Ethics, Recommendation on the Exclusion of Daewoo International Corporation, Oil and Natural
Gas Corporation Ltd., Gail India, Korea Gas Corporation and Posco, 21 June 2012
36
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investors to ignore the existing fact of unethical behavior. Second, the absence of regulatory
norms or strategies on how to react if human rights violations occur and could directly be linked
to the investor.
Subsequently, these uncertainties created a huge dilemma in which the institutional
investor is expected to choose whether to stay with or leave the investee company. For
addressing these concerns more in details, I will critically analyze self-regulation measures of
institutional investors and their effects on MNCs’ behavior. It is worth stating that divestment
is one of the core elements of an investor’s self-regulation measures, and its application could
be correlated to the MNCs’ failure to fulfill their moral and legal expectations (see model 1).

Model 1: Causal relationship between MNCs’ self-regulation measures and divestment measure of institutional investor

11

1.4 Research question
In this section, with the Posco case as a reference case, I will translate the human rights issues
into a question that will be explored in detail in this thesis. The deduced question examines the
effectiveness of divestment, which the Fund applies as the last resort in case of complicity or
contribution to human rights violations. While analyzing the effectiveness of this measure the
thesis will examine whether divestment has made any difference in the corporate behavior of
the portfolio company. Hence, I have deduced one research question with a supplementary subquestion:

RQ: To what extent is the divestment practice of NBIM an effective measure in dealing
with human rights violations of portfolio companies?
Sub-Q: Does the implementation of divestment lead to positive changes in corporate
behavior?

This sub-question enhances the research question and addresses a complementary issue
(whether divestment made a difference) that has been paid less attention in the existing
literature.
In defining the effectiveness of divestment, I will refer to Goodman’s criteria: “The
effectiveness of any regulatory strategy turns on whether its rules and institutions actually
mitigate the problems they are designed to address.”40 Based on this assumption, it could be
stated that as the Fund’s regulatory rule (divestment) is designed to prevent its responsibility
for human rights violations stemming from the unethical behavior of portfolio company. Hence,
it could be argued that divestment is not designed to offer better protection for human rights
norms. Rather it protects institutional investors’ legal culpability for criminal or civil liability
for human rights violations. In this sense, one could argue that divestment is to a greater extent
effective only in mitigating the problem that it is designed to address.41
Since the divestment of NBIM satisfies Goodman’s effectiveness test to some degree,
it is worth examining its effectiveness both on procedural and substantive grounds (see chapter
2). On procedural grounds, it will be scrutinized the way how NBIM deals with the
recommendations of the Council concerning the exclusion. Therefore, in the analysis part, the
effectiveness of divestment will be tested on the procedural grounds by analyzing the
40
41

Goodman, "Measuring the Effects of Human Rights Treaties," (2003) p.178
Ibid.
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preconditions for and implementation of divestment. Later, I will examine the result of
divestment for a portfolio company to see if there have been any behavioral changes in the
ethical conduct of the company. Hence, the effectiveness test does not aim to examine whether
the divestment is sufficient to prevent or avoid responsibility for human rights violations.
Contrary, this test focuses on whether this measure is effective to prevent negative impacts and
could lead to sufficient developments in ethical corporate behavior.42
It is also worthwhile to clarify the scope of human rights violations and the notion of
dealing with violations of the addressed question. First, it is significant to point out that, unlike
the EGs, this thesis insists on civil, political, as well as economic, social, and cultural rights as
interrelated and interdependent rights, without making any hierarchical classification between
these rights. Building on this, throughout the thesis, all human rights violations that lead to
human suffering are considered as serious as other so-called serious and systematic violations
of human rights. Hence, they are not limited to murder, torture, deprivation of liberty, forced
labor and the worst forms of child labor43 which are the core rights of concern for the EGs.
When it comes to question of dealing with human rights violations, the main scope of
this notion covers both acting with due diligence (as indicated in OECD guidelines) and
implementing the right to remedy and reparation for victims.44 The OECD explanation of due
diligence requires that an enterprise (investor) should identify, prevent and mitigate actual and
potential adverse impacts of its activities and account for how these impacts are addressed. 45
However, remediation is not a formal component of due diligence but as supporting element it
is necessary to enable and complement due diligence.46 Thus, dealing with human rights
violations is understood to mean that the Fund should act with due diligence when the human
rights violations occur and should exert its leverage to mitigate the impacts and make a normviolating company accountable for its unethical behavior. In several cases, the Fund resorted to
divestment when it was aware of such violations.
Therefore, I will assess whether divestment resorted to had any significant role in
dealing with human rights violations. In order to shape the research question and connect it to
42

Interview.20.03.2017, “divesting from a company gives signals to the portfolio companies to shape their
behavior.”
43
"Guidelines for Observation and Exclusion from the Fund."2014 section 3
44
U.N. Doc A/RES/60/147, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law, 2006
45
OECD,General Policies II, A.10
46
OECD, Responsible Business Conduct for Institutional Investors, 2016
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the particular field of science,47 the thesis will launch a critical discussion on empirical theories
addressing the concerns with self-regulation measures (since divestment is one of the key
elements of self-regulation) and achieving full compliance with these measures.

47

Todd Landman, Studying Human Rights: 2006. p. 151
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1.5 Outline
The thesis is divided into five main chapters that each seek to address certain aspects of the
research question. Starting with chapter one, it demonstrates the motivation and rationale
behind this research. Next, it presents the research question which explores the effectiveness of
divestment in dealing with human rights violations. Chapter two continues by providing a
theoretical framework examining the issues of compliance v. effectiveness of divestment and
responding to the dilemma of the investor (stay or leave) by referring to theories of ethics.
Furthermore, chapter three demonstrates the methodology that has been used for collecting data
and seeking an answer to the research question. Building on the material in chapter two, chapter
four launches an analysis of empirical findings and examines whether the standard use of
divestment made any difference in corporate behavior. Moreover, the same chapter presents
remarks on the achieved effectiveness of divestment and offers to use the threat of divestment
as a change-making tool. The thesis concludes with chapter five, which summarizes the overall
discussion and attempts to answer the research question (see Figure 2, which outlines the entire
thesis):

Figure 2- Outline

15

2 Theoretical framework
This section demonstrates a theoretical framework which explains the effectiveness of
divestment from various perspectives. Since divestment is a part of voluntarily adopted norms
and ethical/moral values of institutional investors, it brings theories of ethics, deontology and
teleology, into the debate. With the help of these theories, I aim to demonstrate several answers
to the possible concerns on commitment and compliance with divestment that could be raised
because of its soft-law nature. Thus, the effectiveness issue will be examined on motivational
and procedural grounds. Later, the effectiveness of divestment will be tested against the
challenges in its implementation phase. This discussion will shed light on several problems
existing in the implementation phase of divestment that will receive concentration and careful
exploration during the analysis. Furthermore, I will present a critique on compliance with
voluntary self-regulation measures and will employ the theories requiring active state/nonstate
intervention. Hence, the critique will enhance the formulation of theoretical answers to the subquestion and present the possibility of using divestment as a tool for making a difference.

2.1. Effectiveness as compliance: divestment as part of self-regulation
measures
Institutional investors and companies usually adopt a set of rule-based norms as their moral
values in order to regulate their own moral actions. These norms are known as self-regulation
measures, and are voluntarily adopted by the institutions without the state’s inducement.
Naturally, the voluntary and non-binding nature of these self-adopted norms creates doubts of
their practical implementation. Especially in the sphere of international law, adopting or
accepting some rules does not ensure or guarantee any compliance with these rules. However,
based on B. Simmons’ commitment-compliance theory, it could be argued that having a clear
commitment could lead to a norm compliance if correct strategies have been followed. This
section critically analyses the effectiveness of divestment based on commitment and
compliance criteria.
Getting my departure point from Simmons’ idea, I aim to explore the theories which
support compliance with these self-regulation measures. Therefore, I utilize some theories of
ethics around deontology and teleology, and other theories of this kind. These theories are also
known as, respectively, non-consequentialist and consequentialist.
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The consequentialist (teleological) perspective describes an ethical rightness or
wrongness based on the goodness or badness of the consequences.48 In other words, the moral
values that would be implemented by an actor have some predefined goals to be achieved in
the future. In contrast, the non-consequentialist (deontological) approach explains moral actions
of actors based on specific moral duties or obligations that are self-evident, having intrinsic
value and needing no further justification. Moral actions are evaluated through inherent
rightness or wrongness rather than their goodness or prioritizing the consequences.49 These
theories will be used as crucial departure points to solve the main dilemma of institutional
investors: “Should I stay, or should I leave?”
In practice, from the teleological perspective, investors are advised to stay and exercise
active ownership rights to promote long-term financial returns, which is explicitly understood
to include the protection of human rights and sustainable development in their business policies,
if the conditions meet their financial expectations.50 Since the main aim of the investment is to
generate the highest possible return, and if this aim is too far out of reach for an investor, then
leaving the table is the right choice.
However, the Council’s practice mostly reflects the deontological conception of ethics:
the focus is on avoiding the risk of doing the wrong thing rather than ensuring a
desirable course of action is followed.51 Moreover, the Council carries out its examination (at
least technically) on the potential of Norwegian complicity rather than the actual conduct of the
company in question.52 In this circumstance, it is highly probable that deontologists would
suggest excluding the norm-violating company, simply because it is normatively right and the
expected conduct.53
S. Chesterman stated that the Fund refers to both consequentialist and nonconsequentialist approaches while making investment and divestment decisions.54 However, it
is unclear whether the Fund has a predefined goal, such as creating a good reputation, by
adopting self-regulation measures, or whether these norms have already been habituated by the
Fund as a part of its moral actions.
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COSMOPOLITAN JUSTICE THEORY: COMMITMENT-COMPLIANCE
These concerns on commitment and compliance have been addressed by T. Pogge who
is one of the main proponents of institutional cosmopolitanism. Pogge states that we (as
individuals) assume responsibility for individuals in other countries to the extent that the social
and political institutions in which we participate affect the human rights of others. 55 According
to this theory, moral responsibility for human rights violations elsewhere can be justified on the
basis of persistent inequities in the global economy and international trade.56 Hence, the theory
of institutional cosmopolitanism requires a global response to the unjust global regime by
fulfilling both negative and positive obligations, and it has been justified by the unfair share of
natural resources of the planet by different institutions. Additionally, Pogge claims that noncompliance with these responsibilities (as imposed by the society) is unacceptable and
constitutes a human rights violation.
Pogge explains the compliance issue from the deontologist perspective by stating that
non-compliance with moral responsibilities constitutes human rights violations just because it
is against the idea of inherent rightness. His approach received huge criticism by economic
liberalists who supported the idea of the free market and less state intervention. They assume
the main responsibility of businesses is to use their resources and engage in activities designed
to increase their profits so long as they stay within the rules of the game.57 Surya Deva has
interpreted the notion, used by M. Freidman, “rules of the game” to mean being in line with
rules and regulations (without deception or fraud) while engaging in open and free
competition.58
Cosmopolitan justice theories established solid grounds for identifying the moral
factors which lead to adopting commitments. However, these theories fall short to demonstrate
the motivational factors for future compliance.

TELEOLOGIC EXPLANATION OF COMMITMENT-COMPLIANCE
In several cases, the motivations of investors and companies for adopting
commitments overlap, since both are actors in the business domain and strive for the same goalprofit maximization. Truly, it is impossible to understand and explain the certain behavior of
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businesses while outside, and isolated from, the realities and demands of the global capitalist
system.
The “business” approach claims that businesses could earn more profit and gain an
economic advantage over their competitors by adopting and complying with self-regulation
measures.59As Sternberg argues, business can pursue the objective of profit maximization in
long-term owner value with moral, ethical and legal limits. Furthermore, she states that “being
ethical is good for business” in many various aspects.60 Based on this assumption, one could
claim that investors are likely to comply with their own adopted measures, or otherwise
noncompliance may cause great damage to entities’ reputation further leading to diminished
share prices or profits.
While I assume the main commitment of business actors is “profit maximization”,
investors possess one more extra commitment in this case, because of their business relationship
with companies. This commitment is “to use leverage/influence to prevent and mitigate adverse
impacts of investee companies.”61 In practice, when the investor takes concrete actions toward
the norm-violating companies, as an investor is committed to do, it will to a certain extent
influence the ethical behavior of the other portfolio companies. As a result, the other portfolio
companies will be keen to demonstrate excellent CSR performance to avoid being excluded
from the investment universe. Since the exclusion, to some extent, damages the reputation and
attractiveness of the company in question and its potential to receive investment in the future,
the company becomes more interested in developing their corporate behavior. In turn,
fulfillment of commitments by the investor leads to norm compliance on both sides, even if
they are insincere when adopting these measures. However, that does not resolve the extent to
which companies are complying.
The teleologic theories explain the motivation of investors for regulating corporate
behavior mostly through the reputation factor. This factor leads the investor to adopt
mechanisms for creating a socially responsible investment and regulating the ethical behavior
of MNCs where the investor possesses active shareholder rights. Ideally, it is in the investor’s
own interest not to make a wrong choice while investing in a company. That is because choosing
a MNC with poor CSR records could damage the investor’s reputation in the international
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stock-share market and lead to loss of profits rather than increasing returns. Therefore, this
encourages investors to develop their risk management tools (such as positive/negative
screening etc.) for identifying and choosing socially responsible companies. As a result, having
well-functioning self-regulation measures in place will assist institutional investors in
complying with their commitments.
The major strategy for dealing with these issues is SRI which also constitutes one of
the main requirements for achieving cosmopolitan justice.62 For this discussion, we may rely
on the definition of SRI offered by Kinder et.al:
“An investment that combines an investor’s financial objectives with…commitment to social
concerns, such as peace, social justice, economic development… with an intent to take into
account the impact of the investment on the society in which the investment is made.”63
This definition precisely highlights that investors can pursue their financial objectives
simultaneously with their commitments to consider the impact of the investment on the society
in which they invested. In other words, the notion of SRI requires that investors form active
engagement/involvement mechanisms for dealing with the impacts of the investments in the
host countries. Consequently, compliance with SRI norms necessitates shaping companies’
behavior by using the influence that investors possess in their business relationship.
Philosophers such as C. Kutz, H. Ingierd and H. Syse came to the conclusion that institutional
investors carry negative obligations to avoid moral harm and positive (but weaker) obligations
to ensure some measure of basic justice (mitigating negative impact).64
Overall, the theories of ethics and cosmopolitan justice claim that business actors,
particularly investors, should undertake commitments either because it is inherently right or the
strategically expected thing to do. While deontologist and cosmopolitan approaches explain
possible compliance through moral rightness, teleology offers a more realistic explanation by
invoking reputational considerations and profit maximization goals into the discussion. Based
on these theories, one could claim that divestment as a preventive measure is likely to be
implemented in practice. Thus, the effectiveness of divestment as a self-regulation measure
passes the compliance test in the theory. However, these theories failed to introduce an
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implementation model in which a full compliance with this measure can be observed in practice
and it is generally applicable.65

2.2. Effectiveness v. doctrinal challenges: threshold for divestment
This section identifies the challenges concerning the applied threshold for divestment in the
existing regulatory framework, since I adopt the lack of a threshold as a diminishing factor for
effectiveness of divestment.66
The OECD Guidelines and UNGPs do not provide any clear threshold for divestment,
and it complicates its application in practice (see chapter 4).67 The EGs pursuant to its section
3, offer criteria for observation or exclusion, which are framed with six provisions.68 However,
the language of the EGs and listed criteria are subject to scrutiny.
While taking a closer look at the text of the EGs it is clear to realize that the language
is vague and limited to a specific number of rights. In particular, the scope of human rights
violations, under section 3 is limited to “serious and systematic” violations. It states:
“Companies may be put under observation or be excluded if there is an unacceptable risk that
the company contributes to or is responsible for:
a) serious or systematic human rights violations, such as murder, torture, deprivation of
liberty, forced labor and the worst forms of child labor,
b) serious violations of the rights of individuals in situations of war or conflict, etc.”.69
Due to the vagueness of the language, different questions can be asked. For instance,
Nystuen asks: “where is the threshold for such abuses being ‘serious or systematic’? How does
one define the term ‘contributing to’? What kind of link between human rights abuses and
company conduct is required? What is an ‘unacceptable risk’?”70 Since the definition of serious
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human rights violations is an unresolved phenomenon in the literature of international human
rights law, further adding the word of systematic makes the definition of this term more
complicated. Moreover, neither the EGs nor the OECD/UNGPs frameworks clearly define the
scope of serious and systematic violations.
Additionally, there are also diverse ideas around the wording of complicity and
contribution that has been mentioned in the Graver Report that were later introduced in the
Council’s human rights recommendation on the company Total SA. According to the Council,
the term complicity is used both in legal and ethical contexts.71 The most comprehensive
existing literature on these issues is the efforts of Nysten et al. (2011) where both ethicists and
lawyers came up with diverse ideas on the context of these terms. Chesterman argues that the
reference to complicity is unnecessary because it complicates the processes and leads to
confusions.72 On the contrary, Ola Mestad states that “Complicity is the core concept of the
Guidelines with respect to assessing the link between the Fund and unethical conduct.”73
Furthermore, the authors separated the concept of investee company’s complicity/contribution
from the Fund’s involvement in these allegations.
Moreover, the discussion moved up to a new dimension where lawyers tried to sketch
out whether the Fund’s complicity through its shareholdings could be attributed to the home
state’s (Norway’s) responsibility. In other words, they tried to examine whether the Fund’s
investments in a norm-violating company may raise extra-territorial obligations of Norway
under the international human rights law. The answer for this concern was a qualified “no” from
the lawyers; in particular, Nysten holds that in the current state of international law neither
investors nor corporations possess human rights obligations since they are not bound by human
rights instruments.74 Similar, and probably stronger, arguments provided by Demeyere state
that the home state of the institutional investor does not possess any extra-territorial obligation
in this case.75 He added furthermore that states do not have any responsibility as a matter of
human rights law for acts committed on the territory of another state.76
Demeyere’s approach is merely based on the idea that “a state carries human rights
obligations for acts on its own territory (and sometimes for acts committed within its
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jurisdictional reach…)” and therefore neither the Fund nor the Norwegian state could be held
liable for the alleged human rights violations caused by an investee company. This idea is
criticized by M. Langford, stating that Demeyere’s dismissal of the idea that States may
extraterritorially carry their human rights treaty obligations “flies in the face of a long line of
international jurisprudence leading up to the International Court of Justice”.77 The
extraterritorial application of human rights is an unresolved debate for international law, which
results in the prioritization of civil and political rights over economic, social and cultural rights
(ESC) due to the lack of recognition of the justiciability of ESC rights. 78 Therefore, I will leave
the discussion of extraterritoriality here, as my charge is to shed light on the existing challenges
in the implementation phase of divestment. However, I will refer to the key provision of
ICESCR art. 2(1) which sets obligations to States beyond their territory and jurisdiction, and
includes a considerable number of references to international cooperation and assistance.79
So, what can institutional investors do when the portfolio company is complicit in or
contributing to human rights violations? In the next section, I demonstrate some answers by
elaborating on A. Føllesdal’s points targeting active engagement and divestments.

2.3. What can investors do?80
The existing literature states that many institutional investors with large financial capabilities
can resort to a diverse set of measures which would prevent their complicity in violations. If
pursued adequately, these measures could lead to compliance with the SRI norms and develop
the corporate governance mechanisms:81
a)

Institutional investors can explicitly incorporate the social, environmental and

governance issues in the agenda while contracting or building a business relationship
with companies. With this, the investor creates precise expectations/commitments for
companies prior to their business relationship so that companies are aware of the
77

M.Langford, The modern law review (2012), See the cases under ICJ presented therein p.1180.
Danwood, "Sate Responsibility, Private Actors and Human Rights " (2004)
79
M.Langford, Global Justice, State Duties : The Extraterritorial Scope of Economic, Social, and Cultural Rights in
International Law: 2013.p.57
80
Sullivan and Hachez.p.8
81
The following points a-c were built on A. Føllesdal’s “three normatively valuable objectives and standards for
investors”, in Andreas Føllesdal, "Cosmopolitianism in Practice? – the Case of the Norwegian Government
Pension Fund," (2010)
78

23

consequences of noncompliance in the future.82 This alternative, I deem, would be more
operative if applied in practice.
b)

Using the formal rights (e.g. shareholder rights such as voting and calling

emergency meetings) and informal influence available to investors to encourage
companies to pay appropriate attention to the management of social, ethical and
environmental issues. 83 Formally, as shareholders: investors may directly influence the
company’s management policy, through voting on matters such as appointments to the
board directors, the board’s remuneration policy, the appointment of auditors and the
annual report and accounts.84 Informally, institutional investors can exert influence
through their relationships, leverage and regular contact with management on the
specific corporate governance and responsibility issues. These kinds of formal and
informal rights, I assume, could set positive obligations for institutional investors “not
to leave the table” but rather to “stay and contribute to the change”.
c)

Avoiding moral complicity in wrongful acts of corporations and resorting to

divestment as a last measure.85 Hence, divestment could be applied if a company
purposefully and knowingly contributes to the gross violation of human rights86, and
this violation is present and likely to continue in the future.

Nystuen evaluates the outcome of the implementation of divestment as positive by
stating that “…the outcome may still be that the company in question, other companies, and
other stakeholders are affected by the exclusion mechanism.”87 In other words, the existing
threat of divestment could be an effective mechanism to shape corporate behavior, but the
effectiveness of such a measure is dependent on other variables such as the value, worth, and
proportions of the share that the investor holds in the company.
By divesting, one wishes to make a statement, possibly but not necessarily, in the hope
of influencing the corporation’s behavior.88As Demeyere holds “effective or not in terms of its

82

G. Clark and T. Hebb, "Why Should They Care? The Role of Institutional Investors in the Market for Corporate
Global Responsibility," (2015) p.37
83
Sullivan p.9
84
Ibid.
85
Føllesdal. (2010)
86
Talisman v Sudan case, US District Court 244 F. Supp. 2d 289 (S.D.N.Y. 2003)
87
Nystuen, “Consultation Statement from the Council on Ethics Concerning the Evaluation of the Ethical
Guidelines for the Government Pension Fund-Global,” 2008 in Council on Ethics, Annual Report 2008, 115-118.
88
Demeyere, in Nystuen et al. p.197

24

ability to modify corporate behavior, divestment is the end of the road. If the corporation from
which one has divested turns out not to be receptive to the outcry, other investors will happily
take the seat (…)”89 Which means that many corporations consider divestment as an
opportunity of selling shares to new investors.90 In turn, by divesting from a norm-violating
company, the investor merely avoids responsibility for (possible) negative impacts of the
company’s behavior. Hence, it does not make a meaningful difference in the company’s
behavior. Rather, the company continues to conduct its business unethically and human rights
suffer.
To sum up, this section highlighted that investors have a set of measures that they may
utilize in facilitating corporate behavior. The discussion emphasized and backed the significant
role of active engagement with shareholder rights (formal/informal) rather than leaving the table
by divesting. Since the theories supporting self-regulatory measures strongly deem that both
MNCs and Investors are likely to comply with the voluntarily adopted norms, a putative
compliance could be explained through the self-enforceable nature of these measures.
Consequently, this approach excludes the role of governments or inter-governmental
organizations as regulators which may enhance corporate compliance. The next section extracts
the theories requiring active state and inter-state organizations’ involvement together with
incentives from non-state actors.

2.4 Critique: Compliance with self-regulation measures
Many scholars criticize the international law for its lack of enforceability mechanisms to ensure
that States and non-state actors will comply with their internationally accepted commitments.
In this situation, compliance with voluntarily accepted self-regulation measures raises several
controversies.
First, due to the voluntary nature of self-regulation policies, business actors,
particularly investors, could easily derogate from the responsibilities set by these self-regulation
doctrines, ethical guidelines and international frameworks.91 Second, the absence of a
sanctioning or punishing body for these self-regulation measures is likely to jeopardize the
fulfillment of commitments. Third, the modest or even incomplete language of these measures
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supports and strengthens the position of investors within society instead of adequately
addressing their negative human rights impact. Fourth, lack of clarity around the expectations
of self-regulation measures creates several challenges for the investor, such that they are
uncertain whether to apply the home/host countries’ standards or internationally accepted
practice.
Concerning the enforceability of self-regulation measures, Ayres and Braithwaite
offered a responsive regulatory model. Based on this model, regulation should be responsive to
the conduct of regulatees and develop a synergy between persuasion and punishment.92 In this
regard, they designed an enforcement pyramid of sanctions93 which requires varying degrees of
intervention from a regulator. This model offers a hierarchy of regulatory strategies which
begins from persuasion to punishment and suggests using them in a hierarchical order. The
regulator starts with persuasion and continues from light to severe punishment.94 Ayres and
Braithwaite hold that a strategy based mostly on persuasion or only punishment will not
contribute to effective enforcement. Any successful regulation is subject to the synergy between
persuasion and punishment.95
Additionally, Ayres and Braithwaite invoked tit-for-tat (TFT) enforcement strategy to
help regulators for deciding “when to persuade, when to punish”.96 Furthermore, they proposed
the “enforced self-regulation”97 and “coregulation”98measures, parts of responsive regulation,
which could lead to full compliance. However, Deva criticizes these responsive regulation
strategies on the grounds of human rights protection 99, since Ayres and Braithwaite reinforce
the significant role of state as a regulator and its mandated influence on regulatees as a key
factor in achieving enforceability of regulatory objectives.
Alternatively, Deva highlights that states are the main violators of these rights, and in
several cases, they are lacking a political will and financial capacity to ensure corporate
compliance. Instead, he proposes integrated regulatory framework relying on informal, nonlegal tools.100 The integrated theory of regulation claims that regulatory objectives could be
92
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achieved even outside formal legal processes. Deva’s proposition of active engagement by nonstate institutions as - actors (e.g. educational institutions, investors, board meetings, consumers,
social activist etc.) relies on informal power and resorts to various set of means (protests,
naming, shaming, boycotts etc.). The integrated theory of regulations appears to offer a better
solution in terms of dealing with “divestment” strategy:
a)

The integrated theory of regulation requires first and foremost, active engagement and
dialogue between regulator and regulatees,

b)

It is not only the state but also non-state institutions can be a regulator in a sense that
they can exert influence on MNCs

c)

It invokes institutional responsibilities to the extent that an investor’s business relation
or direct links with the company in question could invoke the extraterritorial human
rights obligations of the investor’s home state (which overlaps with institutional
cosmopolitanism)

d)

It does not offer the choice of either persuasion or punishment in a hierarchical way, but
rather “simultaneous” and “coordinated” application of measures-strategies (incentives
and sanctions) and three types of sanctions (civil, criminal and social). 101
Ayres and Braithwaite, as well as Deva’s efforts demonstrated that to achieve

successful regulation with the self-agreed measures the intervention of states and
shareholder/stakeholder activism are essential. However, it could also be argued that not all
states are willing to intervene in the investor-company relationship. Considering that the
developed countries are less interested in regulating businesses102, it would be challenging to
achieve one-to-one state involvement in corporate governance field. Instead, I surmise that,
even without state intervention, divestment could be employed as a part of integrated regulation
by the socially responsible investors. Hence, it would probably achieve more effective
outcomes in developing corporate behavior. I will turn back to this in the analysis section, where
I hypothesize that using divestment merely as a tool for avoiding complicity in human rights
violations has less effect in changing unethical corporate behavior than staying and
contributing to the changes. This inquiry is necessary since the existing theoretical framework
for this thesis, including the efforts of Nysten et.al., has not clearly introduced whether the
standard use of divestment makes any positive difference.
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It is likely that the legal positivists would make a huge criticism of compliance via
self-regulation measures. According to legal positivists, to achieve a norm compliance there
should be legally binding commitments where states or non-state actors are concerned, in order
to uphold the rule of law and ensure they are not affected by non-compliance in the future.103
Apparently, legal positivism has a strong faith in that denominating something as a “law”
makes a difference in expectations of compliance and consequences of non-compliance.104 Yet
there is strong evidence to the contrary: countries that ratify UN human rights treaties such as
the Convention Against Torture are more likely to abuse human rights than non-ratifiers over
time.105 Hence, it demonstrates a legally binding commitment does not guarantee future
compliance. In addition, the understanding of human rights and its implementation depends on
different variables such as the geographic location of states (the divergence of west-east or
north-south/center-periphery), their culture, political and socio-economic conditions, language
etc. Therefore, stating that legally binding commitments are more likely to be complied with is
a strong claim needing further clarification and analysis. However, this discussion is outside
the scope of this thesis.
This section illustrated that there are diverse approaches that criticize the effectiveness
of self-regulation measures when it comes to ensuring corporate compliance with human rights
norms. While the business approach supports corporate-driven self-regulation measures
without state intervention, conversely, the state-centric approach supports both state and
tripartite intervention in corporate regulation.
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2.5 Summary
In this “theoretical framework” chapter I intended to draw a comprehensive picture of existing
theories that I deem fit to explain and understand the rationale behind the adoption of a selfregulation measure and its further implementation. I have chosen the theories explaining moral
actions of individuals, groups and states based on teleological and deontological approaches
since divestment constitutes an active portion of the moral actions of investors. As the ethics
theories evidenced that the institutional investor has a large shareholder authority to influence
corporations, then it requires conducting in-depth analysis to find out whether divestment has
a positive impact on corporate behavior. During the analysis, I will cross-examine the results
of my empirical analysis with the evidence of the above theories.
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3 Methodology
I applied a mixed approach in my research that broadly relied on the qualitative method and, to
a small extent, a quantitative study. Since the research question is empirical and examines the
effectiveness of divestment in dealing with human rights violations of portfolio companies, I
assume the choice of qualitative method would, to some extent, enable me to identify and
understand the perception of effectiveness.106 Later, I resorted to the quantitative method in
order to “minimize the weaknesses” related to the qualitative method,

107

as quantitative

methods seek to demonstrate numerical variances between certain objects of analysis.108 Hence,
the quantitative extent of this research was limited to processed (not raw) data presenting the
numbers of excluded/reincluded companies and the size of the companies’ annual incomes
before and after exclusion. Additionally, I launched an assessment of compliance percentages
of recommendations made under two different conduct-based criteria: serious and systematic
human rights violations and environmental damage, which demonstrates the Fund’s equivocal
approach to divestment.

3.1 Qualitative method and data collection
For the qualitative analysis, I started by collecting data, mostly based on documents such as the
Ethical Guidelines, Recommendations of the Council, OECD and UNGPs frameworks,
communications between the OCED NCP Norway and the Ministry of Finance. This was due
to time as well as resource and retrievability factors. I accessed most of the documents through
the UiO library and the selected institutions’ publicly available webpages. Later, I launched
semi-structured interviews with the representatives of OECD NCP Norway, The Council, and
a former Cabinet Minister who have all been affiliated with this issue. The interviews served as
a secondary data source for this research and aimed to address complementary questions which
were unlikely to be answered by the documents.
The evidence accessed through examining the Posco case and other human rights-based
recommendations of the Council enabled me to establish that the lack of a threshold for the
implementation of divestment deepens the existing dilemma of the investor: “whether to stay,
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and if yes, for how long?” Later, I launched a document analysis of the Ethical Guidelines to
find out whether these guidelines offer any threshold in this case. Furthermore, the same method
has been applied to the OECD and UNGP’s respective paragraphs109 dealing with divestment.
In examining the effectiveness of divestment in NBIM’s experience, I utilized the
criteria offered by Goodman (cf. chapter 1.3). Hence, the effectiveness of divestment was not
subject to any quantitative measurement criteria, rather the focus was on identifying its added
value to the corporate behavior. Later, by conducting semi-structured interviews with the
affiliated persons (four interviewees in total),110 I intended to have a different types of
organizations in the sample that would address the research question from different angles. The
interviews were carried out during March 2017 in Oslo. The interviews were conducted in
English, with one hour duration for each interview. The participants have received a prearranged list of questions in advance. Except one, other three interviews were carried out in
person, as it allowed for a more natural and interactive conversation.
Hence, I asked interviewees: first whether divestment could be used as an effective
tool for making behavioral changes in the companies conduct; second, whether state
intervention could offer better results in this case. In regards to the first question, almost all
participants backed the effectiveness of current divestment practice and praised the Fund’s
approach to the human rights. Concerning the second question, the answers were diverse. While
the former Cabinet minister stated that the state’s direct intervention in investor-company
relations and influencing NBIM's divestment practice could be criticized by the company and
its home state; the latter tends to take exclusions quite personally. In turn, OCED NCP
established that Norway as a home state of institutional investors could undertake positive
obligations since they are not constrained from doing so under the international human rights
law. 111
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3.2 Quantitative method
I examined the compliance percentages that accompany two types of exclusion
recommendations and observed that The Fund has a more precise threshold and a higher
compliance percentage with the cases dealing with severe environmental damage than serioussystematic human rights violations. Later, by examining the number of reincluded companies
against the excluded ones, I tentatively conclude that the exclusion of a company based on
human rights criteria is not likely to lead to changes in the company’ behavior. Rather, it gave
more sales opportunities to the companies and failed to compel them to cease the existing
grounds for divestment. Additionally, I looked at the financial highlights of each company (only
two companies were excluded based on human rights criteria - Walmart Stores and Zuari Agro)
after the exclusion year to ascertain whether the exclusion has, in some degree, affected their
annual revenues. The findings, both from qualitative and quantitative data, will be elaborated
more in the subsequent chapter 4.

3.3 Limitations and weaknesses of the methods
I believe that I have applied a fair and objective methodological approach in my research which
addresses the issue: divestment’s effectiveness in dealing with corporate human rights
violations, from various angles. However, there are still some weaknesses remaining. I admit
that the retrieved information, both from the documents and semi-structured interviews, have
only been filtered and analyzed by myself and are unlikely to be objective. First, the selected
documents which I retrieved from the Council’s, NBIM’s and the companies’ databases are no
longer raw data, as they have been tailored for special purposes, such as displaying their
organization in the best way available.112 However, in order to minimize this weakness, I crossexamined the outcomes of both analyses and found out that they were, to a great extent,
equivalent. Second, the language factor: the Council’s Recommendations are unofficially
translated into English, which could lead me to misinterpret or exaggerate/minimize the details
that I deduced from these documents. In this case, I checked the context and purpose of the
recommendations with their original copies in Norwegian to avoid any unintentional
misinterpretation of facts. Third, the semi-structured interviews: when I presented myself as a
human rights student to the interviewees, the OECD NCP member became noticeably kinder
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and more welcoming. I am unsure whether her sympathetic approach was aimed to represent
the Organization in the most auspicious way for human rights students, or if it is habituated
behavior for everyone.
Fourth, there is no guarantee that the interviewees provided 100% reliable data; it
may be affected by their position and responsibilities in their respective institutions. In
particular, the information that I retrieved in a mixed form, via a telephone interview and in
written form, by the senior advisor from the Council’s Secretariat, to some extent, whether
intentionally or not, altered the flow of the conversation and influenced my interview questions.
Finally, it is also important to note that the overall analysis is also subject to my subjective
views, nationality, culture or other factors. As identified by Stake:
“…what is necessary for an understanding of the case will be
decided by the researcher. It may be the case’s own story, but it is the researcher’s dressing
of the story.”113
Hence, the way how the cases are presented and analyzed in this research is my way
of interpretation of documents, interviews and other data sources, and framed with my chosen
theories.
Overall, no research method is devoid of weaknesses. However, due to its availability,
cost-effectiveness, stability, coverage, and retrievability I resorted mostly to the document
analysis. It is also challenging to establish reliability and validity of this method in this research
since it relies mostly on processed data. However, based on the criteria for “reliability” and
“validity” introduced by Kirk and Miller, I can hold that the applied document analysis and
semi-structured interviews are able to be repeated in random conditions and would, to some
extent, generate the same answer.114 This validity is established by comparing the outcomes
retrieved from the document analysis, semi-structured interviews and quantitative data analysis.
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4 Empirical analysis: “Should I Stay, or Should I Leave?”
This chapter addresses the research question and its sub question based on my empirical
findings from document analysis and interview data. Throughout the process, I will frequently
refer to the theoretical framework, to check whether the findings are in line with the theoretical
expectations. First, I will discuss whether there is any threshold for the implementation of
divestment based on the human rights criterion under the Ethical Guidelines and the
Recommendations of the Council (herein Recommendations). Then I will critically analyze the
OECD guidelines and UNGPs provisions dealing with divestment since NBIM includes both
frameworks in its SRI policy.115 The aforementioned sections will extract the doctrinal
challenges regarding divestment and uncover unanswered questions. Next, I will discuss
practical challenges regarding compliance with divestment by referring to the benchmark case
of Posco. After presenting the remarks on the effectiveness achieved I will demonstrate an
answer to the dilemma of “Should I stay, or should I leave?” In the end of this chapter (section
4.4), I will address and examine the hypothesis that divestment has not been particularly
effective in dealing with human rights violations of portfolio companies, and will suggest using
divestment as a part of an integrated regulatory theory.

4.1 Doctrinal116 challenges: a threshold for divestment?
The existing regulatory framework falls short of offering a precise threshold for divestment. In
turn, this leads to several challenges in recommending or implementing divestment. Some of
these challenges have been introduced when it comes to implementing the recommendations
concerning conduct-based exclusion (cf. chapter 2, section 2.2). However, there has been paid
less attention to the existing challenges in Council’s preparatory work before it issues a
recommendation on observation or exclusion. This discussion would clarify two key issues:
first, whether data collection and dialogue process of the Council that jeopardize the
establishment of a threshold for divestment? second, whether the challenges in recommendation
phase decrease divestment’s effectiveness.
Starting with the recommendation process: what is the trigger for the Council to target
a norm-violating company? What source of information or data does the Council refer to? How
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and in what ways does the Council carry out the dialogue process? I accessed the Council’s
FAQ database and retrieved the answers by email, as the Ethical Guidelines (EGs) left the
establishment of the working principles to the Council’s discretion117:
“The Council… may investigate matters on its own initiative… shall develop and publish
principles for the selection of companies for closer investigation…”118
First, the Council identifies the companies which are violating the EGs. The Council's
information sources are news monitoring, the suggestions of special interest groups, reports
from NGOs, and the company itself, publicly available information from local and national
authorities, international organizations, local and international experts.119 The Council, only in
a few exceptional cases, hires external specialists to carry out field studies or other studies if it
is considered necessary to sufficiently document the violations.120
“...the Council has hired a consultancy firm to carry out daily Internet-based news
searches on all companies in the Fund’s portfolio. The consultant submits a monthly report …
with an overview of companies accused of severe environmental damage, contributing to
human rights violations, corruption or other violations…”121
Later, the Council examines whether the information is credible and what the
company’s responsibility is in this case. If the consultant reports severe and systematic
violations then the Council contacts the company to conduct an in-depth assessment. At the end
of this dialogue, the Council either recommends exclusion or observation of the company based
on the results of the dialogue. This is a normal procedure before the Council issues a
recommendation to Norges Bank. However, I assume that there are several shortcomings in the
data collection and dialogue process of the Council that jeopardize the establishment of a
threshold for divestment.
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4.1.1 Shortcomings in the recommendation phase
The most obvious shortcoming to me is the Council’s data collection process. The presumption
is that the process of data collection is based the process which brings biased outcomes to
certain amount. Hence, the Council mostly relies on the efforts of a consultancy firm which
merely retrieves the data from online news.122 Later, a consultant from the firm submits a
monthly report with a final list of the companies that (based on the consultant’s own
assumption) have violated human rights and other ethical norms. In this case, most probably,
the Council’s work could be manipulated by the unintentional selection-bias of the consultant
in evidencing the cases with the most serious and systematic violations. The Council’s selection
of companies and the scope and severity of human rights violations are, to some extent, filtered
through the consultant’s individual experience and are not utterly objective. Considering this
fact, it could be stated, that with this kind of data collection, the Council is likely to dismiss
plenty of other severe human rights concerns such as ECS rights which have not been labeled
as serious or systematic violations under the Guidelines. In the end, the Council enters into the
decision-making process with some biased data and employs so-called active engagement:
dialogue.
Prior to NBIM’s exclusion of a company from the Fund’s investment universe, the
Council engages in several active dialogues with the company. The main aim of these dialogues
is to identify three main perspectives:
a) Whether the company in question is willing to change the unethical behavior,
b) If the company is keen to adopt better functioning CSR norms and
c) If the company is likely to demonstrate convincing efforts to fulfill these norms.123
These three categories can be assessed as pre-conditions before the Council issues a
recommendation on either exclusion or observation of a company. I must submit that neither
the Council’s FAQ database nor the EGs present any threshold for identifying what amounts to
“willingness” to change unethical behavior, or which efforts would be “convincing” enough in
the Council’s consideration. Due to the extant weaknesses in the doctrine the Council has been
given huge discretion to choose any kind of measurement or screening criteria for weighing to
what extent the company’s efforts to change are convincing. However, in most cases, it is quite
challenging to establish each company’s complicity in human rights violations in the host
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country due to the companies mixed structure. Therefore, it is hard to precisely measure a
company’s certain impact on human rights and establishing responsibility for contribution to
the violations.124
While examining the Recommendations regarding severe environmental damages, it
illustrates that the Council can generate considerably more robust arguments. The
Recommendations refer to quantities and observable findings since environmental issues are
more readily understood than human rights, and the impacts are clearly measurable.125 In
addition, the higher compliance percentage of the recommendations concerning severe
environmental damage than human rights violations could also work as an argument in favor
of the aforementioned findings (see section 4.3, figure 4).
The next shortcoming, I believe, lies in the applied communication method between
the Council and portfolio company. According to the interviewee, a norm-violating company
usually receives a written request by the Council which calls for engaging in the dialogue
process. However, not all companies are always willing to respond or actively engage in
dialogue. In this case, the Council has significantly limited alternative communication strategies
for ensuring a healthy dialogue process. Consequently, the delayed response or even dismissal
of the Council’s requests for engaging in these dialogues results in the exclusion of the portfolio
company. Hence, the inadequate behavior of the portfolio company decreases the effectiveness
of the dialogue.
Finally, when the Council issues a recommendation on exclusion, there is no assurance
that it will be followed by NBIM. Hence, the recommendation must pass the applicability test
of NBIM dependent on the “factors such as the probability of future norm violations, the
severity, and extent of the violations and the connection between the norm violation and the
company in which the Fund is invested.”126 These factors could also be related to the nature of
the investment as well as the size of shares and NBIM’s relationship to the investment (e.g. the
ownership share in the company, tenure of investment, access to relevant information and the
likelihood that meaningful influence may be exercised).127
Overall, this section illustrated that the existing shortcomings in the recommendation
phase are one of the factors that hinder the establishment of a threshold for divestment.
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Additionally, if not rectified, these shortcomings are likely to reduce the effectiveness of
divestment in dealing with corporate human rights violations. The next section will examine
the OECD guidelines and UNGPs to find out whether these guidelines offer any threshold that
could address the aforementioned concerns.

4.2: Response to voluntary soft-law measures: OECD Guidelines and UNGPs
on “divestment”
The two most convincing international normative standards for responsible business conduct
are the UN Guiding Principles on Business and Human Rights (UNGPs), and the OECD
guidelines for Multinational Enterprises. Both indicate that business enterprises have a
responsibility to avoid infringing on human rights.128 NBIM used these frameworks as a basis
for its Annual Report, stating that it expects companies to comply with these normative
standards.129 According to these frameworks, businesses should conduct human rights due
diligence in order to fulfill their responsibility to “respect” human rights.130 The human rights
due diligence, in practice, means that enterprises should use their leverage to prevent, mitigate
and remediate the adverse impacts of their business activities. However, in some cases, these
efforts fail, and enterprises consider terminating or ending the business relationship.
This section intends to analyze whether these normative frameworks establish a clearcut answer to the institutional investors’ “should I stay or leave” question, by building on the
arguments provided by Mariëtte et al. on the same issue.131
At the onset it is worth stating that both OECD and the UNGPs strongly encourage the
institutional investors to implement active engagement measures before deciding to terminate
a business relationship with a company. The concept of leverage is thus a crucial factor in both
the UNGPs and the OECD Guidelines when it comes to both mitigation efforts as well as the
decision to disengage from a business relationship.132 Both standards consider leverage to exist
when an institutional investor has the ability to effect change in the wrongful practices of a
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portfolio company that causes a violation.133 In situations where the portfolio company is
directly contributing to or is complicit in human rights violations, the institutional investor’s
primary responsibility is to “take the necessary steps to cease or prevent its contribution and
use its leverage to mitigate any remaining impacts to the greatest extent possible.”134 This is not
intended to shift responsibility from the company causing an adverse impact to the investor
with which it has a business relationship.135 Thus, investors, are not generally responsible for
the actions of the company with which they have a business relationship, but rather for their
own conduct, including their efforts to influence or encourage that entity.136
The aforementioned statements demonstrated that both standards exhibit active
responsibility for institutional investors since it could be misinterpreted by the stakeholders as
“shifting the responsibility.”137 Considering this fact, the OECD language is quite modest when
it comes to striking a fair balance under its commentary paragraph 22. This paragraph, clearly
but not exclusively, indicates that investors should consider divestment as a part of their risk
mitigation efforts. Furthermore, the application of divestment is justifiable if:
• the failure of previous attempts at mitigation is identifiable
• mitigation is generally feasible
• the severity of the impact (meaning that investors should more quickly disengage from
relationships linking them to severe adverse impacts)138necessitates divestment.
In addition, the extent to which a business relationship is crucial to the investor is a
key factor that plays an inevitable role in the divestment decision.139 Moreover, paragraph 22
leaves a huge amount of discretion to an investor in deeming whether mitigation is feasible,
without providing any further measurement criteria to assess the feasibility of these mitigation
efforts. Consequently, this kind of vagueness leaves several questions unanswered (see
subsection 4.2.1).
The UNGPs, particularly paragraph 19 and its commentary, also take a similar
approach to the divestment issue. First, they elaborate the importance of using leverage in order
to prevent and mitigate adverse impacts, and in case there is insufficient leverage it suggests
finding ways to increase that leverage. Second, if all possible means are exhausted and the
company is still unwilling to change its behavior then the investor should consider “ending the
133
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relationship” (see figure 3 below). Interestingly, while recommending “to end the relationship,"
paragraph 19 leaves the investor an open door to reconsider its choice. Hence, the UNGPs do
not regard the implementation of divestment and its positive or negative consequences on
protecting human rights, but rather the economic loss that investor may suffer from the ending
a relation which is essential to its business.
Additionally, it can be observed that, on the one hand, paragraph 19 tries to encourage
the investor to implement active engagement measures and increase its leverage in certain
conditions. But on the other hand, it cautions the investors with the consequences of ongoing
mitigation efforts. Since the investor can be held liable because of its continuing connection
with the company, it should be able to justify its own ongoing efforts and be prepared to accept
any consequences (whether reputational, financial, or legal) of this connection.140
Notwithstanding these controversies, the UNGPs and OECD guidelines create a useful
framework for responsible business conduct, yet these norms fail to provide a clear-cut,
universally-applicable answer to the question of “whether to stay or leave.”141
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Figure 3: Accessed from Mariëtte et al.” Should I Stay or Should I Go?” Somo Disucssion Paper p.3

4.2.1 Unanswered questions
The OECD guidelines and UNGPs offers a useful overarching framework, but they remain
rather abstract and leave many practical questions unanswered. 142 This subsection aims to
extract the weakness of these voluntary norms and discuss key considerations related to
divestment.
Q1: Exactly how does the severity of human rights violations inﬂuence divestment?143
It is another challenge to identify what the most severe negative impact is (similar to the serious
and systematic violations of human rights under the EGs) according to these normative
frameworks. In NBIM’s view, in order for the human rights violation to influence the
implementation of divestment, it should satisfy these barometers: a) likelihood of future norms
142
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violation, b) the severity and the extent of the violations, c) the connection between the violation
and the company in which the Fund is a shareholder.144 Hence, there is no further clarification
of these categories introduced by NBIM, such as what constitutes the “likelihood” of future
violation, the level of severity, or how strong the connection should be between norms violation
and a company.

Q2: How to justify continued engagement or the decision to divest?
Neither OECD/UNGPs nor the EGs establish any explicit threshold regarding the duration of
mitigation efforts and the appropriate timeline for divestment. Additionally, the interviewee
from the OECD NCP stated that the investor’s mitigation efforts and ability to justify its
continuing engagement, which is aimed to shape unethical corporate behavior, is satisfactory
enough. It does not require any specific timeline criteria for this process.145 Hence, NBIM may
choose on its own terms whether the efforts used are satisfactory enough to decide “to stay or
leave."
Q3: How to divest responsibly?
Sometimes it is also challenging to decide to divest from the company, according to the
interviewee from the Council’s board. When the local population’s enjoyment of basic rights
and fundamental freedoms are explicitly linked to the existing business activities of that
company, it is especially challenging.146 This kind of situation is typical for South-East Asia
where NBIM has faced with this main dilemma: whether to divest or discount the unethical
behavior of the investee company for the sake of individuals’ enjoyment of socio-economic
rights.
Overall, the aforementioned sections demonstrate that the existing regulatory
frameworks fall short in establishing strategies for how, and in what ways, institutional investor
should divest or stay responsibly. In the next section, I will present case studies that demonstrate
how the existing doctrinal weaknesses lead to practical challenges. As a result, divestment turns
out to be a vaguer and less effective measure to deal with the problems that it was designed to
address.
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4.3. Practical challenges: compliance with divestment: Posco case analysis
The main aim of this discussion is to identify and demonstrate that divestment as a selfregulation measure has not adequately been implemented by NBIM and the MoF. I will argue
that non-compliance with divestment decreases the general effectiveness of divestment in
practice. However, in the theoretical framework (chapter 2), it has been demonstrated that either
the Fund is unwilling to divest from a highly beneficial company or it is simply unsure what
measures it should apply. Hence, these uncertainties lead to the dilemma of the institutional
investor, “whether to stay or to leave,” and “how long should we stay if we do not intend to
leave now?”147 To answer these questions, I will critically analyze the Posco case and its
outcomes.
One of the challenges in the implementation phase, in addition to the absence of a solid
definition of terms such as serious and systematic violations, lies with the main addressees of
recommendations - the MoF (and then from 2015 on, NBIM). Hence, the Ministry has refused
to follow the recommendations (concerning human rights violations) of the Council five times
(see below Figure 4).
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Figure 4: The Fund’s compliance with the self-regulation measures148
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The figure demonstrates that only two out of seven recommendations regarding the
serious-systematic human rights violations have been followed during the period of 2005-2017,
and it amounts to 29% of compliance with the recommendations based on the human rights
criterion. It might be argued that the Ministry set too high a threshold of when to enforce the
human rights criterion: in PetroChina Co Ltd the Council recommended exclusion since there
was a risk that the company was contributing to violations, due to its ties to its parent company’s
complicity in human rights violations. However, the Ministry dismissed the recommendation,
and based its dismissal on the legal structure of the company, holding that “the nature of
PetroChina’s relationship to the parent company is not such that the two companies should be
regarded as one."149 This is one of the cases where I think the Ministry focused on the procedural
aspects of the issue rather than the severity and seriousness of the violations of human rights
and ethical norms. In the other two cases,150 the Ministry delayed reaching a decision on
“whether to divest or stay." However, one of the interviewees from the Council’s board stated
that from 2015 until now NBIM has implemented all recommendations of the Council dealing
148
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with divestment.151 Once again, it leads to the question of whether the political motives of the
Ministry’s decisions were the main hurdle for the implementation of divestment.
While examining the landmark case of Posco, where the Council recommended to
divest on the grounds of serious and systematic human rights violations in 2011 and 2012 in
Burma, it observed that the Ministry did not consider these recommendations as “serious.”152
After the failed attempts of the Council to convince the MoF to follow the recommendations,
the complaint concerning NBIM was made to Norway’s National Contact Point (NCP) by
NGOs in Norway, South Korea, India and the Netherlands.153 The complainants requested
NBIM to increase efforts to use its leverage to influence Posco and to disclose its basis for its
continued investment in Posco.154 Later, Norway OECD NCP issued a final statement in 2013
and argued that NBIM was violating the OECD guidelines on two different grounds:
1. First, NBIM was refusing to cooperate with the NCP and this amounts to the
violation of the Procedural Guidance of the Guidelines
2. Second, NBIM failed to meet human rights expectations on substantive grounds,
“by not having any strategy on how to react if it becomes aware of human rights
risks related to companies in which NBIM is investe.”155 The NCP also argued that
NBIM is expected to develop its risk-based approach to human rights by
integrating human rights concerns other than child labor into their risk
management system.
However, NBIM and the MoF took several steps to challenge the OECD Guidelines
and UNGPs during the NCP investigation, and strongly upheld that these guidelines did not
apply to minority shareholdings in the companies and thus NBIM was not the addressee of these
complaints.156
When analyzing the Posco case (2013) it has been clear that, as a voluntary soft-law
measure, divestment is unlikely to be fully used. This is especially true if it happens when the
measure is inconsistent with the investor’s significant economic interests in the portfolio
company. In such a case, NBIM has the discretion to choose how and in what ways to follow
151
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the guidelines. The Norwegian government’s position was clear by stating that “It would be up
to the financial institutions themselves to consider how and in what ways observance of the
Guidelines could be implemented in their business strategies, as this is not required by
legislation…” 157
The above statement implies that there will always be some risk of partial
implementation of divestment since the implementation of OECD and the Ethical guidelines as
well as recommendations is not required by the legislation of Norway.158
But what was the final decision on Posco? Later, in 2015, the company was excluded
from the Fund’s investment universe due to the environmental damage (but not for human rights
violations) caused by the company. My analysis of this outcome is twofold: first, it may indicate
that since the changes in the structure, such as NBIM's mandate to make a decision on exclusion
since 2015, all recommendations have received an adequate response. By adequate response, I
mean a response that has swiftly passed the bureaucratic barriers set by the Ministry of Finance
and not been delayed. Second, the moderate approach of the Fund’s management to tackle the
human rights violations is still present. It seems that NBIM is reluctant to exclude companies
under the criterion of human rights violations, as it could be risky for its reputation, as opposed
to its stance on severe environmental damages (see table 1).159
Looking at the table below, it is easy to observe that NBIM in 2016 excluded more
companies on product-based criteria (such as the coal criterion) than conduct-based. While,
under conduct-based criteria, 18 of the investee companies were excluded on environmental
grounds, only 3 of the companies were excluded for serious and systematic violations of human
rights. Additionally, it is also an interesting fact that no company was put on the observation
list for the human rights criterion (at the lower end of table 1). Would observation be more
effective than exclusion? (see section 4.2.2)
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Table 1. Total company observation and exclusions as at 31.12.2016 Arrows added by the author.

This section demonstrated that when the economic interests of the state weigh more
than its concern for international human rights norms, a voluntary adopted corporate norm such
as divestment is unlikely to be implemented. In turn, it decreases the effectiveness of this
measure that is designed to prevent complicity in human rights violations. Hence, the NBIM’s
divestment practice concerning human rights was not likely to pass Goodman’s effectiveness
test with a score of 29%. This indicates that the MoF and NBIM have not thoroughly engaged
with the preventive norms which voluntarily adopted by them.
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4.3.1 It is hard to claim that divestment was effective
In this subsection, I intend to demonstrate that divesting from a company has neither
advanced protection of human rights nor shaped corporate behavior. Therefore, I will critically
analyze the financial and socio-corporative changes within the two companies (Walmart Stores
Inc. and Zuari Agro) which were excluded based on the human rights criterion. Hence, in this
section, I contrast any positive effect of divestment with whether or not it prevents negative
impacts of unethical corporate behavior and leads to adequate changes. But how to observe
these changes?
Ethical Guidelines section 5(5) states:
“The Council shall regularly assess whether the basis for observation or exclusion still
exists. In light of new information, the Council may recommend that the Bank revoke an
observation or exclusion decision.”160
It explicitly states that the Council should regularly monitor the company’s ethical
behavior which was the basis for observation or exclusion. Furthermore, if any positive changes
are detected then the NBIM (Bank) should revoke the observation or exclusion decision via the
Council’s recommendation. However, it beyond my capacity to examine how thoroughly the
Council and NBIM monitor the company. Instead, the focus is on examining the outcome of
these observations and the numbers of readmitted/reincluded companies. Hence by analyzing
the number of reincluded companies for the period of 2014-2016 (table 2), I aim to find out
whether the companies have demonstrated any observably convincing efforts after exclusion to
warrant their reinclusion.161
Starting on a positive note, it is worth stating that the illustrated portrait is satisfactory
if we analyze the table considering demonstrated theories (in the chapter 2). Since most of these
theories backed the idea of active engagement measures instead of divestment, the findings in
table 2 below (e.g. the number of companies the Council has contacted, had meetings with,
looked into, reviewed) allow me to interpret that both NBIM and the Council are pursuing these
theories by selecting active engagement measures over divestment. Additionally, the number
of excluded companies from the Fund’s investment universe is significantly low, which could
evidence that the implementation of divestment has been used as a last resort. In reference to
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these findings, one could argue that NBIM’s divestiture practice is in line with the theoretical
expectations regarding the implementation of divestment as the last measure of resort.

Table 2: Accessed through the Council Annual report 2016. Arrows added by the author.

In some cases, the theories fall short in explaining and understanding the traits of
institutional investor behavior. For instance, while analyzing the data regarding year-end 2015,
it could be observed that total 64 companies were excluded from the Funds investment universe;
in addition, no company was readmitted during that year. A similar trend occurred in the yearend 2016: the total number of excluded companies was 66, and five of them were excluded
through the year. Remarkably, only one company was reincluded.162 The results naturally lead
one to ask that what the reason was for readmitting only one company during these two years.
It is also doubtful whether the reincluded company demonstrated convincing efforts or changed
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ethical behavior after exclusion which might evidence that the grounds for exclusion were no
longer present.163 These doubts are likely to occur: it is simply because there is no threshold for
identifying the so-called convincing efforts.
Additionally, if one takes a closer look at the annual financial reports of the two
companies that were excluded based on the human rights criterion – Recommendations on
exclusion of Wal-Mart Stores Inc.* (2006) and Zuari Agro Chemicals** (2013),164 it can be
observed that there has not been any dramatic change in the overall income of the companies
after the Fund’s exclusion.
*Table 3: Walmart financial highlights 2007.165The arrows added by the author.

Wal-Mart Stores Inc. was excluded in 2006 due to unacceptable working conditions at
the company’s suppliers. This involved both complicity in violations of ILO labor standards
and human rights standards.166 Nevertheless, after the exclusion took place, there has been no
observable decrease in the company’s income and net sales. On the contrary, the company has
increased its net sales remarkably through year-end 2007. However, it can be mentioned that
there has been some minor decrease (0,9%) in the “returns on shareholders’ equity,” and it is
also unclear whether this decline could be correlated to the Fund’s divestment from the
company. I acknowledge that the financial highlights present an incomplete picture of the
company’s overall finances, and is done to protect the company’s reputation. Therefore my
argument on “divestment is unlikely to affect the annual income of the company” is limited to
the data accessed from table 3.
See The Council’s Recommendation on reinclusion of Randgold Resources Ltd in section 4.3.2
Both companies excluded from the Fund’s investment universe on the conduct-based criteria
165
Wal-Mart Annual report 2007.
166
The Council on Ethics, Recommendation on Wal-Mart Stores Inc.
163

164
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Besides the financial aspects of the exclusion, I intend to put more focus on the human
rights aspect of the chosen measure. Based on data accessed via the reports of a nonprofit,
nongovernmental human rights organization, Human Rights Watch (HRW), the company WalMart Stores Inc. has violated “workers’ right to freedom of association” several times (2007),167
and has been accused of having direct link with cases dealing with “human trafficking”
(2012)168 and “child labor and workers’ rights violations” (2013).169 These findings indicate
that divestment has not led to changes in the company’s approach toward human rights.
A similar scenario occurs with Zuari Agro Chemicals. This company was excluded via
the conduct-based criteria in 2013, due to an unacceptable risk of the company contributing to
the worst forms of child labor through its production of hybrid seeds in India.170
**Table 4: Zuari Argo Chemicals financial highlights for 2013-2014 & 2015-2016171 The arrows added
by the author.

Minor loss after exclusion

167

HRW report 2007 on Walmart: www.hrw.org (accessed 20.11.2017)
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That said, after the exclusion, there was a minor drop in the company’s revenue from
operations (table 4) during 2013-2014. Later, in 2015 and 2016 these numbers gradually
increased, and the company has not experienced any significant pecuniary loss during these
periods. Since there is no data available regarding Zuari’s human rights or corporate social
responsibility (CSR) performance dating back to 2014-2015, it is hard to state a clear-cut
conclusion on the company’s ethical conduct.
However, it is worth noting that the company’s “Code of Conduct” and “Corporate
Social Responsibility Policy” were last updated in 2014 and have not made any explicit
reference to child labor which was the main ground for its exclusion.172 The Code, rather, limits
its human rights clause to “the Company respects human rights, values its employees and
believes in sustainable development…”173 Hence, the Code fails to introduce further
mechanisms and procedures for the observation of Zuari’s respect towards human rights. Yet
the company has developed its self-regulation measures by integrating several widely-adopted
BHR principles (such as UNGPs) in its CSR Policy. These indicate that the company, to a small
extent, engages with human rights concerns.
Overall, if we consider the number of readmitted companies as a tool for measuring
effectiveness of divestment, then it can be stated that divesting from a company has neither
advanced companies’ behaviors towards respecting human rights nor radically affected the
companies’ annual revenues. The Wal-Mart and Zuari cases engender the conclusion that after
exclusion the companies tend to continue their existing business activities, without making any
extra efforts to change their behavior in order to be reincluded in the future.

4.3.2 Remarks on the effectiveness divestment has achieved
The previous sections demonstrated that compliance with the divestment measure has been as
challenging in practice as it is described in theory. Naturally, noncompliance with divestment
diminished the effectiveness of this measure. In this subsection, I will identify whether the
policy of observation is a better mechanism than divestment. In addition, what has positively
been achieved after divestment versus observation?
Based on the analysis on Posco, I could state that both NBIM and the Council have
experienced several complications in the decision-making and implementation phases of
divestment. Therefore I think that both NBIM and the Council should develop their self172

Zuari Agro “CSR policy”: http://zuari.in (26.11.2017)
Zuari Agro Ch. “Code of Conduct”: http://www.adventz.com (26.11.2017)
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regulation strategies when it comes to deciding on the human rights impacts of their business
relationships. Furthermore, comparing the numbers of excluded companies based on human
rights criterion against the product-based or other criterions of NBIM, demonstrates there have
been enormous differences.174 The statistics indicate that as an investor NBIM has more precise
threshold for product-based criteria than conduct-based.175 Based on the same data it can also
be argued that as a conduct-based criterion “serious and systematic human rights violations”
has received relatively less attention than other principles such as “severe environmental
damage.”176
These findings imply that NBIM and the Council should reconsider their divestment
practice, especially when human rights issues are at the stake. During my analysis I have found
that the inadequate implementation, or in some cases postponement of divestment, could be
related to the lack of a threshold and the incomplete standards for divestment. Neither the
Ethical Guidelines nor the UNGPs and OECD have presented a clear threshold for the
implementation of divestment. These kinds of uncertainties in the doctrine deepen the dilemma
of institutional investors and lead them to choose the 'easy way out' and leave. However, both
the UNGPs and OECD guidelines demonstrate a handful of standards which could be useful to
develop an answer to the dilemma question of “should I stay, or should I leave?”
My answer to this question is a qualified “stay," because only by staying in the normviolating company can an investor mitigate the impact, remediate the consequences, and
influence the corporate behavior with its leverage. I have chosen two cases of NBIM’s that will
enable me to demonstrate the beneficial aspects of choosing “to stay” instead of divesting. At
the same time, these cases will also assist me in strengthening my answer to the research
question and its sub-question. While the first case deals with the reinclusion of a company after
divestment177, the second focuses on being put on the observation list and its further impacts
on company’s behavior.178
In 2009 the MoF excluded the company Dongfeng Motor Group Co. Ltd because it
supplied military vehicles to the authorities in Myanmar, since section 2 (C) of the EGs
prohibits investment in companies that, themselves or through entities controlled by them, sell
174

See table1 and 2 in section 4.3 and 4.3.1.
The EGs, section 2 (2) on coal criterion: «..for mining companies and power producers their income from
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176
Ibid.
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Dongfeng Motor Group Co. Ltd. and Randgold Resources Ltd. (2014)
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weapons or military equipment. However, in 2014, the exclusion of the company was repealed
due to the political developments in Myanmar, and Dongfeng Motor Group Co. Ltd. was
reincluded into the Funds investment universe. That said, the decision on reinclusion was not
based on a development in their behavior or convincing efforts; rather, it followed from the
altered political conditions and developments in the country. I also submit that this is the one
and only available reinclusion decision that has been made under the human rights criterion.
Therefore, I cannot derive a trend based only on this fact. However, when considered together
with the other exclusion cases (Wal-Mart Inc. and Zuari Agro), these findings show that
'leaving' a company when human rights violations occur neither mitigates the impacts nor leads
to meaningful changes in the company’s behavior.
In 2011 The Council recommended placing the British company Randgold Resources
Ltd. under observation due to the risk of the company contributing to serious violations of the
rights of individuals in situations of war or conflict while establishing a gold mine in the
Democratic Republic of Congo (DRC).179 In 2014 The Council recommended to end the
observation of the company. Based on an evaluation of how the company handled the situation
during the observation period, The Council held that the basis for the observation of the
company no longer existed.180
This case could indicate that putting a company on observation list and resorting to
these active engagement measures are more effective than divesting. When considered together
with the numbers of reincluded companies (table 2 p.49), these findings allow me to
hypothesize that the standard use of divestment for avoiding complicity in human rights
violations has had less effect in changing unethical corporate behavior than resorting to
observation and active engagement. Hence, let me return to the research questions.
Since the research question examines the effectiveness of NBIM’s divestment practice
and its significance in dealing with corporate violations of human rights, the overall answer is
twofold: first, to some extent, divestment measure have been effective, since it mitigates the
problem that it is designed to address, namely the avoidance of complicity in or contributing to
human rights violations.181 Second, from the human rights perspective, this measure is less
effective in mitigating human rights violations. In addition, even if NBIM has followed the
other five exclusion recommendations concerning the human rights criterion, I assume it would
still be less likely to prevent continuing human rights violations. In most cases, the companies
179
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have business in the areas where the population suffers from war and conflict or political and
socio-economic violations of human rights. Unavoidably, the companies become, whether
purposefully or not, complicit in these violations. In this situation, divesting from the company
can be considered less valuable. But this is not true when the country’s overall human rights
conditions have not been altered. Once again, it should not preclude the prospect of divestment,
when it is the only available measure.
Regarding the sub-question (whether the implementation of divestment made any
difference): I posit that the examples of Wal-Mart Inc. and Zuari Agro and Dongfeng Motor
Group Co. Ltd demonstrate that divestment is unlikely to make any meaningful difference in
the corporate behavior. Rather, I acknowledge that using the threat of divestment is more
effective than its implementation in practice. In the next section, I will address how and in what
ways investors could create a real prospect of divestment in order to increase their leverage and
influence corporate behavior.

4.4. Alternatives: divestment as part of integrated regulation
In the beginning of my research I identified that (see Model 2 below) the implementation of
divestment, to some extent, is triggered by the portfolio company’s noncompliance with its
CSR norms. In other words, when the company fails to respect the rules and ethical norms it
adopted voluntarily, it receives a response from an investor in the form of divestment. In this
section, I aim to identify whether NBIM could use divestment as a threat to require changes in
the company's behavior in order for it to 'stay.' Both OECD and UNGPs made references to the
efficacy of increasing investor influence in a company. However, they failed to present how
and in what ways an institutional investor is supposed to carry out this process. Therefore this
discussion would, to some extent, begin to close this gap in the regulatory framework, I assume.
Unsurprisingly, if NBIM would stay in the company one could question the grounds
for this course of action. Therefore, while staying, the institutional investor must ensure that
this course of action is justifiable so that “staying” in the company contributes to positive
changes. Nevertheless, there is no threshold for justifying this act of investors; but they should
demonstrate convincing efforts. Such efforts should be observable, tangible, and publicly
available. These actions should be carefully carried out by the investor, and preferably in
collaboration with the OECD NCP of the home state and other involved stakeholders.
When it comes to increasing its influence in the portfolio company I posit that the
implemented active engagement practices of NBIM and the Council were, to some extent,
55

effective but these practices could be improved by involving other interested shareholders and
stakeholders into this process. I will present more details below by building on Surya Deva’s
integrated regulatory theory.182

Using divestment as a tool for making difference?

Model 2: This illustration (should be read in conjunction with the previous model on page 10)
demonstrating the possibility of the responsive influence of divestment on shaping company’s self-regulation
measures.

LEARNING OUTCOMES AND FINDINGS: HOW TO USE DIVESTMENT AS A PART OF AN INTEGRATED
THEORY OF REGULATION

I have presented several alternative regulatory measures in the theoretical framework
of this thesis. I now intend to examine the alternative use of divestment, building on Surya
Deva’s integrated regulatory theory. I posit that his ideas that I paraphrase below are more
sound and worthy of testing in practice:
a)

The integrated theory of regulation does not offer the choice of either persuasion or

punishment in a hierarchical way. Rather it applies “simultaneously” and “coordinated”
strategies (incentives and sanctions) and three types of sanctions (civil, criminal and
social).183 Investors can include the “prospect of divestment” into their strategies in the form
of incentives. By doing so, an investor could increase its leverage and make clear expectations
for the company. Of course NBIM, by publishing its expectations report (2016),184 revealed
what they expect from the investee companies and what the possible consequences are of
182
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noncompliance. However, the measures presented in this report are limited to the principles
of frameworks such as UNGPs and there are no clear punishment mechanisms included. The
only punishment, in this case, is “ending the relationship” which I assume is not a pure
solution of the problem. NBIM uses solely its own initiatives and means to adopt its
divestment decision behind closed doors. I suggest instead that it would be more useful to
consult beforehand with stakeholders, NGOs, affiliated state officials (from both home and
host states) to see if NBIM could influence the dialogue process with the targeted company.
Usually, neither the Council nor NBIM is willing to publicly disclose the name of
the company during the dialogue process. This is namely due to protecting the reputation of
the portfolio company as naming or shaming in this phase would generate negative publicity.
However, I presume that creating negative publicity for a portfolio company could have
further effects on shaping its behavior: increasing negative publicity against the company in
several media domains leads to a decreasing number of consumers and the company would
experience declines in its sales and profits. The threat of this negative publicity can compel a
company to change its behavior.
Moreover, together with the Council’s active engagement efforts the Fund could
resort “simultaneously” to alternative measures: incentives and sanctions. I believe the
intervention of states and nonstate actors, if followed carefully, via application of Deva's three
sanctions (civil, criminal and social) would also lead to positive outcomes. Thus, if the Fund
is truly interested in avoiding its complicity in human rights violations and influencing that
company’s behavior, then it would be crucial to incorporate a “human rights” clause into their
business agreement.185 By this, the institutional investor could heighten its expectations and,
in case of non-compliance, it could resort to legal remedies. After exhausting all remedies, if
the company is not willing or not demonstrating convincing efforts to change its unethical
behavior or develop its CSR records, then NBIM could resort to the divestment measure. Of
course, if NBIM never withdraws investments it would be hard to take such a threat seriously.

b)

The integrated theory of regulation invokes institutional responsibilities to the extent

that the investor’s business relation or direct links with the company in question can invoke
the extraterritorial human rights obligations of the investor’s home state.186 This statement can
be supported by the ICESCR article 2 (1) promoting international cooperation and assistance.
185
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However, due to the challenges with the justiciability of the ECS rights, it would be
unsuccessful to attempt to accuse the home state of the institutional investors in international
legal fora for not fulfilling its positive obligations. Additionally, the compliance with the
provisions of ICESCR is limited to the State party’s financial capabilities and resources: “…to
the maximum of its available resources, with a view to achieving progressively the full
realization of the rights…”187
Alternatively, I would suggest encouraging home states by using some modest
incentives that would afford better solutions, rather than naming or shaming them for not
cooperating or assisting in the development of the human rights situation in a host country.
Additionally, state intervention in this case would draw increased attention to the particular
behavior of MNCs in a country with poor human rights records. Consequently, the message
given to the market would also become stronger, and more structured and effective than the
investor’s overall efforts. Hence, this kind of intervention will generally trigger other states that
have institutional investors doing business in a third country to undertake some actions in order
to stay in line with international norms. This is because noncompliance with these norms could
damage that state's reputation in a wide-ranging way. It is also fairly true to argue that not all
states are willing to intervene, as the discussions elaborating on the BHR treaty demonstrate
how diverse the approaches of the states are to the investor-company relationship.
Let me return to the Posco case. Based on the case details, we know that the Council
has recommended the exclusion of Posco twice in 2011 and 2012. However, the MoF dismissed
these recommendations. It seems the Ministry was aware of the political processes and
developments in Burma in 2012 (since its objections to the recommendations were based solely
on the country’s political conditions), but neither did it take any action nor require that the
Council exhaust other possible remedies. If the Fund had clear self-regulation measures in place
and could involve other stakeholders in the dialogue process, they could possibly have achieved
more fruitful results rather than silently waiting for the project to end in 2013. Additionally, if
the Fund and Posco had had a contract between them which contained a human rights clause,
then the Fund could have accused the company of breaching its contractual obligations. Later,
the Council could have publicly made available the efforts it had done so far and then have
placed Posco under ‘observation.' By doing so, the Fund could have demonstrated its legitimate
grounds for staying in the company, and at the same time, avoided criticism from NGOs, the
mass-media and other human rights advocates. In the end, due to the pressure from different
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angles, it is probable that Posco would have been keen to change its unethical behavior since
all the criticism the company received would have damaged its reputation and led to financial
loses.
To sum up, my analysis suggests that, as an institutional investor, the Fund could
develop its active engagement policies further by prioritizing human rights concerns in its
agenda. First, when considering human rights issues, the Fund should take a more
comprehensive approach to the other fundamental rights which are not serious or systematic
ones. Second, to achieve an effective dialogue process with the portfolio company I suggest the
Fund involve other stakeholders in this process. The inclusion of OECD NCP Norway, human
rights institutions, expert groups on business and human rights, some representatives from the
ministry of finance and foreign affairs together with the host state’s affiliated government
officials in the dialogue process would, to some extent, afford more productive outcomes.
Additionally, if this kind of engagement is backed by prominent media agencies, then the
targeted company would, in order to protect its reputation and prevent the threat of consumer
boycotts, consider changing its behavior.
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5. Summary and concluding remarks
In this chapter, I revisit the research questions and theoretical framework in order to
demonstrate the extent of effectiveness of divestment in dealing with human rights concerns.
The empirical findings achieved throughout my analysis and the theories implying tripartite
intervention (Ayres, Braithwaite and Deva) enable the conclusion that the divestment measure
as a soft-law measure has been poorly implemented when human rights were at stake. My
general findings are four-fold:
First, in some cases the partial implementation or noncompliance with divestment
measure is either related to the absence of a clear threshold for its application, or to the
unwillingness of the Fund’s management, due to its size of shares and level of assets etc. The
suggested effectiveness test demonstrated that in practice NBIM has been far less likely to
divest in the case of a portfolio company's human rights violations rather than its environmental
issues.188 This leads me to wonder whether NBIM applies a lower threshold for environmental
issues and a higher, vaguer threshold for human rights concerns. It could be related to the
complexity of human rights impacts that it is painful to be assessed by the investor (cf. section
4.1). It could also be other factors, such as the limited human rights scope of the Ethical
Guidelines that led the MoF and NBIM to dismiss several recommendations which fall outside
of this scope. Rather, the recommendations concerning severe environmental damage seem to
be more convincing and accurate, since they have been followed by the MoF and NBIM more
frequently (22 out of 29 companies were excluded, tantamount to 78% of compliance) than the
human rights criteria (2 out of 7 companies, 29 % compliance).189 Of course, it could be stated
that environmental issues were happening with the companies more often than human rights
issues. But once again, it leads to ask the reason why Posco was not excluded in 2011-2012
based on serious and systematic human rights violations, rather due to its environmental damage
in 2015.
Second, my analysis has demonstrated that NBIM has failed to implement both the
UNGPs and OECD guidelines in several cases where they might have applied divestment based
on the human rights criterion.190 It indicated that both NBIM and MoF were not likely to engage
188
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with these normative frameworks thoroughly until they were criticized by the OECD NCP
Norway. Thus, an effective third-party intervention by the OECD NCP in 2013-2014 increased
the awareness of NBIM of respecting and fulfilling its voluntarily adopted responsibilities.191
The OECD NCP intervention demonstrated, to a great extent, that stakeholder activism is
essential for the successful use of self-regulation measures. This is also in the harmony with
Aries, Braithwaite and Deva’s regulatory theories.
Third, while criticizing the effectiveness of divestment, it should be borne in mind that
this mechanism is all about the reduction or selling of assets for financial, ethical, or political
objectives. To some extent, it could be assessed as an effective measure since it satisfies
Goodman’s criteria: “…it mitigates the problems it is designed to address.”192 However, from
the human rights perspective, it has failed to prevent the portfolio companies’ further
contributions to human rights violations.193
Fourth, it could be argued that the standard use of divestment was unlikely to make
comparable changes in corporate behavior.194 Rather, the real threat of exclusion and putting
the companies under ‘observation' could have been more effective. Ideally, the case analysis of
Randgold Resources Ltd. established that putting a company under observation seems to be a
comparatively more promising strategy that leads to improvements in the company's behavior
over time.195 Considering this possibility, I contend that the current observation and exclusion
practices of NBIM and the Council need to be developed. This could be performed through the
integrated regulatory theory offered by Deva: integrating state and non-state actors into the
active engagement process and applying incentives and sanctions simultaneously toward
companies (cf. section 4.4).196
These findings allow to me to conclude that divestment has been effective to a lesser
extent in dealing with corporate violations of human rights; nor has it made a meaningful
difference in changing corporate behavior.
To my knowledge this is the first thesis that addressing the dilemma of institutional
investors, «should I stay or should I leave», by emphasizing on the effectiveness of divestment.
The suggested answer to this dilemma was a “stay” since the retrieved cases were in favor of

191

As Posco was excluded in 2015, additionally, NBIM included UNGPs in its “Expectations Document Towards
Companies” (2016) as a main normative starting point
192
See n.39
193
See for example n. 178: HRW’s reports on Walmart Stores Inc.
194
The number of readmitted companies and the grounds for reinclusion decisions somewhat implied it.
195
See n.186
196
See n.104

61

the demonstrated answer. However, I acknowledge that there could also be such situations
where the investors must “leave” the company. This should be a topic of future research as it
still remains a dilemma for the investors that is worth further consideration.

62

References
A., Bowen Glenn. "Document Analysis as a Qualitative Research Method." Qualitative
Research Journal 9, no. 2 (2009): 2740http://www.emeraldinsight.com/doi/abs/10.3316/QRJ0902027
Council on Ethics for the Norwegian Government Pension Fund Global,"Annual Report,
"2016.
Ayres, I., and J. Braithwaite. "Responsive Regulation: Transcending the Deregulation
Debate." Oxford University Press (1992)New York: Oxford.
Baroncelli, Alessandro, and Angelo Manaresi. "Franchising as a Form of Divestment: An
Italian Study .» Industrial Marketing Management 26 (1997): 22335http://www.sciencedirect.com/science/article/pii/S0019850196000764
U.N. Doc A/RES/60/147,"Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law,»March 21, 2006.
Bergman, Manfred Max. Advances in Mixed Methods Research : Theories and Applications.
Los Angeles ; London: SAGE, 2008.
Chesterman, Simon. "Laws, Standards or Voluntary Guidelines?" in Human Rights,
Corporate Complicity and Disinvestment edited by Nystuen et al., xii, 277 p.
Cambridge ; New York: Cambridge University Press, 2011.
———. "The Turn to Ethics: Disinvestment from Multinational Corporations for Human
Rights Violations - the Case of Norway's Sovereign Wealth Fund." New York
University School of Law (2011)NELLCO Legal Scholarship Repository.
Clark, G., and T. Hebb. "Why Should They Care? The Role of Institutional Investors in the
Market for Corporate Global Responsibility." Environment and Planning A (2015)
Curtis, Mark. "Moving Backwards or Forwards?- Norways Approach to Responsible
Investment." ForUM (2014)
Danwood Mzikenge Chirwa. "Sate Responsibility, Private Actors and Human Rights .»
Melbourne Journal of International Law vol.5 (2004)
Demeyere, Bruno. "Sovereign Wealth Funds and (Un)Ethical Investment." in Human Rights,
Corporate Complicity and Disinvestment, edited by Nystuen et al., 2011.
Deva, Surya. Regulating Corporate Human Rights Violations : Humanizing Business.
Routledge Research in Human Rights Law. Milton Park, Abingdon, Oxon ; New
York: Routledge, 2012.
Dubray, C. "Teleology." The Catholic Encyclopedia
(1912)http://www.newadvent.org/cathen/14474a.htm
Fariss, Christopher J. "The Changing Standard of Accountability and the Positive
Relationship between Human Rights Treaty Ratification and Compliance." (2017):
p.1-33Cambridge University Press.
Friedman, Milton. The Social Responsibility of Business Is to Increase Its Profits. 1970. The
New York Times Magazine.
Føllesdal, Andreas. "Cosmopolitanism in Practice? – the Case of the Norwegian Government
Pension Fund." (2010)http://ssrn.com/abstract=1931551
———. "Human Rights Investment Filters: A Defence " in Human Rights, Corporate
Complicity and Disinvestment, edited by Gro Nystuen, Andreas Føllesdal, and Ola
Mestad xii, 277 p. Cambridge ; New York: Cambridge University Press, 2011.
Ghoshal, Sumantra, and Christopher A. Bartlett. "The Multinational Corporation as an
Interorganizational Network." The Academy of Management Review 15 (1990): 60325http://www.jstor.org/stable/258684
The Norwegian Parliament, "Government Pension Fund Act No. 123," 21 December, 2005.
63

GRAHAM, DAVID, and NGAIRE WOODS. "Making Corporate Self-Regulation Effective
in Developing Countries." World Development 34 (2006): 868–
83http://www.uio.no/studier/emner/annet/sum/SUM4022/h08/Graham.pdf
OECD,"Guidelines for Multinational Enterprises,"2011.
Ministry of Finance, «Guidelines for Observation and Exclusion from the Fund,»2014.
United Nations, "Guiding Principles on Business and Human Rights: Implementing the
United Nations "Protect, Respect and Remedy" Framework,"2011.
Kirk, Jerome, and Marc L. Miller. Reliability and Validity in Qualitative Research.
Qualitative Research Methods. Beverly Hills: Sage Publications, 1986.
Landman, Todd. Studying Human Rights. London ; New York: Routledge, 2006.
Langford, Malcolm. Global Justice, State Duties: The Extraterritorial Scope of Economic,
Social, and Cultural Rights in International Law. Cambridge; New York: Cambridge
University Press, 2013.
M.Langford. "The Modern Law Review on “Gro Nystuen, Andreas Føllesdal and Ola Mestad
(Eds), Human Rights, Corporate Complicity and Disinvestment." Cambridge
University Press (2012)Cambridge.
Mann, Howard. "International Investment Agreements, Business and Human Rights: Key
Issues and Opportunities." Global Forum on International Investment (2008)Global
Forum on International Investment.
Mariëtte van Huijstee, Lydia de Leeuw and Joseph Wilde-Ramsing. Should I Stay or Should I
Go? Somo Disucssion Paper. 2016. Frans Schupp.
Nystuen, Gro, Andreas Føllesdal, and Ola Mestad. Human Rights, Corporate Complicity and
Disinvestment. "Human Rights Investment Filters: A Defence." Cambridge; New
York: Cambridge University Press, 2011.
Pogge, Thomas. «Cosmopolitanism and Sovereignty» Ethics Vol.103 (1992): 48-72
Porter, Michael, and Mark Kramer. ‘The Link between Competitive Advantage and Corporate
Social Responsibility’. Harvard Business Review vol. 84:12 (2006)
Council on Ethics, «Recommendation on the Exclusion of Daewoo International Corporation,
Oil and Natural Gas Corporation Ltd., Gail India and Korea Gas Corporation,»2013.
Council on Ethics, «Recommendation on the Exclusion of Daewoo International Corporation,
Oil and Natural Gas Corporation Ltd., Gail India, Korea Gas Corporation and
Posco,»21 June 2012.
Council on Ethics, Recommendation on the Exclusion of the Company PetroChina Co Ltd., 26
May 2010
Council on Ethics, Recommendation Concerning the Company Total SA, 14 November 2005
Council on Ethics, Recommendation on Exclusion of Freeport McMoRan Copper & Gold
Inc., 15 February 2006
Council on Ethics, Recommendation on Exclusion of Wal-Mart Stores Inc. and Wal-Mart de
Mexico, 15 November 2005
Council on Ethics, Recommendation to Exclude Repsol YPF and Reliance Industries Ltd., 1
December 2010
ouncil on Ethics, Recommendation to Exclude Sesa Sterlite from the Investment Universe of
the Government Pension Fund Global, 13 September 2013
Council on Ethics, Recommendation on the Exclusion of the Company PetroChina Co Ltd., 26
May 2010
Council on Ethics, Recommendation to Exclude the Company Zuari Agro Chemicals Ltd., 18
April 2013
Graver HP et al., The Report from the Graver Committee (Government, 2003)

64

OECD,"Responsible Business Conduct for Institutional Investors: Key Considerations for
Institutional Investors in Carrying out Due Diligence under the Oecd Guidelines for
Multinational Enterprises,»2016.
NBIM,"Responsible Investment- Norges Bank Investment Management Annual Report,»2016.
Ross, W. D. "The Right and the Good." Clarendon Press (1930)Oxford: Clarendon Press.
Ryan Goodman, Derek Jinks. "Measuring the Effects of Human Rights Treaties." European
Journal of International Law 14 (2003): 171-83
Shelton, Dinah. Commitment and Compliance : The Role of Non-Binding Norms in the
International Legal System. Oxford: Oxford University Press, 2000.
Simmons, Beth A. Mobilizing for Human Rights : International Law in Domestic Politics.
Stake, Robert E. The Art of Case Study Research.
Sternberg, Elaine. "Just Business: Business Ethics in Action, 2nd Ed." Oxford University
Press (2000)Oxford.
Sullivan, Rory, and Nicolas Hachez. "Human Rights Norms for Business: The Missing Piece
of the Ruggie Jigsaw." Working Paper No. 67 (2011): 30
Tore Eriksen, ‘The Norwegian Petroleum Sector and the Government Pension Fund –Global’
(Oslo: Norwegian Ministry of Finance, June 2006)

Secondary sources:
U.N. Doc A/RES/60/147, Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law, March 21, 2006
Lok Shakti Abhiyan, Korean Transnational Corporations Watch, Fair Green and Global
Alliance and Forum for Environment and Development Vs. POSCO (South Korea), ABP/APG
(Netherlands) and NBIM (Norway) (The Norwegian National Contact Point for the OECD
Guidelines for Multinational Enterprises)
Sawhoyamaxa Indigenous Community v. Paraguay: Protecting territory through a collective
right to private property. Violation of right to life by depriving communities of traditional
means of livelihood. [Inter-American Court of Human Rights Series C No 146, IHRL 1530
(IACHR 2006)]
Talisman v Sudan case, US District Court 244 F. Supp. 2d 289 (S.D.N.Y. 2003)
Norway’s Draft BIT (13.05.2015):
https://www.regjeringen.no/contentassets/e47326b61f424d4c9c3d470896492623/draftmodel-agreement-english.pdf

65

"Guidelines for Observation and Exclusion from the Fund."2014, provisions (a-f) available:
http://etikkradet.no/files/2017/04/Etikkraadet_Guidelines-_eng_2017_web.pdf
Financial Times lexicon: http://lexicon.ft.com/Term?term=responsible-investment (accessed
31.08.2017)
OECD Watch Case no. 260 https://www.oecdwatch.org/cases/Case_260 (accessed
31.08.2017)
NBIM’s database:
https://www.nbim.no/en/the-fund/market-value/ (last visited 30.11.2017)
https://www.nbim.no/en/the-fund/about-the-fund/ (accessed 04.02.17)
https://www.nbim.no/en/investments/ (last visited 30.11.2017)
https://www.nbim.no/en/the-fund/governance-model/ (accessed 04.02.17)
HRW report 2007: https://www.hrw.org/report/2007/04/30/discounting-rights/wal-martsviolation-us-workers-right-freedom-association (accessed 20.11.2017)
Phatthana case: https://www.hrw.org/news/2012/09/17/walmarts-human-trafficking-problem
(accessed 20.11.2017)
The Walmart Effect: Child and Worker Rights Violations at Narong Seafood
https://www.laborrights.org/publications/walmart-effect-child-and-worker-rights-violationsnarong-seafood (accessed 20.11.2017)
Zauri Agro Chemicals, CSR Policy:
http://zuari.in/sites/default/files/CORPORATESOCIALRESPONSIBILITYPOLICY.pdf
(accessed 26.11.2017)
Zuari Agro Ch. “Code of Conduct”: http://www.adventz.com/html/pdfs/codeofconductfordirectorsfinal23-10-14.pdf (accessed 26.11.2017)
Zauri Annual Report 2015-2016:
http://zuari.in/sites/default/files/Annual%20Report,%202015-16.pdf (accessed 26.11.2017)
Zauri Annual Report 2013-2014:
http://zuari.in/sites/default/files/Annual%20Report%202013-14.pdf (accessed 26.11.2017)
NRK News:
http://www.nrk.no/norge/oljefondet-fulgte-ikke-etikkrad-1.11428991 (last visited 20.03.2017)

66

Appendix 1: OECD and UNGP respective paragraphs, and Ethical Guidelines
for Observation and Exclusion of the Companies
Box 1: OECD Guidelines, (2011), Commentary on Chapter 2, paragraph 22
“Appropriate responses with regard to the business relationship may include continuation of the
relationship with an investee company throughout the course of risk mitigation efforts; temporary
suspension of the relationship while pursuing ongoing risk mitigation; or, as a last resort, disengagement
with the company either after failed attempts at mitigation, or where the investor deems mitigation not
feasible, or because of the severity of the adverse impact. The investor should also take into account
potential social and economic adverse impacts related to the decision to disengage”.

(emphasis added)

Box 2: UNGPs, 2011, Pillar II, The Corporate Responsibility to Respect Human Rights, Section
B Operational Principles, Human Rights Due Diligence, Commentary paragraph 19
“If the business enterprise (investor) has leverage to prevent or mitigate the adverse impact, it
should exercise it. And if it lacks leverage there may be ways for the investor to increase it. Leverage
may be increased by, for example, offering capacity-building or other incentives to the related company,
or collaborating with other actors.
There are situations in which the investor lacks the leverage to prevent or mitigate adverse
impacts and is unable to increase its leverage. Here, the investor should consider ending the
relationship, taking into account credible assessments of potential adverse human rights impacts of
doing so. Where the relationship is “crucial” to the investor, ending it raises further challenges. A
relationship could be deemed as crucial if it provides a product or service that is essential to the
investor’s business, and for which no reasonable alternative source exists. Here the severity of the
adverse human rights impact must also be considered: the more severe the abuse, the more quickly the
investor will need to see change before it takes a decision on whether it should end the relationship. In
any case, for as long as the abuse continues, and the enterprise remains in the relationship, it should be
able to demonstrate its own ongoing efforts to mitigate the impact and be prepared to accept any
consequences – reputational, financial or legal – of the continuing connection”.
(emphasis added)
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The Ethical Guidelines, Section 3. Criteria for conduct-based observation and exclusion
of companies
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Appendix 2: Overview of Organizations Interviewed
Due to privacy concerns, the names of the persons interviewed are on file with the author.

Name: The Council on Ethics
Type of Organization: Governmental
Date Interviewed: two interviews, 20.03.2017 and 28.03.2017 (telephone interview)
Website: www.etikkradet.no

Name: The OECD National Contact Point Norway
Type of Organization: Inter-governmental Organization
Date Interviewed: 28.03.2017
Website: www.responsiblebusiness.no

Name: The Oslo Center
Type of Organization: Non-Governmental Organization
Date Interviewed: 15.03.2017
Website: http://www.oslocenter.no/
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Appendix 3: Interview Guide
Questions addressed to The Council on Ethics:
1. How do you define the physical location of the Council on Ethics?- To what extent is Council
on Ethics independent organization within the Ministry of Foreign Affairs?
2. Does the Fund have a responsibility for the human rights violations contributed by the
companies in which the Fund is a shareholder?
3. What do you consider to constitute human rights violations?

4. If yes, then what type of measures should the Fund resort to in order to address this concern
adequately?
5. If no, what are reasons for divesting from such companies?
6. Do you think, the “divestment” measure is an adequate response to unethical corporate
behavior? Could you please mention some positive outcomes/developments that occurred
after divesting from a company?
7. Do you apply a particular threshold for such violations before taking action against the
company concerned?
8. Do you have a public policy concerning your steps when you find out that a company is
engaged in human rights violations?
9. How do you assess the effectiveness of Recommendations of Council on Ethics in
influencing the corporate behavior?
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Questions addressed to OECD NCP Norway and to Former Cabinet Minister
1. How do you assess the role of the institutional investors (in our case Norwegian Pension
Fund) in influencing the prevention of unethical corporate behavior?
2. From the OECD’s perspective, how should the Pension Fund address and deal with such
concern when a company within its investment portfolio is complicit in or unwillingly
contributes to human rights violations?
3. What are some of the measures that institutional investors use to address this issue?

4. Which ones have proved to be among the most effective in your institutional experience?
5. Do you think that “divestment” mechanism is an effective and adequate measure to address
unethical corporate behavior of portfolio companies?
•

Threshold for divestment

•

When should I divest?

•

How grave should Human rights violation be?

•

How much should I use efforts to collaborate with other investors and then refer to
divestment?

6. How do you assess the role of OECD NCP of Norway in this regard?
7. Do you think the efforts by NCP have increased the awareness of the Fund to deal with the
issues of changing corporate behavior of companies within their sphere of influence?
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