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This Master thesis is a textual analysis of Supreme Court rulings relating to §135a hate
speech, 349a discrimination and §140 encouraging others to commit crimes. I used an
idea analysis as a textual analysis method and Hermeneutics for the theoretical
framework for the interpretation. The focus was on how the Supreme Court
understands right wing extremism. The main argument for the research has been to
establish a better understanding of how right wing extremist ideology is understood in
the Supreme Court. I chose these specific laws due to two different reasons. The topic of,
hate speech, discrimination and encouraging others to commit crimes are all easily
connected to right wing extremism. The second reason is that I needed to limit the
quantity of data so I chose crimes committed through words. This research has relied
on clear definitions of the relevant concepts. Chapter 3, conceptual issues confront the
issues related to terminology by building on previous academic literature. This clarified
the relevant terms and provided a clear guideline of the meaning and understanding
connected to these terms when used in this research. Chapter 4, analysis and findings in
numbers, provides a overview of all the data found, categorizes the information and
provides insight into the selection of rulings chosen for in depth analysis. Chapter 5,
analysis and findings in depth, presents the in depth analysis of the Supreme Court
rulings in a chronological order. Chapter 6, discussion, presents the main findings from
the research and explains the issues that arose in the research. The main issue with the
research has been the lack of relevant data found connected to Supreme Court rulings
related to §140. Majority of these Supreme Court rulings were connected to crimes
where the accused had encouraged others to quit the military. This finding cohered with
previous research by Sunde (2013), who questioned if this law could be used to
sentence people for encouraging others to commit crimes using online platforms. This
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research present an overview of the changes made in legal interpretation and practice
relating to hate speech and discrimination. These changes are coherent with the
changes that have happened in society, for example the inclusion of hate speech and
discrimination aimed at people with a different sexual orientation. When the laws
limiting hate speech were created, having a different sexual orientation was illegal
while now it is considered a minority group in need of protection. Another significant
finding was the complex balance between hate speech and the constitutional right to
freedom of speech. This balance is also between encouraging people to join public
debate and not to exclude unconventional opinions from the public whilst still
protecting minority groups from harmful attacks. The research shows that legally
limiting the constitutional right to freedom of speech in cases of hate speech has
become easier. There are now different criteria for sentencing under this law, which is
seen in the most recent Supreme Court ruling on, hate speech RT- 2012 s.536 (Dørvakt
dommen the Bouncer Sentence). Right wing extremists use the argument of the
constitutional right to freedom of speech regularly to justify and excuse their actions, as
seen in this research. This research also found that right wing extremist has changed
their targets, including new groups to hate and discriminate. The Supreme Court are
careful not to assert any opinions to any of the accused, and people are not connected to
a right wing extremist ideology unless they claim it themselves.
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1 Introduction
Right wing extremism is an issue that Norway has been unable to shake off since the
Second World War. Going back to the late 90´s early 00´s it is evident that right wing
extremism was a prominent problem in parts of Norway. There were several groups
regularly clashed with both each other as well as other groups with different political
convictions. One of the main groups was the Boot Boys were three of its members
violently hunted and killed a young boy named Benjamin in 2001 solely based on the
colour of his skin. The potential danger of right wing extremism is obvious, and it needs
to be taken seriously. Right Wing extremism is still an issue. This has been clear in
recent months where the Right Wing Extremist group Nordfront has received attention
in the media. The topic has been the right to demonstrate, where Nordfront were
refused to hold a demonstration in Fredrikstad in July 2017. They responded by holding
an unauthorised demonstration in a different city, Kristiansand. Some of the main topics
in this debate were the constitutional right to freedom of speech and its limitations. The
events this summer share similar traits with a previous incident, where Boot Boys were
denied the right to hold a demonstration and responded with an unauthorised
demonstration in a different city, which lead to one of the speakers being reported for
hate speech.
I would like to start by clarifying some issues that arise when researching right wing
extremist ideology. This research is not an attempt to provide an understanding of the
right wing extremist mind, nor is it aiming to moralise or politicize the
wrongness/rightness of right wing extremist opinions. This research is solely focused
on establishing a better understanding of how crimes with a right wing extremist
motivation are processed and understood in the legal system. The crimes chosen for the
research are relating to acts in the form of statements and discrimination.

1.1

Research Question

Crimes with a right wing extremist motivation present are a broad category, which is
why I have decided to narrow it down to crimes concerning §135a hate speech, §349a
1

discrimination and §140 encouraging others to commit crimes. Since the General Civil
Penal Code was reformed in 2005, and was implemented in 2015, the legal paragraphs
have gone through a change. In the new General Civil Penal Code the laws are under
different paragraphs, §185 hate speech, §186 discrimination and §183 encouraging
others to commit crimes. The laws are attainable in the appendix in their full form, but
only for the older version of the General Civil Penal Code. I was unfortunately not able
to attain an English version of the current one. It is my belief that these laws and their
interpretation and application of them will provide insight into how right wing
extremist crimes are portrayed and understood by the Supreme Court. I also believe
that these rulings are currently significant due to on-going public debates. The
standpoint in this research is focused on both right wing extreme limitation and
portrayal. I chose to only use Supreme Court rulings to narrow down share quantity of
material, and because it is the highest court in Norway with an exception of the
European Human Rights Court which Norway is pledged to oblige.
The research question is:
How is right wing extremist ideology understood by the Norwegian Supreme
Court?

1.2

Current Social Situation

At the present time issues related to right wing extremism are, if watching the popular
media channels, a growing issue. Current international political changes in the United
States as well as in the United Kingdom have lead to an increase in hate crimes, through
both violent acts and hate speech with a right wing extremist manifestation
(Strønen,2016, Bjerkan, 2016). The political changes are a part of a trend where far
right political parties are forming and gaining favour from parts of the public. These
political parties and political representatives identify with different parts of a wide
range of far right ideologies. There are several branches of far right ideologies and a
lack of a unified understanding of what differentiates them. These different far right
types will be explained in the coming chapters. Language has played a grave part in this,
2

and there is no commonly established agreement of what is acceptable to utter. Many
consider the new legislation racist and discriminative in its essence, which has lead to a
worldwide outrage. Others on the other hand support these new measures and see
them, as much needed safety measurers in a high-risk world. The conflict of
understanding is evident; there is a clear lack of general conception of what is
considered as too extreme.
The issue of hate speech and discrimination is currently a heavily debated topic in
Norway. Several media channels have opened up for a dialogue regarding what is
acceptable to say and what is not. There are also anti hate speech campaigns found both
in Norway and internationally (www.nohatespeechmovement.org). This debate strikes
some of the core topics in this research. What is acceptable to say and do, what does the
Supreme Court considers too extreme and discriminative? The understanding of
extreme statements is being discussed openly, and there is a wide spectre of opinions
being presented. I therefore find it that more interesting to see the standpoint of the
Supreme Court, who regulates what is legally considered as discrimination and hate
speech.
Throughout this research I have been reading some of the articles on everyday racism
on Verdens Gang (VG) online page. I have also, against my better judgement been
reading the comments on these articles. There is a supervisor reading through the
comments and deleting the ones considered to extreme and inappropriate. Analysing
these comments would be an interesting study in itself. However these comments have
provided me with some guidance in this study. It provide insight into what is generally
considered as acceptable to utter, as well as an insight into what statements people are
willing to publish in a public space with their name and details for everyone to see.

1.3

Current Academic Situation

In the academic world, issues related to extremism in general, is an area that is finally
starting to receive the attention it deserves. While it has been a popular field of research
international, it is only recently that the interest has visible risen in Norway. This has
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become evident through the newly opened research centre established at the University
of Oslo early on in 2016. Previously the main focus when researching right wing
extremism was related to the Second World War and the aftereffects of this. The new
research on right wing extremism is more focused on the issue of lone actors, the
sharing of extreme beliefs online and other more current and evolved forms of right
wing extremism and its manifestations.
This research touches upon several different areas, both within sociology of law and
different academic fields. Right wing extremism is a broad topic, and as it will be shown
in the Conceptual Issues a complex topic, filled with disagreements and in need of
clarifications (Jupskås, 2012, Sultan and Steen, 2014). The issues of hate speech and
discrimination are also complex and in need of further clarifications. This research is
built on words, the interpretation of words and the analysis of words. It is therefore
essential that clear definitions of the main terms are presented and explained. This will
all be done in the chapter Conceptual Issues.

1.4

Outline of Thesis

In this chapter I have aimed to outline the theme of the research as well as clarifying the
current standpoint of the topic. The next chapter will explain the choice of method used
in the research, an idea analysis supported with a hermeneutic interpretation method.
Following I will present Conceptual Issues where relevant terms will be explained and
previous academic literature will be presented. The analysis and findings chapters have
been separated into two different chapters, one presenting numbers and one presenting
the in depth analysis. The chapter Analysis and findings in numbers presents a
categorization of the overall data collected. It also provides insight into the process of
how the selection for in depth analysis was decided. The second chapter of the analysis
and findings presents the analysis of the chosen Supreme Court rulings in chronological
order. The Discussion chapter explains and compares the relevant findings gathered
from the analysis, connecting them to each other as well as pre existing research. The
concluding chapter highlights the main findings and presents some future
recommendations for further research.
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2. Methodology
I have chosen a textual analysis in the form of an idea analysis as method. I will also be
using hermeneutics as my theoretical framework for interpretation to answer my
research question:
How is right wing extremist ideology understood in the Norwegian Supreme
Court?
It is my opinion that these methodological tools are most suitable for the aim and topic
of this research. This decision will be explained in full in this chapter.

2.1 Idea Analysis as Method
After careful consideration and thorough research I choose to use a type of idea analysis
in my research. This form of textual analysis is presented by Bratberg (2014). In his
chapter on idea analysis he explains that there are three different functions for an idea
analysis: descriptive, causal and normative (Bratberg, 2014:66). The purpose of my
research is to achieve a better understanding of the right wing extremist ideology
within the structure of the legal system. Hence why my use of the idea analysis will have
a descriptive function as well as a causal one. The meaning of the term function varies
greatly within social research; in this research I mainly use the term function as a term
to describe a methodological tool.
The descriptive function does not just describe the ideas that are found in the text, it
also reaches deeper and offers a tool to accomplish a better understanding of why the
ideas are there, and what their effect is. It is described as a mapping tool, heavily
depended on the researchers ability to maintain an analytic mind frame, being
constantly aware of context. It is also preferable to use it when comparing similar texts
(Bratberg, 2014:60,61). This makes it highly compatible for the purpose of this
research. By mapping out the texts one will also achieve a better overview of the ideas
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presented, and how they are understood and assessed. The aim of causal function is to
track how, or even if, ideas lead to actions. For the purpose of my research I will be
seeing if a right wing extremist view and the perception of this view leads to a different
treatment and influences the assessment made by the court. The idea is in my research,
treated as an independent variable, where its effect, if present at all, needs to be tracked
and analysed closely. Ideas are at the core of all steps of this study. My standpoint is that
ideas are what have lead the accused to behave in a extreme way. The response is
motivated by the idea that these actions are not appropriate. In the sense that ideas
have been established by societal values which have lead to the legislation being
formed. My aim is then to map out and explain the possible existence of these ideas, and
how they may influence the courts decision. This makes the causal function of the idea
analysis a necessity to achieve the sort of in depth understanding required for this
study. The normative function is considerably less common in social scientific research,
its aim is to assess the actual ideas or ideologies found in a text and to evaluate the logic
of the idea and its direct consequences (Bratberg, 2014:67).
An idea analysis is aimed at looking behind the written words, catching the underlying
assumptions, convictions and especially the ideas existing in the text (Bratberg 2014:
59). This type of method has been popular when studying political actions, parties and
political party influence. For example one could use an idea analysis to research the
main idea behind a new political reform, or if a political party suddenly changes its
standpoint on a particular issue or a certain type of political area. With the use of
documents, and by mapping and then analysing possible changes in motivation, interest
or idea, one could then achieve a better understanding of decision-making. It is exactly
that, which is the aim of this research, to achieve a better understanding of the Supreme
Courts decision-making, and to map out and analyse the underlying ideas that caused
these decisions.
It became obvious early on, that assembling literature on idea analysis was going to be
challenging. There is very little literature to be found regarding this topic in English,
however it seems to be more popular in Scandinavia. Most methodology textbooks on
textual analysis for social scientific research tend to be mostly focused on content
analysis and discourse analysis. The idea analysis can be seen as a midway method
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between these two. While acknowledging the importance of mapping out the data much
alike the content analysis, the idea analysis demands a more in depth understanding of
the meanings behind the words, much alike a discourse analysis (Bratberg 2014:81). My
discarding of the other textual analysis methods will be discussed and explained later
on in this chapter.

2.2 Hermeneutic
I will be using hermeneutics as my theoretical framework for the interpretation of the
data. The hermeneutic method has been practiced for centuries. It is used to interpret
human actions in the form of meaningful materials and by analysing the reasoning
behind the actions. By using hermeneutics one can understand meaningful materials, in
this case court rulings, and track the beliefs and values held by the agent behind the
material (Føllesdal, 1979:320). There is not a singular one-fits-all step by step guide to
using the hermeneutic method in modern research, however there are key tools to use
(Kvale og Brinkman, 2015: 237). The key when interpreting texts through the use of
hermeneutics is to gather the full scope of the text, as well as reading in depth and
closely following the arguments presented. This switch between close up reading and
distant reading is called the hermeneutic circle (Mantzavinos, 2016:4). The hermeneutic
circle is also one of the possible flaws of the method, it is easy to get lost in and to loose
ones grasp on the arguments and ideas presented in the text. To achieve the best
understanding of the meaningful material one is interpreting one need to see all sides of
the material. In this research, the texts are being compared to some extent; they all
serve the same purpose, hence why changes in rulings will be interesting to track. The
in depth study of the individual documents will hopefully provide accounts of ideas and
arguments that lead to the rulings, it is then interesting to see these in a broader context
compared to rulings of the same origin.

2.3 What are Ideas?
Ideas are by Bratberg (2014) described as: “a thought construction that differs from
impressions and attitudes by its continuance” (Bratberg, 2014:58, translation by E.T.S,).
Ideas can be of an individual character as well as a collective one. Bratberg also explains
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that ideas can be found in two different forms. Ideas can have a normative origin; these
ideas are the ones found in political ideas. They provide insight into what is considered
as noble and valuable. Ideas can also be of a descriptive nature, they then refer to the
assumptions made regarding how the world works and how matters are interrelated
(Bratberg, 2014:58,59). Normative ideas and descriptive ideas are easy to separate in
theory, though in practice it is considerably more difficult, as descriptive ideas tend to
stem from a normative standpoint (Bratberg, 2014:60). In an idea analysis one must
assume that the ideas presented are done so in truthfulness, and are ideas the actors
stand by openly. In this research the source of the documents is the Supreme Court, and
I do consider the ideas found within these documents as trustworthy and honest. I do
not believe that the ideas in these documents will be stated in a blunt way, but rather
that they need to be found through careful analysis. It is in fact the researchers job to
find the ideas within the text and interpret them (Bratberg, 2014:79).
Ideologies are almost an extension of ideas; an ideology can be described as a collection
of ideas concerning the perception of the world and how the ideal world looks like. The
term ideology is important to clearly define both in regards to the idea analysis used in
this study and related to the focus this research has on right wing extremism:
The most common usage of the notion of ideology today is a set of values and
beliefs held by individuals, groups and societies that influences their conduct
(George & Wilding 1994: 5)
Operating with this definition of an ideology, right wing extremism is seen as an
ideology where the values and beliefs related to society, stretch far outside of what the
general society considers as reasonable. In this research these extreme beliefs and
values have possibly crossed the borders of legality and are processed and judged
through the Supreme Court. This then provides both a view of the possible limits to the
acceptability of extremist views expressed in our society, as well as the beliefs and
values the representatives of the legal system hold towards this extreme ideology.
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2.4 Collection of Data
The collection of data demanded a lot of specification and narrowing down the selected
sources. Gaining access to the documents was quite easy, as most of the court rulings
can be found online through Lovdata Pro. I decided after a lot of deliberation to only use
court rulings derived from the Norwegian Supreme Court. This decision was made on
the basis of both accessibility and the relevance of the documents. At first I considered
using documents from the lower courts, to achieve a full scope of all the rulings.
However this proved to be considerably more complicated, both because of the sheer
quantity of court rulings, and because all of the rulings where not available digitally. The
amount of court rulings from the Supreme Court was far more manageable and they
were all available online. The second reason for choosing Supreme Court rulings is, that
in Norway, as with other Scandinavian countries, Supreme Court rulings are considered
as one of the most valuable legal sources available (Niemi-Kiesiläinen, 2007:11). Their
importance stem from the influence these rulings have on how the laws in question are
interpenetrated onwards in all future court rulings. The Supreme Court in Norway set
the standard for how future legal practice is to be conducted. However rulings can be
appealed to the European Court of Human Rights (ECHR), this has happened on several
occasions.
The next step in gathering my data involved narrowing down the different legal
paragraph breaches that would be used in the study. The General Civil Penal Code was
reformed in 2005; consequently several of the previous paragraphs were amended.
These amendments were implemented 10 years later in 2015; there were however
changes in legal interpretation between 2005 and 2015, due to the changes suggested in
2005. However many of these paragraphs hold the same purpose, and I still see the
court rulings related to these as relevant for this study. The first and obvious option
was §185, previously §135, and The Hate Speech paragraph. I see this paragraph as
greatly valuable for this study due to its focus on language. Supreme Court rulings
regarding this paragraph is in fact a great part of setting the standard for what is
acceptable to publicly say and what is considered too extreme. This paragraph is rare
limitation to the constitutional right to liberty of speech, and has been heavily debated.
This makes the Supreme Court rulings thus more interesting. The next paragraphs
9

chosen are §183 previously §140 and §160. These paragraphs prohibit encouragement
and conspiracy to commit crimes. In the previous version of the General Civil Penal
Code the paragraphs were separated due to specification of the type of crimes in
question. §160 is specified to crimes that involve using poisoning or explosives. The last
paragraph I have used to narrow down the relevant court rulings is §186, previously
§349a, and is created to prohibit discrimination on the basis of skin-colour, nationality,
ethnic background, religion, sexual orientation or disability. The paragraphs are
presented in full detail beneath.
Section 135 a. Any person who wilfully or through gross negligence publicly
utters a discriminatory or hateful expression shall be liable to fines or
imprisonment for a term not exceeding three years. An expression that is uttered
in such a way that it is likely to reach a large number of persons shall be deemed
equivalent to a publicly uttered expression, cf. section 7, No. 2. The use of
symbols shall also be deemed to be an expression. Any person who aids and
abets such an offence shall be liable to the same penalty. A discriminatory or
hateful expression here means threatening or insulting anyone, or inciting hatred
or persecution of or contempt for anyone because of his or her
a) skin colour or national or ethnic origin,
b) religion or life stance, or
c) homosexuality, lifestyle or orientation.
(General Civil Penal Code)
Section 140. Any person who publicly urges or instigates the commission of a
criminal act or extols such an act or offers to commit or to assist in the
commission of it, or who aids and abets such urging, instigation, extolling, or
offer, shall be liable to fines or to detention or imprisonment for a term not
exceeding eight years, but in no case to a custodial penalty exceeding two-thirds
of the maximum applicable to the act itself. Criminal acts shall here include acts
the commission of which it is criminal to induce or instigate
Section 160. Any person who publicly gives or offers instruction in the use of
explosives or poison as a means to commit felonies, or who threatens to commit
or publicly incites the commission of felonies by such means, or who aids and
abets any such felony, shall be liable to imprisonment for a term not exceeding
10 years.
(General Civil Penal Code)
Section 349 a. Any person who in any commercial or similar activity refuses any
person goods or services on the same conditions as apply to others, because of
his religion or life stance, skin colour or national or ethnic origin, shall be liable
to fines or imprisonment for a term not exceeding six months. The same penalty
shall apply to any person who in any such activity refuses any person such goods
or services because of his homosexual inclination, lifestyle or orientation.
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The same penalty shall apply to any person who for any such reason as is
mentioned in the first paragraph refuses a person admission to a public
performance or exhibition or other public gathering on the same conditions as
apply to others. The same penalty shall also apply to any person who incites or in
any other way who aids and abets any act mentioned in the first or the second
paragraph.
(General Civil Penal Code)
The table provided beneath shows how many rulings there are to be found related to
the different legal paragraphs. The first and obvious issue portrayed in the table is that
there are only two Supreme Court rulings following the new General Civil Penal Code.
One ruling was also registered in the old §135a. There are however several rulings from
the lower courts. This prompted another dilemma, to either include lower courts or to
continue with less data. As mentioned earlier the rulings from the Supreme Court are
more powerful and hold unparalleled influence, hence why I consider using them
exclusively as the best option. The changes between the old and the new paragraphs
will be briefly presented and explained later on in the thesis. This will hopefully provide
a satisfying grounding and understanding of the legal paragraphs themselves and how
they serve a similar function.
Table.1
No. of Overall

No. of Overall

No. of Supreme

No. of Supreme

Rulings Before

Rulings After

Court Rulings

Court Rulings

2005

2005

Before 2005

After 2005

§183/§140/§160 47

3

25

0

§185/ §135

101

4

20

1

§186 / §349a

15

1

3

1

2.5 Legal Documents in the form of Court Rulings as Data
Using documents as research material demands that the researcher is aware of the
origin of the document as well as the purpose of the document (Bryman, 2012:555). The
origin of the documents used in this research is fairly easy to track; they are Supreme
Court rulings, in the format of digital documents collected through the webpage Lovdata
11

Pro. Lovadata Pro is the plus version of the original Lovdata page, which I as a student
have automatic access to. This is a popular tool for lawyers, legal firms and law students
just to mention some. Lovdata Pro is a detailed search tool were one can find several
different legal documents, from legal acts to court rulings. It is a private and
independent foundation that prides itself with having provided electronic legal sources
for over 30 years. One of the aims of this tool is to achieve a grander openness regarding
both the law and legal rulings. It also makes researching legal sources considerably
more feasible.
The court rulings provide a more summarised version of the trial. It provides a
summarised description of the trial and the factors that lead to the courts decision. The
court rulings are transcribed and the language used has been adjusted to a more legal
language (Niemi-Kiesiläinen 2007:13). These documents do not provide the adequate
material for researching verbal language, dialect and perception of self found in a
testimony. Nor does it provide the information to achieve an understanding of the dayto-day functions of the court as an institution (Bryman 2012:549). It is however more
than adequate for this research, where the aim is to accomplish a better understanding
of the ideas behind the decision. Hence why looking at these more officially written
documents serve a greater purpose, the arguments chosen, the presentation of factors
and people will be fully from the perception of the court. I consider these sources as
highly legitimate due to their origin, purpose and availability.
The language used in the court ruling is different from most other documents. The legal
language may be difficult to fully comprehend. As a researcher I was very aware of this
from the start of the research and consciously attempted to improve my personal
knowledge of both legal terms and the general legal jargon. Another interesting aspect
of the language used is how it presents the case, the people and the arguments. The
legal interaction that took place is captured and presented through the eyes of the
court; the language used is their own, constructed based on their own experiences and
perceptions. They do present the opposing sides presented during the trial, but this
presentation is again produced from their own experience of them, what is believable,
what is not, what is proved and what is not, and last but not least, how is the law
interpreted and practiced. This is especially relevant in Supreme Court cases where the
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standard for the legal interpretation is determined. These decisions may affect the
social attitudes in the wider society. Then again it is important to stay aware of how
social attitudes may influence the perception of the people within the court; ergo
influencing the outcome of their ruling.

2.6 Conduction the Analysis
Though there are textbooks that provide a description of the idea analysis as a method,
there were few who actually provided a guide on how to actually conduct a research
using this method. Bergstöm and Boreus (2005) provide the most detailed tool guide to
conduct a study with the use of the idea analysis. They split the idea analysis into three
different types of tools: ideal typology, dimension and ideological criticism. The latter is
a method that focuses on power relations and social practices, and seems like the less
suitable option. The ideal typology is popularly used to analyse changes or differences
for political movements, political parties or similar topics. It seems to heavily rely on
political standpoints. The aim of this research is not to track changes in the political
ideology and standpoints of the Supreme Court, but rather to observe the response it
has when presented with a extreme ideology. The dimension version is then the last and
most appropriate option. Through this version of the idea analysis one establishes a
spectre that presents possible changes over a certain time period within a specific
group or institution (Bergström and Boreus 2005: 164). In this research there are two
different spectrums, the alleged offence and the severity of this, and the legal response
to the offence. The scale of the response compared to the severity of the offence will
then indicate possible changes in attitude.
Bratberg (2014) emphasises the importance of meticulous reading. Particular attention
to detail is crucial to achieve a reliable result when conducting an idea analysis
(Bratberg, 2014:72). He also states that there is not one general way to conduct this sort
of study, it has to be, in at least some ways, tailored to suit the research topic. The way
to achieve as valid results as possible is to be open about the process of the analysis and
to be detailed when explaining the reasoning behind the findings. This has had a high
impact on this study, from the reading, the importance of clear categorizations to the
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actual analysis part. The underlying thought has been to remain detailed and precise
through all of the phases of this research.

2.7 Validity and Reliability
The validity of a study determines whether or not the results are in fact answering the
research questions they set out to answer. A typical criticism of all qualitative research
is that findings will be subjective, as the researcher tends to play a big part in the
research. Thereby bringing all of ones opinions and preconceived notions into the study
(Bryman, 2014:105). There is no denying that the background, and personal views of
the researcher may affect the way they perceive and analyse data, this is a risk in all
types of research. However as this is a common risk, there are methods created to avoid
research influence, or at least keep it to a minimum, so that it does not spoil the validity
of the study. A researcher should aspire to be fully conscious of all the preconceived
notions and assumptions related to the data and what one may find. By maintaining an
open mind towards the data and staying conscious of ones preconceived ideas, one is
able to avoid letting them affect the results of the study. Additionally this will open up
for the discovery of unexpected results. As mentioned previously transparency
concerning the research, throughout all steps of the research is important to obtain
research validity. In qualitative analysis with documents as sources it is recommended
to let the text speak for itself (Niemi-Kiesiläinen et.al, 2007:15). The researcher is not
supposed to bend the meaning of text; the researchers role is to look closely at the text
and use analytical tools to achieve a better understanding and to find possible patterns,
depended of the type of text analysis method.
Reliability concerns the repeatability of the study where one achieves similar results.
Reliability is also connected to the ability to generalise the results found in the study.
This however is not the aim of most qualitative research, nor when using document
analysis as method. In most qualitative studies the aim is to get a better understanding
of a specific area/occurrence (Bryman, 2012:406). This understanding itself is the aim
of the research. This sort of method differs greatly from quantitative research methods
where the aim is to generalise findings as well as finding solid statistics applicable to a
wider social context. Qualitative methods create a deeper understanding of social
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phenomenon, and it is therefore not necessary for them to be generalizable (Bryman,
2012:406).
Bratberg (2014) recommends presenting ones analytic model to increase the validity of
an idea analysis (Bratberg, 2014:73). He also recommends that to avoid issues related
to validity that the analysis should be built on or supported by secondary sources,
previous research and theoretical framework. Theory and pre-existing research is
considered as very important for this research, which will become evident in the
coming chapters. The strategy in this research is firstly conducting the study to then
later connect it up against the pre- existing research and theory. The aim of this is to
stay as open-minded and to avoid as many preconceptions as possible regarding the
topic and content of the documents.

2.8 Ethical Considerations
This study contains few ethical risks. The data collected is legal rulings, hence
considered highly reliable. The data is also anonymized so there are no issues related to
the privacy of the sensitive parties represented in the case. The study itself, the method
and the data therefore carry little to no risk of breaking any ethical lines. I do, however,
want to bring up my personal relationship to some of the topics relevant for this
research.
Firstly, I lost one of my close friends during the mass shooting at Utøya. Most people in
Norway were influenced by this horrendous event in some way. The process of grief can
manifest itself in many ways; in my case I processed the grief through learning more
about the issue of right wing extremism and by researching it, first during my bachelor
thesis and now in this research. This is what led to my curiosity on the topic, which
inspired this research. Neutrality towards right wing extremism is impossible in my
case, nevertheless I find that it is difficult for any person to truly be neutral to such an
extreme ideology. This research is not depended on a personal neutral view of right
wing extremism. The aim of this study is not to evaluate right wing extremism in any
way, but rather to attain a better understanding of it within the frames of a specific
institution. My personal feeling towards this topic is something that I am painfully
15

aware of. I see this as a resource; I did not begin this research under the impression that
I was neutral. I have been aware of my role as a researcher throughout all steps of the
research. By consciously keeping an open mind and by reflecting, second guessing and
seeking discussions and advise to avoid trapping myself in a narrow mind-set.
Being effected to some extend by the attack on the 22nd of July is a common issue for
most Norwegians. The book “De Berørte etter 22 Juli” (Enebakk, 2016) confronts some
of the arising ethical complications when researching extremism in the post- attack
times. One of these ethical complications is found in the reaction from both the direct
and indirect victims of the events. It is important to be aware of them and respect their
wishes (Gule, 2016:109). There is also a risk of spreading the extreme ideology,
something one needs to be cautious of. I find that this research is highly unlikely to
spread the ideology as it is focused on legal texts and does not present a new channel
for extremist to voice or justify their beliefs. In fact this research is centred on the legal
limitations to how one may behave and how one may speak. The book voices a need for
research that contributes to clarifying right wing extremist beliefs (Gule, 2016:120121). This is one of the aims of this research.
Anderson (2004) confronts several issues related to research legitimacy and bias
depended on the researchers personal experiences and opinions. She urges us to
separate between bias and legitimacy. Although a research may contain certain biases it
is not automatically illegitimated (Anderson, 2004:18). In her example she uses feminist
research as an example of research that previously has been labelled as biased. She
claims that although the researcher holds feminist values, this will not influence the
legitimacy of her work. These values, she refers to as value judgement, is rather seen as
a resource. It is what guides the inquiry towards the required method and research that
is needed to obtain the answers to the “value laden questions” (Anderson, 2004:23). She
claims that bending and disturbing the data is not more likely for researches with value
judgements than those without them. All research wishes to obtain a successful
research, which may positively affect their career (Anderson, 2004:22). Hence one
should be just as critical towards all research studies independent of the researchers
personal opinions and values.
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3. Conceptual Issues
This chapter is aimed at clarifying some of the conceptual issues related to the research
question:
How is right wing extremist ideology understood in the Norwegian Supreme
Court?
Before presenting the analysis and findings in this research I will be explaining more
clearly the frames for this research. This chapter will be used to produce clear definition
of the relevant terminology used in the research to the extent that this is possible. Some
of these terms are especially important due to the fact that their meaning may be
ambiguous when read, but bare a great significance to understand and interpret the
particular legal paragraphs used in this research. The aim of the chapter is also to
outline some of the relevant theoretical background. This will hopefully help in
clarifying the academic position of this research, what it is building on, and the theories
influential for the analysis. Moving on I will present some of the key terms in need of
definition and clarification.

3.1 Right Wing Extremism
Academics tend to disagree on one unified definition of what right wing extremism is.
Sultan and Steen (2014) use the term right wing extremism as an umbrella term
covering different forms of extremism placed at the far right side on the political
spectrum (Sultan and Steen 2014:7). By using right wing extremism as a wider term it is
possible to include a variety of different political standpoints. Sultan and Steen (2014)
provide examples of some of the different forms one may find right wing extremism in,
for example: radical capitalists, fascists, Nazis and social monocultures, where one
supress all other ethnic groups except ones own. According to Sultan and Steen (2014)
right wing extremism is not a ideology but rather a political term that may be applied to
different ideologies such as fascism, ultranationalist views, Nazism and religiously
extreme groups or extreme anti- religious groups (Sultan and Steen 2014:7). Operating
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with this definition in this research means that right wing extremist beliefs can be found
in several different ideologies held by different groups and/or individuals.
Jupskås (2012) explains that there is currently a terminological confusion related to the
use of the terms right wing populist, right wing radicalism and right wing extremism
(Jupskås, 2012:37). This confusion is both related to academic understanding, but also
in the practical everyday use of the terms. There is an inconsistency between how these
terms are used; in some cases the actions or beliefs that are actually being presented do
not cohere with the choice of term used to describe them. This causes confusion both
with what right wing extremist beliefs are, and how the general public understands
these beliefs. Jupskås (2012) focuses more on how political parties are referred to and
labelled when using these terms. However his definition and specification of these
terms are considered highly relevant to this research. Sultan and Steen´s (2014) beliefs,
that there is a lack of a universal definition of the term right wing extremism, are
coherent with Jupskås (2012) and his views.
To make it easier to identify right wing extremism Jupskås (2012) has provided a list of
six main characteristics related to right wing extremism (Jupskås, 2012:42-49). The first
characteristic is Ethnic Nationalism, a belief that ethnic nationals range higher then
others, and need to be preserved and protected. Anti- Democratic Attitudes, is a very
important trait in identifying right wing extremism, they do not believe in the
democratic process. Authoritative Sentiment, is strongly connected to the Anti
Democratic Attitudes, right wing extremism tends to share profoundness for having one
leader. Racism, right wing extremism is considered as very racist, it tends to favour one
race above others and often operate with a race hierarchy. Xenophobia is both grown
and spread in right wing extremist communities and groups, the fear of others and what
they do not know is obvious in right wing extremism. Lastly, right wing extremism
tends to resort to Conspiracy Theories, these help to support the xenophobic attitudes.
There are many conspiracy theories related to right wing extremism, one of the most
popular ones is the denying of the holocaust (Jupskås, 2012:42-49).
Differentiating between the different far-right types is especially important for the
findings part of this research. While the main focus is on right wing extremism, other
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far- right beliefs will also be of significance for this research. It is also interesting to
observe what is classed as right wing extreme opposed to right wing radicalism or
populism. Whether or not these classifications and the beliefs being presented cohere
with the definitions and traits presented previously.

3.2 Hateful Speech
As with right wing extremism there is no universally agreed upon definition of what
hate speech is. Weber (2009) does however present a clear definition of hate speech,
referencing to the Council of Europe´s Committee of Ministers:
“the term “hate speech” shall be understood as covering all forms of expression
which spread, incite, promote or justify racial hatred, xenophobia, anti- Semitism
or other forms of hatred based on intolerance, including: intolerance expressed
by aggressive nationalism and ethnocentrism, discrimination and hostility
against minorities, migrants and people of immigrant origin.”
(Weber, 2009:3)
The flaw in this definition is the lack of inclusion of discrimination on the basis of sexual
orientation. The Norwegian law hindering hate speech does however include hate
speech aimed towards sexual orientation.
A key term with a more clear definition is hate, which is defined as: “an emotion of
extreme dislike or aversion; detestation, abhorrence, hatred” (Post, 2009:123).
Following this definition one will view hate as an emotional factor, with an extremely
negative foundation. The emotional aspect in hate speech, I find, is different, it is
present but a key factor is the focus on the target of the hate speech and the possibility
of them feeling hated. Hate speech is legally read as an issue defined by how it is
understood in an everyday matter (Ot Prp. No.33: 189). The senders themselves may
not describe the message as one stemming from hate.
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In most constitutional democracies freedom of speech is considered a fundamental
right. However this right is not an absolute right, unlike the absolute right to freedom of
thought (Weber, 2009:1). Expression is an act, and it does have its limitations. These
limitations are built on the concept of utterance responsibility. One is considered
responsible for ones public statements, and if these are considered as hateful or too
extreme, most modern states have legislation aimed at regulating them (Bleich, 2014:
284). Utterance responsibility is aimed at encouraging people to speak truthfully both
about individuals and groups of people, and to avoid dangerous rhetoric that
dehumanises these individuals and groups (Nilsen, 2014:11).
The book “Hatprat” by Nilsen (2014) brings up several issues related to hate speech.
She focuses on different forms of hateful speech, clarifying the differences between hate
speech, legally punishable speech/statements and more innocent forms of teasing or
rude speech. Nilsen (2014) explains how language is used to create attitudes, either
negative or positive. Using a term in negative way foster negative associations with that
word which then may effect how one treats people with those traits or how they feel
(Nilsen, 2014:8). She explains that most hate speech is not considered illegal, however
most countries do have legislation meant to limit hate speech. One exception is found in
the United States as the constitution obstructs any legislation limiting the freedom of
speech, making it near to impossible to achieve a conviction for hate speech (Bleich,
2014:284). Although all hate speech is not equivalent to illegal statement, Nilsen (2014)
claims that the use of hate speech may have severe consequences. In particularly the
type of hate speech that dehumanizes different groups of people. This sort of hate
speech is especially dangerous as it devalues the lives of the people belonging, or is
assumed as belonging, to that group (Nilsen, 2014:41). Hate speech such as this has
previously been present during genocides.
The word “Hatprat” is directly translated to hate speech in English. However the word
“prat” is a less formal term than speech, used more frequently to describe a
conversation, a chat or talking in everyday language. I find that the use of the word
“hatprat” is more appropriate, due to its adaptability into a more informal and everyday
language. The more formal term in Norwegian would be “hatefulle ytringer” which also
translates to hate speech in English. The informal term hints towards where the

20

problem exists, which is in everyday interactions, be it in real life or online. As
mentioned in the introduction there is currently a movement on-going in both Norway
and 40 other countries aimed at stopping hate speech. This is clearly considered a social
issue. Fighting hate speech is happening in different ways, what is socially acceptable
may be going through a change. This research will help tracking a possible change
related to this issue through the standpoint of the legal system.

3.3 Discrimination
The United Nations define discrimination as:
Discrimination is the selection for unfavourable treatment of an individual or
individuals on the basis of: gender, race, colour or ethnic or national origin,
religion, disability, sexual orientation, social class, age (subject to the usual
conventions on retirement), marital status or family responsibilities, or as a
result of any conditions or requirements that do not accord with the principles of
fairness and natural justice
(UNESCO, Glossary)
This broad definition includes all types of discrimination. Later on in the text it is also
made clear that discrimination exists in different forms, both directly and indirectly.
Discrimination is a current issue, and it is easy to find clear-cut cases of discrimination
in society. Recently there was a documentary revealing several incidents of
discrimination in Norway that lead to 7 businesses receiving a complaint (Johannessen,
2017). For discrimination to have legal consequences the act has to be within a public
frame. For example one may not deny someone business related services or entrance to
a public place on the basis of their ethnicity, religion, sexuality or gender (Ot.prp.No33:
190). Complaints on the basis of discriminations are rare; it is even rarer that one is
convicted for discrimination (Ot.prp.No33: 190).
The book “When discrimination is wrong” (Hellman, 2008) provides insight into the
understanding of discrimination and the different distinguishes between different types
of discrimination. Hellman (2008) claims that there is currently a negative association
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with the word discrimination. She differentiates between permissible discrimination
and wrongful discrimination (Hellmann, 2008:5). She further explains that one needs to
separate different types of discrimination as not all types of discrimination are wrong or
contain a negative aspect (Hellmann, 2008:2). She uses the example of driving to make
her point. In the US people can only drive after they have passed their drivers test and
are over 16 years old. In this example we are discriminating between people over 16
who have passed their test and people who are under 16 and people who has not
passed their drivers test. This sort of discrimination is not aimed to harm anyone and it
does not demean the group being discriminated against (Hellmann, 2008:3-5).
Demeaning is a key term in understanding Hellmann (2008) and her theory regarding
discrimination. She defines demeaning as “to treat someone in a way that denies her
equal moral worth” (Hellmann, 2008:29). An act would not qualify as demeaning if it
only insults it would have to be putting someone down in a way that effected their
moral worth.
Hellmann (2008) provides a broader understanding of the term discrimination. By
acknowledging the fact that distinguishing between groups in normal, even a necessity
she clearly captures the cases where discrimination becomes wrong and is in need of
legal protection. The laws concerning antidiscrimination are not aimed at preventing
stupid and careless judgement, but rather to prevent discrimination that harms the
moral worth of a group. My interpretation of this theory can be summarised in a simple
example. If a person were refused a job position although both candidates are equally
qualified, but one person knows the person hiring, it would be considered as
unfortunate. This would be a sort of nepotism, which is unfortunate for the person who
was declined for the job. The person hiring has here distinguished the candidates into
two groups, one who he knows personally, and one who he does not know. However it
is not a case of wrongful discrimination. If we use the same scenario but this time the
distinguishing factor being sexual orientation, it would be a case of wrongful
discrimination. What both these scenarios have in common is that neither would hold
up in a legal case concerning discrimination. The person who did not receive the job due
to his sexual orientation would find it impossible to prove this unless it was clearly
stated.
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3.4 Public Space
In this research the issue of public space is especially important when interpreting the
legal paragraphs. Both the legal paragraph prohibiting discrimination and hate speech
is dependent on the action happening within a public space to be valid. Public space is
defined in the General Civil Penal Code as:
§7
1. In this code public place means any place intended for public use or
frequented by the pubic.
2. An act is considered to be committed in public when it is committed by
publication of printed matter, or in the presence of a large number of persons or
under such circumstances that it could easily have been observed from a public
place and is observed by any person present there or close to it.
(General Civil Code)
Nevertheless the definition of public space has become more complicated to interpret
with the rise of technology, in particular the Internet. Social media platforms such as
facebook and twitter bring up important questions related to public space. A
clarification of the paragraph provided in Ot.prp.nr 33 elaborates on the limits of public
space. A statement made in public is any statement written or verbal which is available
to be seen or heard by a significant number of people (Ot.prp.nr33: 214). Hence a
facebook post would be considered as public. This is not dependent on the privacy
setting of the account, as one usually has a certain amount of friends on facebook, which
would constitute a significant number of people. This would also apply if one uploaded
a video or a statement to a webpage, even if the page received no views it would still be
classed as public space, as it is available to a significant amount of people (Ot.prp.nr33:
215).

23

3.5 The Online World
Right wing extremists were early to adapt to the online world, by 1996 there were
several webpages created by right wing extremist promoting their opinions (Jupskås,
2012: 183). The Internet is without doubt one of the most important propaganda
channels and social media is a platform frequently used to radicalize people (Jupskås,
2012:183-184). The Internet has made sharing, spreading and acquiring information
incredibly easy. The downside to this is found in cases of radicalization (Sunde,
2013:59). Spreading propaganda and conspiracy theories is easier now then ever. One
of the traits identifying right wing extremism is the belief in conspiracy theories. These
theories are now more easily spread. They may also appear as more legitimate for
uncritical readers when found online. The issue of fake news has become such a big
problem. Recently three Norwegian media institutions have come together to prohibit
them through in depth fact checking (Falch- Nilsen, 2017). The aim of this is to increase
the readers’ trust in the media. Most online newspapers have forums open for public
debates. While it is important to create spaces for open debates and discussions, these
platforms also provide a place for people with extreme opinions to voice them. The
forum owners have been strongly encouraged to oversee these discussions (Sunde,
2013:44). Moderators for example constantly watch VG´s comment fields. Their job is to
oversee the discussions and remove comments that are considered inappropriate or too
offensive. Their comment field is connected to facebook and one needs to have an
account there to comment, hence it is not possible to make an anonymous comment.
Research has found that social media channels are being used to convey information
related to methods of violence, battle techniques, and how to use and create explosives
(Sunde, 2013:58). Some would say that these guides are encouraging or helping people
to commit crimes, which is illegal. The issue with these guides found online is that the
person behind them may be out of reach for the Norwegian legal system. The Internet
crosses state borders, hence making it difficult to police and prosecute crimes
committed online. (Sunde, 2013:65). This is especially important to keep in mind in this
research, as it is limited to the Norwegian legal system, which has significantly limited
power over information found online.
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3.6 The Power of Words
Blakar (1996) claims that there is power in language (Blakar, 1996:29). Language is an
essential tool to communicate. It helps us present our identities, form bonds with each
other, or create distance between one another in both written and verbal form (Blakar,
1996:30-35). Interpretation of language is very important, what the sender of the
message means may not be understood in the same way when the receiver interprets
that message. As mentioned previously, in legal interpretation the message is
interpreted based on how a “normal” person would read the message. Hence it is the
majority who decides how language should be understood. It is therefore the majority
who dictate what is to be considered as humours or serious, independent of what a
minority group may interpret as offensive. The excuse of humour is commonly used to
excuse rude or inappropriate comments. By excusing it as humour one is also placing
the blame on the person interpreting the message as something else, claiming that they
do not understand humour or are overreacting (Nilsen, 2014: 94-95).
The effect of aggressive and hateful speech has been debated by academics for a long
time. This debate is still a current topic and an on-going disagreement. Some claim that
being able to voice these opinions relieve the pressures and distresses what people are
feeling, providing them with a tool to channel their frustration (Jupskås, 2012: 212).
While others claim that this contributes to spreading hate and may fuel and encourage
others, and that this is the first step towards physical actions (Mullen and Leader,
2008). Allport (1954) claimed that spreading hate speech was the first of many steps
leading towards extreme actions. He referred to this step as the Antilocution, this lead
to hostility, exclusion and rejective behaviour. He claimed that there was no bite
without bark, meaning that most violent acts motivated by hate did come with some
pre- warning through hateful speech. His theory has received support from more recent
research (Mullen and Leader, 2008: 195).
This research is built on the interpretation of words and the legal consequences they
may have. It is therefore a given that there is a firm belief that there are power in words.
If there were no power in words there would not be legislation aimed at managing the
hateful ones. Some of the possible consequences of dangerous rhetoric have been
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presented previously; these convictions may in some cases lead to acts. Limited
freedom of speech may be seen as controversial as it is considered such an important
and fundamental right. The eminent importance of freedom of speech cannot be
discarded. This does not mean that it should not be up for regulation, when abused. This
also functions as a general deterrence, guiding people to what is acceptable and what is
not. There is power in words. They can be used to encourage violent acts. They can be
used to dehumanise people, and they can also have some serious legal consequences.
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4. Analysis and Findings in Numbers
The analysis and findings will, after careful deliberation, be presented in a dual form.
First I will present and explain the significant data and statistics found in the research.
This part of the research is aimed at portraying the bigger picture of the research, fully
grasping the scope of the research. The next part will be a presentation of the analysis
and findings from the in-depth analysis of some selected legal judgements. These
sentences have been chosen based on their relevance in achieving a deeper
understanding of how right wing extremist ideology are viewed in a legal context.

4.1 The Data
The aim of categorising and sorting the sentences was to provide a clear picture of the
data used in the study. As mentioned in the methodology chapter it is important to be
open and to explain the process of the study. I see this as a relevant contribution to
achieve a better understanding of the overall picture of the data used in the study. The
categorising and sorting of the sentences contributed towards the selection of sentences
chosen for in-depth analysis. The aim was to choose sentences both based on their
relevance towards the research topic, but also to achieve a somewhat representative
selection based on the overall data. Categorising the data simplified this process
considerably. The second aim of categorising the data was to provide an understandable
overview of the data. This overview will hopefully make it easier to see the bigger
picture of the data, making it easier to relate detailed findings in the in-depth analysis
into a broader context.
The Supreme Court rulings were collected through the use of Lovdata, as mentioned in
the methodology chapter. The sentences that were chosen varied greatly in relevance
towards the legal paragraphs. What they all have in common is that they were all
considered to bare some relevance by Lovdata. The collection provided 43 individual
Supreme Court rulings. Of these 43, three rulings appeared twice during the research,
for two different legal paragraphs. This made it obvious that the search provided a wide
variety of rulings, where the determination of relevance could be as little as a mention
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in the ruling. An example of this is found in ruling HR-2012-1445-U, a ruling that
showed up in the search for both §140 and §135a. Even though §135a is only
mentioned once in the whole ruling, and this was related to previous work aimed at
legal interpretation of public space. While this court ruling is highly relevant towards
achieving a more recent understanding of the interpretation of §140, it carries little to
no relevance for interpretation of §135a, and is even less relevant for the aim of this
research. Nevertheless it provides valuable insight into how the sources were collected
and their great variation in relevance.
Sorting the data started with forming categories. During the sorting it became obvious
that further categories was necessary. Table 2 presents the results of the appeals, while
Table 3 present the numbers of which party appealed. The categories for Table 2 started
with appeal dismissal, to clarify this covers all sentences where the Supreme Court
came to the conclusion that the appeal held no grounds to be retried. Neither at a
Supreme Court level nor a lower levelled court. Consequently the case is finished in the
Norwegian legal system, it may however be appealed to the European Court of Human
Rights. Appeal Vacated was not a part of the pre-planned categories, but became
necessary during the process of sorting data. This entails that the appeal is sent back to
one of the lower appeal courts, to be retried there, sometimes with new instructions
regarding legal interpretation provided by the Supreme Court.
The remaining categories in Table 2 are pretty straightforward. Acquittal represents
cases where the accused was found not guilty. Reduced Sentence represents the cases
where the Supreme Court found mitigating factors or used a different interpretation of
the legal paragraph, which then lead to a lower sentence. Sharpened Sentence refers to
the cases where the Supreme Court found aggravating factors or used a different legal
interpretation of the legal paragraphs leading to sharpened sentence. The last category,
Low Relevance, was also created throughout the sorting process. This category covers
all sentences where the legal paragraphs carried little importance to the sentence. It
also includes sentence with unclear results, for example in cases of appeals related to
prison detentions being appealed. This is clearly a broad category; this is however to be
expected when the searching tool used to collect the sources includes cases of varying
relevance.
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The categories presented in Table 3 concern which party made the appeal; it is even
more straightforward than in Table 2. There was chosen three categories: Prosecution,
Defendant and Private Prosecution. Prosecution includes all appeals made by the
prosecuting party, but also cases where other state related representatives applied for
some sort of Supreme Court ruling. In cases where the Defendant appealed it is the
accused, or in some cases already sentenced party, who submit the appeal. In some
cases there are several defendants in a case, it does not matter if all or only some of the
defendants appeal. Private Prosecution cases are rare to find related to the legal
paragraphs chosen for this study. The private prosecution cases found in this study
were also in the low relevance category in Table 2. In Private Prosecution cases the
offended party is the one to raise a case against the defendant, hence the Prosecuting
party is not impartial as it is supposed to be in most legal cases lead with a regular
Prosecution.

4.2 Statistic Findings
Table.2 provides a presentation of the results of the appeals. As to be expected the
majority of the appeals ended in dismissal. This result is unsurprising when one
compares it to the statistics presented by the Courts of Norway (Domstol, 2016). They
present annual statistics on their homepage www.domstol.no. Before the case can be
considered it is assessed by the Appeals Selection Committee of the Supreme Court of
Norway. They consider the case, the legal interpretation presented, and other factor
that may impact a possible misjudgement in the case. They are especially focused on
cases that present issues in need of clarification of the law to aid the legal development.
The Supreme Court in Norway sets the precedent for all the lower courts, hence it is
important for them to bring forward cases that raise questions related to legal practice.
Low relevance cases are the second largest group found in Table.2. As mentioned
previously this is largely due to the searching tool used to collect the data. These cases
differ from the other categories since they are categorised due to their lack of relevance
unlike the others, where the categories are based on appeal results. I see it as important
to include these sources in the statistics, mainly because they appeared in Lovdata.
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However I see it as unwise to include them in any of the other categories, as they
represent other types of cases, where the legal paragraphs chosen for this study are
only briefly mentioned. The results of the other categories need no further elaboration,
as they are pretty clear. I do want to re-mention that the legal paragraphs have changed,
hence why there are at least two listed together in the Tables. Further details regarding
the data and the legal paragraphs were presented in Table 1 in the methodology
chapter.

§186/ §349a
Appeal

2

§185/ §135a

§183/ §140/ §160

Total

6

10

18

3

2

5

1

1

4

9

Dismissed
Acquittal
Reduced
Sentence
Sharpened

5

Sentence
Appeal Vacated
Low Relevance

1
1

5

1
7

13

Table.2
Table 3 is a presentation of which party filed the appeal. The table shows that majority
of cases where appealed by the defendant, 7 more to be exact. The smallest group was
by far cases of Private Prosecution. What is interesting is that cases related to
§135a/§185, the numbers of cases appealed by the defendant, are the doubled of the
ones appealed by the prosecution. I find it difficult to read anything into these results
only based on the numbers themselves. The aim is that these results will be further
explained through the in-depth analysis in the next chapter.
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§186/ §349a

§185/ §135a

§183/ §140/ §160

Total

Prosecution

1

6

12

19

Defendant

2

12

12

26

Private

2

2

Prosecution

Table.3

1.4.1 The Problem with §140
The choice to include §140 was a tough one. From the beginning of the research I was
unsure if there was any relevant information related to this study to be found in
sentences connected to this paragraph. After reading a report by Sunde (2013) on
preventing radicalization and violent extremism online, I saw it as important. She
provides future advice for preventing crimes and radicalization; one of them is to follow
up on online encouragements to commit crimes (Sunde, 2013: 65). It was then
interesting to see if there was any recent Supreme Court Rulings to be found related to
§140. The process of categorising the data showed that there were few recent Supreme
Court Rulings to be found. Out of 25 cases 19 where from time space between 19091974, making them less relevant for this research. In most of the cases the accused was
charged for encouraging others to refuse military service, which was illegal. Many of
these cases were also connected to military jurisdiction. I find these cases to be of little
relevance to this research, nevertheless there are 6 more recent rulings, sadly these too
were considered to be of little relevance for a in depth analysis.

1.4.2 Six Traits of Right Wing Extremism
The six traits to identify right wing extremism were presented in the theory chapter.
These six traits were as mentioned worked out by Jupskås (2012). I decided to use these
six traits to categorise the sentences. As mentioned before there has been some
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unexpected challenges concerning the data, hence why it made sense to exclude these
Supreme Court rulings from the six-trait categorisation. They have therefore all been
put in the category Other. The sentences included in this category are the 19 cases
related to §140 that were found to be less relevant, as well as the cases in the Low
Relevance group described in Table 2. Of course some of these cases have overlapped
making it 24 cases in the Other group. The remaining categories are then spread out on
a spectrum, stretching from no traits to the full six traits. These traits have to have been
mentioned in the Supreme Court ruling, in relation to the defendant. In private cases
both parties will be considered. The mention of a trait can be anywhere in the text, from
all parties apart of the case. The outcome of the appeal holds no influence over the
inclusion of a mention. The reason behind this is that this presentation is only supposed
to function as a more superficial reflection of the data. It is in the in-depth analysis that I
aim to explain, contextualize and critically reflect on these finds further.

Supreme

Supreme Court

Court Rulings

Rulings

No Traits

6

Ethnic Nationalism

7

1 Trait

3

Anti- Democratic

4

2 Traits

4

Attitudes

3 Traits

0

Authoritative

4 Traits

3

5 Traits

1

6 Traits

2

Other

24

Table.4

3

Sentiment
Racism

13

Xenophobia

7

Conspiracy Theory

6

Table.5

Table 4 presents a overview of traits found in the Supreme Court rulings. The traits are
not specified in Table 4. Hence the cases with traits may be any of the traits listed in
Table 5. Table 4 is only aimed at representing a overview of the number of traits
present in the rulings and does not specify what these traits are. As the tables show
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there was a variation amongst the sentences, the majority of the sentences belonged in
the Other group. One can also see in Table 4, that there are several cases where none of
the six traits were observed in the ruling. I found that the most unexpected find is that
there were all of 2 rulings where all six traits were possible to observe to some extent.
The most commonly observed trait was racism. This is unsurprising when majority of
the legal paragraphs are targeting crimes based on hate speech and discrimination on
the basis of religion, skin-color, national or ethnic origin and sexuality.
The findings presented in this chapter are intended to provide a better overview of the
data and the general information within the data. This will hopefully provide insight
into the research process, and the further selection of data used in the in-depth analysis.
The in-depth analysis is built on some of the information presented in this chapter. In
the discussion chapter the correlations (or lack there of) between the findings
presented here and the findings in the in-depth analysis will be explained.
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5. Analysis and Findings in Depth
This chapter is the second part of the analysis and findings, here I will be presenting the
findings gathered from the in depth textual analysis of the Supreme Court Sentences.
The previous chapter explained the foundation of the selection of sources for the indepth analysis. The sentences that have been chosen have been based on both their
estimated representativeness of the data as well as their perceived relevance related to
the research question. There has been a clear amendment since the beginning of this
research, related to the chosen legal paragraphs. §140 has (as mentioned in the
previous chapter) turned out to be of considerably less significance than expected.
Although sentences related to §140 represent a significant amount of the sentences, I
have still chosen to exclude them from the in depth analysis. This is based on their lack
of relevance in enlightening the research questions. Although this decision in itself is of
significance hence why it will be further explained in the Discussion chapter.
The sentences and the findings gathered from them are presented chronologically
which is also the same order that they were analysed. This is to show the progression
regarding the legal interpretation of the legal paragraphs. The earliest sentence
presented is dated in 1977 and the most recent is from 2017. The sentences do to some
extent reflect some of the on-going societal debates, as well as they provide insight into
the then current society. This chapter will mainly be focused on presenting the
individual sentences and the findings within them. The aim of this is to achieve a deeper
understanding of the sentences themselves before placing them in a broader context in
relation to one another. The Discussion chapter is aimed at providing this broader
picture of the sentences, bringing the findings from the different sources together.

5.1 RT- 1977 s.114
Through an interview with the national newspaper VG (Verdens Gang) a sixth form
teacher claiming to hold a nationalist ideology delivered some questionable statements
while being interviewed on neo- nationalist activities in Norway. These statements
were reported for being in breach with §135a of the General Civil Penal Code. The
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defendant received a suspended sentence of 120 days in prison, as well as to pay 500kr
in court costs by the lower courts and appealed to the Supreme Court based on the
application of law, the legal proceedings and the sentencing. The offensive and cruel
statements in this case were mostly aimed at Jews, although foreign workers and people
of “other races” were also mentioned. The statements showed sympathy towards the
Nazis and denied the prosecution of Jews during the Second World War. He also
signalled his support towards how the Jews were treated during the Second World War
(RT- 1977: 116). He also makes it clear that he does not consider Jews as Norwegians,
and claim that if they were to insist on staying in Norway they should be gathered in
their own local community so that they do not take up room and positions from
Norwegians (RT- 1977: 116).
He claimed that his statements were not in breach of §135a for a number of reasons.
Firstly, it was claimed that his statements founded in his political and ideological beliefs
were protected by the constitutional right to Freedom of Speech, §100 in the Norwegian
Constitution. Secondly, he claims that he did not aim to spread these statements to the
general public, that it was in fact, the newspapers and the editors of the articles who did
this. One of the conditions for §135a is that the statement has to be made in public space
or available to a certain amount of people. It was also claimed by the defence team that
the defendant was portrayed in an unfavourable way, through the use of a witness,
causing unnecessary dislike from the jury.
The Supreme Court disagreed with the defendants’ arguments and supported the lower
courts interpretation of §135a. It was made clear that the content of the statements
qualified as hateful and contemptuous enough to fall under §135a. The criminalization
of these statements was not seen as being in breach of the constitutional right to
freedom of speech (RT-1977:120). While one is encouraged to be careful when
sentencing in relation to §135a it is made clear that sentences related to §135a are not
automatically in breach with the constitutional right to freedom of speech. The context
of the interview was also refused as grounds for acquittal, the Supreme Court do not
accept that the fact that this was a newspaper interview as excuse for the spreading and
occurrence of statements. The Supreme Court came to the conclusion that the appeal
had to be dismissed, leaving the lower court sentence standing.
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The defendant attacked a large group of people solely on the basis of their religious
beliefs, claiming that the previous genocide aimed against them was justifiable. His
opinions are without doubt portraying right wing extremist views. On the table
presenting right wing extremist traits (found in the previous chapter) it was easy to
identify 5 of the 6. These statements are to be considered as extreme, and was seen as
not only unwanted utterances but also criminal ones by the Supreme Court. The group
under attack in this case have been attacked several times historically, and it is the
attack of this group that contributed to the international demand for legal protection
from hate speech. What I find interesting is that the constitutional right to freedom of
religion is not mentioned. The defendant is claiming that Jews should be segregated
from the rest of society, or preferably be deported from the country based on their
religious belief alone. The statement are not only to be considered hateful, they are also
suggesting that a large group of people should be stripped of both their human rights
and constitutional rights. There is another group under attack in this case, foreign
workers and all other different races. However the statements relating to them are not
discussed further, this in itself may be interesting. Is this due to the lack of a clear group
being criticised or is it simply due to the little space this comment had in the overall
interview. This case provides an example of how right wing extremist opinions are
understood within the legal system. There is however no doubt about the ideological
standpoint of the defendant in this case. His ideological standpoint and political views
are obvious and mentioned from the beginning.

5.2 RT- 1978 s.1072
This case has been referred to as “Leserbrev dommen” which may be loosely translated
to the Readers’ Letter judgement. The letter appeared in a newspaper, and was reported
for its attack on refugees, foreign workers, in particularly Pakistanis and Arabs. Both the
author of this letter and the editor of the newspaper were reported for being in breach
of §135a (Rt- 1978:1072). They were both sentenced and received fines in the lower
courts, both of the accused appealed to the Supreme Court. The ground for the appeal is
wrongful application of the law. Both of the accused emphasise that the groundwork for
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§135a states that this law is not intended to discourage people to voice their opinions,
and that this involves utterances that may be voiced in a more simplistic and sharpened
form containing exaggerations. If the interpretation of the law was to penalise opinions
voiced in this way they would consequently alienate a large part of society and only
leave room for the academically schooled people (Rt-1978:1073). It is further claimed
that the group under attack does not qualify as a race as the letter confronts attributes
related to foreign works and it does not attack a group based on their race or ethnic
background. The editor states that he is not culpable; as he was under the impression
that the views expressed in the letter were so unreasonable that they would not affect
the readers (Rt-1978: 1073).
The Supreme Court agreed in this case. The majority of the Supreme Court, consisting of
4 people, found that although the letter was written in a somewhat emotional,
exaggerated and unfounded, form it did not classify as a breach of §135a. There were
several factors to take into consideration regarding this case. Firstly it was believed that
a sentence in this case would signify that opinions expressed in this form would be
criminalised, hence muffling people sharing these opinions and using this “simple” form
of expression (Rt-1978: 1077). This would counter the wish to encourage open and
public debates for all. One of the aims of this ideal is for opinions to come out into the
open where they are seen and can be discussed from a variety of standpoints, hereby
avoiding that they silently grow in smaller communities undisputed. The second factor
the majority took into consideration was how this letter influenced the prejudice and
negative opinions towards the foreign workers. They came to the conclusion that
although the letter may influence the readers in a negative way and increase potential
prejudices, especially towards Pakistani workers, it did not cross the border for what is
to be considered as criminal (Rt-1978: 1077).
The minority of the Supreme Court, one person, disagrees on several points and argues
for the appeal to be dismissed, leaving the ruling from the lower court standing. The
minority sees the letter as an attack on mainly Pakistanis, claiming that the letter is
structure in a way that does target them as a race (Rt-1978: 1079). It is my
interpretation that the negative traits assigned to the foreign workers is based on ethnic
origin, especially since he names Pakistani, Turks and Arabs, and repeats this
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throughout the letter. The minority states the importance of protecting Pakistanis since
they as a minority group, stand out and are easily identified based on their looks leading
to be a target for prejudice and criticism (Rt-1978: 1079). The minority presents the
case in a different way than the majority; he states that the Pakistanis are entitled to
legal protection from utterances such as this, with an unfounded and prejudice
encouraging nature.
The acquittal in this case seems to be justified by a number of reasons. What is
interesting is how the lack of a clear group lead to confusion towards the position of the
group under attack. Although it is clearly stated whom the letter is specifically
concerning, Pakistani, Turkish and Arab workers, the majority of the Supreme Court is
still referring to the group as foreign workers. Referring to them as a joint foreign
worker group removes the focus on specific ethnic background, which would fulfil parts
of the criteria for §135a. There are also few descriptions of how the majority of the
Supreme Court viewed how the general public would perceive the letter, and how these
sorts of statements may affect the sensitive minority group being targeted. The
Supreme Court did not seem to discuss the position of the editor in any detail. Questions
related to his culpability in the case were not a topic. The author of the letter and his
opinions can at least be described as critical and prejudice towards Pakistani, Turkish
and Arabs. He shows sympathy towards people who discriminate towards these groups
and campaigns for immigrant workers to leave the country. His ideological standpoint is
not discussed, nor does he mention it. It is impossible to draw any final conclusions
related to his ideological standpoint, but he does share several similarities with far right
ideologies. His opinions seem to be excused to some extent, by interpreting the text in a
kind way and categorizing his statements as emotional, unfounded and overdramatic as
well as formed in a simplistic language.

5.3 RT- 1981 s1305
Referred to as the “Løpeseddel dommen” translating to “the Flyer sentence”. The
woman was reported for spreading an estimate of 16 000 flyers representing an
organisation fighting what they refer to as harmful immigration in Norway. The content
of the flyers were considered as a serious attack on the religion Islam. The defendant
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confirms that she is mostly sceptical of the religion Islam, and that she considers it as a
barbaric and harmful male dominated religion that strongly oppresses women. In the
lower court she received a suspended sentence of 120 days in prison (RT 1981:1305).
She appealed her sentence on the basis of wrongful application of the law, as she claims
that due to the fact that her statements are facts, hence true, they are not eligible for
prosecution under §135a. She also claims that her previous statements, that have also
been reported the content was of the same meaning, these reports were all dismissed
(RT 1981:1316). She therefore assumed that statements bearing this content were
acceptable, and did not consider these more recent statements as crossing any
criminalising line.
The minority of the Supreme Court, consisting of two people, found that the appeal
should be dismissed, and that the lower courts ruling should remain without
alterations. The minority considered the first claim regarding the factuality of the
statements. The dissenting party found that there is no point in attempting to measure
the truthfulness of a statement expressed in such an emotional way that is difficult to
relate them to facts. The minority also claims that several of the points in the flyers
would not be in breech with §135a, for example the focus on social benefits and the fear
of social issues arising with the arrival of Islamic immigrants (RT 1981:1314). It is the
direct attacks on Islamic immigrants and their attributes and abilities that the minority
finds to be punishable under §135a. Although the minority found that parts of the flyers
would be considered as contributions to political policies on immigration, they changed
in light of the other parts of the flyers, which were considerably more aggressive and
prejudice in its form.
The minority draws out some specific parts of the flyers were the author attempts to
strongly connect Islamic foreign workers with criminal behaviour, she even goes as far
as stating that the Quran encourages them to: “steal from the white race” (RT
1981:1315). The minority also react strongly to the fact that she condemns the building
of a Mosque in Oslo, hence suggesting that they should not have the constitutional right
to freedom of religion. The minority clearly states that it is the effects these flyers may
have on increasing prejudice and negative attitudes to unreflective and vulnerable
readers that is of concern. The minority also addresses the defendant claim that
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previous statements being dismissed when reported lead her to believe that this was
legally acceptable. He claims that these flyers are interpreted as more of a direct attack
on Islamic foreign worker, unlike the previous statements that were seen as having
more of a political agenda and formulated in a less callous way (RT 1981:1316).
The majority of the Supreme Court, 3 people, found that the sentence should be lowered
to a suspended prison sentence of 60 days (RT 1981:1319). They agreed and shared the
same view of the case as the minority on several points. They did however see the case
somewhat different on some points. Their interpretation of some of the parts of the
flyer differed from the minority. The majority also brought up that parts of the flyers
were more relevant for §142, the blasphemy law, since it so clearly attacked Islam as a
religion. However the prosecution found that the case was not severe enough due to the
high general preventive threshold, which needs to be for a potential prosecution under
§142(RT 1981:1318). They also referred more to previous Supreme Court rulings in
particularly the importance of accepting more boldly and simple phrased statements.
This is to encourage all people of society to contribute to political debate and not to
alienate lesser-educated people. However there are limits and the fact that this flyer
was part of a campaign made it more serious making it seem as more of a thought
through action (RT 1981:1318).
The flyers in this case were apart of a campaign aimed at getting Islamic workers out of
Norway, and to enlighten people about the danger they consider Islam to be. The beliefs
found in the flyers may definitely be interpreted as being of the far right kind, as there is
a clear focus on, nationalism, prejudice towards “outsiders” and the author seems to be
exploring some sorts of conspiracy theories, which she is convinced are to be factual
and true. I also find the rhetoric used by the Supreme Court, when referring to the
group under attack, interesting. It is specifically Islamic immigrants, especially foreign
workers, whom are under direct attack. This is a widespread group being generalised,
the way both women and men are being generalised is extremely offensive, and fuels
misguided prejudices many people may hold. The group under attack is by the Supreme
Court referred to as a “folkegruppe” which translates to a folk group or more simply a
people. I find this interesting because this too generalises a very widespread group
where their only known common feature is their religious belief.
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5.4 RT- 1984 s.1359
A pastor was reported for attacking gays during a radio program. One of his statements
was made through prayer where he asked for all homosexual people in high-level job
positions and within politics to be removed. The lower courts acquitted him, and the
prosecution appealed the case to the Supreme Court on the basis of wrongful
application of the law. The defendant claimed that the lower court ruling should stand
and that §135a could not cover religious preaching (RT, 1984:1359). This is due to the
legal safeguarding of freedom of religion, where religious preaching is considered as
highly important for religious practices. They also claim that this is not an issue of
prejudice but rather a person speaking of ones religious beliefs. It also mentioned that
this statement was a provoked reaction as a result of listeners calling in and attempting
to aggravate the defendant. The defendant also strongly questioned the fact that
homosexuals could no longer be considered as a minority, hence not in need of the
protection provided through §135a (RT, 1984:1360).
The majority of the Supreme Court, 4 people, accepted the appeal and found that there
were grounds for the Pastor to be sentenced under §135a. They stated when applying
§135a one had to be restrictive, due to the interwoven relationship this legal paragraph
has with the constitutional right to freedom of speech (RT, 1984:1366). They also
reminded that violating statement would have to be of a specially qualifying type to be
punishable. Although the majority found religious practice and preaching to be
especially protected, they found that this legal protection is not absolute. Therefore it is
room for statements presented in this for to be punishable. The majority found that
direct quotes from the Bible may not be considered as punishable, but the other parts of
his statements do offend and violate homosexuals in such a serious way that they
should be punishable. His statement about removing people from their jobs based on
their sexuality, goes beyond faith and preaching, and directly encourages discrimination
(RT, 1984:1366). Discrimination on the basis of sexuality is legally protected by §349a.
They also state that homosexuals are still considered as a minority and a vulnerable
group. The majority disagreed that the provocation would excuse the defendants
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actions, and claim that he, as a leader of a radio show, should be prepared for the
occurrence of such provocations.
The minority of the Supreme Court, one person, found that the appeal should be
dismissed. The minority found that in this case the constitutional right to freedom of
speech weight heavier than the protection of minorities and vulnerable groups (RT,
1984:1367). Although the statements were harsh and offensive, he did not find that the
violating statement was of a qualifying enough level to be punishable.
This case brought up several issues related to the interpretation of §135a. In particular
related to how this legal paragraph is to be understood in relation to the right to
freedom of speech and religious preaching. It is my understanding that there is a great
deal of tolerance towards religious preaching, however it was the encouragement and
claim for active discrimination that crossed the punishable line in this case. It was
suggested that the Pastor used his faith to justify these statements this was not
discussed any further by the Supreme Court. This is a highly interesting case that
provides furthered insight into how §135a is to be understood and utilized.

5.5 RT- 1989 s.1336
The defendant was reported for being in breech of both §390, peace disturbance, and
§135a hate speech. He had over a period of time been harassing a business owner, both
with racist slurs and insults and by driving a moped up the stairs to the establishment
owned by the offended and causing other disturbances. The defendant received a
suspended prison sentence of 24 days and a fine of 3000kr, from the lower courts. The
defendant then appealed on the basis of wrongful application of the law (RT, 1989:
1336). His main argument was that his offences were not applicable to §135a.
The Supreme Court accepted the appeal and found that the application of the law had in
this case been wrongfully applied. The main issue presented by the Supreme Court was
the interpretation of §135a and its core protective function. They explained that §390
was a more appropriate as it is aimed at limiting potential frightening, annoying or
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inconsiderate behaviour aimed at another person. §135a on the other hand is aimed at
protecting a person or a group of people from being discriminated against (RT, 1989:
1337). Although the accused was proven to have used race related insults to the
offended party, this was not sufficient enough to meet the strict criteria of §135a. It was
also found that during the early deliberations of the case it was not stated clearly
enough, for all legal parties, that §135a was to be considered by the court. Consequently
the sentence was softened, removing the suspended prison sentence of 24 days but
leaving the fine of 3000kr as it was (RT, 1989: 1337).
The legal interpretation of §135a observed in this case is interesting for several reasons.
It provides clear guidelines of how to understand the aim of this paragraph, its function
within legal frames, but also on a wider societal base. The main aim is to hinder
discrimination on the basis of ethnicity. I do however question how one is to be certain
that the motive behind the pestering of the offended party was not racial. The
motivation leading to the sentencing is never explained. This could however be an
indication that motivation is not to be considered as relevant in legal cases such as
these. It is my understanding that if the person being harassed were targeted due to
ones ethnicity, this would be considered as discrimination hence qualifies for being in
breech of §135a.

5.6 RT- 1997 s.1821
This case also referred to as “Kjuus- kjennelsen”, received a lot of attention from the
media and the public. Jack, E Kjuus, was the leader of the political party White Electoral
Alliance, which was a far right, white nationalist political party. The party program was
so extreme that Kjuus was reported for being in breech of §135a (RT, 1997: 1821). In
the party program they suggest extreme measures to control the immigration in
Norway. Firstly one of their main goals is to help all immigrants back to their country of
origin. If people have been adopted or is in an interracial relationship, they may only
remain in Norway if they agree to be sterilized and if they themselves have children
these must also be sterilized. If they then should become pregnant they would be forced
to have an abortion. The aim of these suggestions was to preserve the Norwegian
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ethnicity as it is, in fear that it may vanish due to contributions from other cultures and
races. The political program clearly states that their concern only regard immigrants
and adoptive children of colour, from outside of Europe (RT, 1997: 1822). They regard
immigration from Europeans as a non-threat as they are easier to assimilate. The
defendant received a suspended prison sentence of 60 days and a fine of 20 000kr in the
lower courts. The defendant appealed the case to the Supreme Court on the basis of
wrongful application of the law (RT, 1997: 1822). The Supreme Court evaluated the
case in a plenary session, since sentencing in the case could be in confliction with the
constitution. While all members of the Supreme Court are supposed to be present in a
plenary session, there were only 17, since 3 Judges were recused due to potential
conflict of interest.
The majority of the Supreme Court, 12 people, concluded that the appeal should be
dismissed. This was based on the fact that the legal interpretation and application of the
law was indeed considered as correct (RT, 1997: 1833). The main arguments brought
up in this case was the fine balance of the fundamental right to freedom of speech
limited by the prevention of hates speech. As seen in previous Supreme Court rulings it
is plausible to sentence people under §135a without breeching the fundamental right to
freedom of speech (RT, 1997: 1826). The aim of §135a is to prevent racial
discrimination, this law was included into the Norwegian legal system meet the criteria
set by the United Nation as part of an initiative to fight all racial discrimination. The
majority of the Supreme Court clearly outlined the limits and criteria of §135a and
contextualized it within the frames of this particular case. This made it easy to follow
their line of thought and how they analysed and interpreted the case.
The majority of the Supreme Court found that the group targeted in the party program,
immigrants and adopted people with darker skin, which was estimated to be 140 000 of
in Norway, were considered to be a minority group especially in need of protection
from discrimination (RT, 1997: 1830). When it came to the statement the Supreme
Court looked closely at how they would be understood and interpreted by the general
public in its full context. They concluded that the statement would be read as extremely
offensive and the measurements suggested to avoid ethnic pluralism in Norway was an
especially harmful attack on the targeted group and their human worth. The statements
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are a clear example of the type of scornful statements §135a is aimed to protect against
(RT, 1997: 1832,1833). The majority of the Supreme Court also discussed the language
used in the statements in the party program. The defendant claimed that due to the
formal and clear form of the language the statement would be void of prosecution based
on §135a. However the Supreme Court emphasized that this cold and formal tone of
language had a more forceful effect on the reader (RT, 1997: 1832).
The statements are presented through a political party program, hence more tolerance
should be shown for its content, they are so extreme and suggest measures that would
defy human rights. Political statements are considered to be of specially protected from
prosecutions of this kind, there are however limits. Hindering such statements even
from a political party is not considered as weakening the democratic processes but
rather protecting it from notions such as ethical cleanings (RT, 1997: 1832). The
majority of the Supreme Court is not denying the political party their right to existence
by criminalizing these statements; they are merely stating that the suggestion to use
brutal and illegal measures to “fix” their perceived problem is not acceptable. Nor is it
acceptable to target groups of people on the basis of their skin colour, which is how they
interpret these party program statements.
The minority of the Supreme Court, 5 people, concluded that the appeal did in fact hold
grounds and claimed that the defendant was to be cleared of all charges. They based
their decision mostly on the fact that the statement was of a political kind, presented
through a party program (RT, 1997: 1834,1835). They claimed that the constitutional
right to freedom of speech did outweigh the possible damage these statements may
pose. The fact that they were political statements strengthened the protection of the
statements according to the minority. The minority also clarifies that the government is
not to dictate the political opinions the general public has. By criminalising opinions of
this kind when they are voiced, no matter their popularity or their literal form, one
would be hindering the democratic process that are protected by the Constitution (RT,
1997: 1836).
This case is brings to light several interesting aspects of the interpretation of §135a and
how it functions in practice. The main question in this case is the limitations of §135a
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due to its connection to the constitutional right to freedom of speech. The conclusion
presented by the Supreme Court tells us that the constitutional right to freedom of
speech is not absolute and does have its limitations. Another aspect of §135a brought to
light through this case is the strong position held by political parties. They too are not
freed from responsibility of their statements. The statements in this case were
extremely degrading towards immigrants of colour and their human worth. While it is
believed that healthy discussion and space for a variety of opinions is important, such
statements are suggesting such extreme measures and attack a large group of people
considered to be a minority that there has to be limitations.

5.7 RT- 1999 s.1192
A 36-year-old woman was accused of discrimination §349a. She had been paid to
present several properties that were up for rent, in some of the ads it was clearly stated
that the properties were only available for Norwegian people with a full time job. The
woman was freed from all charges in the lower courts, the case was appealed by the
prosecution on the basis of wrongful application of the law, to the Supreme Court. The
main argument for the appeal was that the prosecution disagreed with the lower courts
in their decision that the woman should be acquitted on due to her ignorance of the
illegal nature of the act she was committing (RT,1999: 1192,1193).
The Supreme Court clearly lined out several aspects of this case making it easier to see
the case within the legal frames related to discrimination. They start by lining out the
history and aim behind §349a. This included the international commitments that lead to
the paragraph being created. They also explained how there had been suggested
changes to §349a, these changes included widening the reach of the paragraph (RT,
1999:1194). The Supreme Court then went on to explain the actual circumstances
concerning the case.
The accused ran a sort of file system for real estate; this file system provided factual ads
about the different properties for rent. One information option in the file system was
called “Landlords wishes”, in this section the wish for a “Norwegian in a fulltime job”
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was stated. The Supreme Court held no doubts that in this context Norwegian were
referring to ethnic Norwegians and not to having a Norwegian citizenship (RT,
1999:1195). This means that certain users of the company service reject potential
tenants based on their ethnicity. §349a is to be interpreted in line with current social
changes related to discrimination. They based their conclusion to acquit the defendant
based on the fact that there is no evidence that the accused did personally discriminate
anyone by denying them the services her business offered (RT, 1999: 1196). The
Supreme Court did not consider it as necessary to elaborate on the successful meeting
of the terms of acquittal based on §57, ignorance of the illegal nature of an act.
This case presents some interesting facts that are especially relevant to current
interpretation. This is one of the most recent Supreme Court rulings concerning 349a, 6
years after this decision the new General Civil Penal Code of 2005 was implemented.
This case also clearly outlines that responsibility business owners had in trades were
they only operate as a sort of middleman. The main factor that acquitted the accused in
this case was that there was no personal and direct discrimination from the business
owner. It was however clearly stated that changes in how to interpret §349a is linked to
changes in the current society and its perception of the best way to deal with the issue
of discrimination.

5.8 RT- 2002 s.1618
During an unauthorized demonstration formed by the Neo-Nazi group Boot Boys the
leader held a short speech, in which he presented some rather questionable statements.
Consequently he was reported for being in breech of the General Penal Code §135a, hate
speech. The case raised against the accused included several incidents ranging from
gross theft, sexual offences, initiating an unauthorized demonstration to hate speech.
The accused was freed from all charges related to §135a during the first trail. Both legal
parties appealed the sentence, the defence appealed over the sentencing while the
prosecution appealed over the question of guilt secondarily the application of law
related to the charge for §135a (RT 2002:1618-1619). The Court of Appeal found the
accused guilty of being in breech of §135a; they specified that it was the statements
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attacking the Jews and not the one aimed at immigrants that lead to the conviction. The
defendant then appealed to the Supreme Court on the basis of wrongful application of
the law. The prosecution accepted the sentence, however they did suggest that the
statements aimed at immigrants were to be reconsidered if possible. The Supreme
Court only accepted the appeal related to wrongful application of the law. The Supreme
Court evaluated the case in a plenary session, since the sentencing the case could be in
confliction with the constitution.
The majority of the Supreme Court, 11 people, found that the accused was to be
acquitted for the charges raised against him relating §135a. They emphasised that the
statements would have to be interpreted, especially to figure out if they symbolized set
of opinions by indirectly referring to them. The majority found that one is required to
be careful not to apply a set of opinions to a statement if it is not clearly stated, this to
not limit the constitutional right to freedom of speech too much (RT, 2002: 1628,1629).
They repeatedly referred to the sentence RT- 1997- 1821, the Kjuus Sentence. The
majority found that this sentence provided clear guidelines of how to interpret §135a
and what sort of statements this paragraph was aimed at. The majority also informs
that the Kjuus sentence was appealed to the European Court of Human Rights where it
was judged to be inadmissible, hence the sentence provided by the Norwegian Supreme
Court was considered as a correct and suitable sentence (RT, 2002:1624).
The majority of the Supreme Court interpreted the statement in a different way than the
Court of Appeals. While the Court of Appeals viewed the statements as an improvement
and encouragement to the consideration of the Nazi ideology seen in wartime Germany,
the Supreme Court saw these statements as an encouragement to fight as Hitler and
Hess did to not be silenced (RT, 2002:1628). The Court of Appeals saw these statements
in a context relating back to historically gruesome events, the very same events that
implied the need for §135a. The majority of the Supreme Court on the other hand saw
these statements as a response to the denial for their demonstration, a fight for their
freedom of speech were the mention of Hitler and Hess was only in relation to their
fight to express their opinions which they were penalised for expressing (RT,
2002:1628). The Supreme Court noted that although the speech mentions Nazism and
approves of ideas found in this extreme ideology there is no evidence that the
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statements approve of the extreme measures related to this ideology. The majority of
the Supreme Court also mentioned that the current Nazis have a tendency to deny the
genocide that occurred during World War Two, however they do not claim that this is
the standpoint for the accused.
The majority of the Supreme Court clarified that Neo Nazi organisations are not illegal
in Norway. By penalising statements aimed to show support towards Nazi beliefs, one
would indirectly be denying the organisation of Neo Nazi groups. They also clarify that
the context the statements were presented in, a group of an estimate of 30 people were
many were masked, may seem threatening and uncomfortable but it was not bordering
the line of what is illegal (RT, 2002:1629,1630). They also considered that the potential
for the statements spreading was limited. The majority of the Supreme Court also
highlights the importance of openness for all sorts of opinions in regards to public
debate. This view is gains support from previous Supreme Court rulings, were the aim is
to keep these opinions out in the open to stop them from evolving underground, hereby
being more difficult to survey and track (RT, 2002:1630).
The minority of the Supreme Court, 6 people, concluded that the appeal was to be
dismissed. His statements related to Jews and Hitler and Hess were so harmful that they
qualified to be prosecuted for §135a. The minority also agreed with the Court of
Appeals regarding the statements about immigrants, in that it did not qualify, but was
rather a expression of a “Norway for Norwegians” attitude which is considered as
breaking no legal boundaries. The main disagreement presented from the minority was
the interpretation of the statements. They emphasise the reaction from the standby
group, who strongly disapproved of these statements to the point that they immediately
reported them to the police. This provides insight into the context the statements were
delivered in and how they were perceived. The interpretation is supposed to be based
on how the general public would understand the statements; this provides insight into
just that (RT, 2002:1632,1633). The minority also highlights that common historic
knowledge does include an understanding of what happened to Jews during World War
Two, and what values and methods the Nazis supported. Considering this the
statements would easily be connected to show support of these extreme ideas and
actions (RT,2002: 1633).
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This ruling has been criticised in later years, and is considered to be quite controversial.
It should also be mentioned that the case would have had a different outcome if tried in
Court today (RT, 2012: 536, Section: 36). I agree with this criticism for several reasons.
It appears that the majority interprets in an overly kind way, which is incoherent with
how the general public would understand these statements. This became evident
through the reaction from the crowd observing the demonstration, which reported it
and clearly understood the statements different from how the Supreme Court chose to
analyse them. Although one should show great care to not apply views and meanings to
statements, there are limits. These statements are so clearly understood as celebrating
men who committed some of histories worst crimes, and instigating genocides were one
of their main weapons was propaganda and rhetoric. These are well known facts,
known by majority of the general public, these statements are automatically linked to
this, this is only made more clear by the immediate reports filed by onlookers. I strongly
question both the meaning and point of the comment made by the majority relating to
Neo- Nazi views on the actuality of the genocide. This comment seems so unnecessary
as they end the comment with stating that they do not claim to know if this is
representative of the accused own beliefs. I understand this as an attempt to further
separates the statements from being understood as sympathising and supporting the
genocide during World War Two. This sort of speculation only strengthens my belief
that the interpretation from the majority was overly tolerant and farfetched. I do
question if the topic of the speech influenced the ruling, the speech was a protest
against their refusal to demonstrate. It also strongly criticised the state and how it
limited the constitutional right to freedom of speech.

5.9 RT- 2007 s.1807
In an interview with the national newspaper VG (Verdens Gang) the leader of the Nazi
group Vigrid made some extreme statements regarding Jews, consequently he was
charged for breaking §135a. The police first shelved the report; they did not consider
the acts as breaking any laws. The people behind the report, Antiracist Centre and Main
organization for the Jewish community, complained this decision and the attorney
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general then decided that the report held grounds hereby in need to be tried in court
(RT, 2007:1807, Section: 3- 4). The lower courts found the accused guilty, and he
received a suspended prison sentence of 45 days. The accused then appealed the
sentence to the Court of Appeals who then acquitted the accused. The prosecution
appealed this ruling to the Supreme Court on the grounds of wrongful application of the
law claiming that the ruling from the Court of Appeals should be revoked (RT, 2007:
1807, Section: 15). The defence claimed that the accused could not be sentenced for
sharing his opinions, in this way, as he himself has not approached society with intent to
spread these opinions. He has merely given an interview with a newspaper, providing
insight into his group and their beliefs. The defence also question the fact that the
prosecution has not pressed charges towards the newspaper. They claim that if it is
legitimate for the newspaper to communicate these opinions, the person holding these
opinions cannot be charged (RT, 2007: 1807, Section: 19-21). The defence also bring up
the potential danger of forcing these unconventional opinions underground; this factor
has been mentioned as important in previous Supreme Court rulings on this topic.
The Supreme Court accepted the appeal and consequently revoked the ruling from the
Court of Appeals enforcing the ruling from the lower court. They explain their basis for
their decision which is complex and built on both previous Supreme Court rulings as
well as the main aim of §135a as explained through international commitments and
research (RT, 2007: 1807, Section: 25,32). It has previously been proven that there
should be a high tolerance for alternative and unconventional opinions being voiced.
§135a exists to protect exposed groups and minority from harmful statements, which
attacks or violates their safety, integrity or human worth (RT, 2007:1807, Section: 3334). The statements presented by the accused do without a doubt cross the line. Not
only is he claiming that him and his organization are at war with all Jews, he refers to
them as “not humans but parasites”, and insists that they need to be cleansed out. This
sort of rhetoric bares several parallels to Nazi beliefs and the ideas leading to the
genocides during World War Two. The Supreme Court also highlight that the accused is
the leader of this organization were he trains all the members how to use weapons and
battle techniques. He also stated that he would not be sorry if something happened to
people he did not wish to have in this country, and that he could not control what the
members did out of their own initiative. The mentioning of violence and the insistence
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to cleanse the country of Jews is considered by the Supreme Court to be so extreme that
they fall under the strict criteria of §135a (RT, 2007:1807, Section: 43). They also
mention that it is these factors that separate this case from the Boot Boys case, were
there where no direct measures suggested.
This case is a clear example of the preventative aim of §135a. The language used in the
statements dehumanises the targeted group, this sort of rhetoric is historically proved
to be destructive and very powerful. The Supreme Court also reacted to the
encouragement of violence. These statements seem to be clear examples of why §135a
exists. This sentence sends an important message to both society but also to the group
the accused leads. The original newspaper article is an interview with the leader
regarding a sort of communion he has in his organization. There are several young and
impressionable people in his organization. The fact that he is teaching them about these
extreme ideas as well as training them in violent techniques is concerning. The accused
has also been previously sentences for a number of crimes, for example, the spreading
of racist propaganda, illegal possession of a weapon and violence against the police. The
sentence of 45 days in prison may seem harsh, but considering his previous offences as
well as the extremity of his statements, it is understandable.

5.10 RT- 2012 s.536
A customer at a nightclub verbally abused a doorman the abuse was mainly aimed at his
skin-color and ethnicity. The customer also questioned the ability the doorman had to
do his job due to his ethnicity. The customer was reported for being in breech of §135a,
and received a suspended prison sentence of 18 days and a fine of 15 000kr in the lower
court (RT, 2012: 536, Section: 4). He appealed the case to the Court of Appeals who
rejected the appeal, he then appealed to the Supreme Court on the basis of application
of law regarding the question of guilt (RT, 2002:1618) The accused claimed that the
Court of Appeals were to strict in their judgement of the statement, and that penalising
these sort of statements would be incoherent with the constitutional right to freedom of
speech. They also considered that although there had been made legal changes to the
constitution and the limitations to freedom of speech, which does open up for more
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statements falling under §135a, these changes would not effect the type of statements
seen in this case (RT, 2012: 536, Section: 7-8).
The Supreme Court rejected the appeal, but provided a detailed explanation for their
decision they also repeatedly referred to previous Supreme Court rulings (RT, 2012:
536, Section: 17-19, 26- 31). This sort of interpretation is unprecedented in the
Supreme Court hence why it required more explanation. This is the first Supreme Court
ruling relating to §135a after changes was made to the constitution and the new General
Penal Code. One of the new additions to §135a is that the statement would not
necessarily have to be available for a larger number of people, as long as it is presented
within public space and heard/observed by at least one person (RT, 2012: 536, Section:
14-15). In this case this criteria is fulfilled as the statements were presented within
public space and heard by both the doorman as well as another witness who too was
working at the nightclub. The interpretation of the statements is pretty straightforward.
The accused repeatedly said that the doorman was incapable of doing his job due to his
ethnicity and skin colour. He also repeated this to the witness. The accused was
repeatedly asked to leave and refused this, stood in the street and continued abusing
the doorman. The aim of §135a is to prevent discrimination and racial prejudice,
something the Supreme Court sees as relevant for this case. They also find that people
in the service industry have the right to be protected from the type of violation found in
this case (RT, 2012: 536, Section: 39).
This case truly highlights the changes §135a has gone through. This is the most recent
Supreme Court ruling on §135a; it provides insight into how the legal changes made
work in practice. Previous Supreme Court rulings on §135a have been aimed at people
voicing political opinions aimed at a wider audience. This ruling provides insight into
the new and wider area that §135a covers. The Supreme Court also dismissed the
excuse that this sort of behaviour should be excused due to the accused being drunk.
The sentence generally seems to be less focused on the offender and his circumstances
and explanation, and rather more focused on the effects his actions have on the targeted
group or the direct victim of the acts. In previous Supreme Court rulings on this topic,
the statements have in some sort of way voiced opinions that contribute to societal
debates. The Supreme Court has been careful in their rulings due to fear of silencing
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alternative voices from public debate and hereby forcing them underground. In this
case on the other hand, the aim of the statements is solely to insult and violate one
specific person. By punishing these sorts of statements one does not risk excluding
people from political debates, one only sets a clear example that this sort of behaviour is
unacceptable.

5.11 HR- 2017- 534- U Appeals Selection Commission
This case received a lot of media attention, and was heavily discussed both in the press
and in social media. A woman was accused and sentenced for being in breech of §186,
discrimination. The accused had denied a woman her services in her hairdressers based
on the fact that the woman seeking the services was wearing a hijab (HR, 2017:534 –U).
The defendant appealed the case on the basis of wrongful application of the law and the
proceedings. The Supreme Court rejected the appeal. What they did clarify is that no
matter the other possible symbolic meanings connected to the hijab, it is considered as
a religious symbol (HR, 2017:534 –U). Hence denying someone on the basis of them
wearing a hijab is discrimination on the basis of ones religion.
As mentioned previously, this case received a great amount of attention, both from the
press and the general public. The case received supporters from both sides. Some
claimed that the accused should be freed of all charges as she was only taking a stand
against an oppressive headwear, aimed to control women. Other arguments questioned
the function of the law itself, should one really penalise a person from denying someone
their services in a business. Other found the accused behaviour appalling and insisted
that she should be punished for this behaviour, which clearly was discriminating and
wrong. This information was mostly collected through observations made in social
media comment sections, making them difficult to clearly quote. The response to this
particular case provided so much information that there could probably be written a
whole thesis about it alone.
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6. Discussion
The aim of this research is to achieve insight into how right wing extremist ideology is
understood in the legal system. The source used to achieve this insight has been
Supreme Court rulings relating to §140, 135a and §349a. The chapter Analysis and
Findings in Numbers bound the actual data up with traits of right wing extremist
ideology. This chapter showed that Right Wing Extremist traits were present and
prominent in the rulings chosen for this research, as well as functioning as a selection
tool for further in-depth analysis. The aim of this chapter is to bring together the main
findings from the analysis with literature and theory. Firstly, I will present the changes
seen in legal interpretation of the paragraphs as tracked and presented in the analysis. I
will also address some issues that occurred throughout the process of the research.
Lastly I will address how the findings produced through the research are in fact
answering the research question.

6.1 From §135a and §349a to §185 and §186
This research has made it easy to track the changes in §135a and §349a .In 2005 there
was a change in the General Civil Penal Code, these changes affected both the legal
paragraph, something that is visible in the sentencing. There were also amendments
made to the constitution regarding the freedom of speech in 2004 (Kierulf, 2012). There
is more data to be found concerning Supreme Court rulings related to hate speech than
it is to discrimination. There is however a case pre the new general penal code and one
post the general penal code related to discrimination. Although there are Supreme
Court rulings relating to hate speech after 2005, they are not classified under the new
penal code as this was only implemented in 2015. Amendments are however present,
and changes in the penal code is mentioned in some of the post 2005 cases.
I want to start by clarifying some of the amendments stated in the proposition produced
by the government. There are several amendments suggested for §135a. The lawmakers
felt the need to change the reach of the paragraph relating to space. This opens up for a
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more flexible interpretation of what is to be considered public space. This would to a
certain point remove the previous demand for the statement to be available for a larger
audience and criminalised hate speech uttered in public. This change is present in the
most recent Supreme Court ruling RT- 2012s.1232 where the statements are only
available to a smaller audience. They are however presented in what would be
considered as public space, hence they may be penalised. They also amended the focus
on the accused, which could no longer be acquitted on the basis of gross negligence.
This is also seen in the most recent Supreme Court ruling RT- 2012s. 1232. Where the
accused claims, that due to his intoxicated condition he was to be acquitted, a view the
Supreme Court disagreed with. The other amendments were mostly related to language,
where some terms were exchanged and the laws were rephrased. Before it would seem
that prosecution based on hate speech had to be aimed at groups and not at one single
person on the basis of their minority trait, as this would be a case of defamation. The
most recent Supreme Court ruling proves that people may now be prosecuted for
attacking one person on the basis of their minority group affiliation.
The changes in interpretation of the law have clearly been influenced by the changes
that have happened in society. An example of this is found in the inclusion of
discrimination and hate speech targeted towards sexual orientation. When the legal
paragraphs were established, 1970, it was a legal offence to be homosexual. This law
was revoked in 1972, and discrimination and hate speech directed at sexual orientation
has in the later years been included in the legal text. This example present radical
changes that have happened slowly over a long period of time, the first Supreme Court
ruling where a person was sentenced for hate speech targeting sexual orientation
happened in 1984 (RT- 1984, 1359).
Although there have been many changes from when §135a and §349a were established,
to the current §185 and §186, some things have stayed the same. Right wing extremist
opinions seem to be a reoccurring issue. In the first ruling the accused claims to hold
opinions connected to right wing extremism (Rt- 1977: 114). In 1997 there was the case
against Kjuus, who was the leader of a far right political party (RT- 1997:1821). In 2002
there was a case against the leader of the Neo Nazi group boot Boys (RT- 2002:1618),
and in 2007 there was a case against the leader of he Neo Nazi organisation Vigrid (RT-
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2007:1807). There are also a few Supreme Court rulings where the accused does not
identify as belonging to a right wing extremist organisation. These cases do however
show traits that today would be considered as right wing extremist. In some of the cases
the accused hold strong opinions relating to immigration, which is classified as being
critical (RT- 1981:1305, RT- 1978:1072, HR- 2017,534-U). These people may not be
connected to a Right Wing extremist ideology, they would however fall some place on
the far right spectrum. The Supreme Court is very careful not to assign ideological views
or beliefs to a person. They also show great care in not assigning meanings to
statements unless they are clearly stated.

6.2 Freedom of Speech
The constitutional right to freedom is one of the most significant influencers in these
sorts of rulings. In every single ruling the Supreme Court has to assess if the statements
are so extreme that it is considered necessary to penalise them. This assessment is not
taken lightly as it limits the constitutional right to freedom of speech. Norway has also
been reported 5 times by the European Court of Human Rights for violating the freedom
of expression. This a right strongly connected to what is perceived as correct
democratic processes. Therefore limitations of this right are prone to receive strong
reactions and criticism. It is therefore very understandable that the Supreme Court is
careful in their ruling when touching upon this sensitive topic. The sensitivity of this
topic and the indication that the constitutional right to freedom of speech has
limitations has recently been a topic as mentioned in the introduction. It is clear that the
freedom of speech is not an absolute freedom it is in fact regulated by law. These laws
exists to protect from harmful statements, they are in no way aimed at harming the
democracy, something that is clear in all of the Supreme Court rulings in this research.
The Supreme Court is consistently careful in their rulings to not hinder or harm the
democracy. The statements that have been penalised found in this research are usually
more of a threat to the democracy and an attack on fundamental human rights. RT1997: 1821 is a great example of the complicated relationship between illegal
statements, freedom of speech and democracy. The statements up for question were
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presented through a political party program. Statements in this sort of context are
considered as especially protected, still the statement contained suggestions of such an
extreme kind, that they were considered as illegal. The statements attacked the human
worth of minority groups. The fact that they were presented through a political party
program did not justify these statements. §135a is not intended to hinder the formation
of political party, and the Supreme Court was very clear that this party had every right
to exist. They could however not present suggestions as extreme as these, suggestions
that directly attacked a vulnerable group and aimed to cleanse them from the country
by deporting them or hindering them from reproducing. Allowing statements as
extreme as these could be considered as weakening a versatile and tolerant democracy.
§135a and §349a is aimed at fighting discrimination and racism. They are also there to
protect vulnerable groups that are prone for mistreatment and may struggle to protect
themselves. Nielsen (2014) explains that it is the majority of society that decides what is
acceptable and what is not. She uses humour as an example for this. A comment may be
accepted as good humour by the majority, although the minority may consider it as
offensive. Then the minority would be considered as having a lack of understanding for
good humour because of their reaction. This example is very applicable to
interpretation of illegal statements. In some cases it is necessary for the minority to
have legal backing to establish that their opinion is in fact correct, and that it is not
acceptable to attack them in such a way. If the freedom of speech had been an absolute
freedom, these groups would have been placed at a great and unfair disadvantage.
Following the logic of Nielsens (2014) argument, their voices would be faded out due to
their lack in numbers. What they consider an attack on their human worth would not
have been considered as such unless the majority of society agreed. The legal protection
from hate speech although limiting the freedom of speech, serves an important purpose
in strengthening minorities and vulnerable groups.
Right wing extremist groups have lately claimed that they are being silenced
(Frihetskamp, Redaksjonen 2017). They have retaliated by arranging both small and
large demonstrations. This discussion started when the Neo Nazi organization Den
Nordisk Mostandsbevegelse was denied to demonstrate against “gay lobbyism” in
Fredrikstad (Malm et al, 2017). They then held an unauthorized demonstration in

58

Kristiansand, which lead to a large national debate both concerning how this was
handled and how it ought to be handled. Den Nordisk Motstandsbevegelse have also
had smaller unauthorized demonstrations outside of state owned buildings in both
Fredrikstad and Sarpsborg (Holøien and Lia 2017) and a warranted marking in
Fredrikstad (Høyer, 2017). They have refused to talk to the mainstream media channels
but the have a very active on their webpage, www.frihetskamp.net. One of this
organisations core argument is that they are only using their constitutional right to
freedom of speech. Rejecting all the legal limitations surrounding this freedom, a
constitutional right, which is regulated within public spaced and the content of the
statements.
There seems to be a complete rejection of the legally established limitations this right
has. The unauthorized Boot Boys demonstration described in RT- 2002 1618 provides
another example of how right wing extremist use the constitutional right to freedom of
speech as a lead argument. When denied the right to either demonstrates, or when
penalised for utterances, they argue that this is censorship and unconstitutional acts. In
the Boot Boys case the accused was freed from charges concerning §135a, the acquittal
has later been criticised, and the case would probably have had a different outcome
today. Cases such as this one provides future guidelines and sends a message to society
regarding what is to be considered as acceptable. Using the constitutional right to
freedom of speech as an excuse for all sorts of hateful statements is not allowed,
according to Supreme Court jurisprudence. Penalising such statements cannot be
considered as censorship as the deliberations concerning these cases are complex, and
there are several factors that need to be present for a statement to qualify.

6.3 The Position of the Accused
The accused position of the accused has been observed to be of significance in these
cases. As this research stretches over time, the surrounding external factors have
changed considerably. This has made it difficult to clearly see how the position of the
accused has influenced the Supreme Court during their ruling. To accurately assess the
meaning of the position of the accused I had to separate what was of significance due to
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the then current societal context and what was of specific relevance for these sorts of
cases.
I found that one factor that constantly remained of significance was if the accused acted
to engage and contribute to political debate. Contribution to political debate was
considered as especially protected. The aim of this is to not exclude alternative opinions
from public debate. RT- 1981 s.1205, “Løppeseddel Dommen” where a woman was
sentenced under §135a, explains how the Supreme Court considered this as an
important task. They strongly aspire to avoid penalising acts and statements that do
contribute to public debate, based on them being bold and simply phrased (RT
1981:1318). Although accused aiming to contribute to public debate are given more
tolerance, their statements are not exempt. This was clearly seen in RT- 1997 s.1821,
“Kjuus- kjennelsen” where the accused was sentenced under §135a, due to extreme
statements presented in a political party program. Although the aim to contribute to
public debate does influence the sentencing, it does not automatically exempt the
accused.
The same principle may be used for statements presented from an accused speaking
from a religious standpoint. In RT- 1984 s.1359 the accused was a pastor. Parts of his
statements were accepted due to them stemming from religious texts. It was the
statements not relating to religious texts that lead to him being sentenced. Again the
accused position is of significance. He may express more extreme viewpoints as long as
they are connected to his religious beliefs.
The position of the accused seems to be of significance for the ruling. In RT- 1997
s.1821, the accused was the leader of the political party. He was responsible for the
content in the party programs hence culpable. In RT- 2002 s.1618 the leader of the Neo
Nazi held a short speech where he expressed some rather extreme opinions. He was
acquitted but this case has later been criticized, and it would have had a different
outcome today. RT- 2007 s.1807 was also a case were the leader of a Neo Nazi group
expressed some extreme statements. In this case the accused was sentenced. The
rulings do not clearly state that the position of the accused has influenced their ruling.
However I claim that it has. The fact that the offenders have held a leading position
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seems to either, have influenced how they have come to express these statements or the
visibility of the statements that lead to them being reported in the first place.
This research provided insight into the changes in application and interpretation of the
law. In the earlier Supreme Court rulings there seem to be less of a focus on the group
under attack, and more focus on the accused. The language used by them and the ideas
they aimed to voice. In the latest Supreme Court ruling RT- 2012 s.536, the accused
claimed that due to him being drunk, there should be shown higher tolerance towards
him and his behaviour. The Supreme Court made it clear that this sort of behaviour was
not acceptable, and that it was the effect this behaviour had on the targeted group, in
this case directly towards an individual that mattered. In previous cases the position
and occupation of the accused was mentioned, in this case it was the offended and his
occupation, working in the service industry, that strengthened his and all those sharing
his positions, claim for protection.

6.4 Powerful Language
In the chapter presenting theoretical background I presented some views regarding the
power of words. The views presented by academics such as Blakar (1996) is clearly
shared by the people who both created the laws in this study and those who interpret
them. The fact that we have laws aimed a regulating hate speech is in itself proof of the
power language has. Through the analysis of Supreme Court rulings I have found that
one of the main reasons behind these laws have been international responsibilities.
These international responsibilities are aimed at fighting discrimination and racism,
and the abuse of language is clearly considered as an issue and contributing factor to
both discrimination and racism.
The analysis of the Supreme Court rulings showed that some types of statements were
taken more serious due to their potential danger. Statements that dehumanised a group
of people or attacks their human worth was considered as especially dangerous and
was highlighted in the Supreme Court rulings (RT- 2007: 1807, Section 43, RT-1997:
1821). Dehumanising a group of people and attacking their human worth has
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historically been proven to be very dangerous. This sort of language has previously
been one of the warning signs of worse acts to come. It has started with words and
escalated to exclusion, violence and in some cases genocides (Allport, 1954, Nilsen,
2014). The Supreme Court rulings provide little to no insight into the damaging effect
these sorts of statements may have on the targeted group, which would be interesting
to see. The only minority that is considered to be of special need of protection seems to
be Jews, and this only due to the historical persecution they have suffered.
The most recent Supreme Court ruling relating to hate speech RT- 2012 s.114, indicate a
significant change in how the effect of being exposed to hate speech is perceived. The
offended party is exposed to hate speech, where his skin colour and his ethnicity are
targeted. The accused even claims that he is incapable of doing his job due to this. I view
that the choice to penalise attacks like these indicate that the power of language is taken
more serious. This concerns both to prevent people prone to uttering such statements
from doing so, and the effect they may have on the targets. This ruling is a statement to
all service industry workers, proving that it is far from all right to be targeted on the
basis of ones race or ethnicity in a situation such as this. It also acknowledges that
verbal attacks such as these do have legal consequences if considered to extreme.

6.5 The Pressure-Cooker
The pressure cooker theory was brought up as an argument in several of the Supreme
Court rulings (RT- 1978: 1077, RT- 1981:1318, RT- 2002:1630). The idea behind the
pressure cooker argument is that if opinions are forced underground and have no way
of being expressed openly, they will only grow and escalate. Supporters of the pressure
cooker argument claim that it is better to bring these opinions out into the open so they
may be tracked and disputed openly. They also claim that it is important for people
sharing these opinions to have a tool to channel their frustrations and feel heard,
opposed to being silenced and forced underground (Jupskås, 2012:212). It is clear that
the Supreme Court has taken this argument into consideration in their rulings. They are
careful in their rulings, aiming to not exclude voices from public debates.
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Supreme Court rulings on these topics never seem to be simple, but intricate cases with
several different factors influencing the outcome. The argument of the pressure cooker
seems to be consistently found throughout the rulings. This argument seems to be more
connected to the interpretation of the legal paragraph rather than a factor to be taken
into consideration depended on the circumstances of the case. The question is whether
or not this argument is truly valid. This argument has been discussed by academics and
there is great disagreement regarding the function of the pressure cooker. On one side
the academics believe that opinions need to be out in the open to not grow in silence
underground (Jupskås, 2012:212). On the other side it is believed that these sort of
statements are the beginning of escalating hate inspired acts (Mullen and Leader,
2008:195).
The information gathered from the Supreme Court rulings indicates that they aspire to
achieve some sort of balance between these two sides. They want to encourage
openness for a variety of opinions, especially those who contribute to political debates.
However, this is not only to prevent alternative opinions from disappearing
underground, but also to strengthen democratic processes. The fact that statements and
acts of discrimination are penalised are in itself evidence, that the legal system takes
these acts serious, and sees them as negative issues in society that need to be controlled
and limited. As mentioned this research has observed significant changes in the legal
application and interpretation of §349a and especially in §135a. The connection to the
pressure cooker argument has also changed. The most recent Supreme Court ruling RT2007 s.536 shows that the new application of the law is more flexible in their
sentencing under §135a, with a larger focus on protecting minorities from attacks.
Hellmann (2008) claimed that in cases of discrimination it is not the thought that
counts. This logic seems to be shared by the Supreme Court in their latest ruling.

6.6 The Unexpected Issue with §140
The issue with §140 has already been mentioned in previous chapter. At the beginning
of the research I decided to include Supreme Court rulings relating to §140 based on
their potential relevance to understand current and future challenges of fighting
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extremism online. The report by Sunde (2013) claimed that in the future it would be
advised to follow up on online encouragements to commit crimes. In the process of
categorizing the data to then select sources eligible for in depth analysis, I realized that
the information of the §140 Supreme Court rulings were both too out-dated and off
topic for this particular research. It was only at this stage of the research that this issue
became clear; this is due to my aim to research and interact as little as possible with the
actual data before the actual analysis. I decided to keep these sources as a part of the
data and to include it in the statistics although it was clear that it carried little relevance
for the research.
This decision is based on two different factors. Firstly, I wanted to remain as open as
possible for the reader. This is due to my choice of method, which as stated in the
methodology chapter, demands total insight into the research process to strengthen the
reliability of the research. Secondly, I consider the lack of relevance and out- datedness
of these Supreme Court rulings as significant for this study on the basis of their
irrelevance. This shows us that the legal system in Norway has not established a legal
reaction when people abuse online platforms to encourage and instruct others to
commit crimes. These sort of acts are according to Sunde (2013) considered to be an
increasing problem. These sort of acts are however difficult as they may fall out of the
countries legal jurisdiction, statements made online are difficult to track and to asses
whose jurisdiction they fall under. It will however be interesting to see if §140 will
cover these sorts of acts in the future, and how the problematic issue of jurisdiction may
be solved.

6.7 Right Wing Extremism Understood in the Legal System
The chapter analysis and findings in numbers was aimed at providing a clear lineout of
the overall rulings and their contents. It also highlighted the number of cases where
right wing extremist traits were present. This guided both the selection for material to
be analysed in depth as well, as an indicator of how right wing extremist traits were
represented in the rulings. Some of the opinions observed were not to be considered as
right wing extreme, they do however fall somewhere on the far right ideological scale.
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Right wing extremism has gone through a change. This is clearly seen in the Supreme
Court rulings. The first Supreme Court rulings were aimed at protecting Jews from hate
speech. This minority group is especially protected due to the historical atrocities
committed against them. RT- 1977: 114, the first Supreme Court §135a ruling
concerned statements targeting Jews, the offender claimed to hold nationalist opinions,
and sympathised with the Nazis. In some of the more recent Supreme Court rulings, RT2007:1807 and RT- 2002, the group under attack is both Jews and immigrants. The
offenders targeting these groups are undoubtedly right wing extremists, as they both
lead Neo Nazi organisations. In both these cases the main target and what stands out as
the most hated is the Jews. The immigrants are however also referred to in a demeaning
very offensive way. These are also similar as there was no sentence related to the
statements uttered towards immigrants. This could signify a number of things. It may be
due to the fact that the other group received more harmful statements. It may also be
due to the fact that Jews are considered to be particularly protected from these sorts of
acts. This could also signify that at that point in time those sort of statements aimed at
immigrants were not considered as too harmful and could easily be connected to an
attempt to contribute to public debate with critical and unconventional opinions. I
assume that the reasons behind these rulings are influenced by a number of reasons,
including the ones listed here, but probably several reasons that are difficult to track
through the use of the methods used in this research. The Supreme Court rulings do
however show a change in both who right wing extremist targets, and how the groups
protected by this legislation has broadened.
It is not illegal to form right wing extremist organisation, or to form right wing
extremist political parties. The Supreme Court rulings prove that the legal system aim to
maintain a fine balance between denying people their constitutional rights, and to not
discourage organisational freedom, whilst still protecting minority groups from abuse.
The Supreme Court rulings also show the importance of a free democracy, rooming a
variety of opinions both radical and unconventional. It is my interpretation that they
aim to perceive democratic values, whilst still protecting vulnerable and targeted group
from unjust hate speech and discrimination. Sentencing related to discrimination and
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hate speech send clear signals to society of what is acceptable. They are also affected by
societal changes and formed by the current societal situation. Right wing extremist
ideology seems to only influence the Supreme Court ruling in cases where vulnerable
groups are under attack, or the threat of violent escalation is present.
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7. Conclusion
This research set out to answer how the Supreme Court understands right wing
extremism through the analysis of Supreme Court rulings relating to §135a, §349a and
§140. The research is mainly based on hate speech and theories about discrimination.
The introduction explains how far right opinions have risen and become more visible in
recent years, varying on the spectrum from far right, right populist to right wing
extremism. These variation are as mentioned in the Conceptual Issues chapter difficult
to separate, and there are issues both academically, in the media and in the general
society with a joint understanding of the meaning connected to the different terms.
Right wing extremism and hate speech seem to be growing issues. This is clearly
captured both through different mainstream media channels such as VG, who had
several articles on online hate speech with a variety of opinions in 2015 (Lien, 2015),
and in the amendments to the legal paragraphs concerning hate speech §185, where
there is more room for limitation than in the previous General Civil Penal Code. A result
of the new law limiting hate speech is clearly traceable in the findings of this research.
The Discussion chapter clearly states that there has been a notable shift from the early
Supreme Court rulings to the more recent ones. Society is constantly changing, and so
are both the forms we find both right wing extremism and hate speech.
The research was conducted through an idea analysis of Supreme Court rulings,
building on a fundament of Hermeneutics as the theoretical framework for
interpretation. The research was conducted as openly as possible to provide as much
insight into the process as possible to strengthen the credibility of the research. The
Supreme Court rulings were categorized and organized as a part of the selection
process for in depth analysis. The in depth analysis of the selected Supreme Court
rulings were then presented in chronological order, the same order which they were
analysed in.
This research has been especially focused on the legal limitations of hate speech and the
fight against discrimination. The aim has been to create an understanding of how right
wing extremism is understood within these frames, and how these sorts of opinions are
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portrayed there. The result of this research has proven that there have been several
changes in how these issues are perceived and understood. These changes have cohered
with the changes in society. What is considered as public space, an essential term for
legal understanding of both discrimination and hate speech, is now a broader term.
Previously this term only covered statements existing in physical public space, while it
now also includes statements voiced publicly online. Hate speech and discrimination
targeting sexual orientation has been included and is now prohibited by the law, both in
the legal text and in legal practice. In the first Supreme Court rulings this group was not
included. In fact when the law was established it was illegal to have a different sexual
orientation.
The constitutional right to freedom of speech has proven to be of great significance for
this research. The right to freedom of speech is not an absolute right, and it is regulated
within certain frames. This research charted out how these frames work, and how they
have evolved from the first sentences till present time. The first rulings established that
there could be limitations made to the constitutional right to freedom of speech. There
is now more room for limiting hate speech and a wider variety of settings are now
included. This is clearly established in the most recent Supreme Court ruling relating to
hate speech RT- 2012 s.536, where the Supreme Court proved that people working in
customer service have the claim to protection from certain kinds of statements. This has
opened up for a different reach in sentencing, a change that will be interesting to follow
in the future. The Supreme Court maintains a clear aim to not limit and excludes a
variety of voices from public debate. They are clear that it is not their task to dictate
public debate, and that there should be room for a variety of voice accepting
unconventional opinions. The constitutional right to freedom of speech is however
currently easier to limit in cases of hate speech. This is seen in the significant change in
legal practice and interpretation found in this research. The Supreme Court have to
constantly maintain a balance between protecting minority groups, and limiting people
their constitutional right to freedom of speech. This is a difficult balance to maintain, as
this topic evokes strong public reactions, if the result is considered to lean too much
towards any of the two sides.
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Right wing extremist opinions are traceable throughout the Supreme Court rulings from
the first rulings till now. There has been a change in targeted groups, where it would
seem that new targets have been included. The first case was an attack on Jews, in later
rulings this group has still been attacked, but with the addition of immigrants and
foreign workers. There have recently been several incidents with a right wing extremist
group who was denied the right to demonstrate against “gay lobbyism”. This sparked a
public debate especially visible in the mainstream media. I consider this as an indication
of how issues relating to right wing extremism and hate speech are still a debated issue.
This is also an indication of the strong power words hold, and the reactions they evoke
in people.
There have been some issues throughout this research. The main issue was the
unexpected lack of information found when analysing Supreme Court rulings regarding
§140. At the start of the research I decided to include these rulings based on their
potential ability to explain how the Supreme Court views the issue of people
encouraging others to commit crimes using online platforms. This decision was based
on previous academic research, where this was mentioned as a growing issue (Sunde,
2013:sd). None of the Supreme Court rulings used in this study indicated that these
issues were confronted in the legal system, which itself is an interesting finding. The
research is however marked by the lack of information, as it is little to comment on,
little to analyse. If I aimed to draw any clear conclusions from this lack of information, it
could only be considered as speculations.
This research has had its limitations due to both time and resources. For further
research it would be interesting to see a broader spectrum of Supreme Court rulings, for
example relating to violent crimes, and how right wing extremism is portrayed there. It
would also be interesting to view these cases from a different angle, centred around the
victimised groups and how the legislation and Supreme Court rulings relating to
discrimination and hate speech effects them. For future research on this specific topic it
would be interesting to follow the future Supreme Court rulings, especially since it so
far were few cases after the implementation of the new General Civil Penal Code.
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Appendix 1
Article 100
There shall be freedom of expression.
No one may be held liable in law for having imparted or received
information, ideas or messages unless this can be justified in relation to the
grounds for freedom of expression, which are the seeking of truth, the
promotion of democracy and the individual’s freedom to form opinions.
Such legal liability shall be prescribed by law.
Everyone shall be free to speak their mind frankly on the administration of
the State and on any other subject whatsoever. Clearly defined limitations
to this right may only be imposed when particularly weighty
considerations so justify in relation to the grounds for freedom of
expression.
Prior censorship and other preventive measures may not be applied unless
so required in order to protect children and young persons from the
harmful influence of moving pictures. Censorship of letters may only be
imposed in institutions.
Everyone has a right of access to documents of the State and
municipalities and a right to follow the proceedings of the courts and
democratically elected bodies. Limitations to this right may be prescribed
by law to protect the privacy of the individual or for other weighty
reasons.
The authorities of the state shall create conditions that facilitate open and
enlightened public discourse.
Article 101
Everyone has the right to form, join and leave associations, including trade
unions and political parties.
All people may meet in peaceful assemblies and demonstrations.
The Government is not entitled to employ military force against citizens of
the state, except in accordance with the law, unless an
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