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Abstract 
This thesis seeks to explore how narrative functions in law, and how case law can be 

read as literature. The analysis is based on the close-reading of three central judgements in 

the field of negligence, a kind of tort law, in British common law. Applying narratology to 

law demands certain adaptations, such as the inclusion of the narrator into the implied author. 

There are also narratives structures that are particular to case law. The analysis focuses on 

three main aspects of case law as literature, in three judgements. The analysis of Donoghue v 

Stevenson concerns the frame narrative and the implied authors specially. The second 

judgement, Smith v Leech Brain, is centred around fact narratives, or statements of fact. 

Finally, the analysis of Nettleship v Weston focuses on competing narratives. Throughout 

this thesis is focused on the ethics of literature, as seen in the implied authors’ ethical 

standards. This thesis seeks to prove that literary analysis can be applied to case law, and that 

there are aspects of judgements that can only be unearthed through literary analysis. 
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1 Introduction  
 

My thesis is based on the idea that all texts can in some way be read as narratives. After a 

bachelor's degree at the University of Oslo, I went on to study law, but I brought with me my 

interest in literature and narrative. Thus, when I eventually decided to pursue a master's in 

English literature a combination of my two main interests seemed natural: law and literature.  

The first book on the subject that I found in the library was Posner's Law and 

Literature. Had I not already read several articles on the narrative in law, Posner's book 

might have been the beginning and end of my interest. Posner was a good starting point, 

while he is critical of the movement, he references most of the most important scholarship on 

law and literature. The humanities' value has been widely debated, and I myself have had 

doubts about the uses of my education; law and literature is one of many ways in which the 

humanities bring important knowledge to light. Even the sciences have found value in 

narrative, which I find gratifying and hopeful.1 I was introduced to narratology in my studies, 

and found it could be applied to legal texts, which is the project of this thesis.  

As I will show, court decisions can themselves be read as frame narratives, and 

contain narratives. But first, what is narrative? 'Somebody telling somebody else on some 

occasion and for some purposes(s) that something happened.' (Phelan, ”Living” 18). 

Narrative in this definition is the rhetorical act of telling a story. Narratives in law serve to 

underpin the judge's decision, and are vitally important to understanding how judges structure 

their arguments and how we read law reports. A law report is a piece of narrative, a text in 

which a narrative agent tells a story: the story is how the judges came to their decision. Legal 

method is a specific type of instrumental interpretation; To read law and case law is to 

interpret. In fact, Kathleen Sullivan argues that legal method is: 

	a	branch	of	rhetoric	that	gives	normative	force	to	interpretation	and	
analysis.	It	is	a	set	of	interpretive	techniques	of	problem-solving	that	
disaggregate	and	order	the	messy	jumble	of	facts	through	which	conflict	
presents	itself.	(1219)	

The link between interpretation and narration is this: narrative must be interpreted. 

Narrative is a feedback loop in which meaning is created in the interplay between the reader, 

																																																								
1	See	articles	by	Hoffmann,	and	Dahlstrom	
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the text and the author (Phelan, ’Living’). In order to understand narrative then we must 

understand what happens when a story is read, which is the interpreting act. 

The way we read case law is shaped by the way the court's decision is presented in 

writing, and in turn interpreted by the reader. Precedent for instance, and in particular the act 

of distinguishing the case, relies on storytelling in order to distinguish the present case from 

the precedent authority and allow it to be considered separately. Eliciting the law from cases, 

as we do when we call upon a case for precedent, is an act of textual interpretation: 

In	order	to	discover	what	a	decision	is	an	authority	for,	one	must	first	
understand	the	relevant	facts,	and	analyse	the	decision	on	light	of	those	
facts,	ignoring	asides	(obiter	dicta).	The	aim	is	to	ascertain	the	rule	(the	
ratio	decidendi)	that	the	judge	must	have	had	in	mind	in	order	to	reach	the	
decision.	Then	one	must	decide	if	the	rule	is	applicable	to	the	case	in	hand,	
which	depends	on	whether	its	facts	are	different	enough	to	enable	the	prior	
decision	to	be	'distinguished';	if	so,	the	judge	may	disregard	the	prior	
decision	or,	if	he	thinks	it	right,	extend	it	to	the	case	in	hand.	(Weir	8)	

Weir wrote this about determining the authority of a case, with no thought of 

narrative. Weir describes the legal interpretive method, and in so doing he also makes a case 

for narrative in law. Except he fails to take into account that when we interpret we are not 

unearthing the motives of the historical author, but interpreting the motives and ethics of the 

implied author. When we interpret we discover our sense of the implied author: it is an 

interpretive act wherein the reader attributes his ideas of the author, the person and his ideas, 

into an imagined presence, which we call the implied author. 

Weir goes on to say that quite often the facts of a tort case are not established, they 

are alleged and taken to be true (9). In Donoghue v Stevenson, for instance, the facts are not 

explicitly proven but taken to be true. The House of Lords does not question the facts of the 

case but accept the version of the truth presented by the lower courts, their provision is that 

they are concerned with the questions of law. Yet the judges, as we will see, provide slightly 

varying accounts of how the injury in question occurred. In order to distinguish a case the 

lawyer must use the facts of the case to prove whether it is similar or dissimilar to the case 

presented as precedent. Narrative is someone 'somebody telling somebody else on some 

occasion and for some purposes(s) that something happened.' (Phelan, ’Living’ 18). 

Distinguishing a case is an act of narrative. 

Ascertaining the authority of a case is an act of narrative: the lawyer tells the story of 

how the judge came to the decision. The lawyer tells his interpretation of the implied author's 
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motive. Unlike in literature, the implied author is always identified with the historical author. 

I will return to the ramifications of this idiosyncrasy of law later.  

Narrative is omnipresent in the court: law reports tell the story of how the court 

reached its decision, in which the judges tell the story of how they reached their ratio 

decidendi, counsel for the defendant2 and plaintiff tell the story of how their client's claim is 

supported by the facts. The victorious party of a court case is also the party with the winning 

narrative. A conviction is a ratification of narrative: the winning party’s narrative is upheld as 

true. As I read through fields of law such as contract and criminal law, and finally negligence, 

it became clear to me that all case law contains narratives and could usefully be read as 

narrative. But negligence has the advantage of being a court-developed doctrine, which 

means that there is very little reference made to entities outside of the formative judgements. 

That is useful when we are first attempting to apply narratology to law, because it allows me 

to concentrate my efforts on the texts themselves and not references to things outside the text. 

When I started exploring the common law in search of interesting areas to analyse, I 

looked at contract law and criminal law. Contract law was interesting because it relies on 

how the parties see the act of entering into contract, but there was not enough material to 

make that the focus of my thesis. Criminal law contains lots of narratives of guilt: motives, 

methods, tools of the crime. Although it is interesting, and I am sure there is much to analyse, 

negligence stood out. Negligence is intriguing because it is a doctrine that is fluent and 

constituted only by the case law. Starting with Donoghue v Stevenson negligence is gradually 

narrowed down to a series of questions. These questions demand that the facts of the case fit 

in a specific way in order for negligence to be proven. Therefore, negligence seemed to me to 

lend itself especially well to literary analysis. Of the three most central cases on the area, 

three are also dissenting, which means that one judge or more disagreed with the majority. 

That affords an opportunity to see how one event can be the crux of several different 

narratives. 

Negligence hinges almost entirely on fact narratives once the doctrine has been 

established. It is a judgement of narrative: the injured party, the plaintiff, must convince the 

																																																								
2	Horsey	and	Rackley	stress	that	'plaintiff'	is	no	longer	used	to	describe	the	wronged	or	injured	party,	who	brings	suit,	but	that	it	
has	been	replaced	with	'claimant'.	However,	as	my	analysis	concerned	with	the	early	cases	on	tort	law	where	plaintiff	is	used,	I	will	

continue	using	plaintiff	to	avoid	unnecessary	conclusion,	Horsey	and	Rackley	adopt	the	same	approach,	matching	their	terminology	

to	the	case	they	are	discussing.	

The	opposing	side,	the	one	who	has	committed	the	wrong	or	the	negligent	act,	is	the	'tortfeasor',	who	may	also	be	known	as	the	

'defendant'.	I	will	use	the	terms	interchangeably,	to	match	the	term	the	judges	of	each	case	prefer.	Defendant	pairs	well	with	

plaintiff.	
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judges that although the defendant acted wrongly/negligently, a reasonable man would in his 

position have acted differently, and therefore the defendant is guilty of negligence. The most 

convincing narrative wins. 

The area of negligence lends itself well to a literary analysis for two reasons in 

particular. First, the role of fact in cases of negligence. In criminal cases the prosecution, the 

plaintiff if you will, must prove beyond all reasonable doubt that the defendant is guilty of the 

crime he is charged with, or he must be acquitted. The duty of proof is much lighter in 

negligence, as we will see in the discussion of presentation of facts. In Donoghue v 

Stevenson, for instance, the facts of the case are accepted by the parties to be that there was a 

snail in the bottle of ginger beer, and that the plaintiff suffered illness as a result. The 

contention is whether the defendant failed to act as he should have done, and is therefore 

nearest to bear the responsibility for the snail in the ginger beer and the consequences. The 

discussion in court is not what happened, but how to present it; by presenting it as the 

defendant not having fulfilled his duty to make sure his product is not faulty, the defendant is 

guilty of negligence. If we present it as a risk that all drinkers of ginger beer must accept, 

then the defendant is acquitted. This difference in how the facts are presented is a question of 

how the facts are narrated.  

Secondly, the doctrine of negligence was developed entirely by the courts. That 

entails that the history of how negligence came to be is contained in the case law. A series of 

case law that is not only based on narrative considerations itself, but that is also a history of 

the beginning of a doctrine. Furthermore, this means that the judges are especially thorough 

in their judgements, which provides a fertile ground for analysis. 

The question of negligence is one of 'narratives of reality' (Brooks 2), pitted against 

each other, where the most convincing narrative wins. The plaintiff must convince the judges 

that although the defendant acted wrongly/negligently, a reasonable man in his position 

would have acted differently, and therefore the defendant is guilty of negligence. The fiction 

of the reasonable man is weighed against the competing narratives of the defendant and the 

plaintiff: 

After	all,	here	is	a	domain	which	adjudicates	narratives	of	reality,	and	sends	
people	to	prison,	even	to	execution,	because	of	the	well-formedness	and	force	
of	the	winning	story.	"Conviction"	–	in	the	legal	sense	–	results	from	the	
conviction	create	in	those	who	judge	the	story.	(Brooks	2)	
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Law’s narratives of reality are intimately linked to ethics: a judge’s ethical standard 

decides how he judges, and how he narrates his judgement. Therefore, we must examine the 

ethics in law, which are more easily available to us through literary analysis. When we 

examine case law as something more than simply iterations of the law we can better 

understand what goes on in court. And unlike Posner, I believe that it can benefit all lawyers 

to be aware of the narrative quality of their work. I posit that narratives in court support the 

legal reasoning of each judge, and that how the narrative is presented is indicative of the 

court's conviction; narrative is a tool of persuasion and the basis of negligence. Because the 

law affects peoples’ lives directly there is an ethical dimension to how the law is applied.  

Brooks and Gewirtz make it clear in their book that they find criminal law a more 

fruitful area for studying law as narrative and rhetoric. I believe that while criminal law may 

contain more direct testimonies, negligence is also an area that is rich in narrative. 

Negligence is based upon the idea that someone has acted unreasonably. Negligence is a 

court developed doctrine that aims to protect those who are injured by another’s carelessness. 

If someone has failed to act as reasonably as he ought to under the circumstances, causing 

injury, then he is guilty of negligence. In order to prove that the judges must uphold a 

standard for what is reasonable to show how the defendant has failed to act as he should. The 

defendant who is charged with negligence has acted in a specific way. The results of his 

actions lead the plaintiff to accuse him of negligence. Proving negligence means proving that 

the defendant should have acted differently. To do that, the judge must use an example of 

what the plaintiff ought to have done, to avoid negligence. That example is obviously 

fictional, in reality the defendant acted in such a way that the plaintiff had cause to accuse 

him of being negligent. The example narrative to which the defendant is compared is the 

standard of negligence, and therein we find narrative. 

Where the defendant is guilty of negligence he has been found guilty of not acting as 

reasonably as he should. The actions he took were then not reasonable, the standard which is 

presented as an opposing narrative is fictional because the defendant did not act that way. 

Furthermore, as we see in all court cases and particularly in ones dealing with negligence, the 

judges set out how they view the facts of the case and use it as a basis for their judgement.  

A court case is a narrative act. Each participant speaks and the judges then deliver 

their judgement, orally. When we consider judgements narratives we can apply to them the 

tools of literary analysis. Reading a court case is an act of interpretation. In order to uncover 

what the reader finds in the text, and how the judge uses the language to persuade the reader, 

we must use literary analysis. I will show that alongside the rational, legal arguments in a 
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judgement there are narrative elements that function as persuasive arguments that back the 

legal conclusion. This leads to my problem statement, which is as follows: 

Narrative analysis can successfully be applied to case law. Through it we can unearth 

layers of meaning within the text that are otherwise overlooked by lawyers who read and use 

case law. The implied author, his stylistic choices, his implicit communication with the 

implied reader, the presentation of fact, his ethics, the ethical judgements he asks the reader 

to carry out, all these are elements that work to persuade the implied reader to agree with the 

implied author. An awareness of how we use language and narrative will make us better 

equipped to function as lawyers because it allows us to use these tools consciously. Being 

aware of the narrative functions in law allows us to craft better legal arguments. 

Through analysing three different cases of law, I will prove that a literary analysis can 

show aspects of legal texts that are otherwise unavailable, such as their inherent value 

systems, the importance of the implied narrator, how narrative shapes and supports the legal 

arguments. And I will show how narrative theory must be adjusted slightly in order to 

accommodate the idiosyncrasies of legal texts. 
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1.1 Law and Literature, a Short Overview of the Field 
My chosen field is unknown to most students and scholars of literature. I believe it is crucial 

to set the stage, and assure that the implied reader and historical reader align in a way that 

allows all readers a shared backdrop against which I discuss the texts. I understand the 

implied author as an image of the author in the text, and as an expression of textual intention 

(Lothe 19). Correspondingly, the implied reader, or audience, enters into the interaction 

between text and reader as a role or a standpoint which allows the real reader (called 

historical reader) to assemble the meaning of the text (Lothe 19). Within the frame of the text 

the implied audience creates meaning through interpretation. 

I will begin with an introduction to law and literature, an overview of the doctrine of 

negligence, and finally a presentation of my method. Law and literature is an interdisciplinary 

movement that examines the law as a textual phenomenon. The law and literature movement 

is quite large and has two branches: law in literature and law as literature. Law in literature 

examines how the law is represented in literature, seen for instance in Simonsen and Tamm's 

book Law and Literature which collects several essays on representations of law in literature. 

Dahlberg considers what part the law plays in The Merchant of Venice, how it compares to 

law in the real world and its function in the play.  

Practitioners of law as literature read law as literature by applying the tools of literary 

analysis to a legal text. Which is what I propose to do here, read case law as literature in 

order to examine its narrative functions. Law in literature has perhaps existed for as long as 

literary scholarship, but law as literature developed sometime in the 1970s.3 Law as literature 

take many forms, I intend to present some of the most well-known and central scholars. 

Binder and Weisberg trace law as narrative scholarship back to the late 1980s, to a 

symposium organised by Richard Delgado (201). In an essay resulting from the symposium, 

Delgado phrases his ideas as a 'Plea for Narrative'. His essay hinges on the idea that our 

social order is based on narrative: we construct our social reality in our minds and to each 

other when we tell stories of how something happened. There is however no one true version 

of events, they are all narratives based on the same basic facts of what happened filtered 

through the voice and focalization of the narrator who tells the story. Delgado illustrates this 

by creating a 'stock story', and presenting it retold in several different narratives as 

'counterstories', each told by a different narrator, including a judge. 

																																																								
3	For	a	more	detailed	history	of	the	law	and	literature	movement,	see	e.g.	Binder	and	
Weisberg	
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The theme of Delgado's story is the American Civil Rights Movement, and how 

marginalised, 'othered' groups have used and must continue to use stories to their benefit. The 

dominant group should listen to stories because '[s]tories humanize us' (2440), allow us to 

empathise and through that make changes for the better. This is how Delgado underpins his 

plea for narrative. 

Narrative is not objective, because 'We participate in creating what we see in the very 

act of describing it' (2416). By examining retellings of one event Delgado exemplifies the 

stylistic choices each narrator brings to his story. The facts remain the same, but the 

storyteller presents them to serve his goal. If we were to translate this into narratological 

terms, each narrator's voice and perspective, each narrator's intention and ethical judgements 

underpin their choice of words and how they tell the story. Therefore, it is essential that we 

understand the workings of narrative. The way a narrative is structured leads the reader to 

make ethical judgements, and belies the narrator's/implied author's ethical position. This last 

theme I will return to later.  

Finally, Delgado calls to light legal storytelling. He holds that the supposedly 

objective point of view of the law is false, because the version of events that is presented in 

court is a story, which by its nature cannot be objective. That the legal point of view is 

purported to be objective leaves little room for inquiry into the processes of legal reasoning, 

particularly as it is based on narrative. It obscures crucial facts about the law's workings. 

Delgado concludes: 'Implying that objective, correct answers can be given to legal questions 

also obscures the moral and political value judgements that lie at the heart of any legal 

inquiry' (2441). Delgado's central tenet is that the law is not objective because narrative is not 

objective. 

A later proponent of law as literature was Ronald Dworkin, who held that judges do 

not make law but interpret existing legal materials. Through interpreting these legal materials 

Dworkin traces the values and rights the legal system is based on. He later calls the law an 

interpretive phenomenon, based on reasoning tempered by interpretation.4  Dworkin holds 

that judges, when faced with a case where there is a precedent, must interpret that precedent: 

'Judges develop a particular approach to legal interpretation by forming and refining a 

political theory' which takes into account those issues that interpretation will rely on, and that 

is their ‘legal philosophy' (Dworkin 1982, 196). Thus interpretation is the basis on which 

																																																								
4	See	e.g.	The	Philosophy	of	Law	and	A	Matter	of	Principle	
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judges reason and make decisions. Dworkin makes explicit use of literary interpretation in his 

work.  

Not dissimilar to Dworkin, but in a law in literature perspective, is Nussbaum's idea 

that sympathy is essential to an equitable justice system. Our ability to imagine is cultivated 

by literature, imagination is required in order to effectively sympathise with another human 

being. Nussbaum finds that there is a tendency to inequitable judgements in the USA, which 

she attributes to the judges' lack of sympathy, due to their lacking imaginative powers. To 

remedy this Nussbaum suggests that if judges read more novels, their sympathetic abilities 

would improve and judgements would as a result become more equitable. Nussbaum attacks 

the idea that judges are entirely reasonable in their opinions, a strike at the law and 

economics movement which is built on rationality: 'Most economic analysis consists of 

tracing out the consequences of assuming that people are more or less rational in their social 

interactions.' (Posner 1998) 

Peter Brooks also uses literary interpretation. In one instance he applies close reading 

directly to an American decision from the Court of Special Appeals of Maryland. Brooks 

examines Judge Cole's treatment of the facts of the case. Judge Cole uses the word 

'participate' of the rape victim's experience, which Brooks finds revealing of the judge's views 

of sex, 'of women, and of the world' (4). Brooks calls the excerpt a plot summary, which is 

telling of the degree of narrativity it exhibits. Recalling the definition of narrative as someone 

telling a story, this is indeed pure narrative. However, narrative is not objective: 'Narratives 

do not simply recount happenings; they give them shape, give them a point, argue their 

import, proclaim their results' (Brooks 4). And narrative is what creates a conviction in the 

minds of those who judge. Brooks is concerned by the mechanics of narrative in the 

courtroom: how are stories told and to what effect. This is especially important paired with 

the knowledge that narrative is subjective: stories play a part in the courtroom, and they are 

subjective, making the legal process less objective than we like to believe. 

In Norway, Bakken and Graver have edited a book on narrative and law. It is a 

treatise in favour of recognising the rhetorical qualities of law, and presents a number of 

rhetorical and narrative analyses of Norwegian law. Recently there was also a particular 

instance of law analysed as literature in Aftenposten. Nupen, et al went through all the cases 

in the Norwegian justice system where parents were charged with violence in some form 

against their children. The journalists analysed the descriptions of the mothers and fathers, 

and compared them. They found that mothers are treated markedly more favourably in cases 

where they are charged with violence against their children. Descriptions of mothers in court 
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are more forgiving, there is more emphasis on extenuating circumstances arising from their 

role as mothers. This is an example of how narrative analysis of the law can be illuminating. 

Nupen, et al uncovered a gender bias in Norwegian courts through textual analysis of a 

specific type of court cases. 

James Boyd White is also concerned with rhetoric and the law. His The Legal 

Imagination takes the form of an exercise book, where White leads his implied readers, law 

students, through a series of thought experiments on how law functions as rhetoric, and ends 

each chapter with exercises. The central thesis is that writing and speaking as a lawyer is not 

removed from the acts themselves: producing text and litigating is an act of rhetoric that must 

be recognised as such if the practitioner wishes to be truly good. Binder and Weisberg 

summarise White's position as the lawyer 'acting in a combined capacity of artist and 

exponent of legal standards' (294). Law, literature, rhetoric, all speech and writing is part of a 

constituting a culture of discourse, which means that rhetoric is a literary form used to 

achieve moral ends (Binder and Weisberg 294). Binder and Weisberg criticise White's theory 

as self-referential: a rhetorician can only affirm moral consensus where it is already present, 

he cannot create it. 

I hazard that a middle ground is possible. While a rhetorician may be hard pressed to 

create moral consensus where there was none before, it is not impossible if the audience is 

sympathetic enough to consider his arguments and those arguments sound. Rhetoric as a 

literary tool is useful not as a single explanation for how lawyers and judges work, but as an 

aspect that sheds light on its inner workings. A legal argument that is supported by rhetorical 

tools is more likely to succeed than one that is not. Combining the idea of rhetoric, 

understood as the art of persuasive speech and writing, with law as narrative means that we 

can view narrative elements as persuasive tools. Phelan has a well-developed theory of the 

ethics of narrative, which I will get back to in the method section of this introduction. 

All these scholars have two tenets in common: narrative exists in the law; narrative is 

not objective. These different works bring to light the complicated ways in which narrative 

shapes our lives and discourses, and in particular how it is engrained in the law. Some, like 

Posner, believe that focusing on the narrative or literary aspects of the law take away from 

our understanding of it, because our efforts are better used elsewhere. But even Posner allows 

that 'narrative plays an important role in law' (424), and that narrative allows lawyers and 

judges to write better when they are aware of it. 

Posner attacks the law and literature movement for its interdisciplinarity: he fears that 

it attracts 'weak scholars', who are not expert in both fields, or quite simply not talented 
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enough in their main field and therefore chooses an interdisciplinary field (6). Posner calls 

amateurishness 'the plague of interdisciplinarity' (6); It is an unfounded and unworthy 

accusation. Interdisciplinary approaches should not be dismissed simply because of 

prejudices. 

Peter Brooks laments Posner's influence on the law and literature movement: 

'Significantly, and sadly, the best-known book on law and lit remains Judge Richard Posner's 

Law and Literature' (1). I am inclined to agree. Although Posner himself is engaged in the 

interdisciplinary field of law and economics, he will not allow that another interdisciplinary 

field may offer valuable insight. Posner's critical fallacy is that he assumes that all scholars of 

law and literature are like him in that they cannot tolerate several interdisciplinary studies of 

law. Law and literature is not meant to supersede the traditional study of law, it is meant to be 

a supplement. 

Baron calls for a purpose to law and literature, beyond the idea that literature 

humanizes lawyers, and as literature as a source of knowledge of human nature. My purpose 

is to show how narrative is a tool of persuasion, that is ingrained in the law because law relies 

on narrative. Stories, narratives, are always subjective. Therefore, we must be aware of how 

each narrator shapes his narrative in order to more fully understand the narrative in the law. 
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1.2 Method 
I approach my texts with a hybrid method, the end product of which is a close reading of case 

law as narrative texts. My method is a blending of three methods to examine how narrative 

functions in the law.  

We use language to convey our intentions, but those intentions are not directly 

transmitted. An author writes a text but in order for a reader to access it he must read and 

interpret it. The author on one hand has chosen particular words because they best fit his 

intentions, but those words can convey any number of meanings. Law is interpreted within 

certain constraints: for instance, a decision cannot be made out to decide against negligence 

when it decided for it. But within that frame it is clear from the judgments I have analysed 

that a case can be referred to and interpreted in favour or disfavour according to the judge’s 

intentions. The narratological model of communication Lothe draws up expresses this well 

(16): 

 

Figure 1. Narratological model of communication 

The box in the middle accounts for the interpretation of the text, and makes it clear 

that reading is not a question of direct communication between the historical author and the 

historical reader. A law report recounts the judges' decision and reasoning in cases heard 

before the court; "A narrative text is a text in which a narrative agent tells a story" (Bal 16), 

thus law reports tell the story of how a court decision was reached. Law reports are written by 

law reporters who are the historical authors of the text. Within the text there is at least one 

narrator, the entity who tells the story, in this case the judges. The narrative audience, the 

narratee, is the person whom the judges address. The implied audience, or the implied reader, 

is the ideal reader the implied author imagines as receptive to his story, for the purposes of 

law reports we can safely assume that the implied reader is a competent lawyer or judge. The 

historical reader is the real-life reader who actually reads the law report. 

Narratology is a tool that allows me to structure my close readings of law reports. By 

using narratological method and applying it to law reports, to texts that are not traditionally 

considered narratives, but are widely interpreted, I believe we can gain insights that would 

otherwise elude us. For instance, if we are not conscious of how the judges each present the 



	13	

facts in Nettleship v Weston we will not notice that they each produce a version of events that 

suits their conclusion. Or we will not be able to pinpoint the underlying ethics of each 

judgement, and how they influence both the text and the reader. The beauty of narratology is 

that it is flexible, as long as there is a text, in which someone recounts what has happened. 

Stephen Toulmin's method of rhetorical analysis allows me to draw on the narratological 

analysis of the texts to analyse the narrative's function. 

Law is based on interpretation, of laws, judicial decisions, how the law-makers' 

intentions dictate the interpretation of a passed law. Courts have the function of not only 

judging in a particular case, but to cement an interpretation of specific laws and doctrines. It 

is perhaps most apparent in the binding case law of the common law systems, the system of 

legal precedent. Precedent is a judgement or decision of a court used as an authority for 

reaching the same decision in similar cases. The ratio decidendi of the judgement is binding, 

meaning that the legal reasoning behind the decision or judgement must be followed. A 

certain legal circumstance, as interpreted by the court in the precedent judgement, is a 

binding interpretation. The law, as interpreted and applied to the factual circumstances in the 

case, will have to be applied this way in similar cases in the future.  

In the case of court developed doctrines, such as negligence, precedent is even more 

important. Where a doctrine is based on case law it is often the sole source of authoritative 

information on how the doctrine is to be interpreted and applied. 

Lawyers are used to understanding 'interpretation' narrowly, as legal interpretation 

and then only as sanctioned by legal method. There is narrative in court, which entails that 

we can read law reports as narratives. Narrative is interesting in itself because it is a part of 

litigation and law that is not widely recognised by practicing lawyers and judges. In my 

understanding, narrative serves two purposes: it supports arguments, and related to the central 

argument of the judgement it belies the implied author's ethical position. My approach, then, 

is two-pronged: Phelan's narrative ethics and narratology, and Toulmin's theory of argument. 

Reading Bakken and Graver, and in particular Abrahamsen's ’Virkelighetsbilder’ 

introduced me to Toulmin's theory of arguments, and a practical approach to analysing legal 

decisions as narratives. Abrahamsen adapts Toulmin's theory with Fairclough's discourse 

theory. Fairclough's main point is that no text exists in a vacuum: there is always a context, 

which must be considered in order to understand how the text was produced and what it 

alludes to. Abrahamsen finds discourse analysis particularly useful to analyse how the 

context influences the text in ways that are not readily apparent without analysis. I am not as 

enamoured with Fairclough and Halliday, but it is an interesting approach. The main thesis is 
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that the framework of a court or court-like structure imbues the decision-makers with power 

to decide, and that those powers are not always reflected in the arguments that are presented 

as the ratio decidendi. 

These questions necessarily require an extrapolation from the text and the status of the 

court-like structure, as in Abrahamsen's article, that I find unhelpful. I prefer a narratological 

approach, based on the text as it is present in the law report and how the arguments are 

presented in that text. The central ideas that I bring with me form narratology are the ideas of 

how we read and construct a text when we read it, the separation between the historical 

author and the implied author, the narrator, the actual and the implied reader, as represented 

in the narratological model of communication. As well as the toolset of close reading within a 

narratological framework. Narratology is particularly useful for analysing how implied 

authors shape the facts of the case into a narrative, according to their ethics. And when we 

temper legal method with narratology, we understand that the ratio decidendi is not found in 

the text as a finished product but is something the reader interprets and creates as part of what 

Phelan calls the 'feedback loop' (’Living’ 47). 

The way judges, as narrators, betray their ethical positions leads me to another 

methodological component: the ethics of narrative. Phelan has done much work on the 

subject and I am borrowing some, but not all, of his ideas. Phelan understands narrative as a 

rhetorical act, based on that he develops a feedback loop between the author, the text and the 

reader. Authors have a purpose that motivates their telling of the story, which is illustrated in 

Phelan's definition of narrative. In order to fully understand how narrative works, we must 

examine that purpose, how it effects the telling and the reader. The values and purpose of the 

narrator affect the reader: 

[…]	the	rhetorical	act	of	narrating	entails	a	multileveled	communication	
from	author	to	audience,	one	that	involves	the	audience's	intellect,	emotions,	
psyche	and	values.	Furthermore,	these	levels	interact.	Our	values	and	those	
set	forth	by	the	narrator	and	the	implied	author	affect	our	judgements	and	
our	emotions.	The	trajectory	of	our	feelings	is	itself	linked	to	the	
psychological,	thematic,	and,	as	we	shall	see,	ethical	dimensions	of	the	
narrative.	(Phelan,	‘Living’	19)	

Judges and lawyers use narrative to persuade the court of their point of view, that is 

their narrative's purpose. Through their judgement they betray their ethical judgements, and 

ask the reader to make judgements aligned with them. When someone tells a story the 

choices they make about how to tell it reflect on them, it tells us of their ethics towards 'the 
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telling, the told, and the audience' (Phelan, ’Living’ 20). These processes are not explicit. 

Therefore, we must examine them in order to be aware of their existence. When we are aware 

of the intricacies of telling a story in court we can understand how judgements are made, and 

those who practice law may become better at it because they are aware of another aspect of 

their work. 

Phelan says that the 'default expectation for reading fiction' is that authors take ethical 

stands towards their content and will guide the reader to adopt those standards (Phelan,” 

Experiencing” 53). The ethical relation between implied author and implied audience in 

narrative 'is one of reciprocity' (Phelan, ’Experiencing’ 53). This entails that narrative is, as I 

have said, an act of persuasion as well as reciprocity: the implied author attempts to sway the 

implied audience to share his view. Nowhere is this more clear than in a court case: the 

judges in a supreme court case, the lawyers acting as counsel, all attempt to make the others 

share their view of the case. But the idea that narrative plays a part in that persuasion is alien 

to most lawyers. 

There is much to be said of the different narrator functions Phelan draws up, discourse 

functions and thematic functions. Discourse functions being the things narrators do for the 

benefit of the audience, implied and historical, and thematic functions the functions of a 

narrator in the story. Not to mention the concept of redundant telling, wherein the narrator 

tells the audience something crucial to their understanding, but that the other characters 

already know. These, and other, aspects of Phelan's theories would be very interesting to 

transfer to legal texts. They do not readily fit, which is why I have not made use of them here. 

But an inquiry into the differences of a legal narrator and a literary one would be interesting. 

Redundant telling loses some of its meaning in legal texts because although the characters 

may be aware of the information, the court must have all facts presented to it in order to make 

an informed judgement. A fictional narrative does not have the same truth requirement. Is 

telling of information that the defendant and plaintiff already know, but the judges do not, 

then redundant telling or is it not? 

Stephen Toulmin created a model for analysing arguments that can be set out as 

follows: 
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Figure 2. Toulmin’s model 

The central point of an argument is the claim, or the thesis, which is what the person 

arguing seeks to prove. Data are the facts or evidence used to support the claim, and warrants 

are the statements that combine the data and the claim, they bridge the gap between a 

statement and the facts that support it. Backing are statements that support the warrants, they 

do not necessarily support the main claim, but prove, or attempt to prove, the warrant's merit. 

The claim can be limited by qualifiers that limit the strength of the argument/claim, or set 

conditions for the argument. Rebuttals are counter-arguments, either that completely undercut 

the claim or make it less valid.  

Toulmin's model allows me to analyse how a judge structures his argument, and place 

the narrative construction within the larger argument, thereby proving that narrative has a 

larger function than simply stating the facts, as it is often presents in law. By first analysing 

each judge's judgement as a narrative, I show how narrative is crucial to the persuasive effect 

of an argument. Combining the narratological analysis with Toulmin's schema allows me to 

more concretely show how these persuasive effects work towards the overall strength of the 

argument; '[N]arratives create their own ethical standards, seeking to guide their readers to 

particular ethical judgements', the claim is supported by narrative and its ethical standards 

(Phelan, ’Experiencing’ 10). This will show that narrative serves two functions in court: it 

persuades and it reflects the judge's ethical judgement. 

 

1.2.1 Which Texts, and Why 
I have chosen four cases to examine. They are all central in the development in negligence. I 

start with Donoghue v Stevenson, which is considered the case that established negligence as 
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a general principle in tort law. Donoghue v Stevenson established the duty of care that can be 

breached and result in liability for the tortfeasor. Nettleship v Weston drew up the lines for 

when that duty of care can be considered breached, and Smith v Leech Brain & Co 

established that the breach must in fact cause harm to the plaintiff. By examining these cases 

I can view how negligence was developed, and the cases lend themselves well to analysis 

because they showcase a multitude of viewpoints from several judges. 

 

1.2.2 The Doctrine of Negligence 
In order for the reader to match more closely my implied audience, a short introduction to 

negligence is in order. It is a complicated field of law, and I cannot pretend to present a full 

account of it, but I hope that this introduction will make a good basis for reading this thesis 

without constantly wondering what negligence is. 

The doctrine of negligence is an area of torts law, arguably the most important area. A 

tort is where a person's actions causes loss or harm to another or her rights, which results in 

liability for the loss or harm for the person who committed the tortious act. However, not all 

harm or loss is protected by the law, only those instances where the infringed interest is 

considered worthy of protection. What is worthy of protection varies with time and 

circumstance. In Stevens v Donoghue, for instance, it was found that the end consumer's 

experience was worthy of protection by the law – the producer of ginger beer was held 

responsible for the harm caused to the consumer outside of contract, before Stevens v 

Donoghue the producer was not responsible. Defining 'torts' is difficult, this is merely my 

crude attempt.5 Negligence is a failure to act as a reasonable person would in the same 

circumstances, where the failure to act as such results in loss or harm to another. In simpler 

terms: negligence is not doing what you could have been expected to do to avoid harm or loss 

to another. 

Negligence is a tort which 'provides a remedy […] where injury or loss is caused to 

the injured party by the wrongdoer's failure to keep to a legal duty to take reasonable care' 

(Horsey and Rackley, 28). This definition is tripartite: tort provides a remedy for injury or 

loss; the wrongdoer has a legal duty of reasonable care; the wrongdoer has breached his duty 

of reasonable care. This definition follows negligence as it has evolved in case law, and is 

legally very accurate. It is difficult to penetrate if one is not familiar with the law or torts. 

																																																								
5	For	a	more	erudite	attempt	at	definition	of	’torts’,	see	the	introduction	in	Horsey	and	
Rackley,	or	Weir	



	 18	

Another important aspect of negligence is that it is a remedy for damages outside of 

contract. There is no pre-existing legal relationship between the wrongdoer and the injured 

party (the plaintiff and the tortfeasor). 

Negligence is a civil wrong, as opposed to criminal, because it means that in order for 

it to come to court the injured party must file a suit and pursue the case. It is not for the 

crown prosecution service to go after the wrongdoers in a case of negligence. It is entirely up 

to the injured party. In a civil case there is no requirement that the defendant be guilty beyond 

reasonable doubt, the burden of proof is lower. The plaintiff must simply prove that the 

wrongdoer's action, or failure to act, was a necessary condition for the injury to occur. It is a 

question of probability: the plaintiff must show that 'there was more than a 50 per cent chance 

that the defendant's breach caused their harm' (Horsey and Rackley 225).  

 
1.3 Outline of the following chapters 

There are three chapters to this thesis, focusing on the implied author, the presentation 

of facts and a Toulmin analysis, respectively. Chapter one and two are focused on close 

reading the three texts, while the last chapter has a wider outlook on the whole structure of 

the judgements with a view to examining how the arguments are structured. As part of the 

introduction I have already presented a brief overview of the field of law as literature and the 

method. 

In Chapter 1 I will examine how the implied author and frame narrative of the law 

report function in law texts. I will also explain how narratology must be altered to fit the 

idiosyncrasies of law. Chapter 2 focuses on Smith v Leech brain and how the implied author 

utilises fact narratives. The final chapter concerns Nettleship v Weston and its competing 

narratives, and the effects of focalization.   
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2  The Judge as Implied Author 
2.1 The Implied Author and the Narrator 

In this chapter I will examine the role of the implied author in the narrative. How does 

the implied author reveal his value system, how does his intention affect the choice of words 

and how does this reflect his conclusion? Through this analysis I hope to show that civil law 

decisions can also be read as narrative, and that it is a fruitful endeavour. Literary analysis of 

law allows us to uncover the ethics inherent in a judgement, how narrative is a tool, and how 

case law functions as a genre with specific functions attached to it. I will analyse the three 

cases in chronological order, starting with Donoghue v Stevenson, continuing with Smith v 

Leech Brain Co and ending with Nettleship v Weston.  

Working with law, reading case law and statutes, all these things require 

interpretation. The judge chooses his words carefully in order to best communicate his 

meaning to the implied reader. However, communication requires an act of interpretation on 

the part of the receiver; the judge cannot transfer his intention directly to the implied reader: 

narrative is a feedback loop (Phelan ’Living’). When we read, we construct an image of the 

author based on the text and the cues we find there, which we call the implied author: 

However	impersonal	he	may	try	to	be,	his	readers	will	inevitably	construct	a	
picture	of	the	official	scribe	who	writes	in	this	manner	--	and	of	course	that	
official	scribe	will	never	be	neutral	toward	all	values.	Our	reaction	to	his	
various	commitments,	secret	or	overt,	will	help	to	determine	our	response	to	
the	work.	(Booth	71)	

Key in Booth’s definition is that however impersonal the author tries to be, he will 

leave something of himself in the text which the reader can then unearth. We return to the 

tenet that narrative is not neutral. I understand the implied author, in Lothe’s terms, as a 

constructed image of the author within the text, and as an expression of textual intention (19); 

’The implied author then becomes practically a synonym for the ideological value system that 

the text, indirectly and by combining all its resources, presents and represents’ (Lothe 19). 

Fish argues against Dworkin’s theory of legal interpretation, which is based on the 

idea that judges interpret legal data, legislation and facts for instance, in the way that best 

explains and justifies previous legal practice. And in so doing he sets out the meaning of 

textual intention in legal texts specifically, which is central to the implied author. In 

’Working on the Chain Gang’ Fish responds to Dworkin’s theory that law gains its validity in 
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chains of interpretation, from legal decisions and the legal system itself, and in doing so 

clarifies his view of interpretation and intention.  

Fish reframes intention from the classical authorial intention, to a view of intention as 

a series of constraints inherent in the text that the reader cannot move beyond. One cannot 

read independently of intention, when intention is ’the assumption that one is dealing with 

marks or sounds produced by an intentional being, a being situated in some enterprise in 

relation to which he has a purpose or a point of view’ (Fish, ’Working’ 213). When we read, 

we assign intention to the entity we imagine as the author, the implied author. When the 

historical author chose his words he created the limits to what meanings could possibly be 

inferred from his text, that is the function of Fish’s intention. Within the outer constraints of 

intention there is room for different interpretation: an author who returns to his text as a 

reader, and interprets a different intention than he had when he was the historical author, a 

feedback loop. 

Although I may not agree with Fish’s larger body of work, his tenet that textual 

communication requires interpretation, and that interpretation depends upon the reader is 

central to my thesis. No lawyer will deny that legal method hinges upon a particular type of 

interpretation. They are likely to argue that the act of interpreting text itself should be 

examined. What happens when we interpret? We create an image of an author, whom we 

identify as the judge giving the judgement. Yet the judge we envision when we read case law 

is not identical with the historical author. The product of interpretation is not identical to the 

message the judge hopes to transmit to the reader, because interpretation is not a 

straightforward process. Only by examining the product of interpretation can we discover 

how case law works as a process between a reader and the judge. 

The implied audience in a case before a court will always be a synthesis of the other 

presiding judges, the lawyers who are acting as counsel and the readers of the law report. The 

judges implicitly and explicitly address the implied audience, either as a whole or as specific 

entities within. See for instance Lord Atkin in Donoghue: ’I do not think a more important 

problem has occupied your Lordships in your judicial capacity’ (323). Lord Atkin addresses 

the other presiding judges directly as ’your Lordships’, as part of the implied audience. To 

show how the implied author functions in a legal text, I will use this passage from Donoghue: 

Now	the	common	law	must	be	sought	in	law	books	by	writers	of	authority	
and	in	judgments	of	the	judges	entrusted	with	its	administration.	The	law	
books	give	no	assistance,	because	the	work	of	living	authors,	however	
deservedly	eminent,	cannot	be	used	as	authorities,	though	the	opinions	they	
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express	may	demand	attention;	and	the	ancient	books	do	not	assist.	I	turn	
therefore	to	the	decided	cases	to	see	if	they	can	be	construed	so	as	to	support	
the	appellant's	case	(Donoghue	v	Stevenson	318)	

This is from Lord Buckmaster’s judgement in the Donoghue case. Lord Buckmaster 

speaks in the first-person evidenced by the use of ’I’, he is therefore a named first-person 

narrator. We must assume that he is a reliable narrator: the common law is based on the 

authority of case law, meaning that the judges who create it must be reliable. It is natural to 

identify the narrator in the judge’s opinion with him, because case law is a report of what was 

said in court, as opposed to third-person narrators who observe and report outside of the plot. 

The narrator informs the implied reader of how he will continue, and why he must turn to 

case law rather than law books for authority. 

There is no need for an implied author to make a definitive choice between first and 

third-person narration, and stick to it. Neither does Lord Buckmaster: ’There a man sold a 

gun which he knew was dangerous for the use of the purchaser's son. The gun exploded in the 

son's hands and he was held to have a right of action in tort against the gunmaker.’ 

(Donoghue v Stevenson 318). Here Lord Buckmaster recounts the facts of a case, as a third-

person narrator. There is no ’I’ here. The distance implied by ’a man’ and ’the son’ indicates 

that Lord Buckmaster is distanced from the narrative, both in time and attitude.  

The narrator makes it clear that the case is remote from the case at hand, an 

expression of both temporal and attitudinal distance. There is temporal distance because the 

narrated events happened years ago in 1837, and because the case law, or text, in which it 

figures is old. The attitudinal distance is most apparent in Lord Buckmaster’s dismissal of the 

case as an authority for the present case: ’it is rather surprising it has so often been cited for a 

proposition it cannot support’ (Donoghue 318).  

Lothe argues that attitudinal distance is a useful tool for divulging the narrator’s 

opinions of the characters. In particular, he argues, attitudinal distance is interesting where it 

arises between the narrator and the implied author, as is often the case with unreliable 

narrators (36). Where the narrator is reliable, which we must consider that he is unless we 

have proof to the contrary, there need not be any attitudinal distance between the implied 

author and the narrator. In case law there is so little attitudinal distance between the narrator 

and the implied author that I believe we might dispense with the narrator as a separate 

category. The ethical judgements and positions the narrator betrays through the text are so 

closely related to the implied author that there is no need to consider a separate narrator. 
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The narrator function is an embodiment of the implied author’s intention, voice and 

tone: what we call the narrator is a shorthand for a series of choices the implied author makes 

about how he wishes to present his narrative. Using the term narrator is productive when 

there is a clear distinction between the narrator and the implied author, but when there is little 

or no distance between the two such as in case law the narrator function is less interesting 

than discussing the separate functions it encompasses on their own. Point of view and 

focalization, for instance, which are central in discussions of narrators are less interesting 

when we consider case law because they are not present to the same degree as in literature. 

Lothe allows that ’we can distinguish between narration and speech’ (45), where 

speech is what the characters utter which the narrator then presents. In case law the implied 

author is speaking directly to the implied audience. A narrator is a distancing factor in a 

narrative, since he is in the text while the author writes it (Lothe 45). The immediacy of the 

court room means that the judge, as historical and implied author, does not need a narrator as 

a device to tell his story. Booth allows that there can be narrators without a narrator: ’even 

the novel in which no narrator is dramatized creates an implicit picture of an author who 

stands behind the scenes’ (151). Then, ’in so far as the novel does not refer directly to this 

author, there will be no distinction between him and the implied, undramatized narrator’ 

(Booth 151). That means that where there is no distance between the implied author and the 

narrative he presents, when no narrator is dramatized by the implied author, there is no 

narrator.  

A narrator may be implied in case law if we consider the law reporter an author and 

the judges, then, narrators. But the law reports are anonymous and do not alter the transcripts 

from the courts, they simply write the court transcriptions and insert the product into a 

template, which they then complete. This is then published as a law report and the product is 

case law. Considering the law reporters, the historical author allows me to fit case law more 

neatly into the narratological model of communication, but it is artificial. A law reporter does 

not contribute to the judgements which are the heart of any law report, they simply add the 

frame narrative that encases it. The information that precedes the judgement in a law report is 

added for easier systemisation, and for the ease of the reader, but it is not part of the law. It is 

the same as the information found on the cover of a novel, it informs the reader of the novel’s 

contents but it is not part of it. If a literary analysis of law is to work it must be tailored to the 

text, not the other way around. The law reporters are silent helpers that make the case law 

available. Much like the people who work in a publishing house that in some way assist in 

the publishing of a novel. 
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Booth says that ’narrator’ is ’usually taken to mean the ”I” of a work, but the ”I” is 

seldom if ever identical with the implied image of the artist’ (73). In that he allows that the 

text’s I may be identified with the artist, or author, but Brooks did not examine law in The 

Rhetoric of Fiction. The implied author, as constructed in interpretation, includes not only the 

extricable meanings but the moral and emotional content of the work (Booth 73). The implied 

author includes ’the intuitive apprehension of a completed artistic whole; the chief value to 

which this implied author is committed, regardless of what party his creator belongs to in real 

life, is that which is expressed by the total form’ (Booth 73). 

The unique structure of case law and circumstances of its creation entail that it is a 

specific type of text. Case law is a record of what was said in court, it is a textual record of 

oral discourse. The immediacy of the court discourse is translated into text and that 

immediacy entails a merging of the narrator and implied author functions. For the purpose of 

analysing case law like this, we require only one combined author-telling function, the 

implied author. 

This alters the communicative model of narratology slightly. It combines two roles on 

the communicator side, the implied author and the narrator, but does not remove either of 

them. It also entails removing the narratee from the model, since there is no narrator. Instead 

we are left with an implied author and an implied reader.  

In Living to Tell About It Phelan describes the communication between the narrator 

and the narratee and the narrator and authorial audience as two tracks of communication. On 

the narrator-narratee track the narrator acts as a ’reporter, interpreter and evaluator of the 

narrated for the narratee’ and is constrained by the narrative situation (12). On the narrator-

authorial audience track the narrator unwittingly reports information to the authorial 

audience, however the narrator is unaware that the implied audience exists (12). Phelan calls 

these functions disclosure functions. While the judge who gives his judgement acts as a 

reporter, interpreter and evaluator in the narrative he presents he is not a narrator. Because the 

narrator is a willed creation of the historical author. When there is no will to create a narrator, 

it is less useful to assume its existence. Without intention to create a narrator on the part of 

the implied author there is no narrator. There is simply an implied author who has a wide 

range of disclosure functions, some that would traditionally belong to a narrator. 

For the purpose of case law, the narrator and the implied author are one and the same. 

It is one of the main differences between case law and literature. There is no conscious 

creation of a narrator in case law because the judges, the narrator-implied author, do not 
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consider themselves authors in the sense of literature. Normally the implied author is the 

controlled presence behind the narrator and characters of the story.  

Another complicating factor in case law is that there are several narrators. Case law is 

as I have said a record of the oral discourse in court, where all the presiding judges give their 

opinions. When the case is concluded a law reporter writes the law report, based on an 

approved transcript of the judgement from the court. The law reporter who writes the law 

report is the author of the case law itself. For the purposes of analysis, we cannot include the 

law reporter. He or she is an anonymous entity, who accurately transcribes the court 

transcript and includes it in the template used by the ICLR (The Incorporated Council of Law 

Reporting for England and Wales), before it is published. The reporter does not edit the 

judgements in any meaningful way. Normally they do not edit the judgements at all, but 

simply copy the court transcript verbatim. We see an instance where the reporter has edited 

the judgement in Smith v Leech Brain. There the law reporter has moved the statement of 

fact from Lord Parker’s judgement into the frame narrative. The statement of fact is itself 

unedited apart from the move. I will discuss the significance of moving the statement of fact 

when I analyse Smith v Leech Brain. However, the law reporter does not have control of the 

narration, and the move in Smith does not effect it.  

We may, however, consider the larger template of the law report, the added 

information about the court, the judges, the catchwords and headnotes a sort of frame 

narrative in which the judges’ narratives exist. For the purpose of successfully analysing law 

texts as narrative, I find it is most helpful to disregard the extraneous information of the law 

report. It is useful for contextualising the narrative, but it is not part of the judgement itself. 

The added information is for the benefit of the readers who search case law for authorities, it 

is, as I have said, not part of the legal decision itself. 

The implied author is important because the act of reading is not neutral. Although the 

text is the product of the historical author’s intention that intention is not directly transmitted 

to the implied or historical audience. The process of interpretation depends upon the text, 

intention and the reader’s interpretation working in synthesis/unification to create meaning. 

What the reader infers reflects both the historical author and the reader. Therefore, we cannot 

attribute the product of interpretation to the historical author.  

The ethics inherent in an implied author’s judgement are not only important within 

the text. The ethical standard is constant in the historical author and translates into the text-

specific ethical standard of the implied author, within the feedback loop. Each judgement a 

judge gives is based on his ethical standard. Therefore, knowing the ethical standard and 
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seeing how it shapes the judgement is crucial to understanding how the judge reached his 

judgement. Unlike literature, judgements have direct consequences on the lives of the parties. 

If the actors in court do not fully understand how their chief tool, language, works they are 

not as well equipped to understand how the judge reasons, and thus not as well equipped to 

do their work. Subpar work in a courtroom can have terrible consequences for the parties it 

involves. Therefore, knowing how a text works is crucial for all who work with law.  
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2.2 Donoghue v Stevenson 
Donoghue v Stevenson6 is considered the case that founded negligence. The plaintiff, 

Mrs Donoghue, drank a bottle of ginger beer, in which there was a snail. She fell ill and sued 

the manufacturer of the ginger beer, the defendant Mr Stevenson The court found that the 

defendant owed the plaintiff a duty of care, because the manufacturer could reasonably 

foresee that any failures in the product would harm the consumer of his product. The 

defendant was found to have had such a duty of care towards the plaintiff, and to have 

breached it. He was therefore guilty of negligence. Donoghue was the first case to establish 

the duty of care outside of contract. It is notable because it is a dissenting judgement, which 

means that one or more judges disagrees with the majority opinion. Here Lords Buckmaster 

and Tomlin dissent, giving their dissenting opinions against the other three, majority opinions 

of Lords Atkin, Thankerton and MacMillan. Dissenting judgements are particularly 

interesting in a literature perspective because they contain conflicting opinions, based on the 

same set of facts.  

A law report, such as Donoghue v Stevenson, contains information outside of the 

judgement itself, intended to make important information easily accessible to readers. That 

information is a frame narrative which the judgment, the main narrative, exists within. 

Therefore, it is important to examine the functions and structure of the frame narrative to see 

how it affects the reading of the main narrative. 

The frame narrative contains information about which court the judgement was given 

in, the correct citation, its title which is most often the names of the parties set out as plaintiff 

v defendant, when it was given, and which judges were presiding. The frame narrative’s 

structure is static: it does not change according to the variables it expresses. Unlike the frame 

narratives in novels, the frame narratives in law reports are essential. Without the specific 

frame narrative of the Incorporated Council of Law Reporting (ICLR) it is not considered a 

law report, nor case law, meaning it cannot be cited as an authority for the view of the law it 

contains. Not all judgements of the courts in the United Kingdom appear in law reports and 

become case law, or precedent. Only the judgements that lay down a new principle of law, 

change or clarify existing law is reported (ICLR). Judgements that are recorded as law reports 

are worth examining because they are deemed important for the development of common law 

in some way. The frame narrative gives a law report its standing and function. It also 

conditions the implied audience; the keywords tell them what the case concerns and the 
																																																								
6	Unless	otherwise	noted	all	references	in	this	chapter	are	to	Donoghue	v	Stevenson		



	27	

headnote sets out the facts of the case in a fact narrative. The frame narrative creates an 

expectation of what will happen in the judgement, and sets out the propositions in law the 

judges arrive at. It sets the stage for the main narrative, it constitutes the setting and 

introduces the subject matter and its actors. 

The fact narrative in the headnote is shorter, less detailed and in a more objective tone 

than the fact narratives within the judges’ and parties’ narratives. The fact narrative in 

Donoghue v Stevenson’s frame narrative is only six lines long, and half of it describes the 

case’s journey to the House of Lords. It can be summed up as Donoghue suing Stevenson for 

damages for ‘injuries received by her through drinking ginger beer of the defender's make.’ 

(317) In comparison, Lord Buckmaster spends fourteen lines on his fact narrative alone, not 

including the claims in law which he also sets out. The fact narrative within the frame 

narrative makes no judgements of guilt, it simply presents the facts as they are relevant for 

the court. Rather than state definitely that Donoghue was injured by drinking the ginger beer, 

the question of whether she was injured by it is left open. It gives background information 

about the parties that explains why they are parties to the case, but there is no characterisation 

outside of that information. As I will show in analysing the judges’ fact narratives they are 

subjective and in line with the implied author’s ethical standards. 

The implied author in the frame narrative is the law reporter. An anonymous barrister 

of lawyer who works for the Incorporated Council of Law Reporting (ICLR) to create law 

reports. His job is to be objective and create a framework inside which the case law can 

operate on certain terms, which are given in the structure of the frame narrative. The law 

reporter does not provide a name and is different from the other implied authors present in 

case law. His job is to report faithfully the occurrences in the court without embellishment. 

His only independent work is the frame narrative and even there he is not at liberty to be 

creative. The law reporter’s ethical standard is his invisibility; he is tasked with filling in the 

frame narrative without adding anything that can be traced back to his personal opinions of 

the case. 

A law report contains at least two explicit fact narratives, one in the frame narrative 

and one in the judgement. Donoghue v Stevenson contains two explicit ones in the frame 

narrative and in Lord Buckmaster’s judgement, and implicit fact narratives in the two 

remaining judgements. Only the fact narrative in the frame narrative proclaims to be 

objective, the other parties’ narratives are arguments and as such subjective. The frame fact 

narrative is the objective truth of a case. It presents the protagonist and antagonist, plaintiff 

and defendant, and the most important events without comment. We might call it a skeleton 
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narrative: it contains the framework that supports the judgement without embellishment, a 

sober account of what happened. A skeleton narrative’s verisimilitude depends upon the 

frame narrative’s function and status as an objective addition to the judgement. The 

subsequent fact narratives are positioned against the frame narrative, with it as their skeleton. 

The frame narrative gives the implied audience a common knowledge with the other parties 

involved in the case. A judge can portray his fact narrative as he sees fit because the implied 

audience is already familiar with the strict blow by blow of the incident that led to the case 

before the court.  

Frame narratives in case law are the scaffolding of the genre, it structures the genre 

and upholds its function as a tool for legal referencing. In a literary sense, the frame narrative 

also creates the setting of the text in a courtroom which it specifies and populates with 

characters. It sets the stage for the competing implied authors, whom the implied audience 

must give equal narrative sympathy to at the start of each individual narrative. The frame 

narrative gives the implied audience knowledge of which implied authors to expect and their 

positions. Yet, for the case law to be effective, they must set aside their own conclusions as 

they read each narrative and allow themselves to agree with the implied author’s ethical 

standard. Within the frame narrative, the implied authors exist. I shall now analyse each 

implied author in Donoghue, in the order they occur. 

 

2.2.1 Lord Buckmaster 
Lord Buckmaster is the first judge to cast his judgement. I have already touched upon 

his status as implied author, in the discussion of the implied author and the narrator. Given 

the consequences of that discussion, I will simply discuss Lord Buckmaster as an implied 

author. I use the name of the judge and the implied author interchangeably. As discussed, we 

identify the implied author with the judge giving the judgement, it is therefore easier to refer 

to the implied author by name where appropriate. 

’The facts of this case are simple’, so Lord Buckmaster beings his judgement with a 

fact narrative (318). This is a first-person narrative with occasional third-person narration. 

Lord Buckmaster says that the facts are ‘simple’, meaning that he finds no complicating 

factors that makes applying the law to the narrative difficult. Yet he chooses to set out the 

facts himself, in detail. Lord Buckmaster makes it clear that although he believes the facts 

offer no complications he understands them in a particular way, it is that understanding he 

bases his judgement on. Lord Buckmaster calls Donoghue, the appellant and Stevenson the 
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respondent, the terms correspond to plaintiff and defendant. The fact narrative contains no 

names, the protagonist Donoghue is only referred to as appellant and the antagonist 

Stevenson as respondent. Preferring legal terms elevates the fact narrative to a legal discourse 

on the textual level as well as contextually, it shows that the fact narrative is part of a 

judgement and is intended to set out the facts of the case. Lord Buckmaster does not offer 

much characterisation of the plaintiff and defendant, which strengthens the impersonal aspect 

of the narrative. Although it must be based on the fact narratives presented by the parties and 

other witnesses in the case, Lord Buckmaster does not refer back to them.  

The ethical standard of the implied narrator is more prominent, however. We first see 

it in the fact narrative on the question of the content of the ginger beer bottle, whose contents 

‘were not and could not be’ detected until most of it had been consumed. The implied author 

believes that there was no way the consumer of a ginger beer could know what was inside it, 

which entails that he does not blame Donoghue for drinking most of it. Indeed, any person 

would have to drink a ginger beer to find a snail in it. Furthermore, Lord Buckmaster presents 

as true Donoghue’s averments that the ginger beer made her ill. The implied author does not 

state whether he believes Donoghue’s fact narrative is true but that it must be accepted as 

truth, he does not necessarily believe her, but he is bound by the circumstances to accept her 

story. Because the lower courts have not found that Donoghue could have taken ill due to 

anything else Lord Buckmaster is at this point obliged to accept that the ginger beer was the 

cause of the plaintiff’s gastro-enteritis. Herein he expresses both his ethical judgement of the 

protagonist Donoghue, as someone whose story he does not entirely believe, and the ethics of 

the telling that bind his interpretation. 

Although judges are free to portray the fact narrative so that it supports their 

judgement they are not at liberty to interpret the frame fact narrative, the skeleton narrative, 

as they like. Lord Buckmaster finds that he is bound to consider the plaintiff’s averments 

true. The ethics of the telling as a judge in the House of Lords entails that Lord Buckmaster 

cannot enter into a discussion of the facts but must treat the fact narrative presented by the 

lower court as proven. Ethics of the telling are inherent in the role as a judge and infringes 

upon the independence an implied author has in a purely literary work. Lord Buckmaster is 

bound by the frame narrative’s fact narrative as well as the lower courts’. That Lord 

Buckmaster is not convinced that the ginger beer caused Donoghue’s distress is also the first 

insight into his judgement of the plaintiff’s case: he finds that the appeal should be dismissed, 

and hopes to convince the implied audience of the same.  
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Lord Buckmaster makes it plain that he seeks to convince the implied audience based 

on authorities, either in law books or case law. Furthering his view of the ethics of the telling 

he expounds that law books cannot be cited for authority because they lack the force of a 

judge’s power. It is unclear which party has cited a law book as an authority, but it is clear 

that someone must have done it to prompt him to such a clear dismissal. The dismissal of law 

books also functions as a plea to the implied audience to set aside the averments the parties 

have made, at least one of which must have been based on a law book, and listen instead to 

Lord Buckmaster’s arguments. He makes his arguments as a series of case law authorities. 

First, he cites them, and then he presents fact narratives that show how they relate to the 

present case. The first case is Langridge v Levy.7 It is ‘often quoted and variously explained’, 

so the implied author expects the implied audience to be familiar with it, and describes the 

facts in a short fact narrative (318). The fact narrative is short because it is not the main 

argument Lord Buckmaster wishes to make. But we see that it is an essential part of 

presenting an authority, the ethics of the telling demand that a judgement presented as an 

authority gets a presentation that includes the facts of the case and the findings of the judge.  

Lord Buckmaster describes Judge Parke B. whom he quotes and agrees with in 

Langridge as ‘eminent’ (318). While he does not characterise the plaintiff or defendant, he 

does characterise the judge whom he seeks to lean on an as an authority. Portraying the 

judge, he agrees with eminent and otherwise speaking of him in flattering terms is a way to 

shape the implied audience’s view of Parke B. and the arguments Lord Buckmaster makes 

based on his judgements. It also reveals that Lord Buckmaster does not think as highly of all 

judges. A judgement can and must be valued by the quality of the legal work but also who 

gave it. This is another dimension in the ethics of the telling. 

There are two quotes from Parke B., from two separate judgements. Lord Buckmaster 

quotes Langridge directly, and the second case Longmeid v Holliday indirectly. Having first 

presented Parke B.’s view on negligence outside of contract with a direct quote Lord 

Buckmaster has established an authoritative warrant for his overarching claim that there is no 

negligence outside of contract. The second quote can then be indirect and retain the authority 

of the first, since the implied author has already established Parke B.’s view and his 

authority. Quoting him indirectly the second time Lord Buckmaster infuses his own 

																																																								
7	Langridge	v	Levy	concerns	a	plaintiff,	Langridge,	who	received	a	gun	from	his	father	
that	he	bought	from	the	defendant.	The	gun	was	defective	and	as	a	result	exploded	and	
blew	off	the	plaintiff’s	hand.		Judgement	found	that	there	was	no	contract	between	the	
plaintiff	and	the	defendant,	and	that	there	could	be	no	negligence	outside	of	contract.	
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interpretation of the Longmeid case with Parke B.’s authority as well as his own to make it 

more convincing. In order to convincingly distinguish the case, the implied author chooses to 

present his data and its warrant in two different ways: the data, first, as a direct quote. Then 

the warrant where he borrows Parke B.’s authority as well as his own. The implied author’s 

language is central not only to discover his ethical standing, but to give strength to his legal 

arguments. 

Although the parties’ averments are not included in the law report they are present in 

the implied narrative of what has happened in the court room. Lord Buckmaster’s judgement 

presupposes these underlying narratives and indirectly refers to them. His narrative is 

structured around the authorities that has been cited by the plaintiff in support of her case, 

and the authorities he finds to speak against the plaintiff. The implied audience can infer the 

underlying narratives because of the genre of law reports, that tells them that there has been a 

series of steps leading up to the case before the House of Lords and finally the judgements 

recorded in the law report. Without the certainty the genre gives the implied audience, they 

cannot know what happened prior to Lord Buckmaster’s judgement. Lord Buckmaster relies 

on the implied audience’s familiarity with the genre when he alludes to the parties’ 

averments. If there were no genre familiarity in the audience, the implied author would have 

been forced to spend time explaining to the audience. The familiarity with the genre, on part 

of both the implied audience and author, means that certain things are always assumed as 

basic shared knowledge. 

It is clear that Lord Buckmaster’s overarching aim is that there is no negligence 

outside of contract. His ethical standard reflects and underpins that conclusion. After 

discussing several case law authorities Lord Buckmaster concludes that the authorities speak 

against ‘the appellant’s contention’ (322), this is the point where we most clearly see how the 

ethical standard informs the conclusion and the narrative, and the other way around. 

Negligence outside of contract is wrong because it would lead to ‘outrageous’ results, where 

a manufacturer would be responsible for every product they issue and be liable for damages 

they could not foresee (322). The ethical standard at its most concise is enunciated as who it 

is fair to blame: it would be immoral to give manufacturers responsibilities they cannot 

‘investigate or answer’ (323), therefore the manufacturer is not to blame. It also encompasses 

a view to the possibility of doing business in the United Kingdom. If the court accepts 

negligence outside of contract it would be difficult and possibly very expensive for 

manufacturers to distribute their products to consumers, who may sue them for damages. 
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To illustrate his point Lord Buckmaster uses a narrative, which we might call an 

example narrative. It functions as an allegory. The implied audience is asked to imagine the 

consequences of accepting the proposed doctrine of negligence. Lord Buckmaster uses an 

example narrative of house, which was negligently built. He explicitly discusses the 

consequences in current English law, but leaves the example open-ended for the implied 

audience to imagine what might happen if negligence were accepted. Allegory depends upon 

the implied audience knowing and sympathising with the ethical standard, if they do not they 

will not follow the example through to its conclusion. Having made the ethical standard clear 

the implied author can be certain that the narrative sympathy required in a judgement will 

lead the implied audience to conclude as he wishes. Namely that allowing negligence would 

make it difficult, maybe even impossible, to build houses due to the possible legal 

ramifications. The implied audience is also subtly lead through Lord Buckmaster’s allusion to 

Babylon, where he believes a law comparable to the doctrine of negligence existed. Babylon 

was a biblical allegory for society’s decadence.  

Lord Buckmaster believes that allowing negligence would cause great problems in 

English law and in society. This ethical standard reflects in his arguments, his interpretation 

of case law and his narratives. His fact narrative reflects his ethical standard that it would be 

immoral to allow negligence outside of contract. We see how the ethical standard shapes a 

judge’s narrative. 

 

2.2.2 Lord Atkin 
The second judgement is Lord Atkin’s. Unlike Lord Buckmaster Lord Atkin does not 

discuss the facts of the case directly, but refers to them as they have been presented in the 

frame narrative and by Lord Buckmaster. Instead he rephrases the facts into a question of 

law. Doing that creates an attitudinal distance to the lower courts and the facts of the case; 

The facts are for the lower courts to consider and decide, the House of Lords concerns 

themselves only with the points of law. It speaks to the ethical standard Lord Atkin holds 

himself to as a judge.  

It is common for an implied author to make his ethical standard clear in a fact 

narrative at the beginning of his judgement. We saw it in Lord Buckmaster’s judgement, and 

we will see it in the other texts. Though Lord Atkin does not present a fact narrative he 

displays his ethical standard very clearly in the way he frames the legal question, which is: 

whether the manufacturer ‘is under any legal duty to the ultimate purchaser or consumer to 
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take reasonable care that the article is free from defect likely to cause injury to health’ (323). 

Lord Atkin bases his judgement on who is best equipped to be responsibility for the end 

consumer’s safety, a question he says of public health. The implied audience knows from the 

frame narrative the Lord Atkin finds in favour of the plaintiff, but the first paragraphs of his 

judgement also foreshadow his conclusion. He believes the case is more important than any 

the judges have ever considered before, for instance, which indicates that he is positive 

toward the plaintiff’s case. Lord Buckmaster, who is dismissive of the case, does not indicate 

that the case is especially important or noteworthy. Only Lord Atkin, who wishes to 

implement a new doctrine, believes the case is important. Furthermore, he entertains the 

consequences of allowing the doctrine in his judgement without any negative comment or 

tone.  

Finally, Lord Atkin concludes that there is a duty of care in specific instances in 

English law. The data for this claim is found in a series of authorities which he alludes to. 

Here Lord Atkin foreshadows the structure of his own argument: he begins by presenting his 

ethical standard and overall claim, then he discusses several authorities on specific instances 

of duty of care, finally he uses those authorities as backing for his warrant that there is a 

moral onus upon the court to decide a doctrine of negligence. This lets the implied audience 

know what he intends to do so they can better follow his arguments. It also allows the 

implied audience to consider his arguments and come to terms with them before the implied 

author presents his deciding reasons, allowing him additional narrative sympathy. 

Lord Atkin calls attention to himself as a judge and as a historical author several times 

throughout his narrative. He speaks of the limits of a judge’s capabilities: seeking a complete 

definition of a general principle is ‘probably to go beyond the function of the judge, for the 

more general the definition the more likely it is to omit essentials or to introduce non-

essentials.’ (323). Judges are free to find for the defendant or the plaintiff as they see fit, but 

they are bound not only by their own morals but by the law. The common law does not 

possess a set of rules detailing a judge’s jurisdiction, that Lord Atkin draws attention to his is 

interesting. It is an aspect of the ethical standard that no other judge has touched on so far. 

The ethics of the historical author’s position influences the implied author’s text-internal 

ethical standard. Although Lord Atkin may be tempted to expound a completely general 

principle it is probably beyond his function, and he will not do it. But he does seek to create a 

semi-general definition of negligence, based on the authorities he presents.  

Basing his judgement on authorities gives it authority beyond a single judge’s ideas. It 

also presents to the reader a glimpse of Lord Atkin’s ethics of the telling. Although he will 
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not create a fully general principle, he will create a semi-general one based on his 

interpretation of current case law. Meaning that where there is a basis in existing texts Lord 

Atkin can formulate a new doctrine that goes further. If there were no authorities he could not 

have created a new doctrine. A doctrine depends upon a textual backing which the judge 

makes available and amenable to his case through interpretation. Lord Atkin is also 

concerned with creating a clear ratio decidendi that can be applied to other cases, which 

means creating a clearly worded judgement. The future interpretation of the judgement 

influences its writing. Text-external ethical, about its application to other concerns alter the 

textual ethics of the implied author. 

Lord Atkin draws attention to himself as a historical author several times when he 

refers to himself, ‘I’, for instance: ’I speak with little authority on this point, but my own 

research, such as it is’ (323). By doing this Lord Atkin calls attention to himself as a 

historical author, who has done research and is fallible, and calls into conflict the view of the 

judge as implied author who is a voice of finality in the legal system. The implied author, 

Lord Atkin, judge of the House of Lords, is an infallible presence whose words is final 

because he exists only as a construct within the text. The historical author Lord Atkin, 

however, is a fallible man who is aware of his shortcomings, or at least appears to be. 

Reminding the implied audience of the author function adds distance to the text in that it is 

almost meta-critical. By reminding the implied audience that they are reading a narrative they 

are invited to take a step back and consider their reading as an activity and as interpretation of 

the author’s communication.  

It also invites the implied audience to make their own conclusions based on the data 

Lord Atkin presents them. Because the data the implied author presents to the implied 

audience in order to convince them is influenced by his ethical standard, the implied audience 

is unlikely to conclude differently from the implied author. That the data the audience is 

presented aligns with the ethical standard, combined with narrative sympathy which leads the 

implied audience to agree with the implied author, means that the audience can only disagree 

with difficulty. The audience’s invitation to conclude enhances narrative sympathy because 

they feel they are part of the text and help driving it forward. In reality they are following the 

parameters set by the implied author, but the audience feels as though they are autonomous.  

Lord Atkin makes his ethical concerns and considerations more obvious than Lord 

Buckmaster. ’I would point out, in the assumed state of the authorities,’ Lord Atkin says, the 

current authorities leave the consumer in a state where he has no remedy against either the 

manufacturer or anyone else, if a product causes him harm (323). Lord Atkin believes that the 
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law is obligated to provide some remedy to the consumer if he is harmed. Since there is no 

remedy available if the court accepts Lord Buckmaster’s view that there are no grounds for 

negligence in the present case, Lord Atkin argues that the authorities cannot be read to 

support that view because he cannot believe that the courts are so amoral: 

I	do	not	think	so	ill	of	our	jurisprudence	as	to	suppose	that	its	principles	are	
so	remote	from	the	ordinary	needs	of	civilised	society	and	the	ordinary	
claims	it	makes	upon	its	members	as	to	deny	a	legal	remedy	where	there	is	
so	obviously	a	social	wrong.	

	It	will	be	found,	I	think,	on	examination	that	there	is	no	case	in	which	the	
circumstances	have	been	such	as	I	have	just	suggested	where	the	liability	
has	been	negatived.	(324)	

Therefore, Lord Atkin argues, the appeal must be allowed. This is cleverly phrased. 

Although Lord Atkin has said that he disagrees almost completely with Lord Buckmaster, he 

frames his disagreement so that the reason negligence has not been allowed in previous, 

similar cases is because the facts have been different – he distinguishes the case. Thus he 

allows that his and Lord Buckmaster’s differences of opinion are not due to conflicting 

morals, but due to differing understandings of the facts of the case. However, this appears to 

be a case of stable irony: where the author through the implied author presents the reader 

with ’an assertion or a position that gives a firm basis for subverting the surface meaning’ 

(Lothe 37).  

When we consider that Lord Atkin has shown his hand as someone who is very 

concerned with morals and finds that to find against the plaintiff would be immoral, it is clear 

that he cannot consider Lord Buckmaster’s opinion anything other than wrong and immoral. 

Lord Atkin does not present a fact narrative, wherein he displays his ethical standard. Instead 

he frames the case as a question of law, which is just as telling to the reader of his ethical 

standard. Lord Atkin disagrees with Lord Buckmaster on almost all points, which shows us 

how diverging ethical standards can be the basis for diverging legal opinions as well. For all 

judges have a pre-existing ethical standard which they then apply to the case at hand. 
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2.2.3 Lord Tomlin 
Lord Tomlin, third to give judgement, aligns himself with Lord Buckmaster’s 

judgement. He begins by saying that he has read Lord Buckmaster’s opinion, calling Lord 

Buckmaster his ’noble and learned friend’ (331) and repeats this characterisation later in his 

opinion as well. ’Noble and learned friend’ is a formal form of address used by the judges. As 

we have seen in Lord Atkin’s judgement there are other acceptable forms of address such as 

’your Lordships’ (323). Choosing the noble and learned friend address is a conscious choice 

to use one form of address rather than another, that expresses Lord Tomlin’s judgement of 

Lord Buckmaster’s judgement and his qualifications. By extolling the virtues of Lord 

Buckmaster’s judgement Lord Tomlin gives it additional authority. As much authority as two 

dissenting judgements can have, which in a law capacity is limited. In a literature context a 

dissenting judgement is particularly interesting and worthwhile because it offers a narrative 

in direct competition with the majority judgements. We see how Lord Tomlin positions his 

narrative with Lord Buckmaster, against the other three judges.  

The close association with Lord Buckmaster means that in order to fully understand 

Lord Tomlin’s narrative we must be familiar with the former narrative. The implied author 

can rely on the implied audience being familiar with it, both in court and in writing because it 

comes before his. The two judgements function as companion narratives to each other, with 

Lord Tomlin’s narrative positioned as a response and deepening of Lord Buckmaster’s. This 

means that Lord Tomlin’s ethical standard must be presumed to match Lord Buckmaster’s as 

they appear in his judgement; to allow negligence outside of contract would be immoral, and 

make it impossible for manufacturers to sell their product because they would be unable to 

calculate who might sue them for damages. 

 Lord Tomlin applies the ethical standard and his overarching claim that there 

can be no negligence outside of contract in his interpretation of Winterbottom v Wright.8 The 

Lords interpret Winterbottom differently according to their ethical standards. Lord Tomlin 

finds it closely applicable as an authority that dismisses the proposed negligence outside of 

contract, as does Lord Buckmaster, whereas Lord Atkin finds it inapplicable. The intentions 

																																																								
8	Winterbottom	v	Wright:	plaintiff	Winterbottom	was	responsible	for	driving	and	
maintaining	a	stage	coach	in	safe	driving	condition.	The	coach	collapsed	and	injured	
Winterbottom.	Winterbottom	sued	Wright,	the	postmaster	who	had	hired	him,	for	
negligence.	The	court	held	that	since	the	defendant	had	a	duty	of	care	in	contract	he	
could	not	have	one	in	negligence	as	well.	Found	to	be	no	negligence	outside	of	contract.	
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behind interpretation shape the interpretive product as it appears in the judgement, the 

intentions being the implied author’s ethical standard.  

Speaking of how the duty of care is to be established, Lord Tomlin says that ’it is 

logically impossible to stop short of this point’ (331). The point being that if there is to be a 

duty of care it must be extended to any manufacturer of any article, furthermore the duty 

must extend to anyone who may thereafter use it. By claiming that the opposing point is 

logically impossible, Lord Tomlin is asking the implied audience to follow him in his value 

judgement of the duty of care Lord Atkin proposes, calling it poorly constructed and illogical. 

The implied audience becomes an accomplice in the thought experiment that is extending the 

duty of care to its furthest conclusion, to every manufacturer and any consumer thereafter. 

The implied audience is expected to imagine the consequences of that duty of care, and find it 

terrible.  

Lord Tomlin invites the implied audience into his thought experiment at the 

beginning of his second paragraph with an interpretation of the plaintiff’s averments, saying 

’I think that if the appellant is to succeed it must be upon the proposition’ (331). If the 

implied audience accepts, it is clear to them also that this is an undue extension of 

negligence. Recall that the implied audience is a synthesis of the other presiding judges, the 

parties’ counsel and the eventual reader, all of these in some schooled in law. For the implied 

audience to accept such a wide application of a doctrine that hitherto not been applied to 

these cases seems impossible. Which is the effect Lord Tomlin aims for. The legal argument 

gets it backing in the implied author’s ethical standard, which works on the implied audience 

from the inside out to make them adopt it and conclude accordingly. When the implied 

audience has entered into the thought experiment, they must follow on to the realisation that 

the plaintiff’s averments are logically impossible. Therefore, the plaintiff cannot win the 

appeal. Lord Tomlin makes this clear when he concludes that his understanding of the 

plaintiff’s averments must be correct. 

Lord Tomlin’s narrative is short. Because he aligns his judgement with Lord 

Buckmaster’s he does not need to give a long judgement to make his views clear. Once he 

has aligned his views with Lord Buckmaster the implied audience carries over the ethical 

standard and overarching claim from Lord Buckmaster’s judgement. The comments he 

makes evolve the shared ethical standard. Adding his judgement to Lord Buckmaster’s has 

the added effect of adding his authority to it. However, it is not enough to win the case, as 

Lords Buckmaster and Tomlin are the two dissenting judges in the case, against the majority 

of three judges. 
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2.2.4 Lord Thankerton 
Lord Thankerton sets out the facts of the case in a fact narrative that takes up much of 

his rather short judgement. He begins with the legal question that must be decided, based on 

the facts. The implied audience is familiar with Lord Thankerton’s position from the frame 

narrative, but the fact narrative also clearly shows that Lord Thankerton is sympathetic 

towards the plaintiff’s claim. The fact narrative is positioned from the plaintiff’s point of 

view, describing events as she has done in her averment. The implied author does not 

question the effects of the snail in the ginger beer, nor that its presence in the bottle, unlike 

Lord Buckmaster. Lord Thankerton says that the House of Lords is obliged to consider the 

plaintiff’s averments as true, pro veritate, and concern themselves with the questions in law. 

The other Lords have said the same, yet Lord Buckmaster did not refrain from commenting 

on the facts. That Lord Thankerton refers to the duties of the court and does not comment on 

the facts indicates that he is sympathetic towards the plaintiff.  

The further fact narrative supports the plaintiff’s averments and shows that Lord 

Thankerton’s ethical standard aligns with her claim. The fact narrative in paragraph 3 is 

aligned with the plaintiff’s point of view. It pre-empts competing narratives that suggest that 

the plaintiff should have been aware of the snail and that she could not know who the 

manufacturer was. We do not know the exact averments made by the defendant, yet there is 

an opposing narrative implied in Lord Thankerton’s narrative. Stating definitely that the 

bottle’s characteristics made it impossible to inspect its contents, for instance, implies a 

counter-narrative where the ginger beer was possible to inspect through the bottle. Lord 

Thankerton anticipates rebuttals which he then addresses and makes harmless. By creating a 

fact narrative that is aligned with the plaintiff’s averments and also fends off counter-

arguments Lord Thankerton narrates the fact narrative as backing to his overall claim that 

Stevenson was negligent.  

Lord Thankerton’s judgement rests on an ethical standard of responsibility for harm: 

the consumer must be protected from products that turn out to be harmful, because the 

manufacturer must ensure that his products are safe. He illustrates it with an example 

narrative of a manufacturer and a consumer, where the manufacturer is the protagonist who 

creates the product, puts it on the market and intentionally ensures that there can be no 

tampering with it once it has been removed from the factory. The consumer is a passive 

character who has no agency in the example narrative at all. ‘If that contention be sound’, 

Lord Thankerton says, addressing the implied audience, the consumer is owed a duty of care 
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(332). Addressing the implied audience like this Lord Thankerton asks them to consider his 

arguments and conclude. As I have spoken of before, narrative judgement proceeds from the 

inside out, which means that the implied audience will conclude according to the implied 

author’s ethical standard. The example narrative is structured so that the contention Lord 

Thankerton presents is the only logical conclusion, because it is structured according to his 

ethical standard. 

As warrant for his overarching claim Lord Thankerton refers to Lord Atkin’s 

judgement. Lord Atkin’s judgement is so good that Lord Thankerton ’cannot usefully add 

anything to it [my emphasis]’ (333); Lord Thankerton downplays his own standing in favour 

of Lord Atkin’s and adds his creed to Lord Atkin’s by saying that there is nothing more to 

say because it has already been brilliantly said. When he refers to Lord Atkin’s arguments 

Lord Thankerton relies on the narrative sympathy Lord Atkin has acquired and that the 

implied audience carries it over to his judgement. We also see how complimentary narratives 

within a judgement work together as one larger narrative that seeks to convince the implied 

audience. By referring to each other’s narratives the judges show a united front and offer a 

variety of arguments. The commonality gained by referencing is a warrant that supports their 

overarching claims in itself, adding support to the claim and proving it is true.  

Lord Thankerton’s narrative is most like Lord Tomlin’s narrative, in that both are 

complimentary narratives to a previous judgement. Lord Thankerton’s narrative relies on and 

reflects back to Lord Atkin’s, but also adds his voice as support to the plaintiff’s case. His 

fact narrative and his ethical standard are clearly in support of the plaintiff; they serve as 

backing. 

 

2.2.5 Lord MacMillan 
The final judgement is Lord MacMillan’s. He begins with an account of the facts and 

then the plaintiff’s legal grounds for action. Lord MacMillan uses the term ’allegations’ to 

describe the plaintiff’s account of events (333). Recall that the House of Lords is not entitled 

to consider whether they find the facts of the case sufficiently proven, the Lordships must 

base their judgements on the statement of fact provided by the lower court. Therefore, the 

choice of ’allegations’ evidences that Lord MacMillan is not entirely convinced by the facts. 

Compared to Lord Buckmaster, who is dismissive of both the plaintiff’s narrative and her 

claim of negligence, Lord MacMillan is gentler in his assessment. As he continues Lord 

MacMillan’s tone is less hostile to the idea of negligence. When we read on it becomes clear 
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that Lord MacMillan is not so much doubting of the plaintiff’s narrative as he is anxious to 

make it clear that the burden of proof has not been satisfied. That the burden of proof has not 

been satisfied in the lower courts means that negligence has not been proved or disproved. 

The case before the House of Lords is whether the plaintiff should be allowed to attempt to 

prove negligence outside of contract before the lower courts. If the appeal is allowed it must 

go back to the lower court, where the plaintiff must prove negligence. 

Lord MacMillan compares the present case to Mullen v Barr & Co9, by interpreting 

the facts of both cases as being the same, except for a different species of animal. By framing 

the case against another authority Lord MacMillan frees himself from the burden of creating 

a general principle for negligence; If the Mullen case was erroneously decided, or does not 

apply to the present case, then negligence is allowed. It is unclear whether Lord MacMillan 

expects the implied audience to be familiar with the Mullen case. His summary treatment of 

the facts speaks to the implied author assuming that the implied audience is familiar with the 

case law, and the presumption that the implied audience must have legal training supports it. 

Regardless of whether or not the implied audience was familiar with the case 

beforehand, Lord MacMillan invites them to make a judgement of the Mullen case under his 

guidance. Having laid the ground work so that the implied audience is at least minimally 

familiar with Mullen, Lord Macmillan draws the attention to a particular passage, wherein 

Lord Ormidale asks whether in the absence of a contractual relationship there could be a duty 

of care owed by the manufacturer to the consumer. He answers his question affirmatively, 

saying that it appears to be reasonable and equitable to hold that there exists a duty of care. 

This is also the core of Lord MacMillan’s ethical standard. It is equitable and reasonable to 

instil a duty of care. 

The implied author’s value system gets its ultimate expression when Lord MacMillan 

formulates the reasonable man principle. It entails that if ’a reasonable man would have 

foreseen and could have avoided the consequences of his act or omission’ (339), then there is 

a duty of care. The question of what a reasonable man would have foreseen in the 

circumstances is in itself a fiction. The man who acted in real life acted so that the plaintiff 

raised a case of negligence against him, in other words he did not act as the reasonable man 

																																																								
9	In	Mullen	v	Barr	&	Co,	Mullen	found	a	mouse	in	a	bottle,	and	sued	for	negligence	and	
damages	owing	to	the	shock	he	suffered.	Found	that	there	could	be	no	negligence.	To	
extend	negligence	would	be	to	make	manufacturers	responsible	to	members	of	the	
public	for	the	contents	of	their	products,	which	was	found	to	be	’little	short	of	
outrageous’.	
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did. The reasonable man principle is a matter of creating a fictional example narrative, based 

on the facts of the case, where the protagonist acts reasonably according to the implied 

author’s ethical standard. Then the implied author holds the defendant’s actions up against 

the example narrative of the reasonable man to see if they converge to a degree that allows 

the defendant to be free from charges of negligence. Only if the defendant measures up to the 

implied author’s ethical standard, expressed as the reasonable man, will he be found to have 

acted reasonably and not negligently. The implied author’s position as a judge means that his 

ethical standards are sanctioned as law. Negligence in this instance is a question of 

comparing two fact narratives, both of which are created by the implied author to serve his 

overarching aim. It is crucial that legal practitioners are aware of how ethical standards 

function in narrative and in the court. If they know how to structure facts, they can use it to 

their advantage, and to understand how a judgement works outside of its strictly legal 

application. 

Facts are key in the the act of ’distinguishing the case’, which is central in common 

law. Because the judges are bound by applicable case law, they must prove that the case at 

hand is not so alike the authority that it applies. This is done in a variety of creative ways, but 

most often it is a question of presenting the facts so that the they are different enough from 

the authority to warrant a trial. By creating a narrative that suits their needs, the implied 

author is able to present the case and the authority so that it fits with their values and 

conclusion. Lord MacMillan speaks of this: ’Where, as in cases like the present, so much 

depends upon the avenue of approach to the question, it is very easy to take the wrong 

turning’ (Donoghue 335). Lord MacMillan then illustrates his point by creating two opposing 

narratives based on the facts of the case, and shows how different outcomes result from 

different narratives. Use where the judges distinguish the case 

I have coined the term ’fact narrative’ to refer to the narrative wherein the judges 

present the facts of the case as they see them. It is not limited to the statement of fact that is 

typically present at the beginning of a judgement, but can be applied to all instances where a 

judge in some way presents the facts of the case. Donoghue is a story of how a woman drank 

a bottle of ginger beer that contained a snail. She was consequentially ill, and took her case to 

the courts. All five judges have variations of that core narrative in their judgements. The facts 

remain the same, but their narratives vary.  

How we present the facts can radically alter the result of our considerations. There is 

a very illustrative passage in Lord MacMillan’s judgement in Donoghue, which I have 

already alluded to. He says that ’so much depends upon the avenue of approach to the 
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question’ (335), and that we must be careful how we phrase the narrative. Lord MacMillan 

then illustrates by using two cases with similar facts where the courts concluded that there 

was no ground for negligence because the harm happened outside of a contractual 

relationship. If you begin your examination with the sale by the manufacturer to the retailer, 

Lord MacMillan says, the consumer who purchases from the retailer is seen as a ’stranger to 

the contract’ between the retailer and manufacturer. Thereby there is no grounds on which the 

consumer can succeed in court. If, however, the narrative is framed differently we get the 

opposite result. If we approach the case by asking:  

whether	there	is	evidence	of	carelessness	on	the	part	of	the	manufacturer,	
and	whether	he	owed	a	duty	to	be	careful	in	a	question	with	the	party	who	
has	been	injured	in	consequence	of	his	want	of	care,	the	circumstance	that	
the	injured	party	was	not	a	party	to	the	incidental	contract	of	sale	becomes	
irrelevant,	and	his	title	to	sue	the	manufacturer	is	unaffected	by	that	
circumstance.	(336)	

The plaintiff may succeed in court based on this narrative, if he is able to prove that 

there was a duty of care. The narrative either allows or excludes the duty of care outside of 

contract based on how the facts are presented. If the judge anchors the facts in a lack of 

contract, there is no relationship wherein there is a duty of care. If, on the other hand, the 

judge establishes that there is a duty of care outside of contractual relationships the fact that 

there is no contract is irrelevant, as in the quote from Lord MacMillan above. 

Hence how the facts are presented are central to the legal argument and the value 

system of the implied author. To argue for negligence, the facts of the case must be presented 

so that there is a ground for it, a duty of care that has been breached. In order for there to be a 

duty of care the underlying values of the implied author have to support a duty of care that is 

in essence a protection of consumers at the expense of manufacturers. That a consumer is 

worthy of protection when he is injured and that he is entitled to damages when the 

manufacturer has been careless are value judgements that underlie the legal doctrine. Without 

the underlying value judgements there is no duty of care. 

In Donoghue v Stevenson there is a case that is particularly interesting, Winterbottom 

v Wright. Several of the judges cite it as an authority, yet they reach different conclusions. 

Lord Buckmaster recounts the Winterbottom case as follows: 

Owing	to	negligence	in	the	construction	of	a	carriage	it	broke	down,	and	a	
stranger	to	the	manufacture	and	sale	sought	to	recover	damages	for	injuries	
which	he	alleged	were	due	to	negligence	in	the	work,	and	it	was	held	that	he	
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had	no	cause	of	action	either	in	tort	or	arising	out	of	contract.	This	case	
seems	to	me	to	shew	that	the	manufacturer	of	any	article	is	not	liable	to	a	
third	party	injured	by	negligent	construction,	for	there	can	be	nothing	in	the	
character	of	a	coach	to	place	it	in	a	special	category.	(318)	

Lord Buckmaster sees no need to distinguish the Winterbottom case from the present, 

because he cites Winterbottom as an authority that supports his view. Therefore, he spends 

very little time on the facts of the case, only one short sentence. Lord Buckmaster admits that 

there was negligence in the construction of the carriage, but since there was no contract 

between the injured party and the manufacturer there was no grounds for an action in either 

tort or based on contract. That is the same conclusion he comes to in his judgement in the 

present case, he uses Winterbottom as a warrant for his overarching claim. 

Lord Atkin also refers to Winterbottom. He presents the facts of the case differently 

than Lord Buckmaster, in Lord Atkin’s narrative we get a much more detailed picture of how 

the injury that gave raise to the plaintiff’s claim happened. The defendant had contracted with 

the Postmaster-General to provide the coach to convey mail to Hartford to Holyhead in good 

condition. The plaintiff, serving as protagonist in the fact narrative, contracted to drive the 

coach, and was thrown from his seat and injured carrying the post (327). Compared to the 

one sentence Lord Buckmaster affords the facts, this is a much more thorough account. Since 

Lord Buckmaster agrees on the whole with the decision in Winterbottom, he has no need to 

prove why it is similar to the present case, he simply states that it is. He relies on the implied 

audience’s knowledge of Winterbottom combined with his explanation as a warrant to why 

they are similar, combined the implied audience’s knowledge and Lord Buckmaster’s 

account supply an easily accessible account of Winterbottom and how it aligns to the present 

case.  

The difference in length and detail of the facts reflect the intention of the implied 

author behind the reference to Winterbottom. Lord Atkin requires a lengthier explanation 

because he must convince the implied audience that the moral responsibility for negligence in 

manufacture is the manufacturer’s responsibility. Lord Buckmaster is brief because he wishes 

to dismiss the discussion of duty of care. By citing Winterbottom Lord Buckmaster 

references the conclusion, that there were no grounds for negligence, and does not touch 

upon the question of moral. Lord Atkin references the case in depth, in order to back the 

warrant that Winterbottom is not like Donoghue. This shows that distinguishing the case 

requires a more thorough argument. Distinguishing the case based on fact requires a fact 

narrative that does not diverge too far from the facts as agreed upon in the authority the judge 
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seeks to move away from, that also shows why the authority is not applicable. How the judge 

portrays the facts is an expression of narrative’s plasticity: it is capable of conforming to the 

restraints of factual events and the intentions of the implied author.  

Alongside Lord Buckmaster is Lord Tomlin’s judgement. Lord Tomlin states that his 

views accord ’every respect’ with his views, therefore he will only add a few words to his 

judgement in support of Lord Buckmaster’s (331). Of Winterbottom he says only that it ’is 

directly in point against the appellant’ (331). Since Lord Tomlin bases his judgement on Lord 

Buckmaster’s there is no need to dwell on Winterbottom, Lord Buckmaster has already made 

their joint position clear. When the implied author has no desire to distinguish the case from 

the authority we see that no discussion is needed. With reference to Lord Buckmaster’s 

opinion Lord Tomlin has an argument for the authority of Winterbottom that he can rely on. 

This will only be successful if the implied audience agrees with Lord Buckmaster’s original 

assessment, which they due to the structure of court cases will. 

The final opinion in Donoghue is Lord MacMillan’s, who quickly dismisses 

Winterbottom as not ’in point’ for the present case (336). He uses Winterbottom in a larger 

argument that not to allow negligence outside of contract as a legal ground is immoral. Lord 

MacMillan’s overarching claim is that there is a duty of care for the manufacturer to ensure 

that his goods are safe to consume for the consumer. His data is the facts of the case, which 

he presents clearly in favour of the plaintiff. Lord MacMillan allows that it was due to the 

snail in the ginger beer that the plaintiff took ill, that the bottle was of dark opaque glass ‘so 

that the condition of the contents could not be ascertained by inspection’, and it was kept 

securely closed with a metal cap (333). That Lord MacMillan includes these observations in 

his statement of fact shows that he finds the defendant responsible for the contents of the 

bottle of ginger beer, and the consequences. It is a backing for the warrant that the 

manufacturer is responsible for his product, not the retailer and not the consumer. 

Another central claim is that to not allow a duty of care outside of contract, and 

negligence when that duty of care is breached, would be amoral: ‘“any proposition the result 

of which would be to shew that the common law of England is wholly unreasonable and 

unjust cannot be part of the common law of England”’ (334). Here Lord MacMillan quotes 

another decision to support his view that it would be unjust to deprive the public of the 

remedy of negligence. It is a backing of the warrant of immorality, that Lord MacMillan 

continues to develop in his judgement. He presents the authorities which are said to be on 

point, and finds that they cannot be taken to show that the law has moved in one direction. 
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The judge is therefore free to deliver his judgement on the warrant that there is no conclusive 

authority on negligence. 

The underlying backing, as I have said, is that to deny negligence results in unfair 

results for the people who are somehow injured outside of contract. We see this backing in 

how Lord MacMillan presents cause authorities and dismisses them, how he presents the 

facts of the case and how he characterises the defendant and the plaintiff. Lord MacMillan 

believes that the common law has a responsibility to ensure that people who are injured 

outside of contract have some form of redress. His overarching claim is based on the warrant 

of morality, which finds its backing in the implied author’s explicit arguments and in his 

value system.  

In sum, we have seen in Donoghue v Stevenson that judges present a fact narrative of 

their own, which the implied audience then compares to the fact narrative in the frame 

narrative. The frame narrative’s fact narrative becomes a kind of objective standard for what 

happened, as basis for the case. It is written by the law reporter who is impartial to the case 

and is intended to be as objective as possible. In contrast, the judges’ fact narratives are 

products of their intention, which in turn is a product of their ethical standard. We can 

therefore discover the underlying ethical standard of each judge by examining his judgement. 

That ethical standard functions as backing to the judge’s overall claim. 
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2.3 Smith v Lee Brain and Co Ltd 
Smith v Leech Brain10 is unique in that the law reporter did not write a summary of 

the facts in the frame narrative, instead he moved Lord Parker’s fact narrative into the frame 

narrative. Unlike the other judgements, where there is a separate fact narrative written by the 

law reporter, there is only one version of the facts available to the reader of Smith v Leech 

Brain. Normally the frame fact narrative functions as an objective truth against which the 

implied audience can compare the fact narratives the judges present, and whether they are 

biased in some way. Since the only fact narrative is Lord Parker’s it becomes the true fact 

narrative of the case. Lord Parker’s narration of the facts is the sanctioned version of what 

happened to Mr Smith. The facts of Smith v Leech Brain are in short that Mr Smith, who 

worked as a galvanizer, got injured at work. The injury did not heal, and it eventually evolved 

into cancer, which killed Mr Smith. The plaintiff is therefore Mrs Smith. The defendant is 

Leech Brain Co, the owners of the plant where Mr Smith worked. 

Lord Parker’s statement of fact is a long and highly detailed fact narrative, which is 

perhaps what lead the law reporter to adopt it as the fact summary in the frame narrative. 

Lord Parker starts by presenting the setting, the galvanising plant called Glaucus Iron Works 

and the characters. It is important to note that Mr Smith is the protagonist of the fact 

narrative, but his wife, Mrs Smith, is the protagonist in the frame narrative and in the court 

where she acts as plaintiff. The implied audience is reminded early on that the sufferer of 

Leech Brain & Co’s alleged negligence is dead and unable to seek justice for himself. Calling 

the case a ‘widow’s claim’, Lord Parker seeks sympathy for the plaintiff in the implied 

audience by drawing attention to her husband’s death not just as the result of negligence but 

as a personal tragedy for the plaintiff (409). It is an early implication that Lord Parker takes 

the side of the plaintiff. In the beginning of his judgement Lord Parker says that Mr Smith 

was injured at work and ‘subsequently died of cancer’. The implied author foreshadows his 

conclusion that Leech Brain & Co was guilty of negligence that lead to Mr Smith’s death, 

and clearly displays his ethical standard. 

In contrast the fact narrative is balanced and does not lean towards the side of either 

party. Lord Parker describes the process of galvanisation and who does it, and allows that the 

more dangerous work was carried out by men ‘who knew the dangers involved’, Lord Parker 

places no blame on Leech Brain but presents them as taking care of their workers (407). The 

chief security measure was corrugated iron for shelter which Lord Parker says there was 
																																																								
10	Unless	otherwise	noted	all	references	in	this	chapter	are	to	Smith	v	Leech	Brain	
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plenty available (407). We must assume that these facts are taken from testimonies, but Lord 

Parker does not quote any one testimony. He presents the fact narrative entirely from his own 

point of view, therefore it is his assessment that there was plenty of corrugated iron available 

– it is not the view of the defendants, whom are looking to paint themselves in a favourable 

light. The implied author describes the process of galvanising done ‘so as to avoid spattering 

of the metal’ and thus injuries (408). All these descriptions are either favourable to the 

defendant or neutral. They describe the work at the plant without comment from Lord Parker 

beyond his choice of words in the description. The first part of the fact narrative functions as 

exposition. Exposition allows the implied audience to understand the setting and the work 

done at the plant, and it gives them a background to measure Mr Smith’s accident against: 

were the conditions the accident happened under on par with the regular standard?  

The next part of the fact narrative concerns August 15th, the day of Mr Smith’s 

accident. Lord Parker says that Mr Smith got his head outside of the protective shelter 

‘inadvertently’. He does not assign blame to either party for Mr Smith’s burn to the lip. 

Describing the treatment of the burn and the subsequent cancer Lord Parker prefers a direct, 

short style where he lists each act taken by Mr Smith and each step of his treatment plainly, 

in the order they happened. There are no descriptive words or characteristics of either Mr 

Smith, Leech Brain, the injury or the following treatment. The cause for Mr Smith’s cancer is 

one of two options, and Lord Parker presents both without preference for one. Lord Parker’s 

narrative leaves out all descriptive functions and is deliberately objective. 

None of the other fact narratives in the judgements are objective, they all serve as 

backing to the implied author’s overarching aim by presenting the facts in a way that reflects 

their ethical standard and their conclusion in law. At first glance Lord Parker’s ethical 

standard seems absent from his fact narrative. Yet, choosing to strive for an objective fact 

narrative is also a result of his ethical standard. Although no narrative is fully objective, the 

choice of what to tell and how to tell it is a choice that will always result in a subjective view 

of events. Lord Parker’s attempt at objectivity shows that he wishes the implied audience to 

make an informed decision based on solid knowledge of the facts. Against the objective fact 

narrative Lord Parker can convince the implied audience of his view. That is an ethical 

position, specifically an ethics of the telling. The fact narrative functions as what Toulmin 

calls data, facts or evidence which prove the argument. The other fact narratives we have 

seen have a dual function, of both being data and warrants in that they serve as bridges 

between the data and the overarching claim. Lord Parker’s objective fact narrative is not a 

warrant because it does not draw any lines between the data and his overarching claim. 



	 48	

The implied author’s purpose for telling the implied audience the story of how the 

injury occurred seems to be two-fold: it establishes that the injury was inadvertent on the part 

of Mr Smith and Leech Brain & Co, and it creates a cohesive narrative basis on which the 

judge can rely when he gives his judgement. When he retells the events of August 15, 1950 

Lord Parker rests his narrative on the ethics of the courtroom that say that his word as judge 

is final. The weight of Lord Parker’s words as final means that he has an ethical 

responsibility towards the implied audience and, in particular, the parties of the court case to 

present a narrative that is as close to the truth as possible. There is no way to unearth the truth 

so the judge must be conscious of his responsibility and do his best. His ethics of the telling 

dictate that his fact narrative must be as objective as possible.  

Narrative is a complicating factor due to its subjective nature. There is no objectivity 

in narrative, or indeed in language. The distinction between what happens in real life and how 

that is presented in narrative allows us to reflect on the ways in which our ’retellings 

reorganize events to give them a certain inflection and intention, a point, and a particular 

effect on their hearers’ (Brooks, ’Narrative Transactions’ 24). In the court, and in negligence 

cases, the facts are important because they decide whether or not the defendant’s actions can 

be classified as negligent: did he fail to act like a reasonable man would, and is he therefore 

negligent?  

	The	more	we	study	modalities	of	narrative	presentation,	the	more	we	may	
be	made	aware	of	how	narrative	discourse	is	never	innocent	but	always	
presentational	and	perspectival,	a	way	of	working	on	story	events	that	is	
also	a	way	of	working	on	the	listener	or	reader.	(Brooks,	’Narrative	
Transactions’	25)	

Therefore, however much we strive for the truth the best we can get is an agreement 

that we have tried. Which is what Lord Parker seeks to do in his statement of fact and by 

alluding to Mace. When the implied audience is reminded that the events happened years 

ago, that memories are fickle, they bring it with them into considering the facts. Reminding 

the implied audience that narrative is unstable allows him to present a narrative that the 

implied audience must take at face value given all its flaws. Lord Parker uses the 

destabilising factors to stabilise his narrative. A definitive narrative removes all doubts of 

what might and might not have happened, and makes sure that the implied author and the 
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implied audience are in agreement. In law, there is a tendency to doubt narratives, as 

evidenced in Lord Parker’s allusion to Mace v R. & H. Green & Silley Weir Ltd.11  

Lord Parker alludes to Mace v R & H Green, a case he presided over, as an authority 

as ’in point’ for the present case (410). The implied author alludes to it to show that he has 

the matters raised there ‘fully in mind’ (410). The allusion assumes that the implied audience 

knows the case the implied author refers to. At least to the extent that they understand how 

the case has bearings on the present. The way Lord Parker introduces his judgement in Mace 

is strikingly similar to the present case. He begins with stating that events happened almost 

six years ago, although he finds no one to blame for the years passing – much the same as he 

says of the span of time in Smith v Leech Brain. The allusion to and the similarities between 

the styles of the two introductions makes for an interesting comparison. Lord Parker’s 

introductory remarks on the reliability of witnesses after six years are especially interesting: 

I	am	not	saying	that	anybody	is	particularly	to	blame,	but	it	makes	the	task	
of	witnesses	and	of	the	court	extremely	difficult.	Memories,	anyhow,	are	
liable	to	fail	and	after	six	years	they	are	almost	bound	to	fail.	Moreover,	one	
is	bound	to	be	suspicious	of	a	plaintiff's	claim	in	those	circumstances;	one	
approaches	the	matter	on	the	basis	that	it	may	be	something	that	he	has	
gradually	in	the	course	of	time	conjured	up,	and	one	is	bound	to	look	at	his	
evidence	with	great	suspicion.	Again,	from	the	point	of	view	of	the	court,	it	is	
often	impossible	in	these	circumstances	to	accept	the	whole	of	the	evidence	
of	any	one	witness,	however	honest	he	is	and	however	much	he	may	be	
trying	to	tell	the	truth.	Six	years	after	the	event	witnesses	may	with	the	best	
will	in	the	world	be	at	fault	(Mace	v	R	&	H	Green	20).	

Lord Parker is sceptical of the quality of witnesses and whether what appears before 

the court is true. He does not mistrust the witnesses due to any fault in them specifically, but 

mistrusts them because of the nature of witness testimony. As the judge sees it memories are 

changeable things that are less and less reliable as time goes by. Compared to the 

introduction in Smith v Leech Brain Lord Parker is much more hostile towards the plaintiff in 

Mace. Although he admits that the 12 years that have passed between the events and the case 

appearing before the court, Lord Parker is satisfied that the plaintiff personally is ’in no way 

to blame for the delay’ (409). He does not pursue the matter further. As we have seen in 

Mace he delves much more deeply into the difficulties of trying a case six years after the fact. 
																																																								
11	The	Mace	case	was	about	a	man	who	worked	as	a	boilermaker	in	the	employ	of	a	ship	
repairer.	He	was	ordered	to	do	work	aboard	a	ship,	where	he	scaled	a	ladder,	caught	his	
foot	in	a	rope	wound	on	one	of	the	rungs	of	the	ladder,	slipped,	fell,	and	was	injured.	He	
brought	charges	of	negligence	against	his	employers.	Lord	Parker	found	that	the	
defendant	was	responsible	for	the	safety	of	their	employee	and	found	them	negligent.		
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He creates a seed of mistrust in the testimonies of the parties, of the story they tell. But the 

judge does not discredit them altogether. 

This allusion to the Mace case provides us with a glimpse into Lord Parker’s 

considerations of the ethics a witness must adhere to and how, in the ethics of the telling, a 

judge may handle the testimony of witnesses. Witnesses are urged to tell the truth in court. 

Unless there is a particular reason to distrust their testimony it is usually treated as true, to the 

extent that one person’s experience can ever illuminate an entire case. Lord Parker, however, 

says that he will not accept the evidence given by witnesses as true because so much time has 

passed. Here Lord Parker proclaims that in his capacity as judge he will only accept 

testimony as far as he judges them sound, making him a judge not only of the law but of the 

truth of stories. He reserves the right for himself to create a master narrative which will stand 

as the true statement of facts in court, which is what he does in Smith v Leech Brain. 

By alluding to Mace v R & H Green with the words that the matters of the case are 

fully in his mind, Lord Parker invites the implied audience to recall his admonishment of 

witnesses and cases as a background to the Smith v Leech Brain case. It has the effect of 

making the implied audience cautious to trust any one fact narrative too much. By casting 

doubt on the parties’ narratives, Lord Parker simultaneously reserves the right to judge the 

fact narratives presented to him and make up his own mind about what must have happened 

according to what he judges as true. 

That Lord Parker is positive to the Mrs Smith’s case is all the clearer against the 

backdrop of Mace. He presents it as though the cancer that killed Mr Smith was a 

consequence of the harm that befell him at work, without scepticism. We must assume that 

there were witness testimonies before the court. Since Lord Parker does not quote any of 

them we can also assume that the fact narrative he presents is an amalgamation of testimony 

and what Lord Parker considers true, elevated by the implied author to an objective narrative 

of truth. And further elevated to the objective truth of what transpired on August 15th 1950 

by the law reporter who moves Lord Parker’s fact narrative into the frame narrative. 

Lord Parker’s ethical standard becomes clear to the reader when after the initial fact 

narrative, he moves on to the questions of negligence and of causation:  

	‘Nevertheless,	it	seems	to	me	that	this	was	something	which	was	so	
foreseeable	by	the	employers,	for	it	is	the	most	natural	thing	in	the	world	for	
a	man	to	turn	round,	as	I	feel	this	man	did,	that	it	would	be	wrong	in	this	
case	for	me	to	hold	that	he	was	in	any	substantial	degree	to	blame	for	the	
accident.’	(411)	
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We see the ethical standard in the question of whether or not the injury was 

foreseeable. Lord Parker believes that human nature is to make mistakes, which is something 

the employer must have foreseen. Because Mr Smith was injured due to a mistake, which any 

one may have made in the same circumstances, it would be unethical to blame him for it. 

Lord Parker’s ethical standard relies on a view of human nature as flawed and prone to 

mistakes. He illustrates it with a plea to the implied audience to imagine themselves in a 

similar situation, when he says it is natural to turn around. The implied audience is likely to 

agree, both due to narrative sympathy, and because most people have indeed made a mistake, 

some have even been injured as a result. Leaning on the implied audience’s experiences and 

imagination is a way to gain more narrative sympathy, which Lord Parker then siphons 

toward the plaintiff. 

When he presents the facts Lord Parker finds ’there was a clear and known danger’ 

and that any reasonable employer must have foreseen the risk their employees took in being 

protected by just corrugated iron (410). Lord Parker describes the protective measures as 

’make-shift’, a clear value judgement of the measures as inadequate. In an extension of the 

reasonable man argument Lord Parker says that man’s nature means that it was inevitable 

that an employee would look around his corrugated iron shield, sooner or later. The 

reasonable man argument, we recall, is a fictional construct wherein the judge creates an 

alternate narrative with a protagonist who acts as a reasonable man according to his 

standards. The fact narrative in the case is then compared reasonable man narrative, if they do 

not align, the defendant did not act as a reasonable man should and is guilty of negligence. 

The implied narrative here is that a reasonable man would know the nature of men, indeed 

himself, and know that it is ‘the most natural thing in the world’ to accidentally turn around. 

Lord Parker believes that Leech Brain & Co should have taken better precautions to avoid 

injuries, and believes they are responsible for Mr Smith’s injury. Lord Parker uses the 

reasonable man narrative to appeal to the implied audience’s sense of self and how they 

would act in a similar situation. He feels it is so foreseeable by the employers that the implied 

audience must agree with him as well.  

Lord Parker sets the fictional reasonable man narrative up against the facts as they 

happened. Any reasonable man must have foreseen the risks of the work, ’and that proper 

protection was necessary for such a man [the employee]’ (410). Although the reasonable man 

is a legal doctrine, when it appears as an argument for a claim, its backing is a narrative. A 

further and final warrant for the claim that the defendant was negligent is that other 

galvanisers adopted better, safer shelters for their workers and Leech Brain co failed to do so. 
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The implied backing is a reasonability argument. When other galvanisers had adopted much 

better safety measures it is not unreasonable to expect the defendant to do so as well, 

therefore their failure to offer proper security amounts to negligence. On this basis, Lord 

Parker finds that his claim is substantiated and reaches the conclusion that negligence ’has 

been made out’ (410). Although this claim is only true under certain qualifications: ’I 

appreciate that this is not a case where the crane and, therefore, the temporary shelter, were in 

constant use.’ (410) The qualification alters the claim slightly. It makes it true that there was 

negligence, but it is slightly less clear cut than it has seemed up to this point. The qualifier 

proposes conditions under which the statement is true; here it remains true that there was 

negligence even under conditions that might make injury less foreseeable. 

Framing Mr Smith’s injury this way makes it appear as an inevitable event, because 

the employees of Leech Brain were poorly protected and because they by nature are likely to 

make a mistake and move outside of their shelter. Lord Parker invites the implied audience to 

place the blame for the accident entirely on the defendants. Added to that fact Lord Parker 

says that Leech Brain did not move away from temporary shelters as quickly as other 

galvanisers in the country, a damning fact the implied author includes because it expresses 

his view of Leech Brain as careless.  

Lord Parker continues to characterise the defendant, Leech Brain co, as an employer 

who endangered their employees through lacking safety measures. He describes the new 

safety measures other galvanisers adopted as ’proper shelter’ that afforded ’complete safety’, 

these descriptions work in contrast to the implied author’s description of Leech Brain’s 

shelter as make-shift (410). The characterisations of Leech Brain compared to Mr Smith 

makes it clear that Lord Parker is sympathetic to the plaintiff and highly critical of the 

defendant. Mr Smith and his widow Mrs Smith, Lord Parker speaks of in neutral or positive 

tones. Whereas his statements about Leech Brain Co are critical and negative after the first 

fact narrative. Lord Parker says that he finds it immoral to blame Mr Smith for the accident in 

any way (411). A judge of another mind could easily criticize Mr Smith for not getting 

treatment sooner, for instance. 

Lord Parker presents the evidence he has heard from expert witnesses on how cancer 

develops. Two of those views are rebuttals, which Lord Parker presents and finds that the 

third view which aligns with his claim is correct. He dismisses the two views that can be 

classified as rebuttals on basis that he finds the third view the most likely given 

considerations of probability. The third view, that the burn prompted pre-malignant changes 
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to develop into cancer, is then a warrant to the claim of the same conclusion. The backing is 

that the third view is most probably true. 

He refers the testimonies indirectly, so these views are all tinged by Lord Parker’s 

judgement of them. Lord Parker finds both the first two views extreme, presenting the first 

one without comment, then calling the second option the ‘other extreme view’ referring back 

to the first. The witnesses are highly unlikely to have presented their views as extreme, it is 

therefore obvious to the reader that these are Lord Parker’s opinions on the experts’ views 

and not their testimonies reported. Preferring not to quote the witnesses allows Lord Parker to 

shape the three possible reasons for Mr Smith’s cancer so that the data aligns with his ethical 

standard.  Lord Parker prefers the third option. It is presented without comment at first, but 

the implied audience has been conditioned by the inside out workings of the ethical 

judgement and will conclude that it is the correct option.  

As does Lord Parker, he concludes that the third option is correct on the balance of 

probabilities. Probability is a weak argument as it stands: it is completely unsupported by any 

backing or warrant. Lord Parker presents no data for the probability of any of the options, and 

they are all the qualified opinions of experts which means they are on equal footing. But the 

ethical standard the implied audience is by now familiar with serves as backing and warrant 

to the probability argument. The implied audience accepts the implied author’s ethical 

standard and judges according to it once they are familiar with it. That means that arguments 

that seem unsupported have warrants and backing on a deeper textual level. Probability is not 

the only deciding factor for Lord Parker, nor is it for the implied audience. Lord Parker has 

already decided that the burn contributed to the cancer.  

The discussion that follows, of the Wagon Mound12 case is interesting because Lord 

Parker presents the averments of both parties in his judgement. It illustrates how narrative is, 

as Brooks says, presentational and perspectival. The opposing narratives that the parties’ 

counsel present in court are not often seen in great detail in judgements of the upper courts. 

Where they are they are a particularly interesting alley into the opposing narratives that are 

the grounds for the judgement. Opposing narratives bring out the plasticity of narrative; 

Narrative’s inherent plasticity means that each implied author can in their ’retellings 

																																																								
12	Wagon	Mound	(no	1)	is	the	case	that	established	the	remoteness	rule	for	causation	in	
negligence:	a	defendant	is	only	liable	for	damages	he	could	reasonably	have	foreseen.	If	
the	damages	could	not	have	been	foreseen	they	are	too	remote,	and	there	is	no	liability.	
The	crew	of	the	defendant’s	ship	had	carelessly	let	oil	leak	into	the	water	of	the	harbour,	
which	caused	the	ships	harboured	there	to	sustain	severe	damage.	
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reorganize events’ (Brooks, ’Narrative Transactions’ 24) to suit their intentions and their 

desired final conclusion. To an extent that is what we see when Lord Parker chooses the third 

option of causality, he retells the testimonies so that they fit his ethical standard. Although all 

the narratives in a court case are based on the same events the retellings of those events vary 

widely.  

Mr May, for the defendant, in Lord Parker’s retelling on page 413, avers that Lord 

Parker is unbound by the Wagon Mound decision because it is a decision of the Privy 

Council, which is a lower court and thus not binding. Furthermore, he should consider 

himself free to use the arguments derived from the Wagon Mound case to say that other cases 

before the Court of Appeal have been wrongly decided, among them the Polemis case in 

particular. Mr May, reported by Lord Parker, adds that the judge may also use as an argument 

the ’various criticisms’ members of the House of Lords have made of the Polemis13 case. Mr 

Jukes, for the plaintiff, avers that the Polemis case was rightly decided. And in the event that 

Lord Parker does not find it rightly decided, he must find himself completely bound by it. 

Thirdly, regardless of the Polemis case, the Wagon Mound case has no relevance to the 

present case. 

The two narratives are opposites: they argue for antithetical solutions. They show how 

relevant case law can be interpreted in a multitude of ways to serve both the plaintiff and the 

defendant – for instance, the Polemis case. Plaintiff’s counsel Mr Jukes avers that Wagon 

Mound ’has no relevance at all to this case’ (Smith 414). The argument entails that Mr Jukes 

avers that Lord Parker would be bound by Wagon Mound, if it were at all factually relevant 

to the present case. Irrelevance arguments is an act of distinguishing the case based on facts. 

Compared to Mr May, who avers that Lord Parker is not bound at all.  

Mr May bases his averments on the Polemis case on his presentation of the facts of 

Wagon Mound. Mr May seeks to distinguish the present case from the Wagon Mound and 

Polemis cases, his first argument is that the judge is not bound by decisions from the privy 

council. His argument only holds if Lord Parker is not bound by Wagon Mound, and is thus 

free to decide that the Court of Appeal has decided wrongly on a number of occasions. His 

retelling of Wagon Mound as not binding gives it an inflection and intent, to persuade the 

implied audience that Lord Parker is within his rights to dismiss Wagon Mound. There is also 

																																																								
13	In	the	In	re	Polemis	case,	an	employee	was	loading	cargo	onto	a	ship.	Due	to	his	
negligence	a	plank	fell	onto	the	ship,	caused	a	spark	that	in	turn	caused	an	explosion	
that	sunk	the	ship.	The	court	found	that	although	the	fire	and	explosion	were	not	
foreseeable,	the	defendant	was	liable	for	all	direct	consequences	of	his	actions.	
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a moral aspect to Mr May’s argument. He proposes a judicial ethics to Lord Parker wherein 

the judge is within his rights to dismiss decisions of the Privy Council because he is ’not 

strictly bound’ by them (413). Lord Parker, however, does not respond to that invitation, he 

sidesteps the question by dismissing the cases as factually too dissimilar to Smith v Leech 

Brain to be applicable, he distinguishes the case. As I have said, these two narratives are 

direct opposites. They show how two focalizers, Mr May and Mr Jukes, effect the focalized 

to such an extent that the same focalized object is interpreted to argue wholly for two 

antithetical solutions. 

The two competing narratives are reported by Lord Parker indirectly. He does not 

quote either counsel, therefore the implied audience cannot be certain of how similar Lord 

Parker’s retelling is to the original averments. What the implied audience does know is that 

the competing narratives are there because Lord Parker has a purpose for them. The two 

disparaging focalizations have been filtered through a third focalizer, who has included them 

to fit his intentions. They create an instability of truth. By drawing attention to the different 

ways the same authorities can be interpreted they show that truth is not a fixed thing, it 

depends on the interpreter. Showing the implied audience the instability, brought from the 

competition in court, allows him greater narrative sympathy from his audience because they 

see the impossibility of knowing which party is right. Against the instability the ethical 

standard Lord Parker has shown clearly seems all the more sensible because it offers a clear 

solution. The alternate narratives create a chaos that benefits the implied author, which is 

why he includes them. And why he includes them in this particular way, as indirect reports 

rather than direct quotes. 

Lord Parker says ’whatever the true view’ of the Polemis case is, the Wagon Mound 

case has no relevance (414). We cannot know if Mr Jukes said that, this is after all a 

summary in Lord Parker’s words. There is nothing in the text to mark it as a direct quotation. 

We know that Lord Parker is sympathetic to the plaintiff’s case, but here he decides for the 

defendant. Lord Parker does not consider himself bound by the Wagon Mound or the Polemis 

case and gives a separate reason for it. That reason we may, perhaps, call the ’true view’ of 

the Polemis case, at least in the eyes of the implied author. 

Lord Parker includes these two opposing narratives to show that there is contention on 

how to interpret the authorities that have been cited, and then to present his view, which may 

very well be the true one as far as it is sanctioned as a judgement of the court. That Lord 

Parker does not quote the parties’ counsel directly means that he has the freedom to present 

their arguments in such a way that they suit his intention. Which they clearly do because the 
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opposing narratives are fighting each other, framed as suggestions to Lord Parker, there is an 

open field for Lord Parker to conclude. To distinguish the present case from the Wagon 

Mound case Lord Parker leans on Lord Simond’s distinguishing of a case in his judgement, 

wherein Lord Parker finds that the Wagon Mound case did not deal with the thin skull rule at 

all. The two competing narratives function as a qualification, which Toulmin describes as 

follows: 

In	a	word,	we	may	have	to	put	in	a	qualifier.	Again,	it	is	often	necessary	in	
law-courts,	not	just	to	appeal	to	a	given	statute	or	common-law	doctrine,	
but	to	discuss	explicitly	the	extent	to	which	this	particular	law	fits	the	case	
under	consideration,	whether	it	must	inevitably	be	applied	in	this	particular	
case,	or	whether	special	facts	may	make	the	case	an	exception	to	the	rule	or	
one	in	which	the	law	can	be	applied	only	subject	to	certain	qualifications.	
(Toulmin	93)	

We see that Lord Parker distinguishes the case from two authorities suggested by the 

counsel. Counsel has suggested that the judge must take a general stand on whether he sees 

himself bound by decisions of the Privy Council, but Lord Parker chooses to make it clear 

that the facts make the case an exception to the rule and he does not rely on either of their 

suggested interpretations, but rather choose to maintain a conclusion in line with his 

overarching claim. 

That is the central, overarching claim of Lord Parker’s judgement: Leech Brain Co is 

liable for damages on the grounds of the ’thin skull rule’. The other arguments Lord Parker 

presents serve as supporting data and warrants to this overarching claim, and are in 

themselves claims supported by data and warrants. As we will see, the implied author’s tone 

and ethical position are warrants that support the overarching claim. 

Lord Parker begins his judgement by presenting the legal grounds of the case. These 

are part of the central data of the case, but they are of a different kind than most data found in 

an argument because they cannot be questioned. In a case like this there is no question of 

under which act the plaintiff has sued the defendant. 

The next data presented is an abbreviated statement of fact: the defendant’s husband 

suffered an accident at work, and as ’a result of that accident he suffered a small burn on the 

lip, and subsequently died of cancer’ (Smith 409). Lord Parker elaborates on the statement of 

fact a little later in his judgement. At first glance it seems as though the fact narrative only 

has a data function within the argument. Lord Parker’s tone is clearly sympathetic towards 

the plaintiff. We also see it in how he chooses to frame his fact narrative when he presents the 
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facts of the case. Lord Parker frames them so that the defendant’s husband, Mr Smith, is not 

guilty of getting injured at work. How a judge frames the facts reflects the judge’s ethical and 

legal standing towards the case: he presents it so that the facts prove his point, or emphasizes 

his conclusion as correct based on how events unfolded. How Lord Parker chose to position 

his presentation of facts is a backing of the warrant that the defendant is to blame. The 

warrant supports the claim that the defendant is guilty of negligence. The point of a warrant 

is:  

’Warrants	are	general	hypothetical	statements	which	can	act	as	bridges,	
and	authorise	the	sort	of	step	to	which	our	particular	argument	commits	us.	
[...]	’Data	such	as	D	entitle	one	to	draw	conclusions	or	make	claims,	such	as	
C’.’	(Toulmin	91)	

 The warrant that the defendant is to blame for the accident allows Lord Parker to 

draw the conclusion that Leech Brain co is guilty of not providing sufficient protection for 

their employees, and thus guilty of negligence. However, the implied audience will not 

accept that warrant without good cause. Lord Parker uses the statement of fact to support his 

conclusion that the defendant is guilty. By presenting the facts so that Mr Smith was injured 

because his employer did not give him sufficient protection the only logical conclusion is that 

the employer, the defendant, is to blame for the injury. Lord Parker backs his warrant with 

the statement of fact. Toulmin says of backing that ’the backing of the warrants we invoke 

need not be made explicit’ (98).  

Through his deliberate retelling of events, Lord Parker offers an implicit backing of 

his warrant. It is implicit because Lord Parker does not make it clear that he presents the facts 

in a way that supports his conclusion, or claim. When we analyse the statement of fact with 

narratological tools, as I have done, we discover that the presentation of facts is not neutral, 

but a deliberate retelling of events intended to give them a certain inflection and a specific 

effect on the implied audience, that effect is backing. The backing of this warrant is only 

accessible for analysis through textual analysis. 

Lord Parker continues to supply warrants for this first claim, that there was 

negligence on the part of the defendant. The next warrant is the reasonability test. Which 

Lord Parker presents as a narrative of the reasonable man. Any reasonable man, Lord Parker 

says, must foresee that an unprotected workman will be injured working with molten metal. 

This is the backing, whereby Lord Parker presents the reason that any reasonable man would 

have foreseen an injury. The reasonable man narrative becomes the backing for the warrant 
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because this is the standard against which the defendant is judged. The narrative persuades 

the implied audience that the warrant, a reasonable man would foresee an accident when his 

employee is working with molten metal, is true. 

The next claim is that there was no contributory negligence on the part of Mr Smith. 

Lord Parker says that he has doubted whether there was contributory negligence, but finds 

that there was not. He presents a rebuttal here, which is that Mr Smith was aware of the 

dangers of his job. The judge then discharges the rebuttal as irrelevant because injury was 

still foreseeable by the employers, or a reasonable man in their stead. Thereby he tackles an 

argument that might have weakened his claim, and by responding to it strengthens it. 

There is another implicit backing in the implied author’s tone. He spends this portion 

of his judgement almost exclusively on reinforcing his view that the injury was the cause of 

Mr Smith’s cancer. Furthermore, Lord Parker chooses to present the expert witnesses’ 

conclusions in favourable and unfavourable light according to whether or not they suit his 

claim. He calls the two rebuttals extreme views, and the third he describes without comment. 

Combined with his positive tone in describing Mr Smith’s actions following his injury, this 

functions as an implicit backing. Toulmin says of backing that ’the backing for warrants can 

be expressed in the form of categorical statements of fact quite as well as can the data 

appealed to in direct support of conclusions’ (Toulmin 98). Lord Parker’s choice of 

description is such a categorical statement of fact, as is the statement that he finds it proved 

based on probability. If we simply analyse the arguments as they are presented, we would not 

unearth this second backing.  

Through his entire judgement Lord Parker is critical of Leech Brain and sympathetic 

towards Mr and Mrs Smith. We see this in how he characterises Leech Brain compared to Mr 

Smith, Lord Parker is critical of Leech Brain’s actions or what he sees as failure to protect 

their employee adequately, yet he consistently speaks of Mr Smith and Mrs Smith in positive 

of neutral tones. Lord Parker’s tone sustains and supports his claim that Leech Brain is to 

blame for Mr Smith’s death. It is a sustained response to the question Toulmin says the reader 

may pose: the reader may be dubious about the particular argument, but also about the more 

’general question of whether the warrant is acceptable at all’ (Toulmin 95). The implied 

backing present in the implied author’s tone is the answer to why the warrant is acceptable at 

all. The value judgements the implied author invites the implied audience to make as they 

read, the value judgements and system he exhibits himself and the tone towards the parties of 

the case are all sustained backings of the central warrant. Together they answer the question 

’is the warrant acceptable at all’, by saying that within the ethical system of the judgement 
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the warrant is acceptable and necessary to the claim. The implied author uses the rhetorical 

tools at his disposal to persuade the implied audience. That ongoing persuasion is in itself an 

implicit backing which we can only access through textual analysis. How we choose to 

present our arguments is an argument, an act of persuasion. They are backings of specific 

claims and of the overarching claim made in the judgement as a whole. 

Lord Parker’s fact narrative is unique in this selection of texts because it was elevated 

to the frame narrative, which was possible because it is a balanced narrative, intended to be 

as objective as possible. The objective fact narrative serves the implied author’s purpose of 

presenting an objective background, so that the implied audience and the implied author 

agree on the basics of the case. From there he goes on to slowly build the case against the 

defendant. Lord Parker slowly chips away the objective fact narrative into a new fact 

narrative where Leech Brain Co were responsible for Mr Smith’s accident because they 

should have foreseen it, and failed to produce adequate protection. That is Lord Parker’s 

ethical standard, and part of the narrative’s implied backing. Another implied backing is Lord 

Parker’s continued positive characterisation and representation of Mr and Mrs Smith, and the 

negative tone towards Leech Brain Co.  

We see also how different focalizers alter the character of the focalized. The two 

counsels’ averments concerning these case law authorities are completely divergent 

narratives, that present two judgements as either authorities for or against the plaintiff. The 

focalized changes according to the intentions of the focalizer. 
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2.4 Nettleship v Weston 
Nettleship v Weston14 presents the oral pleadings of both the plaintiff and the 

defendant in the law report. The law report of Nettleship v Weston, the text, is structured so 

that it goes through a summary of the present case, Nettleship v Weston before the Court of 

Appeal, then a summary of the judgement which was appealed, that of Thesiger J at Sheffield 

Assizes court. Unusually in the primary texts the oral pleadings of both the defendant and 

plaintiff’s counsel are included in the law report. This allows us a glimpse into the 

proceedings of the court before the judgements are read; the oral pleadings are not generally 

included in the law report. It presents an opportunity to examine how the fact narratives are 

construed differently according to the overall claim and purpose of the implied author, and 

how the competing narratives function in relation to each other and the text as a whole.  

The oral pleadings operate on a different textual level than the judgements. Unlike the 

Lords presiding, who pass judgement when they read their judgements in court, the counsels’ 

oral pleadings are just an argument intended to persuade the judges to find in favour of their 

client. That means that although they exist within the same text they are not equal, and their 

functions are not the same. They exist in two diegetic levels. Diegesis meaning the world 

within the text, which the historical authors inhabit and where the narrated events take place 

(Lothe 20).  

When we eradicate the narrator the implied author absorbs its functions within the 

text, which entails that the implied narrator exists within the text on the same diegetic level as 

his narrative. The diegesis is set up in the frame narrative of the law report: the implied 

reader infers from the structure of the text, where it is published, its name and format, that the 

setting is a court room.  

The basic diegetic level is where the original historical authors reside, the courtroom, 

which in turn gives rise to the frame narrative which is the first level. Within that frame 

narrative several diegetic levels operate: the testimonial level, where the plaintiff and 

defendant reside and where they give their testimony. The third level, the level of the parties’ 

counsel, is where the oral pleadings work. The fourth and final level within the text is the 

implied authors’ level, where the judges give their judgements and they take effect. The 

levels coincide with the structure of a law report, first testimony if it is recorded, then the oral 

pleadings, then the judgement. In the three texts we see mostly the third and fourth diegetic 

levels represented, but they contain references to the first level. As seen for instance in 
																																																								
14	Unless	otherwise	noted	all	references	in	this	chapter	are	to	Nettleship	v	Weston	
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Nettleship v Weston when Chedlow, for the defendant, indirectly reports Mrs Weston’s 

testimony of herself as a driver of no skill. 

The four levels reference and affect each other. They also have different levels of 

narrative distance inherent. The counsel speaks for the parties, the people, to the judges who 

in the power of their position are further removed from the implied audience. They perform 

speech acts when they judge, they create law. The counsel plead with the judges to accept 

their arguments. The counsel then, are closer to the implied audience within the diegetic 

levels, because they plead with the judges and are not in line with them. Counsel, or plaintiff 

and defendant, are perhaps closer to the most common historical reader: there are more law 

students and lawyers, and regular people, than judges, who will read these law reports.  

This particular law report, Nettleship v Weston, concerns the plaintiff Mr Nettleship, 

who was teaching the defendant Ms Weston how to drive when an accident occurred. The 

plaintiff sued for damages based on negligence. His claim was dismissed, which is why he 

has appealed to the Court of Appeal where the case was heard.  

 

2.4.1 James Fox-Andrews, QC, and Victor Watts, for the plaintiff 
It is unclear from the text who is speaking for the defendant. It is either James Fox-Andrews 

or Victor Watts, but there are no indications that speak to who it is. I will assume that it is 

James Fox-Andrews for the sake of having a clear name to identify as the implied author. 

Fox-Andrews seems to be the best choice because he is the senior counsel, a Queen’s 

Counsel, and the first listed. Fox-Andrews is an agent for the plaintiff, Ms Nettleship. The 

overarching claim of his narrative is that Mrs Weston did not take sufficient care when 

driving, and that she is liable for the injury she caused Mr Nettleship. We see the overarching 

claim reflected in the implied author’s voice, his presentation of fact and other rhetorical 

choices. 

Fox-Andrews, the implied author, starts his narrative in medias res, by plunging 

directly into the heart of the question, whether Mrs Weston owed a duty of care that she 

breached. The implied author speaks directly to the implied audience. Fox-Andrews 

characterises the duty of care as objective and impersonal framing it as something 

unchangeable and hard, it does not change according to the facts of the case. This 

characterising of a legal standard has an element reminiscent of personification in that it 

imbues the inanimate standard with human characteristics. By doing so the implied author 

creates an image of the duty of care for the implied reader that supports his argument. 
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Further in the description of duty of care, Fox-Andrews contrasts the view of duty of 

care he has presented with an alternate vision. He sets up a varying standard as a contrasting 

narrative. The implied audience is asked to hold up the duty of care Fox-Andrews has 

presented and compare it to the second version, which is varying. The varying duty of care 

Fox-Andrews characterises as difficult and unjust. By asking the implied audience to imagine 

this second standard the implied author plays on their imagination and sense of justice. Based 

on what Fox-Andrews has said only the objective duty of care is acceptable to the implied 

audience. The implied author plays on the implied audience’s narrative empathy, which 

allows him to create a narrative where he through his characterisation and structure he takes 

the audience through a series of ideas that leaves only one possible conclusion, that the 

objective duty of care is just. 

In this way the first three sentences of Fox-Andrews’ pleading creates the ethical 

standard of his narrative. We see also how the ethical judgement proceeds from the ‘inside 

out’ (Phelan 2007 10), with the implied audience following closely the ethical judgements of 

the implied author. Fox-Andrews uses literary tools such as characterisation and repetition to 

create an ethical standard, which in turn serves his overarching claim. When the objective 

duty of care is the only acceptable outcome, Mr Nettleship wins the case. Fox-Andrews 

makes it explicit when he says: ‘If the court accepts that our law recognises only the fixed 

and objective standard the defendant was in breach of that standard.’ (694) By analysing the 

literary aspects of Fox-Andrews’ pleading we see how the language shapes and aids the 

strictly legal arguments, and how the ethical standard works. 

The second argument is that the plaintiff, Mr Nettleship, did not accept the risks 

involved in driving with Mrs Weston. This is the second claim, in Toulmin’s terms, which 

Fox-Andrews then backs with data through a warrant: Mr Nettleship cared enough about his 

security to inquire about the insurance policy, which means that he did not accept the risk. 

Fox-Andrews sets up the ethical standard therein as well, saying that in order for the plaintiff 

to have taken upon himself the risk he must explicitly do so. That requirement speaks to the 

ethics of the telling as well, the evidence must be presented, or told, so that there is no doubt 

that the plaintiff explicitly accepted the risk. Fox-Andrews then builds upon that argument 

with an allusion to the facts of the case: ‘the evidence of his care about the insurance policy 

cover expressly excludes such acceptance.’ (695) First Fox-Andrews proposes an alternative 

view of events, that Mr Nettleship accepted the risk, but contrasts it with an allusion to the 

facts and his interpretation that asking about the insurance policy means that Mr Nettleship 

was concerned and did not accept any risk. We see here how the facts can be used to construe 
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a point in law, and that those facts are not available on the surface level of the text but rather 

through an allusion. 

This all presupposes an underlying fact narrative. In that fact narrative, which is set in 

Mr Weston’s car, Mrs Weston is the protagonist who drives and completely controls the car. 

She then loses control of it, the car crosses the curb, hits the lamppost and Mr Nettleship’s 

knee is injured in the impact. That Mrs Weston is the protagonist is key because that means 

she is the one who drives the action forward and is therefore responsible for the accident. Mr 

Nettleship is reduced to a minor character who is passively hurt by Mrs Weston’s actions. 

Fox-Andrews alludes to the underlying fact narrative every time he refers to the facts of the 

case. It is clear from the way the implied author frames Mr Nettleship as a man who has 

come to harm that the implied fact narrative is as I have described. The implied audience is 

required to infer the underlying fact narrative in a way that harmonises with the implied 

author’s ethical standard and overarching aim. The underlying fact narrative frames the facts 

in a way that functions as backing for the overarching claim. 

Another clear example of the implied author prevailing upon the implied audience to 

judge the defendant according to his ethical standards, is when Fox-Andrews ask them to 

agree that a particular doctrine ‘has no application in the present case’. He has set out the 

doctrine so that it leads to an unjust result where the innocent plaintiff, Mr Nettleship, is not 

compensated for his injury. The doctrine, maxim volenti non fit injuria, means that the injured 

party has accepted the risk of the thing and can therefore not hold the person who injured him 

responsible, Fox-Andrews presents as having been whittled down, and as I have said, as 

leading to unfortunate results. In this instance Fox-Andrews employs an allegory to show 

how the violenti doctrine will lead to a wrong outcome. The allegory is based on a fictional 

narrative where the teacher has accepted the risk involved in teaching his pupil to drive, and 

is therefore without legal remedy. It differs slightly from the earlier contrasting narrative 

because the implied author takes the imagined narrative further than he did before. Whereas 

he just implied the consequences of a changeable understanding of the duty of care, here Fox-

Andrews draws a full narrative which serves as allegory. He lays the groundwork for it when 

he presents the test of maxim violenti non fit injuria, and creates a full allegory when he 

presents the story of how a learner driver might cause injury: ‘It is not customary for learner 

drivers to drive negligently and cause damage, so that it does not follow that an instructor is 

voluntarily undertaking a task which will probably lead to a situation where he will suffer 

injury.’ (695) 
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The sustained allegory is that the innocent teacher is injured, but has accepted the 

risks. This speaks to the dangers of allowing the violenti doctrine to modify the duty of care 

in cases of learner drivers, and in particular it sheds light on how Mr Nettleship would be 

depraved if it was allowed. It is allegorical because it is a sustained imagined fiction wherein 

the innocent man is treated badly. In fact, Fox-Andrews argues for the opposite. Indeed, he 

contrasts it directly with the allegory in the text when he says that on the contrary, the 

plaintiff did not accept the risks (695). 

Fox-Andrews choice of words reflects his ethical standard throughout. As I have 

mentioned, he speaks of the strictly objective interpretation of duty of care as objective, 

impersonal and as something that has withstood the test of time. Contrasted is the 

interpretation of the same duty as changeable according to the circumstances of the case, 

which he views unfavourable for his client, as difficult to apply and sure to result in 

injustices. When he discusses the violenti doctrine his tone is slightly different. He calls it 

authoritatively settled, although it has been ‘whittled down through the years’ the test is still 

clear (695). The difference in tone harmonises with Fox-Andrews’ argument. He claims that 

the violenti doctrine can in no way be applied to his client, which he finds to be the only 

‘reasonable inference’ from the evidence, which prove that Mr Nettleship accepting the risk 

was expressly excluded (695). When he finds the doctrine to be inapplicable he presents it as 

good, solid law, that simply is too remote to apply to the present case. When he finds that the 

doctrine may apply to the case, he presents it in a light intended to show it as bad law that 

will lead to unjust results. We see how the choice of words reflects the claim, and functions 

as an implicit backing of the warrant. 

Mr Fox-Andrews refers to the parties of the case largely as the defendant and the 

plaintiff. These are accurate, technical terms that bring the legal setting to the foreground. 

Rather than focus on Mr Nettleship and Mrs Weston as persons, Fox-Andrews casts them as 

legal actors in the court. This has the effect of foregrounding the legal and ethical questions 

of the case, making the discussion of who is to blame a question not of who acted wrongly 

but of a principle: when a teacher and a learner driver are in a car, who should be responsible 

for any accidents and injuries? We see that the one instance when Fox-Andrews refers to Mr 

Nettleship and Mrs Weston as anything other than plaintiff and defendant, he chooses 

instructor and learner. Another set of general terms that are not specific to the parties of the 

case but express their roles as legal actors. Although Fox-Andrews draws upon his ethical 

standard, he does not try to elicit sympathy specifically for the plaintiff’s injuries, which he 

might have done by calling Mr Nettleship by name to remind the implied audience of his 
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injuries. Although the ethical standard makes Mr Nettleship out as worthy of protection, Fox-

Andrews’ arguments are stronger when they are removed from the personal realm. Removing 

the personal aspects as far as possible allows Fox-Andrews to argue in principle rather than 

on the basis of Mr Nettleship’s injury. This is central because the implied audience might 

find that Mr Nettleship’s injury is not so great as to deserve legal remedy; they might find 

that although they agree in principle that learner drivers should be responsible, Mr Nettleship 

accepted the risk, or did not do all he could to avoid the accident. Removing the personal 

aspect of the plaintiff and employing the stock plaintiff as protagonist means that Fox-

Andrews can argue on basis of general ethics. 

Calling Mrs Weston ‘defendant’ neutralizes her personality. It allows Fox-Andrews to 

sidestep the personal relationship between Mrs Weston and Mr Nettleship, and any 

sympathetic feelings the implied audience might have towards her as an inexperienced driver 

who made an honest mistake the third time she was behind the wheel. The choice of words to 

describe Mr Nettleship and Mrs Weston reflect the implied author’s claim that any learner 

driver has a duty of care to their instructor. Which in turn serves as a warrant for the 

argument that since Mrs Weston was a learner driver, she owed Mr Nettleship a duty of care. 

To deny that duty would be unjust; we see the language aiding and underscoring the 

arguments the implied author makes.  

 

2.4.2 Barry Chedlow, QC and Hugh Galpin, for the defendant 
The pleading of the opposing party, Barry Chedlow for the defendant, is also the first of the 

competing narratives within the text as a whole. It is addressed at the implied audience as a 

competing solution to the problem of whether Mrs Weston was liable for Mr Nettleship’s 

injuries. Chedlow’s pleading is similar in structure to Fox-Andrews’ for the plaintiff, but their 

style and ethical standards differ. 

Setting out his ethical standard in the first paragraph Chedlow presents several 

narratives as comparison for the present case. The narratives are variations on a theme where 

the protagonist presents himself as a competent driver when he is not, deceiving his 

passenger. The contrast comes when after he breaks with the structure of presenting 

alternative narratives, following the comma of the next to last sentence with ‘the position is 

different’. The implied audience expects another short narrative like the others but instead 

gets a break. This is effective because the implied author has first built a pattern that leads to 

an expectation which he then breaks to make his point and highlight the contrast. Since the 
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narratives contain only the barest bones of a story the implied audience must supply their 

imagination to flesh them out. Given that the implied audience is familiar with the facts of the 

case they are likely to cast the parties of the case as the protagonists. Therefore, we may 

assume that the implied audience will imagine either Mr Nettleship or Mrs Weston as the 

driver in the examples, even though Chedlow refers to the driver as ‘he’. The effect is that the 

defendant seems less culpable compared to how she acts as protagonist in the proposed 

situations. In comparison, Mrs Weston never tried to hide her lack of skill as a driver. 

Comparing Mrs Weston to these other narratives makes her appear innocent.  

The ethical standard is that the duty of care is varying, not absolute, and that it does 

change with the circumstances. Chedlow argues that it ‘has a ring of reality about it’ (696), 

appealing to the implied audience’s sense of justice. The ethical standard calls for the implied 

audience to view the standard of care as something that holds within it the capability to adapt 

to the circumstances in order to avoid unjust outcomes. Comparing the narratives to the facts 

as he does in the first paragraph is an invitation to the implied audience to conclude as he 

does. The implied author seeks to tap into their sense of justice and direct them to the 

conclusion that because the situations he presents are different, so must the legal standard be 

different. 

Chedlow does not refer to the parties directly until halfway through the first 

paragraph. When he does, he refers to the defendant Mrs Weston as ‘the lady’ and Mr 

Nettleship, plaintiff as ‘plaintiff instructor’. Referring to the defendant as lady paired with the 

plaintiff as plaintiff instructor is a marked difference in tone and connotations. Whereas 

plaintiff is a legal term that clearly moves the person it refers to from being a mere person to 

an active party in a court case, lady carries with it connotations of everyday life, not the 

court. ‘Lady’ speaks of a desire to make less of Mrs Weston, to reduce her to her gender and 

not an active participant in the proceedings that lead her to court. Particularly when it is 

combined in a pair with plaintiff instructor it stands out as deprecating; the natural 

counterpart to plaintiff is defendant, not lady. Lady connotes old traditions of social standing 

and nobility, when women were treated as ladies and without legal standing. 

Lady is a less formal form of reference than ‘plaintiff’, which is a legal term. The 

implied author’s narrative distance from each protagonist is different. Chedlow is 

attitudinally closer to Mrs Weston because she is the innocent party according to his value 

system, this reflects in how he speaks of her. Informal forms of address typically denote a 

familiarity with the person whom is referred to, and sympathy towards them. Using plaintiff 

contrasted with lady heightens the attitudinal distance by comparison because it draws the 
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implied audience’s attention to the already conspicuous use of lady. Referring to the 

defendant as such is much more common in court. Choosing to refer to the parties by name is 

not unheard of, but this middle ground has a particular effect.  

The attitudinal distance to the plaintiff is great, Chedlow portrays Mr Nettleship as 

responsible for his injuries while Mr Nettleship himself claims that Mrs Weston is 

responsible. Calling Mr Nettleship by the name he is given as a formal party in a court case 

as Chedlow does portrays him as within the legal realm and an interlocutor in the proceedings 

before the court. Whereas Mrs Weston, whom Chedlow is attitudinally much closer to, is 

afforded a more intimate form of address, is removed form the court room into the underlying 

fact narrative. And in that fact narrative Chedlow characterises her as innocent. Tying the 

defendant to a level of the narrative which he controls means that Chedlow is more in control 

of how his client is perceived by the implied audience. Forms of address in court is not 

considered by lawyers or other actors in court, outside of ensuring that they are proper. 

However, when we examine the effects of particular forms of address we see that they are 

deliberate. Mr Chedlow refers to Mrs Weston as he does in order to ensure that the implied 

audience is more sympathetic towards her than her opponent the plaintiff. The form of 

address backs Chedlow’s narrative that Mrs Weston was not to blame, and his ethical 

standard. 

In keeping with the ethical standard that the duty of care varies with the 

circumstances, the implied author intends to frame Mrs Weston as not in breach of the duty 

of care, because she was a novice driver, who did not have responsibility. Presenting her as 

someone who is of lesser standing compared to the plaintiff serves that point by creating an 

impression that her character reflects the ethical judgement of her as blameless. Mrs Weston 

is a ‘novice, holding herself out as a person of no skill’ (695) as a driver. Here Chedlow 

characterises the defendant directly as a novice, and indirectly reports her characterisation of 

herself as a person having no skill at driving. Reported speech such as this has the benefit of 

having a double ground of truth: both the implied author’s assessment of the character in 

question and her self-assessment. This goes hand in hand with Chedlow’s chief averment that 

Mr Nettleship has no grounds for negligence because he knew Mrs Weston had no skill as a 

driver. His choice of words backs that argument.  

A legal analysis of this passage yields that Chedlow avers that his client is innocent of 

blame because she was a learner driver, and therefore the duty of care is different than for a 

regular, skilled driver. It does not show us how Chedlow uses language to direct the implied 

audience’s ethical judgement from the inside out. We gain a deeper understanding of how 
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legal arguments are wrought and work on the implied audience when we analyse it as 

literature. 

The implied fact narrative in Chedlow’s pleading is based on his ethical standard 

which it reflects. Unlike the plaintiff’s plea Mrs Weston is not the sole protagonist in 

Chedlow’s narrative. In this implied narrative Mr Nettleship gets into the car after having 

ascertained that Mrs Weston cannot drive at all. A fact Chedlow repeats several times for 

emphasis and supports by characterising Mrs Weston as innocent and incapable. There are 

two protagonists in this narrative who are both equally tasked with bringing the story 

forward, Mrs Weston and Mr Nettleship, it is a ‘joint operation’ (696). Mr Nettleship is cast 

as the instructor who is an active participant in the events that unfold after they get into the 

car. Chedlow adjusts the implied fact narrative slightly in his secondary averment, 

concerning contributory negligence. In the event that Mrs Weston is perceived by the judges 

as the sole protagonist, in charge of the car herself, Chedlow presents a competing narrative: 

that Mr Nettleship ought to have acted to avoid the accident, but didn’t. He portrays Mr 

Nettleship as a passive protagonist who declined to act. 

This background narrative allows Chedlow to conclude that Mr Nettleship accepted 

the risks of teaching her, because he was a willing, informed protagonist of the underlying 

fact narrative, the version of events that the implied author bases his narrative on. 

The two oral pleadings are competing narratives: they both seek to convince the 

judges, their implied audience, that their narrative is correct. Only one can win the case for 

their client. In literature it is rare to see two narratives so compete so completely and so 

openly. An unreliable narrator may create tension within the narrative about the events he 

reports, but not to the extent we see here. Competing narratives on this level of the text create 

tension in the implied audience, which narrative should win out?  

Depending on the ethics the historical reader brings to the text, he or she will side 

with one of the narratives. That conclusion is temporary, for the oral pleadings are just that: 

pleadings. An appeal to the judges, who inhabit a higher diegetic level, to confirm their 

narrative. This tension creates a specific reading experience which is part of the legal method. 

The implied audience is asked to both hold out judgement and judge according to the implied 

author’s ethical standard. Reading competing narratives such as these is an exercise in ethics. 

Each pleading works from the inside out, asking the reader to conclude according to its 

ethical standard. And the reader does, obediently following along and concluding as asked. 

This is central to the legal method because it allows us to see the case from both sides.  
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In keeping with Nussbaum’s ideas this exercise in sympathy is at the heart of our 

justice system. She requires that judges read more literature in order to become more 

sympathetic, perhaps listening to more oral pleadings might have the same effect? Analysing 

the tension on a textual level as well as in court, where the parties physically face of before 

the judges, allow us to see how case law is a specific genre with unique structures that shape 

the reading experience. The two other texts I have read do not include the oral pleadings, but 

the oral pleadings still exist in an implied, lower diegetic level which we see when they are 

referred to. The same mechanism is at work when Chedlow refers to Mrs Weston’s 

testimony. Testimony and averments from the parties are not subject to the same rules as the 

judges. The ethics of the telling are less stringent, for instance, because their narratives are 

not judgements but pleadings. Counsels’ pleadings exist in the lowest diegetic level within 

the frame narrative. They serve as background data, whether they are implied or explicit. And 

they illustrate, again, how ethical standards and in turn intentions influence the telling and 

fact narratives. 

 

2.4.3 Lord Denning 
Lord Denning, the implied author, starts his judgement in medias res, with a fact 

narrative that describes the facts of the case. Lord Denning offers no preamble, but starts 

directly on his narrative. However, the implied audience is not confused. Because the 

judgement is contained within the larger frame narrative of the law report the implied 

audience knows what to expect from a judgement, they know Lord Denning’s role in the 

proceedings and what a judgement is likely to contain. The implied audience is already 

familiar with the facts, but Lord Denning wishes to present them in a way that fits his ethical 

standard and overarching aim. 

The protagonist, it seems, is Mrs Weston, whom the implied author describes as a 

married woman, who wanted to learn how to drive. Unlike the lawyers who plead on behalf 

of the parties, Lord Denning does not refer to Mrs Weston and Mr Nettleship by their legal 

roles as plaintiff and defendant. Referring to the parties by honorific and name creates a 

narrative space outside of the court, which is distanced in both time and space. It is perfectly 

clear from the prefix ‘Mrs’ that the defendant is married, yet Lord Denning emphasises that 

she is ‘a married woman’. On the other hand, we do not know if Mr Nettleship is married. A 

defendant’s marital status is irrelevant to the court, but as a characteristic of the protagonist it 

is important.  
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Knowing that Mrs Weston is married gives the implied audience an idea of what kind 

of person the protagonist is: she is part of a family, who can afford a car. Although Mrs 

Weston is on trial alone she and her husband function together as a unit in certain parts of the 

narrative, especially where the insurance of the car is concerned. The implied audience 

knows very little of the protagonist Mrs Weston other than what they can glean form the text, 

therefore how Lord Denning refers to her and describes her is crucial. Mrs Weston is not a 

dynamic or well-written character according to the criteria we apply to a protagonist in a 

novel. Lord Denning’s narrative reveals only glimpses of her, but they are enough to take her 

from a flat role as just defendant, someone who is accused of wrongdoing, to a person the 

implied audience can sympathise with. Knowing that she is married and that she has a son 

allows the implied audience to relate to Mrs Weston, the protagonist. Lord Denning tailors 

his characterisation of Mrs Weston to his needs and allows the implied audience to speculate 

on the rest. The resulting image of Mrs Weston need not have much, or any, resemblance to 

the flesh and blood defendant who drove the car with Mr Nettleship. 

 Although Mrs Weston is on trial alone she and her husband function together as a 

unit in certain parts of the narrative, especially where the insurance of the car is concerned. 

That they are married accounts for the identification of Mr Weston with Mrs Weston, she is 

responsible for his actions, but not he for hers.  

Lord Denning characterises Mrs Weston as very receptive and a good learner driver 

(698). It is Mr Nettleship’s assessment of Mrs Weston, presented in reported speech. This 

adds a double meaning to the characterisation which Lord Denning’s narrative would 

otherwise not have: the implied author chooses to align himself with the plaintiff’s 

characterisation of the defendant, revealing the implied author’s minimal attitudinal distance 

from Mr Nettleship; it shows what Mr Nettleship thought of Mrs Weston’s abilities as a 

driver. Finally, it serves as backing to the claim that Mrs Weston did all that could be 

expected of a learner driver in her position, she was under the circumstances a good driver. 

Mr Nettleship’s averment hinges on Mrs Weston not having performed her duty of care, 

which is less likely when he considers her a good learner driver. For the standard for duty of 

care is to have performed as a reasonable man would in the same circumstances. 

In the passage about the car and drivers’ insurance, Lord Denning breaks through the 

narrative to comment: ‘This was correct.’ The implied author draws attention to himself as 

the teller who uses his analytical skills to judge the correctness of Mr Weston’s statement that 

the assurance would cover Mr Nettleship. Lord Denning utilises his narrative distance in both 

time and space to underscore Mr Weston’s interpretation of the insurance terms. The 
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attitudinal distance is at once great and very little: little because Lord Denning agrees with 

Mr Weston, great because the implied author is voicing his opinion from a position of 

superiority form which he knows how events unfolded, and structures his narrative 

accordingly. 

So far the narrative has consisted of exposition, or setting the stage, where the implied 

audience has been informed of events prior to the defendant and plaintiff getting into the car. 

When they do, the setting shifts from a companionable discussion, to a driving lesson in Mr 

Weston’s car. The structure of the narrative moves from exposition to rising tension leading 

towards the climax. With the shift in structure we also see a shift in the language. Where the 

sentences before the shift were long with several clauses, they are now much shorter and to 

the point. To describe the action of driving Lord Denning uses short sentences built as 

subject, verb, descriptive clause. After Mr Nettleship and Mrs Weston get into the car, Lord 

Denning describes how they drive in detail. They have divided the acts required to 

successfully drive between them, and Lord Denning tells it in an alternating style: first he 

does something, then she, then he. Rather than saying simply Mrs Weston drove the car and 

Mr Nettleship ‘assisted’ her, the implied author chooses to linger in detail on how they 

operated the car (698). It is clear from this point that both Mrs Weston and Mr Nettleship are 

protagonists who drive the story forward through their shared actions. 

The tension comes to a head when Mr Nettleship tells Mrs Weston to straighten out 

the car, and she fails to do so. Here the implied author relies on quotes from the parties’ 

testimony, which he reports directly in the narrative. Doing so adds another level of 

conviction to his story, by leaning on the testimonies, or fact narratives, the protagonists 

presented themselves. Direct quotes mean that it was said exactly as Lord Denning retells it, 

without changing a word. It does not, however, mean that the setting in which he presents the 

quotes is neutral. We have already seen that Lord Denning portrays the protagonists to fit his 

overarching aim, quoting their testimony is another aspect of their characterisation as well as 

data that proves his interpretation of events is correct. Lord Denning’s ethical standard finds 

its warrant in this narrative. 

Lord Denning then arrives at the accident itself, where he alludes to the two 

competing narratives of the defendant and the plaintiff: Mr Nettleship claims that Mrs 

Weston held the wheel in a ’vice-like grip’, Mrs Weston claims that her hands ’seemed to 

freeze on the wheel’ (698). Alluding to their narratives allows that there are at least two 

possible ways to apportion the blame for the accident, which is the point where Mr Nettleship 

and Mrs Weston’s narratives compete. Lord Denning does not side with either narrative. As 
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’bad luck would have it, there was a lamp standard just by the kerb at that point’ (698). In 

spite of both the defendant and plaintiff’s best efforts to avoid any damage, bad luck would 

have it that they had an accident. Lord Denning does not blame either the plaintiff or the 

defendant but bad luck. He does not assign blame to either the defendant or plaintiff. Earlier 

he has assigned agency to the two of them equally. They drove the car together. When the 

implied author does not explicitly conclude, he askes the implied audience to defer 

judgement. Lord Denning leaves the stage free for his own conclusions, that will gradually 

lead the implied audience to a grand conclusion of the implied author’s choosing. The 

audience is informed and attentive, ready for more. 

 Not blaming either party explicitly invites the implied audience to hold off judgement 

on how the accident happened exactly and who is to blame. When Lord Denning asks the 

implied audience to defer judgement, he leaves the stage free for his own conclusions that 

will gradually lead the implied audience to a grand conclusion of the implied author’s 

choosing. The audience is informed and attentive, ready for more. 

Although Lord Denning does not outwardly conclude who caused the accident, we 

can infer from his narrative and what he has revealed of his ethical standard how he will 

judge. The implied author treats the defendant and plaintiff as equal protagonists who drive 

the car together at the time of the accident. This foreshadows the conclusion Lord Denning 

reaches at the end of his judgement, that since both plaintiff and defendant were responsible 

for driving the car they were both responsible for the injury to the plaintiff. Lord Denning 

reaches that conclusion through a series of ethical exercises, where he tries out what the 

conclusion to the case would be in certain circumstances. Analysing the narrative and ethical 

standard closely allows us to pre-empt the judge’s conclusion, even before he has stated it 

explicitly. If the implied audience follows the implied author’s lead obediently they will not 

reach that same conclusion. The foreshadowing only becomes clear when we put Lord 

Denning’s judgement through a literary analysis. 

The ethical standard at work here is based on who is morally responsible: which of 

the involved parties is nearest to bear the guilt? It is most clear in the beginning of the 

judgement, in the fact narrative, and in the section called ‘Joint Responsibility’. In between 

Lord Denning takes the implied audience through an exercise in ethics. He structures his 

argument as a series of tests of whether a learner driver would be guilty in a specific 

situation. The structure is similar to a legal doctrine called prima facie, which Lord Denning 

refers to: ’The conviction is admissible in civil proceedings as prima facie evidence of 

negligence’ (699). Prima facie means that unless the evidence is rebutted it will be sufficient 
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to prove a position. The evidence is commonly presented and then tested, after which the 

judge rules on the case. Prima facie evidence is usually only good on the surface, if it is 

examined more thoroughly it’s strength fails. Lord Denning first presented the facts of the 

case as leading to an uncertain conclusion on who is guilty; he then showed prima facie 

evidence that Mrs Weston is guilty of negligence, whereby by the nature of prima facie, he 

opens for a test of that evidence. The implied author has built an argument that is structured 

like prima facie evidence: on first glance it appears that according to the criminal law there is 

also civil law negligence, but that is up to the judge to test, which Lord Denning does. And 

finds faulty. 

Nevertheless, the implied author continues with the warrant that Mrs Weston was to 

blame for the accident, under the heading ’The Responsibility of the Learner Driver in 

Criminal Law’ (698). Here the implied audience asks the audience to accept this warrant with 

criminal law as the backing, because under criminal law Mrs Weston would no doubt be 

guilty. Then the judge considers two aspects of the learner driver’s responsibility, towards 

people on or near the highway, towards passengers, and towards her teacher. The warrant is 

that the learner driver is responsible because she has a duty of care, the backing is explicit in 

the test proposed by Lord Denning: ’On whom should the risk fall?’ (700). The risk should 

fall on the learner driver, Mrs Weston. 

Structuring the argument like this is a clever stylistic choice. First presenting the facts, 

then evidence that at first appears to be concluding, then examining the evidence more 

closely. It invites the implied audience to follow the implied author’s conclusions and value 

judgements but also anticipates them: prima facie evidence must always be tested. Therefore, 

the implied audience will know what to expect of the implied author’s narrative. Based on the 

ethical standard that the one who is guilty of negligence is the party who is morally at fault, 

coupled with the implied author’s view that Mrs Weston and Mr Nettleship were both 

responsible for the car, the implied audience knows that these tests are of a prima facie 

nature, good at first glance but they will not hold up under scrutiny. When Lord Denning 

proposes tests and preliminary conclusions that paint Mrs Weston as guilty of negligence 

there is dramatic irony at work. We know that these conclusions do not agree with his ethical 

standard, therefore they cannot be his final conclusion. But the implied audience follows his 

arguments and is lead through the tests until the final conclusion, which they then realise 

harks back to his initial presentation of the fact narrative. 

In the middle part of the judgement the implied author’s characterisation of Mrs 

Weston changes to reflect the ethical experiments he is conducting. She is portrayed as 
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incompetent because she was a learner driver, who can only perform their ‘incompetent best’, 

as a woman who would willingly endanger her son by taking him with her in the car when 

she has lessons, and as failing to stop the car from hitting the lamppost (699). This does not 

match with the underlying ethical standard, creating an ethical tension when the implied 

audience is asked to agree that Mrs Weston was negligent. When the implied audience 

reluctantly agrees, Lord Denning then turns the tables on them by returning to the underlying 

ethical standard and his fact narrative, where Mrs Weston and Mr Nettleship are operating the 

car together. Up to this point Lord Denning acts under the claim that Mrs Weston is guilty of 

negligence. In ’Joint Responsibility’, Lord Denning introduces a qualifier that proposes a 

condition under which the overarching claim is changed and adds contributory negligence 

(702). This is where the prima facie structure of his argument is the clearest. Here Lord 

Denning reveals that although the evidence at first glance suggests that Mrs Weston is solely 

to blame for the accident, Mr Nettleship’s actions makes him partly to blame. The warrant for 

this claim is that the learner driver and her teacher share a joint responsibility of the car. Here 

the backing is implicit in that it refers back to the question, on whom should the risk fall. And 

explicit in Lord Denning’s requirement that their joint driving ’must come up to the high 

standard required of a single individual’ (702). 

 This is the climax of Lord Denning’s narrative, where his ethical standard, the 

implications of his fact narrative, and his legal arguments converge as backing to the 

overarching claim that Mr Nettleship is guilty of contributory negligence. On the way to the 

conclusion Lord Denning has proposed a number of other solutions. At one point he goes so 

far as to suggest a divorce of law and morals, when he discusses the learner driver’s 

responsibility towards other people on the highway. This is a clear instance of dramatic irony, 

but it only becomes clear when we read the judgment as literature and discover Lord 

Denning’s ethical standard. According to Lord Denning’s standard it is impossible to divorce 

the law from moral. If the reader is not familiar with the ethical standard and the prima facie 

structure of his judgement, he will simply follow the argument to its conclusion. He may 

even agree to the point of quoting this argument as an authority for divorcing moral and law 

in an averment in another case. 

Lord Denning uses implied narratives as scenarios that underline his ethical 

experiments. Because he has presented the facts of the case in a mode that is in keeping with 

is ethical standard the implied author cannot easily use it as backing for his other arguments. 

Instead he uses implied narratives that involve Mrs Weston as a driver in a number of 

other situations. As a driver in criminal law, where she has been convicted of driving without 
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due care and attention. Here Lord Denning refers to the other court case Mrs Weston was part 

of, itself a self-contained narrative. He explains that it can be admitted as prima facie 

evidence of negligence in a civil case (699). Note that Lord Denning calls it prima facie, 

referring back to the other evidence of the same nature and the structure of his argument. 

Another instance of an implied narrative used in this way is in ‘The Responsibility of the 

Learner Driver To- wards Persons on or near the Highway’ (699). Where Lord Denning 

creates a narrative where Mrs Weston had driven off on the pavement, or on the wrong side 

of the road. With these narratives Lord Denning asks the implied audience to accompany him 

on a feat of sustained imagination based on the narrative he implies, and then judge Mrs 

Weston on that basis. 

 The final claim is backed by the warrant that the learner and teacher are responsible 

together, and where there is no evidence to prove who is more guilty they share the 

responsibility equally. Backing this is the implied ethics that the two are equally responsible 

for the car. As we saw in Smith v Leech Brain Co the implied author’s ethical value system is 

an implicit backing of the overarching claim of his judgement. Lord Denning finds that both 

the defendant and plaintiff were guilty of negligence. Following the structure of his argument 

the ethical judgement of Mrs Nettleship is harsh in the first part of the narrative, before the 

break where Lord Denning alters his overarching claim. Following it, he adjusts the ethical 

judgement so that the responsibility rests on both the learner driver and the teacher. By doing 

this the implied author adds another persuasive layer to his narrative, where the implied 

audience is taken through the structure of the prima facie conclusion not only on the face 

level of the text but through the value judgements they are asked to make.  

First allowing that Mrs Weston is negligent, and backing it with the underlying ethics, 

allows Lord Denning to make the narrative break more effective. He allows that Mrs Weston 

was under the care of Mr Nettleship, who is now reframed as shouldering half the 

responsibility for the car. Lord Denning’s is the narrative where the underlying appears ethics 

most disparate, because he uses it to make the effect of the narrative break greater. Yet his 

ethical standard remains the same, that the person responsible for the car is also the one who 

is liable for negligence. To create the break Lord Denning creates two different fact 

narratives where the ethical standard gets different expressions, keeping with his intention 

behind each narrative. The implied author’s value system is an implied backing for his 

warrants, before and after the narrative break. It is the underlying moral compass that the 

implied audience must agree to in order to be persuaded by his narrative.  
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2.4.4 Lord Salmon  
Lord Salmon aligns his judgement with Lord Denning’s, and it is therefore not a 

competing, but a complementary narrative. Lord Salmon begins his judgement by saying that 

he ‘agrees with all he [Lord Denning] says’ about the responsibility of a learner driver, and 

his statement of facts (703). By doing this Lord Salmon announces where he intends to place 

his narrative within the diegetic realm of the text, as a complement to Lord Denning’s 

judgement. Lord Salmon says that Lord Denning’s fact narrative was ‘lucidly stated’ which 

means on the surface that it was clearly and well expressed. On another level it means that 

Lord Salmon accedes Lord Denning’s ethical standard such as it is expressed in his fact 

narrative. That ethical standard, that a learner driver and her instructor drive the car together 

and share the responsibility, is the foundation Lord Salmon builds his judgement on. For the 

implied audience this means that they are encouraged to keep Lord Denning’s judgement in 

mind. It also informs the implied audience of Lord Salmon’s overarching claim, which is that 

Mr Nettleship and Mrs Weston are guilty of contributory negligence. 

When he alludes to Lord Denning’s judgement Lord Salmon’s tone is deferential and 

respectful. On the point of responsibility in civil law Lord Salmon disagrees with a prefix: 

’Nor, in my respectful view,’ (703). Even where Lord Salmon disagrees with his colleague he 

assures the implied audience, of which we must assume that Lord Denning is part, that he 

respects Lord Denning. This inherent respect for his colleague also displays an ethics of the 

telling before a court. Although the presiding judges are at liberty to disagree they must, in 

Lord Salmon’s view, do so with a certain deference. Rephrasing the facts or the law as Lord 

Salmon does based on another judge’s opinion brings with it a responsibility towards the 

other opinion, which Lord Salmon displays and observes in his respectful mentions of Lord 

Denning. The ethics of the telling before a court involves a duty to respect the other judge’s 

opinion and interpret it faithfully. It does not, however, extend to the lower diegetic level of 

the parties’ testimony which the judges are much freer to interpret. 

The parties’ testimony, or their narratives, are not subject to the same ethical rules 

because of their roles in the court. They are parties in the law suit and come to the court 

asking for a decision. They do not speak for themselves in court other than as witnesses, their 

counsel speaks on their behalf. In the analysis of the counsel’s narratives they are both 

intensely subjective in their portrayal of the characters and facts, presenting them in order to 

better their arguments for their party. The roles in court translate into the diegesis of the text, 

where the judges are the top level and the parties the lowest. In their capacity as judges the 
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Lords are free to interpret testimony as they see fit, because they are tasked with finding the 

narrative they regard as true and apply the law to it according to their views. 

Lord Salmon quotes Mr Nettleship’s testimony as direct speech. The judge gives a 

faithful rendition of Mr Nettleship’s evidence, and then proceeds to interpret it. Unlike his 

deferent disagreement with Lord Denning, Lord Salmon’s interpretation of Mr Nettleship’s 

narrative is direct and unquestionable. The implied author exercises his powers as a judge to 

interpret definitively. This Lord Salmon’s ethics of the telling in practice: he is much more 

hesitant to interpret a narrative on the same diegetic level widely than a narrative on a lower 

diegetic level. 

Later, Lord Salmon respectfully disagrees with another judge, ’in spite of the very 

great respect’ he has for him (704). It is clear that for moral reasons the decision in Dann v 

Hamilton15 cannot be accepted. When Lord Salmon considers that the Dann judgement was 

delivered in 1948 he pre-empts criticism that the situation may have changed so that it is 

more relevant now. In Toulmin’s model this is called presenting and dealing with a rebuttal: 

Lord Salmon presents a counter-argument to his claim, and rebuts it. Successfully debunking 

the rebuttal strengthens Lord Salmon’s argument. But Lord Salmon cannot think of anything 

which would make the judgement reasonable even after all these years; The concerns of 

public policy and reasonability are not limited to the present, they extend back and forth in 

time so that they may be applied to future judgements and past. So the implied author’s 

ethical standard may take precedence ahead of the ethics of the telling where the judgement 

in question is old, and the conclusion is at odds with the ethical standard to such a degree that 

it cannot be faithfully applied to the present case. The implied author’s ethics influences his 

argumentation. He does not accept the text as embedded in its context, which is the situation 

of 1948, but interprets it in the light of his current overarching claim. 

Lord Salmon anchors his judgement and ethical standard less on the specific facts of 

the case and more on general points of law. He develops his ethical standard based on the 

ethical standard he has assumed from Lord Denning. Lord Salmon’s developed ethical 

standard is base on ’public policy’ (703): The intentions and wishes of Parliament as 

interpreted by the courts in general, as Lord Salmon interprets it in the case at hand. We see it 

in his arguments about the special relationship that establishes the duty of care between the 

																																																								
15	The	facts	of	the	case	were	that	Ms	Dann	was	a	passenger	in	a	car	Mr	Hamilton	drove,	
knowing	he	was	under	the	influence	of	alcohol.	An	accident	resulted	in	injuries	to	Ms	
Dann.	The	court	found	that	violenti	non	fit	injuria	did	not	apply,	and	Ms	Dann	was	
awarded	damages.	
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driver and her passenger. The special relationship arises by the act of driving, and is ’to drive 

with reasonable care and skill in all the relevant circumstances’ (703). Lord Salmon asks the 

implied audience to agree, based on Lord Denning’s and his own arguments, that there is a 

special relationship outside of contract on the basis of morality, which Lord Salmon calls 

public policy.  

This judgement rests on the grounds of public policy. Public policy is not a static 

thing but open for interpretation by the courts and individual judges. Lord Salmon’s 

interpretation appears to be that public policy is concerned with the safety of citizens. In 

order to keep its citizens safe, the public instils a duty of care for the driver towards the 

public and her passengers. Within that interpretation rests the idea of the reasonable man: 

only where a reasonable man could have foreseen the damage is the driver negligent. The 

judge holds up reasonability as a standard against which driving is judged: ’reasonable care 

and skill is measured by the standard of competence usually achieved by the ordinary driver’ 

(703). Reasonability and public policy intersect here, in the crux that a driver is obligated to 

drive normally competently. Lord Salmon does not ask the implied audience to agree with is 

ethical standard without proof. He proposes a series of a series of narratives that serves as 

analogies to the present case that show how Lord Salmon and Lord Denning’s understanding 

of the duty of care is the only one that is morally acceptable. The implied audience was asked 

at the beginning of the judgement to keep in mind Lord Denning’s ethical standard, since 

then Lord Salmon has developed it further. Now the implied audience are asked to consider 

several narratives and how the law should be applied. The implied audience’s narrative 

sympathy and the clearly enunciated ethical standard both work to make sure that they will 

conclude as Lord Salmon. 

Lord Salmon’s overarching claim is that the defendant and plaintiff were equally to 

blame and decides for contributory negligence, aligning himself with Lord Denning. Lord 

Salmon’s underlying ethical system is perhaps slightly more explicit than the other implied 

authors’, he anchors his judgement on specific point of law and in particular public policy. 

Public policy is the grounds on which he says that civil law holds drivers responsible. 

Although Lord Salmon bases his arguments on public policy that is not a fixed value. 

Public policy is a shorthand term for Lord Salmon’s interpretation of the law and the court’s 

decisions on the matter of drivers’ responsibility. The implied backing against which all of 

his arguments lean is that there is an ethical obligation to drive carefully and safely, and those 

who do not are to blame. In the interest interest of public policy there must be a certain 

standard which drivers are expected to uphold, or else they will be punished. 



	79	

There is a shift in the judgement where Lord Salmon moves from considering general 

points of law to testing his ethical standard: ‘The point may be tested in this way’ (705). Up 

to this point Lord Salmon has presented his ethical standard, developed it and considered it as 

it relates to general points of law. Now the judge presents allegorical example narratives and 

holds them up against his ethical standard. These narratives are all variations on the theme of 

a learner driver and her teacher, the settings and circumstances vary but the protagonists 

remain the same.  

The first narrative contains a teacher who is paid to give driving lessons. Lord Salmon 

gives no specific name or characteristic of the learner driver, but her existence is clear from 

both the construction of the narrative as an allegory to the situation in the present case and the 

relationship which Lord Salmon seeks to discuss between a teacher and learner driver. The 

narrative is very scarcely presented in the text, but it implies a situation in which the duty of 

care, for the learner driver to drive with skill and competence, is actualised. It is up to the 

implied audience to imagine what that situation may be. They are most likely to assume an 

accident where the learner driver lost control of the car, like the situation in Nettleship v 

Weston. That is the allegorical function of the narrative Lord Salmon employs. He intends for 

the implied audience to extend the consequences of the narrative he discusses to the present 

case, and draw the facts of the present case into the consideration of the example narrative. 

In conclusion to the first example narrative Lord Salmon directs questions to the 

implied audience. If the court were to apply the law the opposite of what he has suggested so 

far, what would the result be? Applying the law as suggested, would it not lead to absurd and 

immoral consequences? Lord Salmon says that in his view, applying the law like this would 

‘only make both itself and the contract look absurd.’ (706). Direct questions to the implied 

audience brings them into dialogue with the larger narrative and the particular example 

narrative Lord Salmon asks them to consider. The questions are designed to work in tandem 

with the larger structure of the complementary narrative, and lead the audience to conclude 

that applying the law as suggested would indeed have absurd results. We see how the ethical 

judgement works from the inside out in the whole of the text and in specific instances. 

Specific instances like this make the implied audience complicit in the ethical standard, when 

they conclude as it dictates, they move the ethical standard from the text into themselves. The 

interpretive process is not passive, the text works upon the historical reader to shape them 

into the ideal reader the implied author writes for.  
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2.4.5 Lord Megaw  
Lord Megaw positions his judgement against the others at the beginning of his 

judgement. While he allows that the facts have been expressed to his satisfaction, Lord 

Megaw does so without he deference we see in Lord Salmon’s assent to the facts. 

Considering that Lord Denning’s fact narrative reflects his opinion that Mr Nettleship was 

guilty of contributory negligence, it is only natural that Lord Megaw, who dissents, does not 

enthusiastically endorse Lord Denning’s fact narrative. It is important to remember that the 

Lords are assenting to Lord Denning’s statement of facts, not the fact narrative in the frame 

narrative. In court the frame narrative of the law report does not exist, so the facts Lord 

Megaw refers to can only be the ones presented by Lord Denning. The parties’ testimony and 

their counsels’ pleadings do not contain an authoritative narrative positioned to be grounds 

for judgement. Their narratives are pleadings that seek to convince the judges so that they 

position their fact narratives alongside one party, and concluding along those same lines.  

Although the implied audience knows that Lord Megaw’s judgement is dissenting, he 

makes it perfectly clear when he says: ‘But, with very great respect, I venture to think that the 

theoretical attraction should yield to practical considerations.’ He has expounded the majority 

view presented by the other presiding judges, and positions his narrative in clear opposition 

to them by a break in the form of a ‘but’. ‘But’ contrasts with the information Lord Megaw 

has presented and is a representation of where he positions his narrative: it is alongside the 

other judgements, but competing against themselves. Before the break he assumes the ethical 

standard of the other judges, saying that the position has been ‘persuasively stated’ and that it 

is ‘attractive’ (707). The implied author masquerades his ethical standard as matching the 

others’ so that the break, the ‘but’, is more effective. He illustrates how persuasive and 

attractive the other conclusion is by pretending to be persuaded by it. The implied audience 

has followed two judgements where they have been asked to take on this other attractive 

ethical standard, by going along with them the implied author assures them that he 

understands why they have been persuaded and plays against it when he breaks with it. The 

structure of the narrative mirrors his argument that even though the conclusion presented by 

Lords Denning and Salmon is tempting it is not correct. Taking the implied audience through 

the alternative conclusion and ethical standard Lord Megaw shows them the error of their 

ways.  

Positioning a narrative in competition to the majority judges, gives the narrative a bad 

starting position where it must overcome an initial reluctance in the audience to break with 
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the majority reasoning. Inviting the implied audience to see through the tempting alternate 

narrative makes up for the difficult starting position and creates narrative sympathy that was, 

perhaps, lacking. On the other hand, the genre of a case law requires a specific kind of 

narrative sympathy from its audience. Unlike literature where a historical reader can be as 

critical or as sympathetic to the narrative as he or she prefers at the outset, case law requires a 

measure of narrative sympathy on a structural level.  

Case law functions as a series of opinions presented in competition with each other. A 

court case always has at least two competing narrative positions: the plaintiff and the 

defendant. For the implied and the historical audience to understand the opposing positions in 

law, which gives rise to different narrative positions, they must sympathise with each when 

they read it. If the historical reader does not sympathise with the plaintiff’s narrative the 

reader will not understand the plaintiff’s arguments in law. Only when the reader accepts the 

arguments as true when he reads will he understand what the implied author means. After 

reading the narrative the historical reader is entitled to changing his sympathies, and arguing 

against the plaintiff. For case law to function the historical reader must have a minimum 

degree of narrative sympathy towards each narrative. This translates into the text-internal 

functions; the implied audience can rely on a sympathetic implied audience because the genre 

requires it. If not, the presumption of innocence fails: an implied audience must be open to 

persuasion from all competing narratives. 

 On this basis, Lord Megaw goes on to present his ethical standard. Lord Megaw 

believes that the doctrine suggested will result in unpredictable and unfair results. The 

consequences outweigh the doctrine’s attractive advantages, which he has presented. Lord 

Megaw’s ethical standard rests on a weighing of the good and the bad, and he has found that 

the bad outweighs the good. He illustrates his concerns in a series of example narratives by 

attempting to apply the varying standard proposed by Lords Denning and Salmon. Yet he 

cannot conclude in any of his example narratives, because the standard is too elusive to allow 

a concrete judgement. The implied author expresses his ethical standard in the narratives. It is 

most easily seen in the metaphor he uses, to be adrift (708). Although Lord Megaw attempts 

to tie down the proposed doctrine he cannot because there are no standards to rely on. He 

applies his metaphor of being adrift to his example narratives. It is an elegant structure that 

elevates his arguments by mirroring his legal points in the language he uses, it serves as 

backing to his claim. The implied audience who follows along, drifting with the implied 

author, is lead to the implied author’s intended conclusion through his example narratives, 

which are structured according to his drifting metaphor.  
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Lord Megaw’s overarching claim is that Mrs Weston was negligent in her driving. 

Lord Megaw rests his arguments on the ethical implications of the duty of care the other 

judges suggest. His value system requires that the law be fair and predictable, which he finds 

that the proposed duty of care is not equipped to ensure. Lord Megaw asks the audience to 

imagine the consequences of the duty of care if it becomes good law, and paints a picture of 

very unfair results. This is a clear warrant for his claim that the duty of care is unfair and not 

good law. Its backing explicit backing is that he believes the legal system is incapable of 

using the duty of care to produce fair results. The implicit backing is in the way Lord 

Megaw’s ethical system is present in his narrative. It shapes how he presents his arguments. 

For instance, we see it in how he presents the duty of care as dangerous and unfair, or how he 

presents the facts: ’I can see nothing done by him [the plaintiff] which he ought not to have 

done’ (411). 

The undercurrent of the implied author’s ethics, which occasionally is seen on the 

surface of the text, is a continued persuasive effort. In one instance Lord Megaw asks his 

implied audience to imagine the consequences of the duty of care Lords Denning and Salmon 

propose. When he does that he both exposes his values and asks the audience to make a 

judgement. Based on the persuasive efforts he has already performed and the narrative 

sympathy it has generated, Lord Megaw is likely to lead the audience to agree with his 

conclusion that the duty of care will have very unfortunate results. The underlying values are, 

as I have said, an implicit backing of the overarching claim. Having displayed how the 

proposed doctrine will work against his ethical standard and overarching aim, Lord Megaw 

addresses another problem: 

I,	for	my	part,	with	all	respect,	do	not	think	that	our	legal	process	could	
successfully	or	satisfactorily	cope	with	the	task	of	fairly	assessing	or	
applying	to	the	facts	of	a	particular	case	such	varying	standards,	depending	
on	such	complex	and	elusive	factors,	including	the	assessment	by	the	court,	
not	merely	of	a	particular	person's	actual	skill	or	experience,	but	also	of	
another	person's	knowledge	or	assessment	of	that	skill	or	experience	at	a	
particular	moment	of	time.	(708)		

As quoted, Lord Megaw discusses the limits of the legal system and judges. Because 

the varying standard depends upon how the facts of the case are presented it cannot result in 

fair judgements. Language is not objective in itself, and narrative in particular is subjective, 

as I have shown. Lord Megaw proposes that the new doctrine would make the court entirely 

reliant on narrative to prove a learner driver’s skill or experience. The competing fact 
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narratives of the present case work as backing to Lord Megaw’s argument. We have seen that 

a series of actions, which are uncontested, can be construed in a number of ways. Mrs 

Weston has been characterised as both incompetent and a competent learner driver, by 

counsel and judges alike. Narrative’s characteristics makes it an ill-suited basis for a legal 

doctrine, according to Lord Megaw. 

It might seem as though my examinations support Lord Megaw’s conclusion. I 

believe that narrative is ill-suited if it is used without knowledge of its functions. If lawyers 

and judges are not aware of how they unconsciously fit fact narratives to their ethical 

standards and overall claims, narrative is dangerous to rely on. Awareness of how language 

and narrative functions in law allows the parties to use it to their advantage and 

simultaneously balance its effects. If they remain unaware it will be as Lord Megaw 

proposes: the legal process cannot use narrative fairly. Knowledge of language and narrative, 

of how case law operates as a genre, is crucial to maintaining a fair justice system.  

In my discussion of Nettleship v. Weston, I have focused on how competing 

narratives structure and effect case law. An interesting result of competing narratives is how 

they present the facts differently. Lord Denning presented his judgement in the style of prima 

facie evidence. Which is an instance where the evidence at first glance speaks 

overwhelmingly for one conclusion, but after careful consideration may turn out to be wrong. 

Lord Denning has presented Mrs Weston as in control of the car, which she appears to be: 

’But I doubt whether that is the right way of looking at the problem. I prefer to regard the 

learner driver and the instructor as both concerned in the driving’ (702). Whether the facts are 

presented so that Mrs Weston was a competent learner driver, as Lord Denning has done up 

to this point, or as incompetent even for a learner driver, has a direct effect on the legal 

outcome of the case. If Mrs Weston is incompetent and not in charge of the car 

independently, she is not independently responsible and liable for the accident. Then Mr 

Nettleship is guilty of contributory negligence. 

When Lord Denning first sets out the facts of the case he does not conclude whether 

Mrs Weston or Mr Nettleship is to blame. He instead leaves his narrative open-ended and 

invites the implied audience to hold off judgement on how the accident happened and who is 

to blame. After the initial fact narrative Lord Denning’s underlying claim is that Mrs Weston 

is liable for the accident. In his words Lord Denning has ’treated Mrs Weston as the driver 

who was herself in control of the car’ (702). His argument is structured so that he takes the 

evidence that Mrs Weston was guilty of causing the accident at face value and then tests it. 
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The test which is structured as a break or turning-point in the narrative occurs under the 

heading ’Conclusion thus far’ (702). 

 By comparing how Lord Denning presents the facts before and after the break in the 

narrative we can see how the same facts can be presented to different effect by one implied 

author, or how the focalizer changes the presentation of the focalized. When Lord Denning 

first presents the facts he repeats Mr Nettleship’s assessment of her as a ’very good learner 

driver’, and that he only very occasionally ’assisted in the steering’ (698). Mrs Weston is 

characterised as a competent driver regardless of the fact that this is only her third driving 

lesson. After the break in the narrative, Lord Denning says that: ’Together they must 

maintain the same measure of control over the car as an experienced, skilled and careful 

driver would do’ (702). This refers back to the original presentation of fact but it refracts it. 

The implied author’s intention has changed and therefore his retelling of the accident changes 

as well. Mrs Weston is no longer in charge of the car alone and therefore she is not liable 

alone, either. Changes in the intentions of the focalizer changes how he perceives the 

focalized. Lord Denning uses that to his advantage and as an argument intended to illustrate 

the logical break of assuming Mrs Weston was in charge of the driving. The implied author 

plays with the effects of focalization on both a textual level and on the level of 

communication with the implied audience. Lord Denning illustrates perfectly how being 

aware of focalization is an asset to anyone dealing in law: he uses it to his advantage. 

In Lord Denning’s judgement we see how the fact narrative is a tool for persuasion, 

and that one narrative presented by one judge can serve several purposes. Lord Denning 

presents the fact narrative without a clear conclusion to hold off judgement. By doing so the 

implied author allows himself the privilege of referring back to the original fact narrative 

with different intentions, and so perform his ethical tests on the facts of the case rather than 

fictional narratives he asks the implied audience to entertain. Because narrative is not fixed it 

can be retold countless times to the implied author’s intentions. We see how the ethical 

judgement of literature works from the inside out: the reader accepts a neutral fact narrative, 

and in turn accepts the versions of the fact narrative Lord Denning presents. Lord Denning 

leads the implied audience through a series of ethical judgements to make them sensitive to 

his ethical standard and be open to its final conclusion in the end. We see some of the same in 

Lord Megaw’s judgement: 

As	I	see	it,	if	this	doctrine	of	varying	standards	were	to	be	accepted	as	part	of	
the	law	on	these	facts,	it	could	not	logically	be	confined	to	the	duty	of	care	
owed	by	learner	drivers.	There	is	no	reason	in	logic	why	it	should	not	
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operate	in	a	much	wider	sphere.	The	disadvantages	of	the	resulting	
unpredictability,	uncertainty	and,	indeed,	impossibility	of	arriving	at	fair	
and	consistent	decisions	outweigh	the	advantages.	The	certainty	of	a	
general	standard	is	preferable	to	the	vagaries	of	a	fluctuating	standard.	
(707)	

This is a projection of how things might play out. It is a moral argument, seeking to 

persuade the implied reader that the doctrine applied as suggested will result in terrible 

results. In order to persuade he presents a vision of how things might pan out, by presenting a 

fictional narrative of what might be. Lord Megaw’s vision of the future illustrates his ethical 

stand towards the doctrine’s expansion. Here we see that narrative is used directly to 

persuade: it is intended to solicit agreement from the implied audience that this is an 

unacceptable turn of events that must be prevented. By drawing up an example of how it 

would act in a ’much wider sphere’, a fiction because it has not yet happened, Lord Megaw 

instils fear in the implied audience. It merges with his system of values to create a powerful 

argument against an expanded duty of care.  

Lord Salmon, on the other hand, finds that Mr Nettleship was guilty of contributory 

negligence because he was partly to blame for the accident. To prove how Mr Nettleship did 

not act as may be expected to avoid an accident Lord Salmon uses a reasonable man narrative 

on page 706. He says that when Mrs Weston was driving at the lamp post, the accident could 

have been avoided if Mr Nettleship had ’applied the hand break a little more quickly’, then 

’no accident would have occurred’ (706). We know that Mr Nettleship did not apply the hand 

break quickly enough to stop the car colliding with the lamp post. Lord Salmon presents the 

option of what Mr Nettleship could easily have done to avoid the accident and thus there 

would have been no injury, and no lawsuit. When I analysed the implied author in Lord 

Salmon’s judgement I found that his tone underscored his view that Mr Nettleship was partly 

to blame for the accident and therefore guilt of contributory negligence. 

Comparing what Mr Nettleship did to what he might have done is an attempt at 

persuading the implied audience that Mr Nettleship could easily have acted differently and 

not have come to harm. Lord Salmon presents pulling the hand break sooner as easily within 

the realm of possibility. The fact remains that Mr Nettleship did not pull the hand break soon 

enough. Lord Salmon portrays his reasonable man narrative so that Mr Nettleship appears at 

fault for not having acted as the reasonable man would have. A judge of a different mind 

could easily have shifted his presentation of the facts so that Mr Nettleship acted as quickly 

and reasonably as could have been expected of him. 
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In fact, Lord Megaw finds just that: ’I can see nothing done by him which he ought 

not to have done,’ (411). Which the judge supports with Mrs Weston’s testimony: ’Moreover, 

Mrs Weston herself said, in examination-in-chief, that Mr Nettleship "did all he could to stop 

the vehicle before it crashed."’ (411). Lord Megaw presents the facts: 

From	the	first	warning	of	trouble	to	the	collision	with	the	lamp	post,	on	the	
uncontradicted	evidence	of	distance	and	speed,	the	time	which	elapsed	could	
not	have	exceeded	three	seconds.	Only	one	wheel	of	the	car	went	over	the	
kerb,	and	that	by	a	matter	of	inches	only.	The	suggestion	that	Mr	Nettleship	
could	and	should	have	switched	off	the	ignition,	as	well	as	using	his	hands	on	
the	brake	and	the	steering	wheel	during	those	three	seconds,	is,	I	venture	to	
think,	quite	unrealistic.	Apart	altogether	from	the	well-known	factor	of	
"thinking	time,"	any	sudden	or	dramatic	action	in	such	circumstances	may	
well	accentuate	the	panic	and	thus	actually	increase	the	danger.	In	short,	I	
can	see	nothing	done	by	him	which	he	ought	not	to	have	done,	(Nettleship	
711)	

Unlike Lord Salmon, Lord Megaw does not consider it reasonable to blame Mr 

Nettleship for not averting the accident. These two judgements illustrate how an implied 

author presents the facts to suit his intentions. Lord Salmon presents them so that Mr 

Nettleship could and should have averted the accident, Lord Megaw so that Mr Nettleship 

could not have prevented the accident. Where Lord Megaw finds the evidence uncontradicted 

Lord Salmon presents the facts as though Mrs Weston is an incompetent learner 

driver, she ’could not even change gear’ (706). The car was moving so slowly, at four miles 

per hour, that when the accident happened that the car could ’have been stopped almost 

instantaneously by the hand brake’ in Lord Salmon’s view (706). Had Mr Nettleship applied 

the hand break ’a little more quickly, no accident would have occurred’ (706). Lord Megaw 

presents the evidence as ’uncontradicted’, and on that basis finds it ’quite unrealistic’ that Mr 

Nettleship ’could and should’ have stopped the car, by switching off the ignition, applying 

the hand break and taking the steering wheel (411). 

The judges present the same evidence as grounds for two completely different 

conclusions, and they use the same evidence to draw up two opposing narratives of 

reasonable men. Reasonable for Lord Megaw is what Mr Nettleship did. Lord Megaw 

presents Mr Nettleship as the reasonable man. Whereas Lord Salmon presents a separate 

narrative of another reasonable man that the implied audience is invited to compare against 

Mr Nettleship. It is a concrete example against which the defendant’s actions, or lack thereof, 

can be judged. 
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One of the most interesting effects of several implied authors is that we see how 

different focalizers effects the focalized. The facts of the case in Donoghue and Nettleship are 

established in a neutral narrative in the frame narrative. Against that background we can then 

compare the fact narratives of the judges in the respective cases. We see how the focalizer’s 

ethical standard and intentions shape the fact narrative, or the focalized. To see a fixed series 

of events focalized several times is a rarity in literature, there is not much use in retelling the 

same story again and again in a novel. But in case law, it is essential; A fact narrative, or a 

reference to one, is one of the requirements of the frame narrative and of a judgement. From a 

literature studies point of view, it is interesting to see such a pure instance of a theoretical 

concept in practice. For lawyers and judges it is essential to understand how narrative works 

in the text as a premise and as a tool of persuasion.  

All narratives expose their authors, no less so the fact narratives we see in law. We 

see this well in the both the Donoghue and Nettleship cases, where the judges’ disagreement 

in law influences how they view the cause of the accident and thus how they present the 

facts. Donoghue the incontrovertible heart of the matter is that the plaintiff had a drink of 

ginger beer which contained a snail. Yet Lord Buckmaster presents the facts so that it is plain 

he doubts whether the ginger beer was the cause of the plaintiff’s illness. In order for the 

facts, either the data or a warrant, to function as implied backing the implied author must 

present them so that they harmonise with his intentions and overarching claim. 

In Nettleship v Weston we see that the three judges disagree on whether the events of 

the accident could have allowed the plaintiff time to avert the accident. Delgado said that 

narrative is not objective, because in the act of describing we create it (2416). So it is with 

how the judges describe the facts of their cases. When we create a narrative our intention is 

intertwined in the end product, the text, in a way that the implied audience then interprets. 

We can analyse, as I have done, what the implied author’s intention and how it presents itself 

in choice of word and style in the text.  

Lord Denning uses narrative to great effect in Nettleship. He first frames Mrs Weston 

as in control of the car and thus as solely to blame for the accident, a claim which he supports 

with various warrants. The central warrant is that all drivers have a duty of care to their 

passengers, which means that if the plaintiff has not upheld it she was negligent. However, 

Lord Denning breaks with this first claim midway through his judgement. The warrant is that 

learner drivers are not in control of the car alone, they share the responsibility with their 

teacher. There is implied backing in the ethical judgement of who should be responsible for 

an accident when a learner driver is driving, and in how Lord Denning presents the facts 
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before and after the break. Lord Denning cleverly presents the narrative before the break so 

that Mrs Weston is in charge of the car. After the break he modifies his claim and thus shifts 

his intentions slightly. In keeping with the prima facie structure of the argument the narrative 

frames Mrs Weston as responsible before the break, and as jointly responsible after the break. 

We see that the description of the accident is another backing, alongside the implied author’s 

value system. 

Lord Salmon uses a reasonable man narrative as a warrant to support his claim that 

Mr Nettleship was partly to blame for the accident. In Lord Salmon’s description of the 

accident he presents the alternate, reasonable man narrative alongside it in comments, such 

as: ’If, when Mr Nettleship saw her driving straight at the lamp post about 20 feet away, he 

had applied the hand brake a little more quickly, no accident would have occurred’ 

(Nettleship 706). The reasonable man fiction functions as a warrant to the claim that Mr 

Nettleship was negligent. Had he done as the reasonable man would have, he would have 

avoided the accident. Since he did not, he is negligent. We see also how Lord Salmon retells 

the accident here as a narrative of equal blame. We know that Mr Nettleship in fact did not 

avoid the accident, but the warrant is that with the backing of the fictional reasonable man as 

comparison, had Mr Nettleship acted as reasonably as could be expected he would have 

avoided the accident. Compare to Lord Denning, who agrees that they were both equally to 

blame, but whose first fact narrative is intended to show that Mrs Weston was to blame, 

alone. 

Even where two judges agree that the plaintiff and defendant were both to blame for 

the accident, their approach to the conclusion differs and so their narratives differ. The way in 

which they present the facts depends on what they wish to convey or achieve. Lord Salmon 

seeks to convey that Mrs Weston was not driving the car unassisted. Lord Denning wishes to 

make the point that although it seems Mrs Weston was in control of the car alone, learner 

drivers are not solely responsible for their driving. Therefore, their narratives which serve as 

data and implied backing, respectively, differ slightly.  

Lastly, Lord Megaw dissents. He finds that ’I can see nothing done by him [Mr 

Nettleship] which he ought not to have done’ (411). His overarching claim is that Mrs 

Weston was in charge of the car herself and is guilty of negligence for causing the accident. 

His warrant is that based on the facts, the data, there is nothing Mr Nettleship could have 

done to avoid the accident. Within the data there is also an implicit backing. When Lord 

Megaw presents the facts he does it in such a way that it is clear that Mr Nettleship did not 

have time to act to stop the collision: ’From the first warning of trouble to the collision with 
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the lamp post, on the uncontradicted evidence of distance and speed, the time which elapsed 

could not have exceeded three seconds’ (711). Compared to the fact narratives Lords Salmon 

and Denning presented, this is different because it does not allow that Mr Nettleship had time 

to act. In keeping with is overarching aim Lord Megaw presents Mr Nettleship as free from 

blame. That same intention presents itself in the fact narrative’s sympathy towards Mr 

Nettleship. 

Lord Megaw creates a reasonable man narrative as well. It is an implied warrant in 

the part of the fact narrative where Lord Megaw says that the suggestion that Mr Nettleship 

should have acted differently is ’quite unrealistic’ (Nettleship 711). Unlike the reasonable 

man narrative Lord Salmon uses, Lord Megaw’s narrative aligns with the defendant’s 

actions. They both serve as backing for the warrant and intentions of the implied author. Lord 

Megaw’s narrative is not fictional. Because he wishes to present the plaintiff as reasonable he 

does not need to present a fictional reasonable man as a standard for comparison, but uses the 

plaintiff himself. The mechanism in the argument and the narrative remains the same. Lord 

Megaw’s arguments rest upon the implied backing of his ethical judgement, that the proposed 

duty of care is unpredictable, and will produce unfair and inconsistent decisions. The implied 

backing is the context to Lord Megaw’s argument. 

In ‘Virkelighetsbilder’, Abrahamsen analyses decisions of the Norwegian 

Immigration Appeals Board (UNE) using Toulmin’s model. She says that Toulmin’s model is 

incomplete because it does not consider the context of the arguments. Abrahamsen defines 

the context as the legal norms that back the legal conclusion, in other words the authorities. 

There is a crucial difference in analysing the decisions of the Immigrations Appeal Board and 

common law judgements in that they are part of two completely different legal systems, 

common and civil law. However, the Immigrations Appeal Board is autonomous and its 

decisions are final. Their decisions are also used as authorities for subsequent decisions. 

Which means that it is perhaps as close to the common law system of precedent as the 

Norwegian civil law will ever get. Abrahamsen’s concerns about context are therefore highly 

relevant to my analysis. As I have shown the implied author’s value system is an implicit 

backing for his overall claim. The argumentation contains explicit interpretation of 

authorities which show how the judges have reasoned and what they base their opinions on. 

Combined with the implicit backing, I believe I have accounted for the context Abrahamsen 

seeks to include in her article through Fairclough’s discourse analysis, albeit through a 

different method.  
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Abrahamsen says that the perspective that comes to light in the decision because it is 

the grounds of the decision, is what Fairclough’s model can assist in uncovering (153, my 

translation). As I have shown above the implied backing in the implied author’s value system 

is the perspective Abrahamsen seeks. Perspective, meaning the underlying considerations of 

the judge or board member as they appear in the decision, is the same as the intentions and 

value system of the implied author. The difference is that Abrahamsen has not considered 

narratology to get access to the texts underlying structures but seeks it in text external 

structures. Relying on discourse analysis imbues the structures of text production with too 

much meaning. The context in which a text was created is undoubtedly important, but it does 

not stand in for the implied author analysis. The court of law in which the text was created is 

a frame in which the interpretation must work. The court influences the judge’s ethics, they 

are after all performing speech acts as judges, but it does not account for their ethics as it 

appears in the interpreted text. I have shown that literary analysis uncovers the textual ethics 

in law.  

The implied author’s value system is not simply a construction that we can discover 

through literary analysis. It is a product of the feedback loop where meaning is created 

between the text, the reader and the author. The implied author’s values are present in the text 

not only as a stable basis, but as an act of persuasion. The ethical undercurrent requires that 

the implied audience agree with the implied author’s ethics if the communication is to be 

successful. That does not mean that the implied audience must change their own values after 

they have read the text. It means that for the duration of the text the communication requires 

that they offer their sympathy to the implied author’s ethics and follow his lead in the 

required ethical judgements. 

The way a judge presents his arguments, his tone, his style, the descriptions of the 

plaintiff and defendant, how he frames the fact narrative. All these are backings that support 

the overarching claim of the judgement. Along with the ethical standard, which we can only 

grasp through literary analysis. The competing narratives within a judgement are mirrored in 

the court room, but unless we apply literary analysis its effects on the reader are lost to us.  
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3 Conclusion 
When we read case law we interpret text. When we claim a particular case as an 

authority for our view, or in support of our averments, we present our reading of the case in 

question. To understand the process of interpretation we must understand how language and 

interpretation work. In order to make an argument more persuasive it is common to quote a 

judge whose opinion aligns with ours. We then attribute our interpretation to the judge as his 

opinion. In reality we are presenting our interpretation of the implied author’s opinion, which 

is a product of the historical author’s intention and our interpretation.  

The tone of the implied author’s judgement is in itself an argument towards the 

conclusion: if he is negative towards the defendant, he finds for the plaintiff. By using a tone 

that reflects his legal conclusion the implied author adds a convincing narrative that serves as 

an argument. The implied audience is presented with a version of events/statement of facts 

that is tinted with the implied author’s tone and value judgements. When the audience 

follows the judge’s judgement, they are influenced not only by his surface arguments but by 

his tone – acts of narrative, the implied author’s mark on the text. 

Through analysing legal texts as literature and narrative I have shown that narratology 

and close reading can be applied to the law. And how narratology must be altered to fit legal 

texts. The implied authors are as fully formed in law as they are in literature, but the narrator 

is not. I have, for instance, been able to uncover the implied authors’ ethical systems. When a 

lawyer reads case law he does not take into account that there is an ethical argument and 

judgement inherent in the text. He considers the surface arguments, the legal arguments. But 

he does not realise that there are other forces and effects at work within the text which shapes 

his reading of the legal arguments. 

The ethical grounding of the implied author influences whether he is positive or 

negative towards the plaintiff, which in turn influences how he presents the facts of the case. 

The facts of the case, which lawyers utilise to distinguish the case when they are confronted 

with an authority that does not speak for their view of the present case, are not only used for 

that. All lawyers know that how you present the facts is crucial to your case: if your client has 

run a man over with his car, it is better to frame it as an accident than as intentional. If they 

also knew that how they present the facts is an act of persuasion they could perhaps create 

even more persuasive fact narratives. If they knew more of how words can be interpreted and 

have unintended effects, they could perhaps write fact narratives with an awareness that that 

is what they are doing. Or when they present the reasonable man argument, backed with a 
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warrant, phrased as a reasonable man narrative. If the lawyer knows what he is doing he can 

use language more effectively. 

Some would argue that the law’s only persuasive power is in rational arguments. I 

have shown that there is persuasive power in its language and its narratives. But it is not 

enough to view the law narrative alone, it works as a supplement to traditional legal thought 

to access other parts of the legal texts we produce and how they work. When we read and 

interpret case law we attribute our interpretations to the judge whose judgement we are 

reading. Most lawyers do not know of the implied author, the feedback loop, or spare a 

thought to how interpretation works. Reading case law without awareness of the functions of 

reading, how we interpret and that the text is not a static, fully formed thing which the reader 

receives. Knowing how language works allows us to write better, more persuasive texts. 

Knowing how a text is interpreted allows us to control the result of that interpretation. Not 

knowing means we send a text into the ether, without control of how it will be received. 

In my analysis, I have pointed out structures and traits that are similar in all the 

judgments I have presented. Those structures I believe are enough to consider case law a 

genre. The actors are fixed: plaintiff and defendant with counsel, and judges. All of whom 

present a narrative in the hopes of winning out and establishing the narrative that becomes the 

basis for the majority judgement. The basic structure of case law is the same across any law 

report. A frame narrative, which contains all the crucial information the reader needs, and a 

judgement. The judgements also follow a specific structure, but with more variation than the 

frame narrative which is fixed according to certain rules. There is usually a fact narrative, or 

the judge assents to another judge’s fact narrative, a discussion of authorities that have been 

brought up, and how the judge wishes to apply those authorities to the present case. We have 

seen that there is always an ethical standard within the text, but it is not available to the 

reader without close reading. Owing to the fact that the proceedings before the court are 

immediate, judgements and pleadings always start in medias res, which carries into the law 

report. 

There are always several competing narratives present, on different diegetic levels 

within the text. Some levels are always present in a judgement, such as the basic level where 

the historical authors reside and the court room setting is fixed. A judgement will always 

contain the judgement of one judge. Sometimes, as seen in Smith v Leech Brain, the 

counsels’ pleadings on behalf of the parties is included. The pleadings are on a level below 

the judgement, where they do not compete against the judges’ narratives but rather against 

each other in order to present the most persuasive narrative and win the case.  
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Competing narratives within the text destabilise it. It removes the impression of a 

unified truth carried through from the judgement, and reflected in the frame narrative 

alongside the fact narrative there. Directly opposed narratives of plaintiff and defendant 

compete on the third diegetic level, and compete again with the judgements on the fourth 

level. Not all the narratives within a judgement compete with each other. As we have seen 

judges who agree with another judge tend to align their narrative with theirs. In turn they 

compete with the dissenting judgements who are aligned in direct competition with them. 

The pleadings, in turn, seek to convince the judges and are thus not in direct competition with 

the judgements, but inferior to them. True competition is limited to the narratives on the same 

level. 

Interactions across diegetic levels creates a tension and instability within the text: 

which narrative is true, and which narrative should win out? That tension is particular to case 

law. In literature there is normally only one narrator and implied author. The implied 

audience can be sceptical of both the characters and the narrator, in the case of an unreliable 

narrator for instance, but there is never the same inherent tension in having several, equal 

implied authors.  

Case law makes particular demands of its implied audience. The law relies on its 

implied audience agreeing with the implied author when they read his judgement. It requires 

that the base narrative sympathy be extended from aligning with one implied author against 

the others, to being equal for all implied authors. In a case with several judgements the 

implied audience is required to extend equal narrative sympathy to each implied author when 

he reads his judgement. The right to disagree with the judgement is reserved until after the 

reading. In order to understand the arguments and ethical standard the implied author 

presents the implied audience cannot be hostile. We see it in the texts I have analysed. In 

Nettleship, for instance, Lord Salmon does not agree with the judgement in Dann v Hamilton. 

In order to reach the point of disagreement Lord Salmon must first have read Dann v 

Hamilton, afforded it the required narrative sympathy, interpreted it, and then found that he 

disagrees. Disagreeing like this is only possible after the reading act is over. 

When we read case law we must extend the same narrative sympathy to all the 

implied authors. The law hinges on it: if we do not offer narrative sympathy, and allow the 

judge to try to persuade us, we are not impartial and we cannot uphold the presumption of 

innocence. The ethics of the law hinges on it: all parties are entitled to fair consideration of 

their pleadings before the court, that extends to the implied audience who must offer equal 

narrative sympathy to all implied authors. 
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Applying narratology to case law means that we must make certain adjustments, such 

as leaving the narrator out. But it also allows us unique insight into the relationship between 

the focalized and the focalizer. We rarely see the effect of different focalizers upon one set of 

facts in literature. Uncovering the ethics of a judgement means understanding how the judge 

reached his conclusion. Lawyers like to think that the only decisive arguments in a court of 

law are legal, but I have shown that ethical standards are not only present in law but shape 

law’s narratives. 

Reading case law and focusing only on the legal arguments is like reading the lyrics 

to a song without listening to the accompanying music; we see only half of the whole. If we 

do not understand the ethics that move a judge to use language the way he does, we do not 

understand the ethics of applied law. Law has a direct effect upon people’s lives, therefore 

practitioners of law owe it to society to know all there is to know about the authorities they 

lean on. Understanding the language we all use is imperative. 

For law literary analysis means that we better understand how judgements function, 

how language works on the reader, and how the judge uses language deliberately to persuade 

his audience. For literature, we see how concepts of literary analysis can be carried over into 

law and make a difference. We also see that certain key concepts are foregrounded in legal 

narratives so that they are easier to examine in depth, focalization for instance. My analysis 

shows how law, narrative, language, conclusions and judgements work together. A greater 

degree of interdisciplinarity will benefit both law and literature.  

There is narrative, or fiction, in law. This thesis is only a small glimpse into the 

possibilities of applying literary methods to law. I hope to have shown that a law and 

literature study does not require us to lose sight of the virtues and singularities of both fields, 

but rather to combine them for mutual insight. 
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