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1 Introduction 

1.1 Aim of the thesis 

Energy resources are of enormous importance for the global economy inasmuch as they are 

essential for the production of almost all goods and services.1 This pushes the needs in en-

ergy worldwide and together with their uneven concentration makes energy products (e.g. 

oil, gas, coal and etc.) the largest commodities on the global market with over US$ 3 tril-

lion traded in 2014.2 Thence every country is interested in stability of international energy 

trade, regardless of whether it has abundant petroleum reserves or it depends on a steady 

supply. However approaches to energy differs in accordance with the position on the sup-

ply chain occupied by the concerned country: whether it is a producer or an importer of 

energy resources. Inevitably such duality of interests of the involved parties influences 

rules of international trade in energy. In practice the imposition of import restrictions on 

energy products is usually rare, whereas the application of export restrictions is more fre-

quent.3 In the legal literature export restrictions are called “under-regulated area” of inter-

national trade law under the WTO regime.4 To fill a regulatory gap, some countries resort-

ed to the regional trade agreements. 

Therefore the aim of the thesis is to elaborate on how WTO disciplines and provisions of 

regional trade agreements deal with export restrictions and how such rules correlate with 

interests of energy producing countries and consuming countries. 

 

                                                 

 
1 World Trade Report 2010, 40. 
2 Key Statistics and Trends in International Trade 2015, 20. 
3 Ehring, Chianale, “Export Restrictions in the Field of Energy”, 109; Desta, “The GATT/WTO System and 
International Trade in Petroleum: an Overview”, 386. 
4 Karapinar, “Defining the legal boundaries of export restrictions: a case law analysis”, 443. 
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1.2 Scope of the thesis 

1.2.1 Characteristics of energy goods 

Energy sources are unique goods and their distinguishing characteristics affect the rules of 

their trade. First of all, they encompass the wide range of sources which traditionally divid-

ed into two groups: conventional energy (non-renewables) including oil, gas, coal and nu-

clear energy; and nonconventional energy (renewables): solar, wind, geothermal energy 

and etc.5 Meanwhile fossil fuels alone comprise more than 80% of the global energy sup-

ply.6  

Secondly, energy resources except for renewables are finite and unevenly distributed across 

the countries of the world. This leads to the collision of interests of energy-exporting coun-

tries, whose intention is to gain as much as it objectively possible from the resources rent, 

and countries which are dependent on exportation of scarce resources.  

Thirdly, international energy trade is one of the most politicized areas of trade with national 

security interests at stake, especially considering the fact that economic and social well-

being of countries is dependent on the availability of energy at affordable prices.7 

Fourthly, often transportation of energy products requires infrastructure crossing other 

countries. This can put some countries in a situation of dependency on others which subse-

quently increases political and economic tensions between states affecting regional and 

international stability and peace.8 

Sixthly, there is a dichotomy between energy goods and energy services and accordingly 

their regulations are subjected to two different sets of rules. At the same time there is no a 

clear-cut definition of services, and Article I of the GATS only lists four “modes of sup-

ply”.9 However the general rule is that ownership of goods is the key criterion to differenti-

ation between trade in goods and trade in services. Thus the production of goods by an enti-

                                                 

 
5 Leal-Arcas,  Abu-Gosh, “GATT/WTO and international trade in energy”, 17. 
6 Leal-Arcas, Filis, Abu-Gosh, International Energy Governance: Selected Legal Issues, 99. 
7 Desta, “The Organization of Petroleum Exporting Countries, the World Trade Organization, and Regional 
Trade Agreements”, 523. 
8 Leal-Arcas, Abu-Gosh, op. cit.,15. 
9 Van den Bossche, Zdouc, The Law and Policy of the World Trade Organization, 339. 
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ty owing raw materials is not a service and, thus, does not fall within the scope of the 

GATS.10  

Furthermore price volatility is another distinguished feature of energy resources. This is 

especially true for petroleum with its price rise in 1970s and collapse in 1980s.11  

And finally, the awareness of environmental degradation has increased last decades and 

added new angles to the international dialogue on energy trade.12 

Hence, due to the wide scope of energy resources, energy-related issues and corresponding 

difficulties,13 the thesis will focus on rules regulating petroleum in international energy 

trade and leave behind its scope other energy resources. 

 

1.2.2 Export restriction as an instrument of energy trade regulation 

There is no legal definition of export restrictions in international trade law. A near defini-

tion has been given by the WTO Panel set up in the US – Export Restraints dispute, which 

stated that export restraint is  

“a border measure that takes the form of a government law or regulation which ex-

pressly limits the quantity of exports or places explicit conditions on the circum-

stances under which exports are permitted, or that takes the form of a government-

imposed fee or tax on exports of the product calculated to limit the quantity of ex-

ports”.14  

However the following facts limit application of this interpretation as a universal defini-

tion: the Panel Report in US – Export Restraints is case specific and contested measures 

were brought by the Claimant itself.15  

Based on this definition several authors have offered their own definitions. Hidalgo de-

scribes an export restriction as any sort of border measure imposed by a government to 

                                                 

 
10 Cossy, “Energy Services under the General Agreement on Trade in Services”, 151. 
11 WTO Trade Report 2010, 52. 
12 Leal-Arcas, Filis, Abu-Gosh, op. cit., 113-115. 
13 For instance, renewable energy has attracted rising attention in the international trade debates. 
14 Panel Report, US – Export Restraints, para. 8.17. 
15 Panel Report, US – Export Restraints, para. 8.16. 
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limit or complicate the export of goods.16 Mildner and Lauster also rely on the given defini-

tion, noting, however, the absence of a comprehensive list.17  

Indeed, it can be difficult to establish a closed list, since there are various forms of export 

restrictions: export taxes, duties and charges, quantitative export restrictions, non-automatic 

export licensing, mandatory minimum export prices, reduction of value added tax rebates 

on export and etc.18 But the most common type is an export duty.  

Export duties are also more frequent in some sectors than others. According to World 

Trade Report 2010, probability of appearing of export taxes is twice higher in trade in natu-

ral resources than in other sectors. It also covers up to 10% of world trade in fuels.19 

The next common export restriction is a quantitative restriction (quota), which is defined 

by the literature as “a numerical restriction on exportation imposed when the mandated 

quantity limit is reached, and further units are barred”.20 An example of quantitative re-

striction, until recently, has been the 40-year long export ban on crude oil maintained by 

the USA. With some legally fixed exemptions, the exportation of crude oil was prohibited 

since the 1973 Arab oil embargo.21  

Traditionally export licensing system administers quotas.22 It is not a restriction per se; but 

it can be a case if licenses are granted in a stringent or non-transparent fashion, thus affect-

ing export volumes.23 For instance, Section 3 of the US Natural Gas Act24 stipulates two 

legal regimes for the exportation of natural gas: to countries with whom the USA signed 

Free Trade Agreements (FTA) and to non-FTA countries. In order to export to the latter 

countries, firstly, it is required to obtain the mandatory authorization which is issued by the 

                                                 

 
16 Hidalgo, “The Regulatory Framework of Export Restrictions in WTO Law and Regional Free Trade 
Agreements”, 9. 
17 Mildner, Lauster, “Settling Trade Disputes over Natural Resources: Limitations of International Trade to 
Tackle Export Restrictions”, 258. 
18 Korinek, Kim, “Export Restrictions on Strategic Raw Materials and Their Impact on Trade and Global 
Supply ”, 11. 
19 World Trade Report 2010, 116-117. 
20 Matsushita, Schoenbaum, Mavrodis, The World Trade Organization: Law, Practice, and Policy, 269. 
21 Bordoff, Houser, Navigating the U.S. Oil Export Debate, 10-15. 
22 Van den Bossche, Zdouc, op. cit., 495. 
23 Korinek, Kim, “Export Restrictions on Strategic Raw Materials and Their Impact on”, 262. 
24 Natural Gas Act, 15 U. S. C. § 717b(a) (2012). 
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Department of Energy. The decision to render such an order is dependent on whether the 

exportation is in the “public interest” of the USA.  

Therefore a common feature of all measures under the heading “export restrictions” is that 

all of them hinder the exportation of products to other countries, and in this case petroleum 

resources. All the great variety of non-tariff measures may fall under this broad definition. 

But for the purposes of this thesis it is appropriate to narrow the scope of study to export 

duties, quantitative restrictions and export licensing procedure as the most expected to ap-

pear in practice. 

 

1.2.3 Policy considerations behind implication of export restrictions  

In general countries’ approaches to energy sector follow two paths: either sovereignty con-

siderations or security considerations.25 The first is typical for countries with ample energy 

reserves; on the other side of a scale there are energy deficient countries which attention is 

preoccupied by security concerns of their access to foreign supplies. 

Traditionally energy security was guided by the presence or absence of energy sources.26 

But nowadays the nature of energy security is multi-faceted and also includes the stability 

of prices on energy commodities and environmental issues. 27 The International Energy 

Agency defines energy security as “the uninterrupted availability of energy sources at af-

fordable prices”.28  

Researches offer their own definitions. For example, Shih stresses the role of energy in 

support of growing economy and defence needs.29 Esakova includes in the definition of 

energy security physical supply disruption; non-emergency price level; energy security as 

national security and welfare; military and economic dimensions.30 

                                                 

 
25 Pauwelyn, “Global Challenges at the Intersection of Trade, Energy and the Environment: An Introduction”, 
2. 
26 Mathur, “An Introduction to Trade, WTO, and Energy Security: Linkages for India”, 3 
27 Barton, et al., Energy Security: Managing Risk in a Dynamic Legal and Regulatory Environment, 4. 
28 Energy Supply Security 2014, 13. 
29 Shih, “Energy Security, GATT/WTO, and Regional Agreements”, 435. 
30 Esakova, European energy security: Analysing the EU-Russia Energy Security Regime in of Independence 
Theory, 39-45. 
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Besides that, perception of energy security differs depending on which position on the sup-

ply chain is occupied by the involved party. For example, for a developed energy importing 

country the main concerns is the stability of price and supply of the energy commodities. 

But for energy-endowed exporting country concerns of access to sufficient primary energy 

sources for domestic industries may additionally complicate the energy security matters.31  

Therefore it would not be a mistake to conclude that the basis of energy security of energy 

importing countries equates to access to supplies at adequate prices. It is a policy consid-

eration that affects countries’ behavior on the international plane and forces them to seek 

for partner relations with energy suppliers to prevent any disruptions which also may be 

caused by export restrictions.  

On the other hand, exploitation of natural resources is governed by the doctrine of perma-

nent sovereignty over natural resources.32 It firstly appeared in the 1950s33 and formed in 

Resolution 1803 of the United Nation General Assembly (UNGA)34 declaring peoples and 

nations’ sovereign right freely to dispose its natural resources and wealth within the limits 

of national jurisdiction. Nowadays this evolved into a recognized principle of international 

law,35 which reflects one of the key characteristics of energy sources – their uneven geo-

graphical concentration and “solidifies the unequal situation between nations”.36 This right 

embodies in a series of corollary rights including the rights of states to use natural re-

sources for national development and environment policy.37  

This corresponds with common reasoning of states to implement export restrictions as ex-

port policies. Generally speaking, all state motives can be divided into two broad catego-

ries: economic and non-economic considerations. First of all, export duties are the most 
                                                 

 
31 Shih, op. cit., 436. 
32 Cambou, Smis, “Permanent Sovereignty Over Natural Resources from a Human Rights Perspective: Natu-
ral Resources Exploitation and Indigenous Peoples' Rights in the Arctic”, 352. 
33 UNGA, Resolution 523 (VI), “Integrated economic development and commercial agreements”, January 12, 
1952; UNGA, Resolution 626 (VII), “Right to expoit freely natural wealth and resources”, December 21, 
1952. 
34 UNGA, Resolution 1803 (XVII), “Permanent sovereignty over natural resources”, December 14, 1962. 
35 Democratic Republic of the Congo v. Uganda, Judgment, I.C.J. Reports 2005, para. 244; Hobe, “Evolution 
of the Principle on Permanent Sovereignty Over Natural Resources”, 10-11. 
36 Qin, “Reforming WTO Disciplines on Export Duties: Sovereignty Over Natural Resources, Economic 
Development and Environmental Protection”, 1166. 
37  Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties, 269-276. 
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common form of export restrictions as they are great source of state income, especially in 

developing countries. 38 Moreover they can serve for a purpose of promotion of down-

stream industries, alleviating the impact of quickly rising world prices and diversifying 

exports.39 For instance, the US natural gas export regime allows to lower gas prices in the 

domestic market for the benefit of domestic consumption. A freer export regime of LNG 

would mean the correlation of domestic prices on LNG with the world prices. The US En-

ergy Information Administration (EIA) published the report on effects of increased levels 

of LNG exports40 where it answered the question: how increased exports of LNG from the 

states could affect domestic energy markets? The EIA found among other things that in-

creased LNG export would lead to increase of natural gas prices and production, which 

result in higher total primary energy use and energy related CO2 emissions41.  

Moreover export restrictions serve the means of redistribution of income from the main to 

the secondary sector of an economy. In the industrial sectors, export restrictions contribute 

to the promotion of downstream processors and manufacturers because these measures 

provide them supply of raw materials for a lesser price than in the world market.42 

Non-economic reasons include the energy security considerations and attempts to over-

come onerous impacts of the environmental degradation. Thus imposition of export re-

strictions for environmental policy considerations allows slowing down depletion of ex-

haustible resources. For example, environmental impact of petroleum extraction is one of 

the probable justifications of the US limitation on LNG exports. The proponents of the cur-

rent US policies calls for stretching the regime because more open access to supplies will 

inevitably lead to increase in production causing more air pollution disposed to the atmos-

phere. Pollution threats of exploration and exploitation are usually associated with drilling, 

flaring, extraction and etc.43 In addition it carries land and community impacts resulted in 

                                                 

 
38 Karapinar, “Export Restrictions and the WTO Law: How to Reform the Regulatory Deficiency”, 1141. 
39 Mildner, Lauster, op. cit., 260. 
40 Effect of Increased Levels of Liquefied Natural Gas Exports on U.A. Energy Market,  
41 Ibid, 12. 
42 Karapinar, supra note 38, 1141. 
43 Eldean, “Can the United Sates Control its Natural Gas?: International Trade Implications of Restrictions on 
Liquefied Natural Gas Exports”, 449. 
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landscape change which is no longer suitable for wild flora and fauna and negatively affect 

property values44.  

However, reasons to implement export restrictions are not limited only by economic and 

environmental motives. Threat of imposition of export restrictions can be used as a political 

tool forcing depending countries to make unwanted decisions. For instance, Iran threatened 

to cut off oil exports to the western countries if sanctions would be imposed in relation with 

its alleged nuclear weapons.45 Similarly, in 2008 Venezuela threatened to interrupt oil ex-

port to the US if its assets would be taken as collateral in a legal dispute in relation with 

nationalization of ExxonMobil assets in the country.46  

Therefore energy security and sovereignty over energy resources are two important policy 

considerations that must be taken into account during negotiations of trade rules in energy 

sector. In the main they represent interests of energy-deficient and energy abundant coun-

tries perspectives.  

   

1.3 Methodology 

In preparation of the thesis the following international treaties formed an empirical basis: 

the General Agreement on Tariff and Trade 199447 (GATT 1994), the North American Free 

Trade Agreement48 (NAFTA), the Energy Charter Treaty49 (ECT), the Trans-Pacific Part-

nership50 (TPP). A draft of the Comprehensive Economic and Trade Agreement51 (CETA) 

and negotiating documents on the Transatlantic Trade and Investment Partnership (TTIP) 

are also discussed in the context of regional trade agreements.  

                                                 

 
44 Ibid, 450. 
45 Esakova, op. cit., 37.  
46 Ibid. 
47 General Agreement on Tariff and Trade (adopted 15 April 1994, entered into force 1 January 1995) 1867 
UNTS 187; 33 ILM 1153. 
48 North American Free Trade Agreement (adopted 17 December 1992, entered into force 1 January 1994) 32 
I.L.M. 289 and 605. 
49 Energy Charter Treaty (adopted 17 December 1994, entered into force 24 April 1998) 2080 UNTS 95; 34 
ILM 360. 
50 Trans-Pacific Partnership (adopted 4 February 2016) 
51 Comprehensive Economic and Trade Agreement (CETA) between Canada and the European Union. 
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Given the increasing role of the judicial practice in determining the content of existing and 

the formulation of new rules of international trade, the main method used in this thesis is 

the case law approach. According to Article 3:2 of the Understanding on Rules and Proce-

dures Governing the Settlement of Disputes (DSU),52 the dispute settlement system serves 

an important role in clarification of the existing provisions of the multilateral agreements in 

accordance with customary rules of interpretation of public law. In this respect a series of 

the Panel Reports and the Appellate Body report will be discussed in relation with interpre-

tation of the GATT 1994 provisions. However this method has limitations due to the lack 

of cases adjudicated under regional trade agreements in export restrictions. In this regard 

their provisions are interpreted in accordance with the ordinary meaning given to the terms 

in their context and in the light of their objects and purpose.53 Additionally opinions of le-

gal scholars and empirical studies will be addressed along the thesis. 

In this respect the following questions will be discussed in this thesis: What are the legal 

rules relevant to the trade in energy commodities in WTO law? Which exemptions do they 

provide? Which rules do the regional trade agreements, especially the NAFTA, the ECT, 

the TPP, the CETA and the TTIP, provide to tackle the issue of export restrictions?  What 

are their main characteristics? Which system is better designed for regulation of export 

restrictions in international energy trade? And how they represent interests of energy pro-

ducing and energy consuming countries?  

 

1.4 Structure of the thesis 

The thesis contains introduction, three chapters and conclusion. Chapter 2 provides analysis 

of the GATT 1994 provisions relevant to regulation of export restrictions, namely, disci-

plines on export tariff, non-tariff measures, specifically Article XI prohibition of export 

restriction will be examined, available exceptions for otherwise GATT-inconsistent 

                                                 

 
52 Understanding on Rules and Procedures Governing the Settlement of Disputes (adopted 15 April 1994, 
entered into force 1 January 1995) 1869 U.N.T.S. 401; 33 I.L.M. 1226 (1994). 
53 Article 31 of Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 Janu-
ary 10980) UN Doc. A/Conf.39/27; 1155 UNTS 331; 8 ILM 679 (1969); 63 AJIL 875 (1969)  
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measures. Chapter 3 elaborates on regional trade agreements in respect to export re-

strictions on energy goods. The NAFTA, the ECT, the TPP, the CETA and the TTIP were 

selected to discuss the regulation of export restrictions in the regional context. Chapter 4 

compares the WTO disciplines on export restrictions with preferential trade agreements in 

a broad context. Conclusion provides some final remarks. 

 

2 WTO rules on export restrictions in energy trade 

This chapter elaborates on the WTO regime for export restrictions. Firstly, it discusses 

rules on export tariff, and then the chapter proceeds with quantitative restrictions and li-

censing procedures. 

2.1 Export tariff 

Generally the GATT 1994 does not prohibit tariffs. In the context of the GATT/WTO, it is 

“the preferred and acceptable form of protection”54 in comparison with other alternatives 

such as quotas, insofar as it still preserves some benefits of market competition.55 The Ap-

pellate Body in India – Additional Import Duties acknowledged tariffs as “legitimate in-

struments to accomplish certain trade policy or other objectives”.56  

However it remains a barrier to international trade. Article XXVIII:1 bis of the GATT 1994 

recognizes import and export duties as serious obstacles to trade, and hence encourages 

WTO Members to conduct negotiations on reduction of the general level of tariffs and oth-

er charges on imports and exports. Since 1947 eight negotiating rounds have resulted in 

tariff concessions fixed in Members’ Schedules.57 But there is a big gap between treatment 

of imports and exports. Being both taxes imposed when goods cross the border, export tar-

iffs and import tariffs share similar characteristics. For example, they can “serve as a means 

of raising revenues”58 and many countries practice imposition of high tariffs on the export 

                                                 

 
54 Panel Report, Turkey – Textiles, para 9.63. 
55 Lester, Mercurio, Davies, World Trade Law: Texts, Materials and Commentaries, 223. 
56 Appellate Body Report, India – Additional Import Duties, para. 159. 
57 Lester, Mercurio, Davies, op. cit., 59.  
58 Ibid, 224, 258.  
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of domestic raw materials and low tariffs on processed goods for the purposes very similar 

to tariff escalation.59 And yet the reduction of import tariff’s level has been in the centre of 

trade agenda during all negotiating rounds since the inception of the GATT system,60 while 

usually export duties have remained outside of the scope of negotiations. 

Moreover at first sight the rules applicable to export and import tariffs are not identical.61 

The main rule on import tariffs is set out in Article II of the GATT 1994, which stipulates 

that the commerce of other contracting parties shall be treated no less favourably than that 

provided in the appropriate Part of the appropriate Schedule. More particularly Article 

II:1(b) prescribes to Member states not to levy import duties in excess of those that provid-

ed therein.  

Usually to explain why export tariff has been unregulated in the GATT it points out that 

generally trade regime focused on import restrictions and many energy exporters were out-

side of the GATT, whereas energy importers maintained low customs duties on energy 

goods.62 Thus drafters of the GATT 1947 left the issue of export tariff deliberately. After 

first intention to eliminate and prohibit all export duties and restrictions on natural re-

sources, it was decided to leave the question for further negotiating rounds 63 due to high 

sensitivity of this area for developing countries.64 But all the same lack of regulation in 

such an important area raises legitimate concerns because countries may abuse them in the 

same manner as non-tariff measures by setting tariff rates at a prohibitive level.65 

Nevertheless the GATT 1994 offers some disciplines to the area of export tariffs and some 

provisions extend its application to export duties. For instance, Article I of the GATT 1994 

stipulates “one of the pillars of the WTO trading system”66 – the obligation of a WTO 

member to accord the Most Favoured Nations treatment to imports and exports, which 

                                                 

 
59 Shih, op. cit., 446.  
60 Lester, Mercurio, Davies, op. cit., 60. 
61 Roessler, “GATT and Access to Supplies”, 30-31. 
62 Crosby, “Energy discrimination and international rules in hard times: what’s new this time around, and 
what can be done”, 342. 
63 Roessler, op. cit., 28. 
64 Ibid, 28. 
65 Qin, op. cit., 1150. 
66 Appelate Body Report, EC – Tariff Preferences, para 101. 
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means that WTO Members cannot discriminate between exports destined to different WTO 

Members. However this rule covers only trade in like products. The question of whether 

the products are like depends on the overall circumstances of the case and need to be de-

fined on the case-by-case basis.67 In the past to reach the conclusion on likeness panels 

used the following criteria: physical characteristics of the products; their end-uses; con-

sumer’s taste and habits; the international tariff classification.68 To the date there are no 

cases regarding the likeness of crude oil and product of oil refinery under the GATT Article 

I. But in US – Superfund, the Panel hold in this regard that the imported and domestic 

products which are “either identical or… serve substantially identical end uses”69 constitute 

“like products”. Under this interpretation, energy goods would constitute like products as 

long as they share identical end uses. 

Albeit Article II:1(a) does not specifically mention exports as well as the rest of Article II, 

it is argued that the word “commerce” should be interpreted as embracing both exportation 

and importation.70 Whether this provision carries an independent obligation in export duties 

is debatable for many years. Jackson argued that Article II refers to importation only. Thus 

export commitments could not become part of the GATT and would be treated as “any in-

dependent bilateral agreement between two members of GATT”.71 Roessler argued that 

Jackson’s interpretation might lead to an unsatisfactory situation when two parties can 

agree to withdraw a concession.72 Based on the wording of Article II:1(a) and Article 

XXVIII bis Roessler concluded that in fact Article II regulates export duties.73 Further Rom 

agrees with Roessler’s views noting that there was no differentiation between export and 

import tariffs during negotiations of the GATT.74 The same way Matsushita argues that, 

taking a teleological approach, interpretation of Article II:1(a) should include export duties 

                                                 

 
67 Appellate Body Report, EC – Asbestos, para. 101. 
68 Ibid; Panel Report, Brazil – Retreated Tires, para. 92. 
69 Panel Report, US – Superfund, para. 5.1.1. 
70 Roessler, op. cit., 35; Ehring, Chianale, op. cit., 114 
71 See Shih, op. cit., 447 
72 Roessler, op.cit., 34. 
73 Ibid, 35. 
74 Rom, “Export Controls in GATT, Journal of World Trade Law”, 128 
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as long as it is not impossible.75 However Shih points out that it is not certain whether Arti-

cle II:2(a) provides independent legal base for a WTO dispute.76 

Thus whether the GATT 1994 regulates imposition of export duties depends on whether 

Article II:1(a) may serve a legal basis separately from the rest of Article II. Disputes adju-

dicated since the establishment of the WTO may shed light on this issue. In Argentina – 

Textiles and Apparel (1998) the Appellate Body admitted the role Article II:1(a) plays as 

context for interpretation of Article II:1(b). It held that paragraph (a) contains a general 

prohibition whereas paragraph (b) is a specific kind of practice that will always be incon-

sistent with paragraph (a).77 In Canada – Dairy the Panel also discussed Article II:1(b) in 

the context of Article II:1(a).78 Furthermore in Korea – Beef the Panel found that Korea 

acted inconsistently with Article II:1(a), applying measures affecting the importation of 

beef and therefore according imported beef less favourable treatment than is provided for in 

its Schedule.79 Hence Article II:1(a) is recognized in practice of the Dispute Settlement 

Body (DSB) not only as the context for interpretation of other paragraphs of Article II, but 

also as having independent meaning and therefore be able to provide a legal basis for a 

claim, if a WTO Member takes particular commitments in its Goods Schedule. 

Meanwhile some of the recently acceded to the WTO countries have agreed to eliminate or 

bound their export tariffs. But first of all there is a clear distinction between commitments 

included in Schedules and commitments in Protocol of Accession. According to Article II:7 

of the GATT 1994, Schedules become an integral part of the GATT 1994. So called “stand 

alone export duty commitment” or “WTO-plus” obligations are set out in countries’ Acces-

sion Protocols under Article XII of the WTO Agreement,80 which stipulates that such ac-

cession is annexed to the WTO Agreement and the Multilateral Trade Agreements. In ac-

cordance with the Panel Report in China – Raw Materials, WTO Members’ Accession Pro-

                                                 

 
75 Matsushita, “Export Controls of Natural Resources and the WTO/GATT Disciplines”, 291. 
76 Shih, op. cit., 449. 
77 Appellate Body Report, Argentina – Textiles and Apparel, para 45. 
78 Report of the Panel, Canada – Dairy, para 7.146. 
79 Report of the Panel, Korea – Beef, para 779. 
80 Qin, op. cit., 1153. 
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tocols form integral parts of the WTO Agreement81 and therefore it is binding and enforce-

able through WTO dispute settlement proceedings.82 

Consistency of China’s customs duties imposed on exportation of different raw materials, 

rare earths, tungsten, and molybdenum with Accession Protocol was the object for two dis-

putes: China - Raw Materials and China – Rare Earths. In 2001 China joined the WTO and 

as a part of its accession deal took an obligation to “eliminate all taxes and charges applied 

to exports unless specifically provided for in Annex 6”.83 In both cases the Panels found 

that China acted inconsistently with its obligations stipulated in Paragraph 11.3 of Acces-

sion Protocol84 because those products on exportation of which China imposed export du-

ties were not listed in Annex 6 of Accession Protocol.85  

However the distinctive feature of these cases is that Panels and the Appellate Body re-

fused China to defence its GATT-inconsistent measures under Article XX of the GATT 

1994. The Appellate Body in China – Raw Materials found that the absence of a reference 

to the GATT 1994 in Paragraph 11.3 supports interpretation that China may not have re-

course to Article XX to justify a breach of its commitments.86 

The Panel in China – Raw Materials confirmed that export duties commitments can be 

incorporated into Member’s Schedule and therefore become an integral part of commit-

ments under the GATT 1994. Panel held that should it be the case, “the general defences of 

Article XX of the GATT 1994 would be available to justify potential violation”.87   

In contrast with China, the Russian Federation, which was accepted to the WTO in 2012, 

created a separate Part V in its Schedule dedicated specifically to export duties.88 Among 

other lines of goods Russia bound the level of export duties on crude oil and natural gas. It 

is stated that Russia “undertakes not to increase export duties, or to reduce or to eliminate 

them, in accordance with the schedule, and not to reintroduce or increase them beyond the 
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levels indicated, except in accordance with the provisions with GATT 1994”.89 The Rus-

sian Federation insured flexibility of its commitments not only through unambiguous reser-

vation of its right to invoke all applicable GATT exceptions, but also incorporating those 

commitments in the GATT 1994.  

The GATT/WTO does not impose a substantial obligation on WTO Members in export 

tariffs. It contains discipline for export duties if only a Member state has made a substantial 

commitment in Goods Schedule or Protocol of Accession as the result of the accession to 

the WTO. Therefore, nowadays WTO legal disciplines on export duties exist in two ex-

tremes: on the one hand, it is a total freedom that most of countries enjoy to impose export 

duties, on the other hand, few countries are obliged not to impose any export duties at all. 

But except mentioned examples, Member states rarely committed themselves in this 

sphere. There is a little rationale behind the practice which puts some countries in position 

when they eliminate export duties without even possibility to defend themselves under 

generally available exceptions.  

Thus export tariff is the main shortcoming of the WTO regime regulating export re-

strictions because the GATT 1994 does not provide stringent rules on export tariffs and 

generally WTO Members are free to impose them even at a prohibitive level. But Article 

II:1(a) having an independent meaning stipulates legal framework for commitments incor-

porated in country specific Goods Schedules.  

 

2.2 Regulation of non-tariff export restrictions 

This section covers regulation of export restrictions other than export tariffs in accordance 

with the GATT/WTO, encompassing examination of the general rule under Article XI:1 

and the relevance of this provision to production quotas.  
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2.2.1 The general rule under Article XI:1 

While the WTO generally offers less discipline on export duties, Article XI of the GATT 

1994 set forth “one of the cornerstones of the GATT system”90 which eliminates prohibi-

tions or restrictions on imports and exports other than duties, taxes or other charges. There 

are few cases that dealt primarily with export restrictions. Nevertheless Shih points out that 

the Panel in Argentina- Hides and Leather referred to case law concerning quantitative 

restrictions on importation while adjudicating a dispute in regard to export restrictions, and 

it indicates that the existing jurisprudence extends to export control measures.91 

In regard to the particular type of measures which constitute export restrictions the wording 

of Article XI is construed in such a broad way that this prohibition includes a wide range of 

measures having “a limiting effect”.92 In Japan – Semi-Conductors the Panel held that Ar-

ticle XI of the GATT 1994 is comprehensive and covers “all measures instituted or main-

tained by a contracting party prohibiting or restricting the importation, exportation or sale 

for export products other than duties, taxes and other charges”.93 Furthermore the Panel 

found that the legal status of measures is irrelevant for Article XI consistency examina-

tion.94 For that reason not legally binding or mandatory measures could constitute measures 

in the meaning of Article XI if they satisfy two-fold criteria: 1) “there were reasonable 

ground to believe that sufficient incentives or disincentives existed for non-mandatory 

measures to take effect”; 2) “the operation of the measures to restrict export… was essen-

tially dependent on Government action or intervention”.95  

In the panels’ practice it was not required to find the effect of the measure at issue96 and 

moreover not only de jure but also de facto restrictions fell under Article XI:1 regulation. 

For instance, in Colombia – Ports of Entry the Panel based its conclusion on “the meas-

ure’s design, structure, and architecture” and found unnecessary to consider “trade volumes 
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or a causal link between the measure and its effect on trade volumes”.97 In Argentina – 

Hides and Leather despite the fact that Argentinian practice of authorizing the presence of 

domestic tanners’ representative was found to be consistent with rule of prohibition of ex-

port restrictions, the Panel admitted that de facto restrictions are forbidden in accordance 

with Article XI:1 of the GATT 1994.98 

Consistency of China’s export quotas, export licensing and minimum export prices with 

Article XI was also subject to examination in China – Raw Materials. The Panel found that 

maintenance of a restriction made effective through a prohibition or quota on exportation of 

any product is explicitly forbidden.99 Furthermore the Panel concluded that a minimum 

export price requirement inherently constitutes a restriction because it prevents exportation 

below minimum price level and even “very potential to limit trade is sufficient” to find a 

violation of Article XI.100 Elaborating on the interpretation of Article XI:1, the Appellate 

Body held that it covers those prohibitions and restrictions that have a limiting effect on the 

quantity or amount of a product being imported and exported.101  

In case of the US natural gas export regime the mandatory authorization that perspective 

exporters have to obtain is likely to violate Article XI:1. First of all, it is noteworthy that 

not all licenses were found to be inconsistent with provisions of Article XI:1, rather it was 

“discretionary or non-automatic licensing system” which “operates as limitations on action 

since certain imports may not be permitted”102. On the contrary automatic licenses do not 

generally constitute a restriction in accordance with Article XI:1.103 Additionally the extent 

of discretion given to the granting authority to decide upon an application to a license is 

considered to “have a restrictive or limiting effect” because it offers “no certainty that li-

censes will be granted”.104 Therefore the outcome of any possible disputes arising from a 
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licensing procedure depends on whether it is automatic or non-automatic and how much 

discretion is given to the authority to decide upon granting it. 

Natural Gas Act, 15 U.S.C. § 717 b (a)105 authorizes the Commission (the Department of 

Energy) before granting an order to conduct an examination of whether or not the proposed 

exportation is consistent with “the public interest”. According to the language of Section 3, 

the opposing parties bear the burden of proof that LNG exportation is not in the “public 

interest”.106 The Department of Energy has the freedom to grant or reject an import license 

which already constitutes discretion.107 Although there is no an exhaustive list of elements 

constituting “the public interest” the Department considers the following criteria in its as-

sessment: domestic needs for the natural gas proposed for export, economic impact, US 

energy security, and environmental considerations and etc.108 Each of mentioned elements 

is very broad itself and nothing legally binds the Department of Energy in its consideration 

of the content of “the public interest”. This procedure leads to uncertainty of the result of 

“the public interest” examination of each application. 

Moreover under the CFR § 590.202(d)109 the Assistant Secretary may at any time require 

the applicant to make supplemental filings of additional information which means that the 

applicant is not sure which documents he may be asked to provide. Thus the NGA allows 

the Department of Energy to set conditions for exportation, which contributes to uncertain-

ty in which exporters are left by the law. For these reasons, the NGA is likely to be incon-

sistent with Article XI:1, because it stipulates non-automatic licensing system and provides 

the US agencies with discretion to restrict exportation of natural gas.  

Therefore, a broad range of de jure and de facto measures fall under Article XI prohibition 

of export restrictions. In order to find violation of this provision the DSB must take into 

account a measure’s design, structure and architecture which have to indicate on its limit-

ing effect on exportation.  
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2.2.2 Production quotas versus export restrictions 

The question of whether the production quotas fall within the scope of prohibition of export 

restrictions is not yet settled. The consistency of OPEC production quotas with internation-

al trade law has been debatable for many years now, although the issue has never been ju-

dicially challenged before a DSB panel. According to Article 2 of the OPEC Statute, it 

primarily aims to determine “the best means for safeguarding their interests, individually 

and collectively”.110 In the course of years OPEC resorted to price guidelines and produc-

tion quotas, however since 1982 the latter have been the main measure.111 Currently nine of 

thirteen OPEC Members are also WTO Members, hence theoretically it is possible to bring 

them before a DSB panel concerning their oil production management. 

The proponents of illegality of OPEC practices claim that production quota allocation be-

tween Member States falls under Article XI of the GATT 1994 following a broad interpre-

tation.112 One of their main arguments is that such measures have effect similar to mini-

mum export prices.113 Desta applied the Japan – Semi-Conductors reasoning that a measure 

“allowing the import of a product… not below a minimum price level” is a restriction in 

accordance with Article XI in order to conclude that OPEC production quotas which re-

strict petroleum supplies qualify as quantitative restrictions.114  

On the other hand, it is argued that natural resources in their natural state are beyond the 

scope of international trade law.115 And therefore OPEC Members do not act inconsistently 

with WTO rules setting production quotas. Moreover in the later article Desta – the former 

opponent of OPEC’s consistency with the WTO rules – has changed his mind and promot-
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ed the idea that as long as the OPEC countries “only restrict production”, their actions do 

not fall within the scope of the GATT 1994.116  

Hence the question of consistency of production quotas with Article XI depends on what 

constitutes a “product” in the meaning of Article XI, and, to a great extent, an answer de-

pends on whether oil in situ is the product under the GATT 1994. There is no a direct an-

swer in the text of WTO Agreements. However few disputes were brought before the DSB 

concerning natural resources which might shed light on the relations between the OPEC 

and the WTO regimes on petroleum. 

The parallel can be drawn with Canada – Unprocessed Herring and Salmon the Panel ad-

judicated a dispute between Canada and the USA concerning prohibitions on the exporta-

tion of certain unprocessed salmon and herring. The USA admitted “the undeniable right of 

states to conserve fish… limiting harvest in order to ensure future yield”,117 however it not-

ed that the case at hand concerned trade measures prohibited the exportation of fish that 

have already been caught. The Panel agreed with this argument and concluded that the 

measure did not limit access to certain fish in general but only to certain salmon and her-

ring supplies and only for foreign processors and consumers, therefore it could not find it 

satisfying condition of conservation policy which Canada claimed.118 This indirectly af-

firms that the GATT rules do not apply to any measures restricting fish harvesting but only 

to measures restricting the export of fish after they have been caught.119 Similarly petrole-

um products before they extracted from the ground are not within the legal framework of 

the WTO system. Moreover in contrast with this case, OPEC Members do not discriminate 

between domestic consumption and foreign consumption. 

Under the certain circumstances natural resources in their natural state may fall under the 

scope of the WTO Agreements. In the US-Softwood Lumber IV the dispute arose between 

Canada and the USA concerning the US final countervailing duty determination, and par-

ticularly whether the right to harvest trees could be considered as a prohibited subsidy in 
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accordance with Agreement on Subsidies and Countervailing Measures (SCM Agree-

ment).120 The Panel analyzed the concerned measure and concluded that standing timber 

qualifies as “goods” within the meaning of Article 1.1(a)(1)(iii) of the SCM Agreement.121 

For instance, it referred to the ordinary meaning of the term “goods” as “tangible or mova-

ble personal property other than money” and noticed that this is a very broad definition.122 

And in the light of the context of the SCM Agreement, there is no limitation on the mean-

ing of “goods” to be necessary tradeable.123 However the Panel drew the line between 

“goods” under the SCM Agreement and “tradeable goods” and “product” in the sense of 

Article II of the GATT 1994.124 Thence the status of oil in situ under the GATT 1994 is 

substantially different from the standing timber under the SCM Agreement. The first has 

not yet been extracted from the ground and introduced in the market place as the tradeable 

goods or product in the meaning of Article XI. 

Although it might be true that production quotas could have effect similar to export quotas, 

due to their interrelation, which determines that a restriction on an amount of oil to be pro-

duced inevitably impact an amount of petroleum to export, but it does not change the very 

nature of two measures. The production quota is not discriminative per se, as long as it 

does not differentiate between petroleum to be consumed domestically and petroleum to be 

exported to other countries.  

Moreover Collier and Venables reasonably notice that perception of depletable natural re-

sources is drastically different in exporting countries which view them in connection with 

responsibility towards future generations.125 They argue that it is inappropriate to extend 

international rules on the ability of exporting countries to limit the quantity of current ex-

traction in the light of obligations to maximize the rent from exploitation of natural re-

sources.126 Therefore the OPEC Members have the rights to maintain oil production quotas 
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for the purposes of their economic development as responsibility towards generations to 

come.  

Thus as long as OPEC operates through the production quotas allocated between its mem-

bers which apply to oil in situ127 and thereof has not yet become a product under the WTO 

jurisprudence, OPEC Members do not violate their obligations before the WTO. Those 

production management policies fall under the principle of permanent sovereignty over 

natural resources.128 Concluding the opposite would mean that energy-endowed countries 

are obliged to exploit natural resources in the interests of other WTO Members but do not 

consider their own interests, and there is nothing in support of this allegation. However, 

would a DSB panel decide that the OPEC production quotas are inconsistent with the WTO 

legal regime, WTO Members could still justify such measures under the GATT exceptions. 

 

2.3 Exceptions to export restrictions under the GATT 1994 

Analysis of regulation of export restrictions in the GATT/WTO would be incomplete with-

out examination of available justifications for derogations from general provisions of the 

GATT 1994. Roessler claimed that in regulation of export tariffs the balance shall be main-

tained between a pursuit to comply with taken commitments and need for their withdrawal 

in emergency situations.129 The similar conclusion can be extrapolated on export re-

strictions in general.  

There are several exceptions for the GATT-inconsistent measures. For instance, Article XI 

comprises few exceptions specifically targeted to export and import restrictions conflicting 

with paragraph 1 of the same article. Notably Article XI:2(a) provides an exception espe-

cially designed for export prohibitions or restrictions.  

According to Article XX, measures incompatible with the GATT 1994 may be justified 

under the very specific and exhaustive list of exemptions. A WTO Member invoking those 

justifications must prove that a defended measure: firstly, fulfils specific requirements of 
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one of subparagraphs of Article XX; and, secondly, complies with chapeau requirements 

that “such measures are not applied in a manner which would constitute a mean of arbitrari-

ly or unjustifiable discrimination”. Since petroleum comprises finite natural resources 

whose extraction, production and transportation are extremely polluting and negatively 

impacting environment, WTO Members implementing export restrictions on energy prod-

ucts may try to invoke justifications under subparagraphs (g), (b), (i) or (j) of Article XX.  

In addition, energy forms not only an economic but also strategic asset130 that turns energy 

industry matters into very sensitive issue for every country, hence potentially Article XXI 

and particularly Article XXI(b) might be invoked to justify export restrictions. But due to 

the fact that WTO Members rarely appeal to this provision, we leave the discussion on 

those provisions behind the scope of this thesis.  

 

2.3.1 Article XI:2(a) 

Article XI:2(a) contains a special exception available for measures that: temporarily (1)  

apply to “essential” product (2) in order to prevent or relieve a critical shortage (3). To the 

date this provision was considered only once in China – Raw Materials. The Panel started 

an examination of Article XI:2(a) with the dictionary meaning of its provisions.  

The ordinary meaning of “temporarily” is “lasting or meant to last for a limited time on-

ly”.131 It seems that Article XI:2(a) authorizes a measure that is applied in the interim to 

address “critical shortages” of “foodstuff or other products essential to the exporting con-

tracting party”.132 The Panel interpreted provisions of Articles XI:2(a) and XX(g) harmoni-

ously noting that the absence of chapeau and, thus, additional protections from abuses in 

Article XI means that a restriction or ban must be of a limited duration and not indefi-

nite.133  
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The word “essential” was defined as “constituting or forming part of, the essence of any-

thing, and absolutely necessary”.134 Meantime Article XI:2(a) was not found to be a self-

judging provision, which means that it is not only a discretion of a WTO Member alone to 

determine whether a product is essential.135 According to the finding of the Panel, product 

is deemed to be essential when it is "important", "necessary" or "indispensable".136 This 

may also include an "input" to an important product or industry. But determination of the 

essentialness calls for a case-by-case analysis, which is dependent on the particular circum-

stances of each case.137 Probably this is the easiest requirement to meet from three of them. 

Keeping in mind key characteristics of energy, particularly the great share in the global 

trade, involvement of national security and its important role in supply chain, energy prod-

ucts are deemed to be essential. 

Finally, the term “critical shortage” means deficiencies in quantity that are crucial and 

equates to “a situation of decisive importance or that reach a vitally important or decisive 

stage, or a turning point”.138 The Appellate Body interpreted provisions of Article XI:2(a) 

in the context of Article XX of the GATT 1994, which leads to the conclusion that the term 

“shortage” in the sense of Article XI:2(a) is narrowly circumscribed than the one falling 

within the scope of Article XX(j).139  Moreover the Panel pointed out that critical shortage 

cannot address a limited reserve of depletable resources, otherwise a measure would be 

imposed until they are completely exhausted.140 This finding complicates the application of 

Article XI:2(a) to energy resources in situations other than some kind of crisis or catastro-

phes.  

Consequently, through the lens of the WTO jurisprudence, Article XI:2(a) covers extraor-

dinary circumstances, for example, a natural disaster,141 when a WTO Member faces criti-

cal shortages of energy products or threat of critical shortages and temporarily applies 
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measures to overcome or prevent it. This interpretation is welcomed from the importing 

countries’ perspective as it restricts the capability of exporting countries to employ beggar-

thy-neighbour practices and it facilitates stability and predictability of energy supplies. 

2.3.2 General exceptions under the GATT Article XX 

2.3.2.1 Article XX(g) 

To begin with, Article XX(g) justifies measures relating to the conservation of exhaustible 

natural resources. In order to fall under the scope of this provision, the measure must fulfil 

three requirements: (1) to fall within the range of policies that conserve exhaustible natural 

resources; (2) to be related to the conservation of exhaustible resources; (3) to be made 

effective in conjunction with restrictions on domestic production or consumption. 

With respect to the first condition, petroleum was already found “finite” and therefore it is 

exhaustible natural resource within the meaning of Article XX(g).142 Moreover this conclu-

sion also extends to the products of petroleum refining process such as gasoline.143 

Besides that in US – Gasoline the Panel found that the clean air is an exhaustible natural 

resource since it is natural, has value, and could be depleted.144 Furthermore in US – 

Shrimp the Appellate Body adopted the “evolutionary approach” to interpretation of Article 

XX(g) stating that the term “natural resources” is not “static”145 and due regard must be 

paid to the environmental concerns.146 It is noteworthy that exhaustible natural resource 

may not necessarily be a direct object of the measure at stake, for instance, in China – Rare 

Earth the Panel held that support or contribution to the conservation of an exhaustible re-

source may be done indirectly.147 Thus other environmental values which are adversely 

impacted by petroleum exploitation such as clean water, wildlife, biodiversity and etc. 

could also be considered as natural resources for the purposes of the conservation.  
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The principle of permanent sovereignty over natural resources was interpreted for the pur-

poses of Article XX(g). In China – Raw Materials China asserted that subparagraph (g) 

must be interpreted recognizing a Members’ sovereign rights over their own natural re-

sources, and particularly, in the interest of social and economic development.148 The Panel 

held that the principle is important for interpretation of subparagraph (g) and a WTO 

Member has a great degree of discretion in choosing conservation measures, but it needs to 

be done harmoniously with WTO obligations.149 The mere ability to enter into an interna-

tional agreement is already the exercise of sovereignty, and by joining the WTO China 

gained substantial economic benefits.150  

The discussion has been further developed in China – Rare Earths, when China argued that 

the goal of conservation extends to, inter alia, the use and management of natural resources 

in a line with sustainable development.151 In reply the Panel held that proper reading of 

Article XX(g) considers the wide range of goals, including the need to preserve resources 

in their current state but also economic and sustainable development.152 Moreover it was 

found that this principle entitles a Member to decide and plan “how much of resource 

should be exploited today and how much should be preserved for the future”.153 However, 

the Panel concluded that once a natural resource enters the market and becomes available 

for sale it is subject to GATT disciplines in the same way as any other product.154 This 

conclusion affirms that the production quotas imposed by the OPEC Members do not run 

afoul of the WTO rules and Members are rightful to implement the conservation policy to 

pursue economic development goals as they consider it necessary. 

In regard to the second condition, there must be nexus, “a close and genuine relationship of 

ends and means”155 between the applied measure and the conservation. Notwithstanding 

the wording of Article XX(g) which does not require the measure to be “necessary” or “es-
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sential to the achievement” unlike other subparagraphs, according to the WTO jurispru-

dence, export restriction has to be “primarily aimed at” conservation of natural re-

sources.156 The general structure and design of the measure must be examined157 in order to 

establish “a substantial relationship between the trade measure and conservation”.158  

Concerning the US public interest review set out in the NGA, the one should examine rela-

tionship between such requirement and conservation of natural resources, namely the natu-

ral gas, and also clean air or water which could deteriorate due to exploration and exploita-

tion of gas wells. It was held in the uncontested part of the Panel Report in China – Rare 

Earths that even when measures are not “primarily aimed” at conservation, they can be 

considered to “relate to” conservation if there is a “substantial”, “close”, and “genuine” 

relationship between them.159 The words “primarily aimed” do not present in the text of 

Article XX(g) nor constitute a “litmus test”.160 According to Harmon, before rendering the 

authorizing order, the DOE considers environmental impact in the public interest review.161 

Thus, although environmental consideration is not the only element to be examined during 

the public interest review, the US possibly can show that the measure pursues the conserva-

tion objective. 

In regard to the OPEC measures, the imposition of production quotas may fall within the 

ordinary meaning of the term “conservation” as it keeps “from… loss” and “maintains un-

changed in total quantity” oil reserves.162 For instance, production management limits the 

extraction of oil from the ground. 

Lastly, the words “made effective in conjunction with” have been interpreted to mean the 

even-handedness requirement.163 In China – Raw Materials the Appellate Body held that 

the trade restrictions must “operate jointly” and “work together” with the restrictions on 
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domestic production or consumption.164 However it is not required to afford identical 

treatment, rather domestic restrictions must be effective in placing limitation on production 

or consumption to reinforce and complement international trade restrictions.165 In situation, 

for example, of the USA export licensing, it means that in order to justify the energy export 

authorization procedures the USA must show that they complement the measure with in-

ternal restrictions on domestic production or consumption.  In a case of OPEC production 

management policies, Member States impose restrictions on domestic production in gen-

eral, thus it seems that they meet the requirement of even-handness. 166 Hence the OPEC 

production quotas and the USA export licensing procedures might provisionally satisfy 

requirements of Article XX(g). 

 

2.3.2.2 Article XX(b) 

Provisions of Article XX(b) sets out two-tier test to justify measures otherwise inconsistent 

with the GATT 1994: 1) the measure must pursue the objective of protection of human, 

animal or plant life or health; 2) it must be necessary to fulfil that policy objective.167  

Petroleum industry is extremely polluting. Various emissions to the air and water harmfully 

impact the human, animal and plant life and health. In practice of the DSB air pollution, 

and particularly, ground-level ozone and toxic substances, has been considered to come 

within the range of policy objectives of ArticleXX(b).168 However a WTO Member invok-

ing this exception has to prove that the measure is protecting not just from the risk to the 

environment generally, but specifically from risk to animal or plant life or health.169 There-

fore Respondent in a potential dispute must establish, for example, particular danger to the 

flora and fauna kind of risk, or some components from petroleum production causing 

health problems to the population. 
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Panels and the Appellate Body have examined the design and structure of the challenged 

measures in order to find whether they fall within the policies to protect life and health. For 

example, in China – Raw Materials after examination of the measures the Panel found no 

evidence that export duties and quotas were implemented in pursuit of protection of human, 

animal and plant life or health.170 

“Necessity” test stipulated in the second part of Article XX(b) requires weighing and bal-

ancing of: (i) the importance of the interests or values at stake; (ii) the extent of the contri-

bution of the measure to the achievement of its objective; (iii) the trade restrictiveness of 

the measure.171  

According to the Appellate Body Report in EC – Asbestos, the more important the societal 

value pursued by the measure, and more the measure contributes to the protection or pro-

motion of this value, more easily it may be considered as “necessary”.172  

Concerning the level of the contribution to the achievement of the objective, the Appellate 

Body in Brazil-Retreaded Tyres ruled that there should be “a genuine relationship of ends 

and means between the objective pursued and the measure at issue”, so there must be a 

material contribution to the achievement of the objective.173   

With regard to the availability of less trade-restrictive measure which is only excluded if 

implementation of that measure is impossible. The difficulty of implementation can be tak-

en into account in determination of reasonable availability of that alternative. This is prob-

ably the most difficult element of the test to fulfill, because a WTO Member could choose 

to impose domestic restrictions on production and consumption rather than imposing dis-

criminatory measures on export.   
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2.3.2.3 Article XX(i) 

Article XX(i) provides justification for export restrictions on domestic materials if it is nec-

essary to ensure essential quantities of such materials to a domestic processing industry. 

Initially it was proposed by New Zealand to “maintain as a matter of permanent police 

price stabilization scheme”.174 

From the text of the provision three conditions can be derived: 1) the measure involving 

restrictions on export of domestic materials necessary to ensure essential quantities of such 

materials to a domestic processing industry; 2) the domestic price of such materials is held 

below the world price as part of a governmental stabilization plan; 3) such restrictions are 

not operating to increase the export of or the protection afforded to such domestic industry 

and are not discriminatory. 

This exception cannot be understood as permitting protection or promotion of a domestic 

industry through the imposition of export restrictions.175 However the importance of this 

exception remains unclear because it has been largely unused and to date there is no case 

law concerning Article XX(i). 

 

2.3.2.4 Article XX(j) 

Article XX(j) stipulates exception in case of measures “essential to the acquisition or dis-

tribution of products in general or local short supply”. In past the words “general or local 

short supply” were found to provide relevant context for the interpretation of the term “crit-

ical shortage” in Article XI:2(a), meaning “available only in limited quantity, scarce”.176  

Recently, the provisions of Article XX(j) have been invoked for the first time to justify “the 

domestic content requirements” imposed by India.177 First of all, the Panel interpreted the 

words “products in… short supply” as concerning product whose quantity of supply does 
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not meet demand.178 Further the words “in general or local” were found to mean geograph-

ical area disturbed by shortage:  a region inside a country, a single country as a whole, or 

an area including several countries, global shortage of a product.179 Meanwhile the particu-

lar source of supply was held to be irrelevant; it could be domestic source as well as “inter-

national supply”.180 

Alternatively India proposed that “the risk of a disruption in imports… makes “products in 

general or local short supply”.181 The Penal rejected this argument noting that as it was 

known from the supplementary means of interpretation, paragraph (j) was initially intended 

to remain in force only for three year “to deal with shortages that existed following World 

War II”.182 But even if the provision would be interpreted to cover the “risk of being in 

short supply”, the risk must be imminent and not “remote or too far removed from the pre-

sent time”.183 Measures imposed by India did not fulfil these requirements and therefore 

they could not be justified under Article XX(j). The Panel did not interpret the provision of 

paragraph (j) further, but it mentioned that the word “supply” in second part of Article 

XX(j) is not interchangeable with the word “production”. Would it be the case, all Mem-

bers might be entitled to an equitable share in the international production of products in 

short supply, which is too far-reaching assumption.184  

The nexus between the measure and the persued policy is quite strong, the dictionary mean-

ing of the word “essentially” is “in an essential manner”, “in essence”.185  Thus in order to 

justify the measure under Article XX(j) it must be absolutely necessary to acquire or dis-

tribute products when they . 

Finally, this exception is conditional upon consistency with 1) the principle that all con-

tracting parties are entitled to an equitable share of the international supply of such prod-
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ucts; and 2) it should be discontinued as soon as the conditions giving rise to them have 

ceased to exist. 

Hence Article XX(j) has a high threshold to meet in order to justify the implementation of 

export restrictions and it highly unlikely that a WTO Member could invoke it in situations 

other than actual "critical shortage". 

 

2.3.2.5 Chapeau of Article XX 

Introductory clause of Article XX requires the measure to meet two conditions: 1) it may 

not constitute a means of arbitrary or unjustifiable discrimination between countries where 

the same conditions prevail; 2) it may not be a disguised restriction on international trade.   

Firstly, the Appellate Body adopted the following test to determine arbitrary or unjustifia-

ble discrimination: (i) the application of the measure must result in discrimination; (ii) the 

discrimination must be arbitrary or unjustifiable; (iii) the discrimination must occur be-

tween countries where the same conditions prevail.186 

In US – Gasoline the Appellate Body held that discrimination in chapeau of Article XX and 

non-discrimination principle in Article III cannot logically refer to the same standard.187 

Therefore the discrimination is not prohibited per se, rather it is arbitrary and unjustifiable 

discrimination.  

In regard to the US export authorization which requires public interest review when the 

exportation to non-FTA countries involved and waiving the exportation to FTA countries, 

it could constitute arbitrary and unjustifiable discrimination. Thus in Brazil – Retreaded 

Tyres the Appellate Body found that analysis of the measure’s consistency with chapeau 

requirements involves analysis of “the cause or the rationale of the discrimination”.188 

Therefore even if the measure would be found preliminary justifiable under one of the spe-

cific exceptions of Article XX, granting automatic licensing to exports to the FTA coun-
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tries “bears no relationship to the legitimate objective pursued by”189 the public interest 

review.  

Secondly, the concept of “disguised restriction on international trade” extends to “re-

strictions amounting to arbitrary or unjustifiable discrimination” which are presented as 

measures under Article XX.190 The Panel considered “the design, architecture and revealing 

structure” of the measure to find whether it was a disguised restriction.191  

Concerning the OPEC production quotas, those measures neither discriminate between 

different importers nor constitute arbitrary or unjustifiable discrimination among countries 

where the same conditions prevail, because once oil extracted from the ground it becomes 

available equally to all consuming countries.192   

Therefore, it is unlikely that the US export licensing procedures satisfy the requirement of 

chapeau under Article XX. However the OPEC production quotas meet such requirements 

and hence are justifiable under chapeau of Article XX of the GATT 1994. 
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3 Export restrictions in regional/plurilateral free trade 

agreements 

This chapter analyzes disciplines on export restrictions provided by some region-

al/plurilateral free trade agreements. The NAFTA, the ECT, the TPP and the freshly nego-

tiated CETA and the proposed TTIP were chosen to illustrate approaches which emerged 

outside the multilateral regime of the WTO.    

3.1 The North American Free Trade Agreement 

The NAFTA is a preferential trade agreement signed up by Canada, Mexico and the United 

States to establish a free trade area consistent with Article XXIV of the GATT.193 Canada 

and Mexico are the first and the second biggest trade partners to the USA.194 They are also 

important petroleum exporters: in 2015 their percentage in total export of petroleum to the 

USA were estimated to 40% and 8% respectively.195 The situation was similar at time of 

the NAFTA conclusion.196 Considering the great importance of energy sector for the econ-

omy of the three Parties, energy matters played significant role in advancing negotiations to 

conclude the agreement.197  

The NAFTA is special among free trade agreements in its treatment of international energy 

trade inasmuch as it contains a separate chapter specifically devoted to energy sector. Pro-

visions of Articles 603, 604, 605 and 607 are particularly relevant to the issue of export 

restrictions.  

To begin with, in contrast with the GATT 1994, the NAFTA defines energy and petro-

chemical goods in terms of the Harmonized System which covers coal, petroleum oil, natu-

ral gas and etc.198 Moreover Article 602:1 describes kinds of measures the chapter is appli-

cable for. This includes, inter alia, measures relating to energy and basic petrochemicals 
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goods originating in the territories of the Parties. Thus it covers any law, regulation, proce-

dure, requirement or practice199  which has a relation to energy goods described in Article 

602:2. 

The NAFTA Article 603 incorporates the provisions of the GATT 1994, with respect to 

prohibitions or restrictions on trade in energy and basic petrochemicals goods. Therefore it 

guarantees an elimination of quantitative restrictions as it stipulated in Article XI of the 

GATT 1994. As far as it says nothing contrary, this includes paragraph 1, which forbids 

imposition of prohibitions or restrictions on exportation, and paragraph 2 containing special 

exceptions from the general rule. At the same time the NAFTA directly include minimum 

or maximum export- and import-price requirements in prohibition of export restrictions.  

Meanwhile Parties are still free to implement a restriction on exportation destined to non-

Party. And they may condition the exportation of energy good to the territory of any other 

Party with requirement that the good to be consumed in the territory of the other Party.  

In regard to export tariff, Article 604 generally prohibits adoption or maintenance of any 

duty, tax or other charge on the export of any energy or basic petrochemical goods, unless 

they satisfy two criteria: export of any such goods to the territory of all other Parties; and 

any such good when destined for domestic consumption. Hence this provision requires to 

accord the Most Favoured Nation treatment and National Treatment accordingly to “any 

such goods”.  

Additionally the NAFTA narrows down the application of the general and security excep-

tions under Articles XI:2(a), XX(g), (i), or (j) of the GATT 1994. Thus, according to Arti-

cle 605, Parties invoking them must to meet additional requirements: a) “do not reduce the 

proportion of the total export shipments… relative to the total supply of that good”; b) “do 

not impose a higher price for export of an energy… than the price charged for such good 

when consumed domestically”; c) “do not require the disruption of normal channels of 

supply to that other Party or normal proportions among specific energy… supplied to that 

Party”. 
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Besides Article 607 forbids adoption or maintenance of a measure restricting exports under 

Article XXI of the GATT with exceptions of the following circumstances: a) supply a mili-

tary establishment of a Party or enable fulfilment of a critical defense contract of a Party; 2) 

a situation of armed conflict involving the Party taking the measure; 3) implementation 

national policies or international agreements relating to the non-proliferation of nuclear 

weapons; 4) a response to direct threats of disruption in the supply of nuclear materials for 

defense purposes. 

Important limitation on the scope of Chapter 6 is set out by principle of the recognition of 

the Parties Constitutions which is provided in Article 601:1. Herman points out that this 

may evidence that the NAFTA Parties retain “sovereignty other than to the extent set out in 

in Chapter 6”.200 Moreover Article 602.3 reserves to Mexico certain activities, including, 

inter alia, foreign trade of crude oil, natural and artificial gas, goods obtained from the re-

fining or processing of crude oil and natural gas.201 In addition Mexico opts out from obli-

gations prescribed by Articles 605 and 607.  

In regard to the legal status of resources in their natural state, which also cover petroleum, 

an important interpretation was adopted in the NAFTA practice. The question arose around 

the issue of whether or not NAFTA may oblige Canada to export bulk water to the USA. A 

joint statement of Canada, Mexico and the USA was announced which clarified that “un-

less water, in any form, has emerged into commerce and become a good or product, it is 

not covered by the provisions of any trade agreement, including NAFTA”.202 The same 

interpretation can be applied to all natural resources in their natural state including petrole-

um. 

Therefore in regulations of export restrictions the NAFTA goes further, especially in prohi-

bition of export tariffs, and narrowing general and security exceptions, however it does not 

add substantially more to the issue of quantitative restrictions. Moreover it seems that, even 

when Articles XI:2(a), XX(g), (i) and (j) were invoked in practice of the DSB, the thresh-

old was high which prevented an abuse of these provisions. 
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3.2 The Energy Charter Treaty 

The Energy Charter Treaty (ECT) is the major multilateral treaty in the field of energy, 

regulating issues of investment protection, international trade and freedom of transit. Arti-

cle 2 defines its purpose as follows: “This Treaty establishes a legal framework in order to 

promote long-term co-operation in the energy field…”. Therefore one of the preoccupying 

missions of the ECT negotiation was to enhance energy security of the European coun-

tries.203 Back at the beginning of negotiation of the ECT approximately half of prospective 

parties had yet been WTO Members,204 hence the legal framework to secure stable and 

sufficient energy supply was needed. The ECT has filled this gap and brought legal disci-

pline in the field of trade in energy materials and products, and incorporated essential WTO 

provisions in trade in goods.205   

According to the definition provided in Article 1, “energy materials and products” mean 

items included in Annex EM I and EM II and cover nuclear energy, coal, natural gas, petro-

leum and petroleum products, and electrical energy.206  

The ECT states principle of “non-derogation” from the WTO Agreement, which encom-

passes the Agreement Establishing the World Trade Organization, its Annexes, decisions, 

declarations and understandings.207 Therefore the ECT discipline on export restrictions 

rests upon the GATT 1994. Desta points out that “the ECT is simply the WTO trade re-

gime”.208 Moreover Article 29 extends the legal regime of the GATT 1994 to Contracting 

Parties which have not yet joined the WTO, “subject to Article 29(2)(b) and the exceptions 

and rules provided for in Annex W”. To date only three Contracting Parties to the ECT 

have not yet joined to the WTO and in the process of negotiations: namely, Azerbaijan, 

Turkmenistan and Uzbekistan. 
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Furthermore Article 29 prescribes detailed rules in regards to the application of export du-

ties. First of all, in accordance with Article 29(3)(a), each signatory had to provide a list of 

all customs duties and charges of any kind imposed on or in connection with importation or 

exportation. And in case of any changes to customs duties Contracting Parties shall notify 

the Secretariat. Additionally Article 29(4) set forth that each contracting Party “shall en-

deavor not to increase any customs duty or charge of any kind”. Although the verb “en-

deavor” is comparatively weak and ordinarily means that Contracting Parties shall “try to 

fulfil”209 such sort of actions, the further provision of Article 29(5)(b) uses stronger lan-

guage stipulating that Contracting Party may increase such customs duty if only it has noti-

fied the Secretariat and five other interested Contracting Parties reasonable opportunity for 

consultation with respect to its proposal.  Thus provisions of Article 29 on export duties are 

more stringent than those provided by the GATT 1994, providing   

Another distinguishing feature of the ECT is that it reaffirms sovereignty over natural re-

sources which belongs to Contracting Parties. But it is subject to rules of international law.  

According to customary international law, general rules (lex generalis) are superseded by 

specific rules (lex specialis). In this case the principle of customary international law (prin-

ciple of permanent sovereignty over natural resources) is a general rule, and treaty law, for 

example, the WTO Agreements are special rules which are applicable thereon.   

Thus the ECT is preoccupied by security of energy supplies, and it serves a great role in 

extending the WTO disciplines on those energy suppliers who are not WTO Members yet. 

However its contribution to regulation of export restrictions is comparatively less signifi-

cant, as it does not completely forbid export duties and rather requires transparency of their 

imposition and provides opportunity to other Contracting Parties for consultation.  
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3.3 The Trans-Pacific Partnership 

The Trans-Pacific Partnership is a free trade agreement which has been concluded between 

twelve Asia-Pacific nations,210 including the largest energy exporters (Canada, Mexico, the 

USA) and importers (Japan, Singapore). It aims to establish a free trade agreement through 

liberalization of trade in goods and services including commitments in financial services, 

electronic commerce, intellectual property, government procurement and etc. Moreover 

being free trade agreement it has an immediate impact on energy industry as Parties to the 

TPP become eligible to automatic authorization order to export LNG from the USA. 

Although the TPP do not mention energy goods, it does not specifically except them from 

its scope of application either. Therefore according to Article 2.2 unless otherwise provided 

its general provisions, for example, in national treatment, export restrictions and export 

duties, apply to energy goods as any other covered goods.  

With respect to export restrictions, Article 2.10.1 eliminates “any prohibition or re-

striction… on the exportation or sale for export of any good destined for the territory of 

another Party”. The second part of the paragraph incorporates provisions of Article XI of 

the GATT 1994 and its interpretative notes as part of the TPP. Thus making exceptions 

under Articles XI:2(a) and (b) of the GATT 1994 available to justify derogation from the 

general rule. Besides that Article 2.10.2 contains rules very similar to the NAFTA’s provi-

sions. For instance, export and import price requirements are included in prohibition of 

import and export restrictions, and Article 2.10.6(b) excludes from the general prohibition 

the requirement to re-export the good exported from one Party to the territory of another 

Party without being consumed in the territory of the other Party. Voluntary export restraints 

are also covered by this provision. 

Annex 2-A excepts Mexico from obligations stipulated in Articles 2.10.1 and 2.10.2 con-

cerning the exportation of the following goods: crude petroleum oil, gasoline, fuel oil, natu-

ral gas, propane, butanes and etc. Meanwhile Annex 2-A assures that nothing in the TPP 

“shall affect the rights or obligations of any Party under the WTO Agreement”. 
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Special feature of the TPP is that Article 2.13 set up special rules establishing transparency 

in export licensing procedures. Firstly, it gives a definition for export licensing procedure 

as “a requirement that a Party adopts or maintains under which an exporter must, as a con-

dition for exporting a good from the Party’s territory, submit an application or other docu-

mentation to an administrative body or bodies”. Secondly, paragraph 2 creates an obliga-

tion to notify the other Parties in writing of the publications in which its export licensing 

procedures within 30 days of the date of energy into force and thereafter they must notify 

each other about any new export licensing procedure as soon as possible but no later than 

30 days after the new procedure takes effect. Thirdly, Article 2.13 provides the list of in-

formation which is due to be published.  

In regard to an export tariff, Article 2.15 of the TPP bans export duties, taxes or other 

charges on the export of any good to the territory of another Party with exceptions provided 

to such duties, taxes or other charges levied on (i) goods stipulated in Annex 2-C and (ii) 

goods destined for domestic consumption. Hence the TPP strengthens disciplines on export 

duties introducing the general prohibition, although with wide exceptions. 

Article 2.16 establishes additional guarantees of transparency in export restrictions. So each 

Party is obliged to publish the information about: exportation and transit procedure; applied 

rates of duties, and taxes of any kind imposed in connection with exportation; rules for the 

classification or the valuation of products for customs purposes; export restrictions or pro-

hibitions; fees and charges imposed on or in connection with exportation; penalty provi-

sions against breaches of export formalities and etc. 

The TPP contains no special rules in regards to exceptions from its provisions. Article 

29.1.1 refers to Article XX of the GATT 1994 as a part of the Agreement. It is noteworthy 

that Article 29.1.2 confirms the Appellate Body’s interpretation of Article XX(g) of the 

GATT 1994 which extends application of its provision to measures relating to the conser-

vation of both living and non-living exhaustible natural resources.  

Unlike the NAFTA the texting of Article 29.2 is construed in a way which does not limit 

security exceptions containing in Article XXI of the GATT 1994, but rather it additionally 

confirms that Parties to the Agreement may adopt measures: (a) requiring a Party to furnish 

or allow access to any information the disclosure of which it determines to be contrary to 
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its essential security interest; (b) preclude a Party from applying measures that it considers 

necessary for the fulfilment of its obligation to the maintenance or restoration of interna-

tional peace or security, or the protection of its own essential security interests. 

Hence, generally the TPP follows the path chosen by the NAFTA and the ECT: it bases its 

rules on the WTO Agreements and incorporates their provisions in the text, however it has 

important differences. The TPP prohibits imposition of export duties if they do not fall un-

der exceptions. Moreover it stipulates provisions on export licensing procedure, however 

the only substantive requirement is the rule on notification about new licensing procedures.  

 

3.4 The Comprehensive Economic and Trade Agreement 

The EU remains heavily dependent on imports of energy goods: almost 85 % of its oil con-

sumption, 67% of gas consumption and more than 40% of coal consumption come from 

foreign countries.211 Meanwhile the major supplier of energy to the EU is Russia with 39% 

of its natural gas imports.212 Reliance on a single supplier of the number of Member States 

poses a threat of energy disruption which impedes European energy security,213 especially 

taking into account current geopolitical tensions between the EU and Russia. Hence the 

diversification of energy sources is one of the keys for the achievement of the EU energy 

security.214  

Canada is a major supplier of energy goods, for instance, crude petroleum and refined pe-

troleum constitute 18% and 4.2% in its total export respectively.215  Although virtually all 

of its crude petroleum is exported to the USA,216 and hence the CETA has a limited poten-

tial in the context of the EU diversification of energy supply due to a little volume of ex-

ports of petroleum from Canada to other countries than the USA, the EU considered the 
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inclusion of provisions in export duties and export restrictions in the text of the Compre-

hensive Economic and Trade Agreement (CETA) to be important in regard to energy.217   

The CETA is the EU-Canada economic treaty, which has been finalized in September 2014 

and, according to the EU-Canada Joint statement, it is expected that the agreement will be 

signed in 2016 and enter into force in 2017.218 The CETA encompasses thirty chapters cov-

ering areas of national treatment and market access of goods, investment, cross-border 

trade in services, regulatory cooperation, trade and environment and etc. It is estimated that 

removal of trade barriers will facilitate the bilateral trade.219  

There are no special provisions concerning trade in energy goods in finalized text of the 

CETA. But according to Article 2.2, chapter in national treatment and market access for 

goods apply to trade in energy goods, except as otherwise provided. Nothing in the text of 

the Agreement indicates thereof, thus energy goods are not excluded.  

Rules on export duties and export restrictions are included in Articles 2.6 and 2.11 respec-

tively. It is provided that “any duties, taxes or other fees and charges imposed on, or in 

connection with, the export of a good to the other Party are prohibited, with exceptions for 

those that “would be imposed on those goods when destined for internal sale”. Thus it stip-

ulates national treatment in imposition of export duties.   

Article 2.11 incorporates Article XI of the GATT 1994 in the CETA and affirms that no 

Party shall adopt or maintain any prohibition or restriction on the exportation or sale for 

export of any good destined for the territory of the other Party. At the same time limitation 

or prohibition of the exportation of a good to the third country through the territory of the 

other Party is allowed as a legitimate measure.220  

Chapter Twenty-Eight (Exceptions) offers no substantially new rules in comparison with 

the GATT 1994. Thus Article 28.3 for the purposes of Chapter Two (National Treatment 

and Market Access for Goods) refers to Article XX of the GATT 1994.  

                                                 

 
217 European Commission, “CETA – Summary of the final negotiating results”, 6. 
218 Joint Statement by EU Trade Commissioner Cecilia Malmström and Canadian Trade Minister Chrystia 
Freeland 
219 A Joint Study by the European Commission and the Government of Canada, “Assessing the costs and 
benefits of a closer EU – Canada economic partnership”, 166-167. 
220 Article 2.11.2 of the CETA 



 43

To sum up, legal regime provided by the CETA for export restrictions is two-fold: it incor-

porates the GATT 1994 provisions and includes the WTO-plus commitments in the field of 

export restrictions since the imposition of export duties are generally prohibited. However 

the impact on energy trade between Canada and the EU is uncertain as all of Canadian en-

ergy exports are destined for the USA.  

 

3.5 The Transatlantic Trade and Investment Partnership 

In context of the EU energy security, the ongoing negotiations on the Trans-Atlantic Trade 

and Investment Partnership (TTIP) – a proposed free trade agreement between the USA 

and the EU – are critical for achieving the diversification goal. For half a century the USA 

has remained the net energy importer, but the recent shale revolution has a potential to 

change it, shifting a role of the USA in supply chain towards, firstly, self-sufficient produc-

er, and then towards the gas exporter.221  In this light and as long as the USA is a potential 

strategic partner of the EU, Espa and Holzer argue that negotiation of the TTIP gives a 

chance to establish a legal framework for trade in energy.222 

The EU has argued that the WTO rules do not adequately address international trade in 

energy and raw materials, especially in export restrictions, because the WTO is preoccu-

pied by elimination of import barriers, but it has weaker rules in respect of export barri-

ers.223 Initial EU position paper gives a glimpse at what the EU stands for in negotiations in 

the field of energy and raw materials. First and foremost, the EU promotes the inclusion of 

general discipline in the text of the TTIP, including, inter alia, the elimination of export 

duties and other restrictions on exportation, and making sure that such rules go beyond ex-

isting WTO provision.224 Moreover the improvement of transparency is the most important 

step.225 Furthermore rules on security of energy supply shall be elaborated.226 
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 In its Final Report, the United States-European Union High Level Working Group on Jobs 

and Growth recognized raw materials and energy as trade-related area which needs “glob-

ally relevant rules, principles, or modes of cooperation”.227 According to a survey conduct-

ed by Baker and Workman, in comparison with seventeen examined issues the reduction of 

export restrictions on energy from the USA is highly important and less difficult to reach 

an agreement.228 Thus taking all together, one of the goals of the TTIP negotiation is to 

further trade in energy between the USA and the EU through removing trade barriers. 

Nowadays it is planned that the TTIP would have 24 chapters, including chapter on energy 

and raw materials.229 According to non paper on raw material and energy containing illus-

trative provisions, the chapter should encompass specific disciplines reinforcing free 

trade.230 Definition of “energy goods” comprises “coal, crude oil, oil products, natural gas, 

whether liquefied or not, and electrical energy”. Proposed article on export restrictions de-

clares that exports of energy goods to the other Party shall be deemed automatically to 

comply with any conditions set forth in the Parties’ respective legislation for the granting 

of export licenses. 

Moreover the EU published textual proposal on national treatment and market access for 

goods which is based on other free trade agreements negotiated by the EU.231 According to 

its scope, the chapter shall apply to trade in goods in general. If it would not be provided 

otherwise this would include energy goods. 

An abolition of customs duties and taxes on exports is proposed, with exception for “those 

imposed on like goods destined for internal sale”. However the unequal treatment of export 

and import duties still remains. Thus it is proposed to negotiate schedules of tariff conces-

sion as in the WTO and obligation not to increase any existing customs duty or introduce 
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any new customs duty on the importation of a good (standstill requirement). But nothing of 

this kind is provided for export duties.  

In regard to export restrictions, the proposal incorporates Article XI of the GATT 1994. 

However the application of Articles XI:2(f) and (c) is limited: within 30 days the Party 

shall “seek for solution acceptable to the Parties” and supply them with all relevant infor-

mation. During this period they may agree on any means needed to put an end to the diffi-

culties. If no agreement is reached the exporting Party may apply such measures. Precau-

tionary measures may be maintained.  

Furthermore the EU proposes stricter rules on maintenance of export licensing to make this 

instrument applicable only if “other procedures to achieve an administrative purpose are 

not reasonably available”.232 Application of export licensing shall be neutral and adminis-

tered in “a fair, equitable, non-discriminatory and transparent manner”.233 Furthermore the 

proposal extends application of the WTO Agreement on Import Licensing Procedures on 

any licensing procedures for exports to the other Party and prohibits non-automatic licens-

ing procedures unless they are necessary to implement a measure consistent with the 

TTIP.234  

The EU-US agreement being free trade agreement qualifies energy exports to the EU coun-

tries to be automatically in “public interest”, and thus approved without scrupulous exami-

nation. Hence the TTIP conclusion would benefit the EU diversification goal even in ab-

sence of the energy specific chapter. But as it seems from the free trade agreements already 

concluded between the major energy exporters and energy importers, these international 

treaties tend to incorporate the WTO Agreements and restrict export duties. Therefore it 

can be foreseen that at minimum the TTIP would provide the same guarantees in area of 

export restrictions as the GATT 1994.  
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4 Multilateral and regional trade regimes on export restrictions 

The proliferation of international trade agreements is the current trend in international trade 

law: to February 2016 there were 419 notifications of regional trade agreements in force to 

the WTO.235 According to 2012 study of 93 regional trade agreements there were 15 

agreements that went beyond the WTO provisions on export restrictions.236 Some of them 

contain specific provisions devoted to export restrictions and even particularly to energy 

sector.  

To begin with, considering their special characteristics, energy resources are unique goods. 

This led some researchers to argue that the multilateral fora was not designed to deal with 

energy-related issues,237 and even that energy trade was de facto excluded from the GATT 

scope.238 Nowadays the dominant opinion is that generally the GATT 1994 applies to ener-

gy goods as any other goods as far as they were not specifically excluded.239 Thus, some 

major petroleum-exporting countries joined the WTO (for example, Saudi Arabia in 2005, 

Russia in 2012) or are in the process of accession (Iran).240 . It means that now interests of 

petroleum-exporting countries are involved in the multilateral trade processes contrary to 

time of the GATT inception. Moreover the Russian Federation’s Goods Schedules express-

ly states that the country is bound not to raise export duties on crude oil and natural gas 

higher than fixed rates. This is the evidence that WTO Members considers petroleum to be 

under the scope of the WTO. 

On the other hand, regional trade agreements also rarely treat energy separately from other 

goods. For example, the NAFTA which comprises energy chapter and the ECT that primar-

ily deals with energy goods both remain unique in their kind. In this regard the declaration 

of inclusion of special energy chapter in the text of the TTIP makes it the first from mega-
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regionals to address this issue separately and it has a potential to set up a standard for future 

regional trade agreements. Therefore with some exceptions energy products are subject to 

general disciplines both in multilateral and regional trade regimes. 

As the previous Chapter illustrates, the GATT/WTO lacks elaborated rules on export re-

strictions, particularly this concerns export tariff, which still is not commonly regulated. In 

contrast, free trade agreements, which were examined in this thesis, contain special provi-

sions on export restrictions, especially concerning export taxes and transparency in export 

licensing procedures. Unlike the GATT/WTO they tend to eliminate export duties, taxes 

and other charges unless: the same duty, tax or charge is adopted or imposed on goods des-

tined for domestic consumption or internal sale (the TPP, the CETA); the NAFTA addi-

tionally requires the same duty to be maintained on exports to the territory of all other Par-

ties. Moreover new wave of mega-regionals (the TPP, the TTIP) particularly addresses the 

issue of transparency in export licensing. Although the GATT 1994 in Article X:3 stipu-

lates that “laws, regulations, judicial decision and administrative rulings” must be adminis-

tered “in a uniform, impartial and reasonable manner”, and this rule may govern the admin-

istration of export licenses, free trade agreements go further. For instance, the TPP stipu-

lates mandatory rules in case of modification of export licensing procedures.  

Discussions to tackle export restrictions in the GATT framework date back to 1973, how-

ever in the course of years no concrete actions were taken.241 There were several attempts 

to address this issue in the current Doha Round. Thus, since 2003 Communication242, 

where the absence of clear and adequate rules on export taxes was emphasized, the EU 

repeatedly proposed to bring the WTO discipline to this area.243 Elimination of all export 

duties, taxes and other charges on non-agricultural goods was put forward in a 2006 draft 

of WTO Agreement on Export Taxes.244 The exceptions provided for a limited number of 

products listed in Members’ schedules only if: a) “they are necessary to… maintain finan-
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cial stability”; b) “they do not adversely affect international trade…”.245 But the transitional 

period of 3 years for developing countries and 5 years for least-developed countries was 

offered. However the proposal did not gain much support from the fellow-Members which 

claimed export duties to be “legitimate tools of economic development”. 246 The EU sug-

gested new approach shifting attention from a general prohibition of export taxes to trans-

parency and predictability in their imposition.247  

Due to high sensitivity of this area for developing countries and clear differences in under-

standing of export tariffs maintained by WTO Members, Wu doubts that export tariffs will 

be disciplined in the WTO framework.248 However the situation cannot be left the way it is 

now. Qin calls for reforms, acknowledging “legitimate functions” of export duties.249 In-

stead of complete eliminations would not it be rational to bring export tariffs under the 

GATT 1994 the same way as an import tariff? As it was already mentioned, Article II:1 of 

the GATT 1994 provides a rule which could serve this function if WTO Members would 

include export tariff ceilings in their Goods Schedules. For instance, taking Part V of Rus-

sian Schedule as an example, Qin suggests initiating amendments of other Members’ 

Schedules similarly.250  

In addition, Japan suggested the Agreement on Export Licensing Procedures251 which was 

based on the Agreement on Import Licensing Procedures. In 2008 Japan and the USA pro-

posed a revised version in a form of a draft Protocol on Transparency in Export Licensing 

to the GATT 1994.252 It included five articles providing a definition of export licensing; 

notification provisions; request for information; confidential information; and review. Thus 

the future of the WTO disciplines of export restrictions and therefore the security of undis-
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rupted steady supplies of energy goods to export-dependent countries hinges on the out-

come of the Doha Round and the willingness of WTO Members to include these issues in 

the WTO disciplines. But until then regional trade agreements deal with export restrictions 

better. 

Disciplines related to country’s trade in natural resources intrinsically linked with the prin-

ciple of permanent sovereignty over natural resources. Neither the WTO Agreements nor 

regional trade agreements directly regulate this issue. However the international treaties, 

including WTO Agreements, may “contract out of general international law”253, and this 

includes the principle of permanent sovereignty over natural resources. According to wide-

spread understanding, petroleum extracted from the ground and hence entered a market as a 

tradable good is subject to Article XI of the GATT 1994 and other WTO Agreements. 

From that point forward producing countries cannot restrict energy exports without justifi-

cations provided in the GATT 1994. Therefore as far as WTO Members committed them-

selves in trade in natural resources generally they lost their right to regulate it for the pur-

poses of their national development. This intends to secure supplies of energy sources des-

tined to importing countries and to tie the beggar-thy-neighbour practices. However beyond 

those limitations WTO Members retained sovereign rights to regulate energy resources for 

the purposes of economic development which includes capability to decide to exploit natu-

ral resources which include petroleum. For the same reason it is allowed to set up an export 

tariff, which is often used for these goals. 

According to Shih, the sovereign right to determine the use of natural resources may only 

be maintained through the GATT exception to export restrictions, particularly Articles 

XI:2(a) and XX(g).254 It is partly true because those provisions indeed reflect the right to 

manage natural resources pursuant to development and environmental policies, thus under 

Article XX(g): if a measure implemented by a WTO Member satisfies carefully elaborated 

conditions of the conservation of exhaustible natural resources it may be excluded from 
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general rules of prohibition of export restrictions. But for the reasons mentioned above, 

they are not the only means.  

Similarly regional agreements recognize the sovereign right of states over natural resources 

at least when they are in natural state. For example, joint declaration of the NAFTA Parties 

excluded bulk water from the scope of the agreement. Two decades later a draft of the CE-

TA in Article 1.9 declares that water in its natural state is not a good or a product and pro-

visions of the agreement do not oblige a Party “to permit the commercial use of water for 

any purpose, including its withdrawal, extraction or diversion for export in bulk”. Moreo-

ver Article 18:3 of the ECT stipulates the right of each state to decide, inter alia, explora-

tion, development and the rate at which its energy sources may be depleted. Therefore pro-

visions in export restrictions of all trade agreements represent the pursuit of Parties to strike 

a balance between interests of energy consuming countries, which consist from energy se-

curity and needs to restrict export control rules, and producing countries trying to defend 

the right to manage their natural resources for development plans and environmental poli-

cies. 

The WTO Agreement with all its annexes is a multilateral agreement, whose Parties repre-

sent the majority of the countries, this is the main advantage and disadvantage for the WTO 

system at the same time. Enjoying almost universal membership it brings under the same 

umbrella of rules countries which differ geographically, operate on different stages of eco-

nomic development and having opposing interests. However this broad membership also 

means slow development in negotiating process and advancing new rules. The on-going 

Doha Round has stalled in the disagreements between Members with different interests. In 

the opposite, regional trade agreements are more flexible in this respect.255 Countries being 

able to choose their counterparts are guided by mutual interests to develop their relations 

further, thus they may be interested in quicker and beneficial results. 

However not all countries enjoy such bargaining power that is comparable with, for exam-

ple, the EU and the USA, and be able to pursue exporting countries to enter into an agree-
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ment containing rules advantageous for them.256 Drahos points out that the bargaining 

power mainly hinges on a market power of a state concerned.257 Hence for those countries 

which are not the big player in the world economy but still dependent on foreign supplies, 

this means that they must rely on multilateral system of the WTO. As a general rule, the 

WTO offers more opportunities to bargain for developing countries than they would have 

in a bilateral context. 258  

Therefore regional (or in this case mega-regional) trade agreements, such as new TPP, CE-

TA or TTIP, will continue play an important role in regulation of export restrictions, how-

ever for the majority of countries, especially for developing ones without significant energy 

reserves the WTO is still the main mechanism to defend their interests. In this sense the 

GATT 1994 and regional trade agreements supplement each other and bring predictability 

in this area of international energy trade.  
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5 Conclusion 

This thesis shows that the issue of export restrictions on energy goods has attracted great 

attention in regimes established by the WTO and the regional trade agreements. After their 

examination I have reached the following conclusions. First of all, the legal treatment of 

export restrictions depends on its particular type. Thus the WTO approach to regulation of 

export tariffs results in lack of discipline in this significant area of international trade. Alt-

hough principally the GATT 1994 Article II:1 provides the applicable rule, the fact, that the 

majority of the WTO Members did not bind the export tariff rates in country-specific 

Goods Schedules, leads to the fragmented regulation. Moreover an export duty has a trade 

diverting effect, however for many developing countries it remains an important instrument 

for development, therefore it falls under the scope of the principle of sovereign over natural 

resources. 

On the other hand, energy security is better guaranteed in regulation of non-tariff export 

restrictions. For instance, they are generally prohibited, this includes broad range of 

measures which have limiting effect on exportation.  But it only concerns energy products 

entered the market. Whereas, in accordance with the WTO jurisprudence, energy resources 

in natural state generally are beyond the GATT/WTO legal regime. As Panel Report in 

China – Rare Earths clarifies, the conservation of natural resources in situ (and thus energy 

resources still in the ground) is allowed for pursue of the variety of objectives, including 

environmental protection and economic and development concerns. Moreover rulings of 

the panels and the Appellate Body affirmed that WTO Members are allowed to deviate 

from the provisions of the GATT 1994 for strictly defined reasons: when they face “critical 

shortages”; for the conservation objectives; to protect human, animal and plant life and 

health, and etc.  

In comparison, regional trade agreements offer more elaborate rules on export restrictions.  

Concerned regional instruments tend to restrain the application of export tariffs, except, for 

instance, when the same tax imposed on goods exported to the territory of all other Parties 

and destined for domestic consumption (for example, the NAFTA). Additionally, unlike 

the never adopted WTO Agreement on Export Licensing, the new TPP stipulates provision 

enhancing transparency of imposition of export licenses.  
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However, despite clearly better rules, it is unlikely that the regional trade agreements will 

prevail over the GATT/WTO system in the nearest future. For the majority of the WTO 

Members, lacking the bargaining power, provisions of the GATT 1994 remain the only 

instrument to shape the energy security strategy. Instead the multilateral trade system, 

which is presented by the WTO, and the regional trade agreements are in relations of mutu-

al complementarity and struggle to strike the balance between the sovereign and energy 

security concerns of producing countries and consuming countries.  
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