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Partl

Introduction

Chapter 1

The Human Right to Water and Sanitation in a Legal
Pluralist Landscape: Perspectives of Southern and
Eastern African Women?

Anne Hellum, Patricia Kameri-Mbote
and Barbara van Koppen

1. WATER AND SANITATION AS AN INTERSECTIONAL GENDER AND HUMAN RIGHTS
[ssue

'This book approaches water and sanitation as a gender and human rights
issue focusing on the situation in four southern and eastern African coun-
tries: Kenya, Malawi, South Africa and Zimbabwe. The relationship be-
tween gender, human rights and water governance is examined through
the lens of national and local case studies from selected rural, peri-urban
and urban areas. Applying socio-legal methodology and theories of legal
pluralism, the authors, who are lawyers, political scientists, sociologists
and anthropologists, seek an understanding of water governance as a gen-
dered, plural, multi-sited and complex field. Cognizant of the apparent
failure to deliver the projected human rights benefits and protections to

1 We would like to thank the authors in this book for fruitful discussions and
inputs to this chapter.



Water is Life

vulnerable groups and women within them, the authors seek an under-
standing of the complex interplay among the coexisting international,
national and local norms and institutions that shape women’s access to
water and participation in water governance.

These four southern and eastern Africa countries were selected because
they represent both similarities and variations regarding colonial polit-
ical and legal history, the degree of government commitment through
incorporation of human rights obligations, the economic conditions, the
scale of donor influence, the degree of democracy and the strength of
civil society and women’s organizations. The legal systems in all these
countries, which are former European colonies, are made up of a mixture
of inherited western law, customary laws developed by the colonial and
post-colonial courts, and post-independence legislation. In recent years,
these countries have also ratified most of the international and regional
human rights instruments that embody the human right to water and
sanitation and the right to gender equality.?

Together, these international and regional documents are gradual-
ly making their mark on national water laws and governance systems.
In South Africa, the Water Service Act from 1997 operationalizes the
right to sufficient water and the right to participation embedded in the
1996 Constitution. The 2010 Kenyan Constitution recognizes the right
to water and reasonable sanitation and the right to gender equal par-
ticipation to a larger extent than the country’s Water Act from 2002.
'The 2013 Zimbabwean Constitution recognizes the right to water and
the right to gender equal participation at all levels of governance. The
right to sanitation is not directly addressed but is implicit in the right to
an environment that is not harmful to health and wellbeing. In Malawi,
the Water Resources Act from 2013 and the Gender Equality Act from
2013 recognize the right to drinking water and the right to gender equal
participation.

In spite of the increasing legal recognition of the right to water and
sanitation, States fail to live up to this obligation in practice. The hu-
man right to water and sanitation is yet to be enjoyed by large groups of
people. Southern and eastern African countries are off track from meet-

2 'These are the International Convention on Social, Cultural and Economic
Rights (IESCR), the Convention on the Rights of the Child (CRC), the
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW), and the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa (Maputo Protocol).



The Human Right to Water and Sanitation in a Legal Pluralist Landscape

ing the United Nations water-related Millennium Development Goals
(MDGs) with just 61% water coverage.® Access to safe water supplies
throughout Kenya is estimated at 59%.* In Malawi, the proportion of
households with access to ‘an improved water source’is about 85%.> South
Africa stands out with over 85% its population having access to water of
an acceptable standard, but with huge variation among the provinces in
the country.® Between 1990 and 2008, access to urban water supply in
Zimbabwe decreased from 97% to 60%, while 75% of rural hand pumps
became non-functional.” In Africa alone, people spend 40 billion hours
every year just walking to collect water. Women, in particular, carry two-
thirds of the burden of drinking water collection, leaving less time for
other socio-economic activities (UNICEF, 2012).

While the lack of water and sanitation is felt across society, African
women within vulnerable ethnic and socio-economic communities are
disproportionately burdened as child bearers and family providers.® The
lack of water and sanitation provision interacts with the division of house-
hold labour to reinforce deep gender inequalities.” Thus, from a gender
perspective, the human right to water and sanitation is both a right in
and of itself and a condition for the realization of other rights, most im-

3 http://www.un.org/waterforlifedecade/africa.shtml, last  visited 15
December 2013.

4 See Joint Monitoring Programme for Water Supply and Sanitation, WHO
Report 2012.

5 See National Statistics Office. Available on http://www.nsomalawi.mw/
accessed on 03/08/2013].

6 Key Results from the 2011 Statistics South Africa (StatsSA).

7 Zimbabwe’s National Water Policy, 2012.

8 See Report by the High Level Panel of Experts on food security and
Nutrition, Committee on World Food Security (CFS), 25 May 2015; Report of
the Special Rapporteur on Adequate Housing, Raquel Rolnik, A/HRC/19/53,
26 December 2011; Report of the Independent expert, Magdalena Sepulveda
Carmona, on the Question of Human Rights and Extreme Poverty, UN Doc.
A/64/279,11 August 2009; Report submitted by the Special Rapporteur on the
Right to Food, Olivier De Schutter, ‘Women’s rights and the right to food,” UN
Doc. A/JHRC/22/50, 24 December 2012; Report of Catarina de Albuquerque,
UN Special Rapporteur on the Human Right to Safe Drinking Water and
Sanitation, ‘Integrating non-discrimination and equality into the post-2015
development agenda for water, sanitation and hygiene, UN Doc. A/67/270,
8 August 2012; Report of the Working Group on the issue of discrimination
against women in law and practice presented to the 26 session of the Human
Rights Council, see A/HRC/26/39, 1 April 2014.

9 UNDP, 2006, pp. 47-8.



Water is Life

portantly the right to food, the right to health, the right to life, the right
to a healthy environment, the right to education, the right to participa-
tion, and the right to gender equality. The indivisibility of socio-economic
rights is especially important for poor African women’s right to sufficient
water for domestic and livelihood uses. Water-dependent gardening,
cropping, livestock-raising, brick-making, crafts, and small-scale enter-
prises are the mainstays of their diversified livelihoods. Against this back-
ground, this book focuses on the indivisibility and interrelatedness of the
right to an adequate living standard, the right to food, the right to water
and sanitation, the right to participation, and the right to gender equality.

Women often experience intersecting and overlapping marginaliza-
tions on the basis of gender, race, ethnicity, political exclusion, and social
economic class; thus, if one fails to look at the whole picture, it is easy to
miss their experiences (Crenshaw 1989). Recognizing that women are
not a homogenous group, this book addresses the way in which wom-
en's experiences of water-related disadvantage and discrimination vary
between and within countries, particularly in terms of socio-economic
class, race, ethnicity, age, marital status, disabilities, and sexual identity. In
line with the right to substantive gender equality, embedded in different
human rights instruments, attention is given to how different groups of
women experience marginalization and rights violations, which is linked
not only to sex and gender, but also to other aspects of their identities:
so-called ‘intersectional discrimination.’

'The realization of the interrelated social, economic, civil, and political
rights that form the right to water and sanitation requires the recognition
of African women’s coping strategies and experiences of marginalization
and poverty. To contribute to a water rights discourse that takes Afri-
can womenss lived realities into account, this book combines a top-down
and bottom-up perspective (Dahl, 1987; Bentzon et al., 1998; Hellum et
al., 2007; Tsanga and Stewart, 2011; Fredman, 2013; Ikdahl, 2013a). The
book thus contains and combines studies that focus on different levels:
local, national and international. On the basis of social actors’ experiences
and perceptions, local-level case studies from selected rural, peri-urban
and rural areas in Kenya, Malawi, South-Africa and Zimbabwe explore
the plural, unsettled, and contested terrain where human rights, state law,
customary law, and local norms coexist and interact (Chapters 4, 5, 6, 8,9,
11,12, 13, and 16). How national water laws and policies from the colo-
nial era up to date have been shaped by a mixture of international, nation-
al, and local norms and considerations is described in the national-level
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cases from the same four countries, presented in Chapters 3,7,10 and 14.
Approaching the themes at the level of international law, Chapter 2 sets
out a human rights framework that discusses some of the challenges that
the plurality of coexisting, interacting, and sometimes conflicting water
governance norms and institutions give rise to from the perspectives of
different African women.

'This introduction addresses the overall research questions and perspec-
tives of this book, and introduces key findings from the case studies. The
overall aims and perspectives are described in Section 1. The legal plural-
ist framework, which is used to analyze the cases studies, is presented in
Section 2. It is used to address a situation in which statutory law, in spite
of the State’s formal status as the main duty-bearer under international
law, does not provide the sole means of regulating people’s access to water
and sanitation and their participation in the institutions that govern wa-
ter and related natural resources. Section 3 situates present laws, policies,
and governance structures in the four countries in a broader historical
and political context. A key question is how the right to affordable wa-
ter for personal, domestic and livelihood uses is respected, protected and
fulfilled in national water laws and policies. A closely related question is
how community-based water norms and institutions, which constitute
the lifeline for poor rural and peri-urban families and women within
them, are recognized and protected in national water laws and policies.
The local case studies from rural, peri-urban, and urban areas, presented
in Section 4, show how different women are accessing water for multiple
uses and participating in water governance on the basis of a plurality of
norms and institutions ranging from community-based customary water
governance systems to local government institutions, humanitarian agen-
cies, and non-governmental organizations (NGOs). By way of conclusion
Section 5 points to the need for greater integration and harmonization
between international, national and local norms. The need to carefully
consider how legal pluralities in some situations may be a resource that
facilitates poor and marginalized women’s access to water, while in other
situations it may produce and reinforce intersecting gendered and classed
forms of exclusion is emphasized.

2. LEcAL PLURALITIES AND MuULTIPLE WATER GOVERNANCE STRUCTURES

In southern and eastern African countries, where states to a large extent
are failing in their duty to provide water and sanitation services, water
is often drawn from common pool water resources that are governed by
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community-based norms and institutions. The community-based water
governance systems anchored in local norms and values form the basis for
rural and peri-urban women’s multiple water uses, not only for domestic
uses and sanitation, but also for growing, preparing and selling food and
other products that are vital for family welfare (Van Koppen et al., 2007).
It is thus imperative that these local arrangements be explored, as they
provide an opportunity to bring food security and poverty prevention
on board in the development of gender-equal water laws and policies. A
key question in this respect is how community-based water norms and
institutions, which constitute the lifeline for poor rural and peri-urban
families and women within them, are recognized and protected in na-
tional water laws and policies. A related question is whether and to what
extent women’ right to participation is recognized in the multiplicity of
coexisting water governance structures.

Taking account of the multiplicity of state and non-state actors, norms,
and institutions that are in practice involved in the governance of wa-
ter and sanitation, this book approaches water governance as ‘the system
of actors, resources, mechanisms and processes which mediate society’s
access to water’ (Franks and Cleaver, 2007). Through this broad defini-
tion of water governance, it explores how national and local government
agencies, development agencies, humanitarian organizations, non-gov-
ernmental organizations, human rights and women’s rights organizations,
traditional leaders, local communities, families, and individual women
navigate a plural legal terrain where international and national law co-
exists and interacts with local norms and practices. An understanding of
water governance as a plural, multi-sited and complex field is, in our view,
required both in order to assess whether the state and other duty-bearers
are fulfilling their obligations and in order to advise on ways forward
within international, regional and national laws and policies.

'The local-level rural, urban, and peri-urban case studies from Kenya,
Malawi, Zimbabwe and South Africa highlight widespread local invest-
ments in water infrastructure, operation, maintenance, and conflict reso-
lution for self-supply and water sale, largely outside the ambit of the state.
Access to these resources enables African women to play a crucial role in
the food security of households; women are estimated to contribute up to
80% of labour for food production (FAO, 2004). In peri-urban areas, and
also to some extent in urban areas, these arrangements are the fallback
options where public services are absent, broken down, or unaftordable
for the poor. The community-based water governance systems anchored



The Human Right to Water and Sanitation in a Legal Pluralist Landscape

in unwritten customary norms and values thus shape perceptions of water
rights and water governance at local levels.

Acknowledging the significance of these local norms and institutions
in water governance, this book has adopted a legal pluralist approach
which takes account of the ‘living customary laws’ that in practice gov-
ern local communities’ water access, use, and control. To come to grips
with the legal pluralities that have a bearing on the way in which people
access, use and share water, this book moves beyond a statist conception
of law and governance, which is limited to the exercise of State authori-
ty through institutions, laws, policies, and procedures. Local case studies
from rural and peri-urban areas in Zimbabwe, Malawi, Kenya, and South
Africa describe women’s multiple uses of community-based water sourc-
es, not only for domestic uses and sanitation but also for growing, prepar-
ing, and selling food and other products that are vital for family welfare
and food security.

In Zimbabwe, for example, the Shona proverb ‘water is life’is based on
the idea that to deny water is to deny life (Sithole, 1999; Matondi, 2001,
Derman and Hellum, 2002). This proverb forms part of a broad right to
water for livelihood: for humans, animals, and nature. Research carried
out in Mpemba and Nkolokoti in Malawi shows that people associate
access to water with the right to life. People see themselves as free to draw
water and believe that no person can take away that freedom. According
to a female water user in Mpemba, ‘Water is freedom. If I have water in
my home, I am free to do other productive work in my house. If I dont
have water, I am not free to do other things. The freedom that water
gives me allows me to live my life. If there is no water, I don’t have a life’
(Chapter 7).

These community-based norms and practices, often referred to as ‘liv-
ing customary law,” have endured in spite of efforts by both colonial and
independent African governments to redefine citizens’ relationship to
water through state laws and policies (Van Koppen et al., 2007). The case
studies from Domboshawa Communal Area in Zimbabwe (Chapter 12)
and Marakwet in Kenya (Chapter 6) show how the residents have, from
the colonial era up to date, invested in different forms of water infrastruc-
ture and developed norms and institutions that govern their uses. How
urban citizens are resorting to customary norms and practices when pub-
lic provision of water and sanitation is breaking down is demonstrated by
the study from Harare’s high density areas (Chapter 11).

To describe and analyse the multiplicity of norms and institutions that
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different women rely on to access, use, and control water, this book ap-
plies socio-legal research methods. Drawing attention to the fact that the
same social space and the same activities often are subject to more than
one body of law, a legal pluralist perspective has been applied (Griffiths,
1986; Griffiths, 2002; Von Benda-Beckmann, 2002; Meinzen-Dick and
Nkonya, 2007; Van Koppen et al., 2007). A key question is how access to
water and sanitation is realized when rights embedded in international,
national and local norms and practices coexist, interact and sometimes
conflict. Seeing the coexistence of human rights principles, statutory law,
and formal and informal customary norms has helped the authors to ex-
plore how the same social space and the same activities are subject to
more than one body of law: ‘legal pluralism.” As such, the legal pluralist
perspective facilitates analysis of how the right to access water and san-
itation and the right to participate in water governance are realized or
not realized within a scenario of coexisting, overlapping, and conflicting
norms.10 In this book, legal pluralism thus refers to situations which are
‘characterized by the presence in one social field of more than one legal
order’ (Griffiths, 1986). In line with John Griffiths, we use the term ‘weak
legal pluralism’to refer to situations where the State legal order recognizes
a plurality of normative orders and the term ‘strong legal pluralism’ about
situations where regulatory and normative orders other than the formal
State law (statutory and customary) affect and control people’s lives.
Seeing local communities, and women within them, not as passive vic-
tims but as actors in the struggles over control of water resources, the
authors in this book explore the norms which are evolving through local
water management practices. These dynamic and flexible norms, which
vary with time and space, are termed ‘living customary law.’ Because very
few cases concerning women’s access, use, and control of water are han-
dled by the State courts, the authors in this book explore how problems
concerning distribution and sharing of water are solved at the level of the
local community and most importantly in ‘trouble-less cases’ of every-
day life. According to the legal anthropologist J.F. Holleman, ‘In order to
discover current and newly emerging regularities of popularly accepted
conduct as evidence of the internal growth of law through changes in
social relations and economic traffic, also a fair sample of what I have
called the trouble-less cases of prevalent and trouble- avoiding practices
should be included in the focus of attention.” Like Holleman, the authors
in this book see these practices as emerging norms. We agree with Hol-

10 See ICHRP, 2009.




The Human Right to Water and Sanitation in a Legal Pluralist Landscape

leman that “These may still be insufficiently developed and not widely
enough accepted to be considered truly normative, but they deserve close
attention as indicators of the direction and future that shape the internal
growth of living law’ (Holleman, 1973, p. 61).

'The inclusion of trouble-less cases in everyday life as a source of ‘living
customary law’ is particularly valuable from a gender perspective because
it indicates how women negotiate access, use, and control of water in the
family and in the local community. They provide a perspective that takes
into account the fact that women are not only individuals, as sometimes
assumed in international human rights literature, but are also embedded
in social and economic relationships that have a bearing on their ability
to negotiate access to power and resources (Hellum, 1999, 2013; Ikdahl,
2013b).

3. THe Broaper HistoricAL, PoLiTicAL, AND INTERNATIONAL CONTEXT OF
WATER REFORM: SETTING THE SCENE

'This book is premised on the notion that any consideration of the rela-
tionship among gender, human rights and plural water laws must be un-
derstood within a broader analysis of regimes of governance, power rela-
tions, history and political context (Sieder and McNeish, 2013). Chapters
3,7,10,and 14 describe the processes whereby the human right to water
and sanitation and the right to gender equal participation in water gover-
nance have been, or have not been, translated into national laws and poli-
cies in the four countries. The aim of the national background chapters is
to situate existing water laws and policies in these four countries within
the broader historical, political, and legal context that have a bearing on
the realization of these social, economic, civil, and political rights. They
provide the backdrop for the local case studies which show how national
laws and policies have been put into practice in selected rural and urban
areas in Kenya, Malawi, South Africa, and Zimbabwe. In the following
subsections, we will briefly highlight variations and similarities among
the four countries regarding colonial history, influence of international
water policies, incorporation of human rights treaties, and political and
economic conditions.

3.1 Colonial continuities

A key challenge in all the four countries, which are former European
colonies, is to unmake the racialized, classed, and gendered patterns of
distribution of land and water that have been carried over from the colo-
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nial era. These inequalities are closely linked to the plural legal systems
(‘weak legal pluralismy’) that were put in place in the colonial era. A
characteristic feature of most colonial legal systems was their dual char-
acter: imported western law applied to the European settlers, whilst
the customary law of the different ethnic groups applied to the black
population. Colonial law implied a formal shift away from family- and
tribe-based adjudication towards the jurisdiction of State-administered
customary courts. Through the establishment of native administration
and separate customary law courts for natives, European judicial officers
became the main interpreters of African customary laws. The customary
laws that were developed by the colonial legal institutions and carried
over after independence have been termed ‘State-court customary law’
(Woodman, 1988). This is in contradistinction to the ‘living customary
law’ of the African communities that developed largely outside of the
colonial legal framework (Bentzon et al., 1998).

Colonial water laws, which have largely been continued by the inde-
pendent states, emphasized the use of water for commercial agriculture
and provision of water services to the settler population and largely ig-
nored the black population’s need for water for domestic and produc-
tive purposes. The unjust land distribution, in which Africans in former
settler states like South Africa, Kenya, and Zimbabwe were forced out
of the best land, also meant that they lost access to wetlands, lakes, and
rivers.!! 'This alienation was reinforced through colonial land and water
law regimes, stemming from Roman-Dutch law or British common law,
which enabled the new white land owners in South Africa, Zimbabwe,
and Kenya to obtain land and water rights. The black population in these
countries was by various means pushed into the water-scarce and less
fertile areas, while colonial land and water laws barred them from own-
ing land or applying for water rights. In South Africa, the Land Acts of
1913 and 1936 and forced removals dispossessed Africans of their water
rights. The Irrigation and Water Conservation Act of 1912, based on the
riparian principle, implied that the loss of their land also stripped the
Africans of their water rights. In Malawi, white missionaries and traders
first acquired tracts of land from African chiefs (Silungwe, 2010). These
land acquisitions were formalized under land concession treaties. The
declaration of British colonial sovereignty over Nyasaland (as it was then
called) served as an official ratification of the land transactions by the

11 'The extent of dislocation differed from country to country, with South
Africa recording perhaps the greatest extent.
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missionaries and traders. The colonial State put in place a legal and policy
framework that legitimized land alienation in favour of white economic
enterprise and sought to develop a ‘capitalist’ economy based on large
estate agriculture. In a system known locally as ‘thangat,’ the black pop-
ulation was often conscripted to work on these estates. The goals of the
colonial scheme were to entrench colonial capitalism and to modernize
black Malawians through commercial farming. While there has been de-
tailed discussion of land alienation and the court cases over time, little of
it has focused on the implications for Malawians’ access to water.'

In settler colonies like Kenya, South Africa, and Zimbabwe, the res-
idents in the areas that were assigned for black subsistence agriculture
were utilizing existing water resources like rivers, dambos,13 and wet-
lands, without asking permission from colonial authorities. In some
countries, for example in Rhodesia, legislation required the colonial au-
thorities to respect the primary-use rights of Tribal Trust Land inhabi-
tants. In southern and eastern African countries, small scale rural farmers
have, from the colonial era up to date, invested in different forms of water
infrastructure and developed norms and institutions that govern their
uses (Sithole, 1999; Juuti et al., 2007; Derman et.al., 2007; Ferguson and
Mulwafu, 2007). Unlike in other areas of customary law, there has been
no recording or formal recognition of the customary norms that guided
the rural black population’s water access, use, and control. This socio-legal
development is reflected in a situation of ‘strong legal pluralism’ where na-
tional water laws interact and coexist with the living customary law that
is developed through community-based water management. The various
ways in which these living customary norms and institutions have per-
sisted and evolved in rural, semi-urban, and also urban areas in post-co-
lonial Kenya, Zimbabwe, Malawi, and South Africa are described in the
local case studies presented in Chapters 6, 7,11, 12, and 16 in this book.

3.2 The first wave of post-colonial water reform: The Dublin
Principles and IWRM

When these countries became independent democratic countries, the

12 Between 1887 and 1891, an estimated 405,000 hectares of arable land had
been alienated under these transactions in southern Malawi. This represents
about 4.2 per cent of the total land (arable and non-arable) across the country
(Silungwe, 2010, pp. 97-98). Land alienation continued throughout Malawian
history.

13 Dambo is a word used for a class of complex shallow wetlands in central,
southern, and eastern Africa, particularly in Zambia and Zimbabwe.
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new African governments were faced with deep class, race, and gender
inequalities. In Zimbabwe and South Africa, more than 85% of the land
and its related water was owned by the white minority, while the majority
of the population living in homelands or communal areas had no formal
water rights.

Democratization, integration, decentralization, and sustainable water
management were key concerns in the international water policies that
swept through Zimbabwe, Malawi, Kenya, and South Africa, like in the
rest of the world, in the 1990s. These reforms were partly informed by
a quest to do away with the racially and socially skewed distribution of
water that was carried over from the colonial era, but partly also by the
global focus on the perceived strengths of the Integrated Water Resourc-
es Management policy IWRM). IWRM was based on the Dublin Prin-
ciples, which attempted to balance the prevailing neo-liberal econom-
ic discourse, voiced by actors such as the International Monetary Fund
(IMF) and the World Bank, with the growing movement for human
rights, participatory natural resource management, and sustainable devel-
opment.™ Principle No. 4 of the Dublin Principles states that ‘water has
an economic value in all its competing uses, and should be recognized as
an economic good,’but, to strike a balance, it continues, ‘within this prin-
ciple, it is vital to recognize the basic right of all human beings to have
access to clean water and sanitation at an affordable price.”

When translated into national water laws and policies, these human
rights dimensions were accorded little, if any, weight in practice, as shown
by the national case studies from Kenya, Malawi and Zimbabwe."* In-
stead, the Dublin Principles heralded a global policy shift that led many
southern and eastern African governments to replace supply management
systems with demand-based systems. Furthermore, global actors such as
the World Bank, the UN Food and Agricultural Organization (FAO)
14 For gender analysis of the adoption of IWRM in African context, see
Derman and Prabhakaran (2015).

15 The Dublin Statement on Water and Sustainable Development 1992. It
was adopted at the International Conference on Water and the Environment
(ICWE) in Dublin, Ireland, 26-31 January 1992, which was attended by 500
participants, including government-designated experts. The Dublin Statement
on Water and Sustainable Development was commended to the world leaders
assembled at the UNCED Conference in Rio de Janeiro in June 1992. See

Report of the United Nations Conference on Environment and Development
(UNCED) (Rio de Janeiro, 3-14 June 1992. UN Doc A/CONF 151/26).

16  South Africa was different, due to the recognition of social and economic
rights, including the right to water, in the 1996 Constitution.
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and the Global Water Partnership (GWP) promoted permit systems as
a component of the broader reform package of IWRM (Van Koppen,
2015). It was, according to Van Koppen (2015), expected that water per-
mit systems would ensure ‘more efficient and better allocation of water
resources,” and thus the ‘most beneficial use of available water resources,
satisfying the public interest in the best way.’’’ The aim of the IWRM
permit model was, according to Van Koppen, to ensure that water was
allocated for the highest economic returns to cities, industry, and com-
mercial agriculture. Water for livelihood was given minimal attention.

'These recommendations were followed throughout Sub-Saharan Afri-
ca, and laws and policies prescribing that all earlier water uses under dif-
terent systems must be ‘regularized’ or ‘converted’into the updated permit
system were put in place.'®

'The Kenyan Water Act from 2002 made it is an offence to construct or
employ — without a permit — any works for a purpose for which a permit is
required. Furthermore, it excludes large segments of the population from
water rights by establishing that only land owners can acquire permits."”
'The Malawian Water Resources Act of 2013 provides that a person who
has lawful access may extract water without obtaining a license from the
water authorities. The Zimbabwean Water Act of 1998 requires a water
permit for commercial water use, with the exception of water for primary
use. ‘Primary water’is defined in Section 2 of the Water Act, in line with
earlier legislation, as water for household needs, animals, and bricks to
build houses.?” According to Schedule 1 of the South African National
Water Act, water for domestic use and non-commercial small gardening

17  See Global Water Partnership (GWP), Toolbox 2006, available at http://
www.gwpforum.org; World Bank, ‘Staff Appraisal Report, Tanzania’, in River
Basin Management and Smallholder Irrigation Improvement Project, Report
No. 15122-TA (Washington: Agriculture and Environment Operations,
Eastern Africa Department. 1996; H. Garduno, Water Rights Administration:
Experiences, Issues, and Guidelines, FAO Legislative Study No. 70. (Rome:
FAO, 2001).

18 'The laws include National Waters Law of 1992 (Mozambique), Water
Statute 1995 (Uganda), Water Resources Commission Act 1996 (Ghana), Water
Resources Management Act of 2009 and 1997 and 2002 Amendments to Water
Ordinance (Control and Regulation) Act No. 42 of 1974 (Tanzania), Water Act
No 31/1998 (Zimbabwe), National Water Act 1998 (South Africa), Water Act
2002 (Kenya), Loi d'oriéntation relative a la gestion de l'eau 2001(Burkina Faso)
Water Act 2002 (Swaziland).

19  Section 8 (1) (c) and (d) and Section 27 (1) (a) of the Water Act 2002, Ibid.
20 National Water Policy, Government of Zimbabwe, August 2012, p. 17.
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and watering of animals can lawfully be accessed without a license, if the
use is not excessive in relation to the capacity of the water resources and
the needs of other users. While the Zimbabwean and South African leg-
islation allow the use of water for non-commercial small gardens without
registration or license, these uses are not recognized by legislation as a
right to water with corresponding duties, as are water rights obtained
through the license system. The adoption of this water allocation mod-
el thus reinforced the historical injustices by which colonial powers had
captured ownership of water resources, by leaving the black population’s
customary water uses without formal legal recognition.

3.3 The second wave of post-colonial water reforms: The MDGs
and the human right to water and sanitation

With the Millennium Development Goals (MDGs) in 2000, water for
domestic uses and sanitation for the poor moved centre stage in inter-
national and national development policies. All states committed them-
selves to halve the proportion of people without sustainable access to safe
drinking water and basic sanitation by 2015. While the MDGs have been
criticized for failing to fully recognize the importance of addressing in-
equality and for focusing on the most vulnerable groups, they were com-
plemented by the rights-based approach to development in general and
the emerging human right to water in particular (Seymour, 2013).21
'The human right to water has itself evolved through piecemeal inter-
national law-making over time, through dynamic interpretation by UN
human rights treaty bodies such as the Committee on Economic, So-
cial and Cultural Rights (CESCR), and to a certain extent also through
building on state practice. The importance of water for human rights is
recognized in a wide range of international conventions, declarations and
other standards, including explicit references in the Convention on the

Rights of the Child (CRC) and the Convention on the Elimination of

21 In order to integrate human rights into development planning, the
Secretary-General of the UN called for the mainstreaming of human rights
across the entire UN system in 1997. As a follow up, in 1998, the United
Nations Development Programme issued a policy paper entitled ‘Integrating
human rights with sustainable development’ (UNDP 1998), in which it views
human rights and sustainable development as being inextricably linked. In a
statement on poverty of 10 May 2001, the UN Committee on Economic, Social
and Cultural Rights considered poverty as a multi-dimensional denial of human
rights and strongly advocated a human rights approach to poverty reduction. In
2002 the OHCHR published ‘the Draft Guidelines: A Human Rights Based
Approach to Poverty’ (OHCHR 2002).

14



The Human Right to Water and Sanitation in a Legal Pluralist Landscape

All Forms of Discrimination Against Women (CEDAW). Although
water is not explicitly mentioned in the International Covenant on Eco-
nomic, Social and Cultural Rights ICESCR), the CESCR, in its Gen-
eral Comment No.15 (2002), elaborated the content of the human right
to water as embedded in several of the covenant’s articles.”? Concluding
that water is a human right, the Committee emphasizes the interdepend-
ence between human rights in general — the right to health, the right to
food, the right to life and human dignity enshrined in the International
Bill of Human Rights — and access to water. Recognizing that water is
required for a range of different purposes that are essential for human life,
the CESCR signalled four elements: water must be adequate for human
life, it must be safe, available, and affordable. In principle, this focus on
indivisibility thus opens the door for including all types of water use, as
long as they are significant for livelihood, health, and life. In contrast, the
UN General Assembly Resolution 64/292 (passed in 2010) on the Hu-
man Right to Water and Sanitation, despite its general title, focused more
narrowly on drinking water and sanitation, while remaining silent on the
right to water for broader livelihood needs.

At a regional level, the Southern African Development Community
(SADC) water policy of 2005 went a long way toward recognizing the
need to prioritize water for sanitation, domestic, and livelihood needs in
order to promote food security, better health, and poverty prevention.”
This policy is backed up by the Protocol to the African Charter on Hu-
man and Peoples’Rights on the Rights of Women in Africa (the Maputo
Protocol), which obliges contracting States to take all appropriate mea-
sures to ‘provide women with access to clean drinking water, sources of
domestic fuel, land and the means of producing nutritious food.”* In dis-
cussions at the regional level, African countries have considered the inter-
relatedness of the right to water with other issues such as sanitation and
human settlements, water for food security, protecting ecosystems and
livelihoods, water and climate, financing water infrastructure, integrated
water resources management, water allocation, water wisdom, and wa-
ter governance.” The African Union heads of state at the African Union
22 CESCR (2002); CESCR (2000).

23 Southern African Development Community (SADC) Regional Water
Policy, August 2005.

24 Adopted by the 2nd Ordinary Session of the Assembly of the Union,
Maputo, CAB/LEG/66.6 (Sept. 13, 2000), entered into force Nov. 25, 2005.

25 See e.g. Pan-African Implementation and Partnership Conference on
Water: 8-12 December 2003 in preparation for the CSD Meeting.
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Summit on Water and Sanitation held in Sharm El-Sheikh in Egypt in
2008 committed to accelerating the achievement of water and sanitation
targets set in the Millennium Development Goal (MDG). They noted
that many countries were not on track to meet the MDG target of re-
ducing by half the proportion of people with access to drinking water and
sanitation by 2015.%

'The Kenyan study (Chapter 3) explores how the human right to water
is adopted and resisted in a post-conflict country where land and water
have been privatized and reforms that require redistribution are highly
contested. Kenya is signatory to the CEDAW, the Maputo Protocol, and
the ICESCR, but abstained from voting for the UN General Assembly
Resolution 64/292 “The human right to water and sanitation.” The Ken-
yan government has mainstreamed the MDGs in the country’s Vision
2030, a policy blueprint launched in 2008 that seeks to transform Kenya
into a middle-income economy by the year 2030. The Constitution of
Kenya promulgated in 2010 includes the rights to water and sanitation
in the Bill of Rights.?” By grouping the right to water together with other
social and economic rights, the Constitution implies a right to affordable
water for personal, domestic and livelihood uses. It abolishes the age-
old exemption of tradition and culture from the requirements of gender
equality, thus making areas that were previously shielded from the ap-
plication of constitutional principles of equality and non-discrimination
subject to the gender equality principle (Musembi et al, 2010). There is,
however, a disjuncture between the dictates of the right to water in the
Constitution and the Water Act of 2002. The latter is in line with Kenya’s
adoption of the IWRM policy based on the cost-recovery principle re-
sulting in high water tariffs that make water unaffordable for the poor. In
urban areas, many Kenyan households use a minimum of 20-25% of their
monthly income on water (see Chapter 5). The crafting of a revised water
law, aligned to the Constitution, to replace the 2002 Water Act is at an
advanced stage. A Water Policy was also prepared in 2012, incorporating
the spirit of the Constitution.

'The Malawi study (Chapter 7) addresses the options of using the hu-
man right to water as a means of addressing water poverty in a country
that has ratified the CEDAW, the Maputo Protocol and the ICESCR.
Malawi, like Kenya, abstained from voting for the UN General Assembly
Resolution on “The human right to water and sanitation.” The Malawi

26  Assembly/AU/Decl. 1 (XI) 2008.
27 Constitution of Kenya (2008) Article 43 (1)(d).
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study reveals that relevant state institutions have failed to implement the
right to water in the country. It has taken about fifteen years for the Wa-
ter Resources Bill to be passed by Parliament. Despite being assented
to by the President, the Water Resources Act of 2013 is yet to come
into force. However, a progressive interpretation of the Constitution does
provide for the right to water in the country. While the Water Resources
Act 2013 is gender blind, the Gender Equality Act of 2013, which is in
force, has no provision on water. The two pieces of legislation are, howev-
er, complementary in nature and equal in status by virtue of Section 48(2)
of the Constitution, and the two have to be read together. This implies
that women, on paper, have a right to access water and participate in wa-
ter governance on an equal basis with men. The Malawian water policy
(2005), which has been under revision since 2000, is based on the user
pay principle, which implies that communities, NGOs, and the private
sector will bear the cost of maintenance and operation. The Malawi Na-
tional Water Policy is, in the same vein, guided by the principle that the
protection and use of water resources for domestic water supply shall be
accorded the highest priority over other uses. The Water Resources Act
2013 adopts this policy approach by providing for the right to abstract
or harvest rain-water for domestic purposes without obtaining a license
from the minister, so long as one has lawful access thereto.

'The Zimbabwean study (Chapter 10) illustrates challenges associated
with the adoption and implementation of human rights in the context of
a continuous political and economic crisis which has led to breakdown
of the public water and sanitation infrastructure, political freedom, and
the rule of law. The Zimbabwean economic and political economic cri-
sis culminated in the breakdown of the water management system and
cholera outbreaks in 2008. Zimbabwe has ratified the CEDAW, the Ma-
puto Protocol, and the ICESCR. In 2010, the Government of National
Unity (GNU) voted for the UNGA Resolution 64/292. Section 77 of
the new Constitution, which was proposed by the Zimbabwean GNU*
and adopted by Parliament in May 2013, includes the right to water but
not the right to sanitation. It also provides protection against gender and
sex discrimination in all economic, social, cultural, and political spheres.
Defining gender balance as a national value, the 2013 Constitution calls
for proactive measures to promote the full participation of women in all

28 Agreement between the Zimbabwe African National Union Patriotic
Front (ZANU PF) and the two Movement for Democratic Change (MDC)
formations, on Resolving the Challenges Facing Zimbabwe (2008).
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spheres of Zimbabwean society on the basis of equality with men. The
new Water Policy, which was adopted by the GNU, recognizes the right
to clean drinking water and primary water and the right to gender equal
participation at all levels of governance. There is, however, no discussion
of the uncertain status of customary water uses. Furthermore, there is an
unresolved tension among the right to water in Section 77 of the Con-
stitution, the National Water Policy of 2012, and existing legislation that
lacks a clear obligation to provide water for an affordable price.

The South African study (Chapter 14) asks why the post-colonial state,
with its highly developed water infrastructure, well trained expertise, and
advanced legal framework, has failed to reduce the unequal distribution
of water. South Africa has ratified CEDAW and the Maputo Protocol
but not ratified ICESCR. However, the country voted for the UN Gen-
eral Assembly Resolution 64/292. South Africa’s strong protection of
women’s right to equality and public participation is enshrined in the
Constitution of 1996. The right to sufficient water and food is embedded
in the Constitution and The National Water Act of 1998, with the over-
arching goal of redressing race and gender inequities of the past. The Wa-
ter Act stipulates a Basic Human Needs Reserve, alongside an Ecological
Reserve. In 1999, a Free Basic Water policy was adopted that guarantees
every citizen a minimum quantity of safe and accessible water for free.
The study points to the continuities with the past and a too narrow in-
terpretation of the right to sufficient water in the Constitution, as well
as to water users’ inability to hold policy-makers and service providers
accountable in operationalizing the policy promises and implementing
the services. Chapter 14 elaborates the need for a broader interpreta-
tion of the constitutional right to sufficient water with reference to the
inequalities that are upheld by the national license system. South Africa
has a clear policy of redistributing access to water resources, which was
virtually entirely in the hands of white men, to black people. However, the
current operationalization of existing license systems ignores the consti-
tutional imperative of redressing inequities of the past by continuing to
ignore customary water uses in former homelands. Moreover, this system
is to the disadvantage of small-scale users who are obliged to apply for
a license. A straightforward possibility of redesigning the license system
continues to be ignored as well.

3.4 Legal gaps, tensions, and challenges

By grouping of the right to water together with other social and econom-
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ic rights (most importantly the right to food and health), the ICESR,
the Maputo Protocol, and the Kenyan, South African, and Zimbabwean
constitutions imply a right to affordable and available water for personal,
domestic and livelihood uses. All these international, regional, and na-
tional instruments recognize the indivisibility of human dignity, social
justice, equality, and non-discrimination and protection of the poor and
marginalized as basic principles.?’

Nonetheless, the laws and policies that frame water governance in
these four countries have remained divided between water resources
management for commercial and for domestic water supply. This division
also reflects the disjuncture between the norms that guide communities’
management of water and the state-laws carried over from the colonial
era. The lack of legal recognition of local customary water uses, as shown
above (3.2), leaves water for livelihoods, which is vital for women as pro-
viders of family food and income, in an uncertain legal position and de-
prived of state investments in water infrastructure. Furthermore, there is,
in many of these countries, a gap between the international and consti-
tutional right to water and sanitation that are based on the affordability
principle, on the one hand, and existing laws and policies that are based
on the cost recovery principle, on the other.

4. LocAL PERSPECTIVES

The local case studies from Kenya, Malawi, South Africa, and Zimba-
bwe describe how women — poor, middle class, married, single, elderly,
and disabled — are accessing water and sanitation and are participat-
ing in water governance in selected rural, peri-urban, and rural areas.
Applying the broad definition of water governance described above,
they explore how different institutions that are involved in water gov-
ernance at the local level navigate in a plural legal terrain where in-
ternational and national law coexist and interact with local norms and
practices. The studies demonstrate disconnects between local custom-
ary water governance systems that are based on a holistic perception
of water (use and management) and statutory water governance sys-
tems that are based on a strict division between domestic water service
provision and productive water resource management. They show how
these disconnects affect women’s rights to access water for personal,
domestic and livelihood needs and their right to participate in water
governance.

29 Article 10.
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4.1 Engendering the right to water: water for personal, domestic
and livelihood use

Women, as shown by the case studies from all the four countries, are
bearing primary responsibilities for fetching, storing, protecting, and
managing the household or family’s waters in urban, peri-urban, and ru-
ral areas. As part of their day to day chores, they take water from multiple
sources for multiple uses. In accessing water, they interact with a plurality
of institutions ranging from customary water governance systems and lo-
cal government institutions to humanitarian agencies, NGOs, and private
water vendors. The case studies describe how water is governed in rural
and peri-urban areas where the residents, from the colonial period up to
date, have been left to manage water with little if any state assistance. It is
thus not surprising that water governance in rural and peri-urban areas is
strongly influenced by the norms and practices that have been developed
by the local communities themselves. Making no strict division between
water for domestic and for productive uses, these local norms respond to
women’s needs as providers of care and food. On the other hand, they re-
inforce the gendered division of labour and distribution of resources and
power in the family and in the local community.

Kenya, as described in the case of the Marakwet water governance sys-
tem (Chapter 6), has a long history of customary institutions for gov-
ernance of water resources. These institutions play a vital role in water
resource management, particularly in the rural areas where two-thirds of
the country’s population lives. They have prevailed in spite of comprehen-
sive legislative and institutional water sector reform intending to create
a single legal and institutional framework. In view of the lack of public
investment in rural water infrastructure, customary institutions have to
a large extent provided the framework through which users develop wa-
ter infrastructure and manage the allocation and distribution of water
resources. The Marakwet study shows how the furrow system continues
to provide the primary source of water for both productive and domestic
uses among the group. The norms and institutions that govern access to
water and participation in water governance have their origin in the con-
struction of the furrows. They have evolved over generations in response
to the gendered division of labour, resources and power in the community.
While women are responsible for child care, household chores, and farm-
ing, the men are responsible for clearing land and maintaining the water
furrows. Women are, on the basis of their male family members’ contri-
bution to maintenance of the furrow system, allowed access to water for
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domestic, livelihood, and productive purposes. Since women do not par-
ticipate in the maintenance of the furrows, they are not included in water
governance. Due to the poor quality of the furrow water and the lack of
investment in drinking water infrastructure, the women are required to
walk long distances to access clean drinking water from public boreholes.
'The Marakwet case study thus points to the disjuncture between national
and community based norms and institutions. Above all, it demonstrates
the need for a contextual and integrated approach that, by taking into
consideration the legal pluralities that are at work, may contribute to the
realization of the right to water for livelihood.

'The water governance system in Domboshawa communal land in
Zimbabwe, which is described in Chapter 12, is embedded in a complex
structure of formal and informal institutions guided by a mixture of stat-
utory and customary norms operating at household, local, district, and
even national government level. So far, neither Zimbabwe National Wa-
ter Authority (ZINWA) and the catchment and sub-catchment councils,
which are in charge of water resources management, nor the Rural Dis-
trict Council, which is in charge of domestic water supply, have had much
presence in the area. The residents have, from the colonial era up to date,
been left to utilize existing water resources without asking permission
from local or central authorities. They have, like the Marakwet in Kenya,
invested in different forms of water infrastructure and developed norms
and institutions that govern their uses. There is hardly any recording of
the customary norms and practices that guide the management and use
of the common water sources in the area. Although the villagers are free
to avail themselves of water for gardening from rivers and dig wells at
their homesteads, there are, due to difterent investment capacities and in-
creasing pressure on land and water, significant differences between richer
and poorer families (and their womenfolk). The burden of women’s work
with regard to carrying water and watering vegetable gardens depends on
whether the family is wealthy enough to invest in pumps, dig wells, and
hire labour, and on the number of male household members involved in
gardening. In a situation of increasing competition over resources, poor
users, particularly poor and elderly women, are pushed to the margins
with regard to sanitation, safe drinking water, and water to grow food for
subsistence. Government plans to promote a more effective use of water
in communal areas, through implementation of the national water permit
system, do not sit well with the holistic way people in these areas manage
water. The study concludes that enforcement of the permit system will
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strengthen the position of the larger water users at the expense of small-
er and poorer users. Most importantly, it will undermine the customary
right to water for livelihood.

Malawi’s water governance structure is in the throes of change. The
government has, in line with the 1999 National Decentralization Policy
and the 2005 National Water Policy, committed itself to empowering
citizens to make decisions about the provision, operation and mainte-
nance of water facilities for domestic and irrigation uses at district level.
'The study of local water governance in Blantyre Rural Area, presented in
Chapter 9, focuses on the lowest local level unit related to water gover-
nance, which is the Water Point Committee (WPC). This is a ten-mem-
ber volunteer committee, elected by the user community and account-
able to their constituents to manage community boreholes. The WPC’s
governance of water is guided by the Community Based Management
approach adopted by the government in2002) The study illustrates how
state and community governance frameworks run concurrently in rural
areas in Malawi. It describes how state laws and policies interact with lo-
cal norms in the regulation of access to and control of water facilities and
resources in a situation where the majority of community members are
unaware of government laws and policies. The WPC'’s regulatory func-
tions are, in practice, based on a mixture of government policies and the
unwritten customary norms and values that the people in the area are fa-
miliar with. An example is the regulation of borehole water. The borehole
rules that have been developed by the WPC give community members
who have made a monthly contribution access to water for domestic uses
without restriction on the volume of water collected. Domestic use has,
with a view to women’s critical role in the provision of food, been defined
broadly so as to include water for growing food in homestead gardens.
On the other hand, the WPC members have not taken any initiatives
to ensure that poor community members who cannot afford to make
monthly payments, most importantly poor women with children, get ac-
cess to borehole water. This draws attention to the mixed role of WPC
members as mediators between state policy, which is based on the cost
recovery principle, and community norms and values emanating from the
perception of water as life. The study also points to the lack of knowledge
about the human right to water and the lack of a sense of a duty to engage
with state authorities to ensure that all the community members have
access to safe water.

'The local case study in South Africa (Chapter 16) on the Flag Boshielo
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scheme analyses the implications for women of the revitalization policy
of irrigation schemes in former homelands. In the past, these schemes
were mainly cultivated by women, but managed by apartheid governance
structures. The schemes largely collapsed when these structures were
dismantled post-1994. The revitalization policies continued the apart-
heid model of centralized and highly mechanized large-scale farming,
in which government subsidizes expensive irrigation equipment. In the
Flag Boshielo scheme, the government also experimented with the un-
tested technology of floppy systems. In the adopted model of the joint
venture, the (white and male) strategic partner obtained half of the prof-
its, while the other half was for ‘the’ community, represented primarily by
young men. Thus, elder women especially lost their already very limited
rights to irrigated land and water, as well as their chances of participating
in irrigation governance. Moreover, their earlier use of canal water for
informal and formal gardening and other uses became forbidden. As a
coping strategy, women started using a new separate water supply system,
supposedly for domestic uses only, for gardening, without paying the ex-
traordinarily high water bills. The whole irrigation revitalization project
became a failure. All five communities chased out the strategic partner
during or after the first contract, with major intra-community tensions.
In three communities, the irrigation schemes have been abandoned. In
the fourth scheme, the government continues subsidizing even the oper-
ational costs. In the fifth scheme, the conflicts escalated to the extent that
the house of the female leader of the cooperative was burnt, so she had
to flee the village, while young men engaged with a new strategic partner.

Providing access to water for not only for domestic uses, but also for
growing, preparing and selling food and other products that are vital for
family welfare and food security local customary norms is, as we have
seen, a key element in the realization of the right to water as a part of
the right to food, the right to health, and the right to an adequate living
standard. As shown by the research, the customary norms that oblige
the community members to share water with those in need have been
weakened through reforms that, to enhance a more effective use of the
communities’ water resources, have introduced measures like membership
tees. While there is, on the one hand, a need to ensure that customary
norms recognizing women’s water needs as providers of care and food are
respected and protected, there is, on the other hand, a need to consider
how these customary norms are also placing a series of water-related du-
ties on women and girls that are not shared by men and boys. The capac-
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ity of living customary law to evolve and reflect the changing demands
of sustainability and substantive gender equality should, however, not be
overlooked. Recognition of a broad notion of a right to water for liveli-
hoods is important in that it overcomes the disjuncture between custom-
ary and statutory law and also the conceptual and administrative divides
between productive and domestic spheres: these norms and spheres are in
practice often indivisible for poor rural and peri-urban African women.

4.2 Intersectional perspectives: vulnerabilities of poor women
and the environment

Human rights demand that attention be given to how difterent groups of
women experience marginalization and rights violations, which is linked
not only to sex/gender, but also to other aspects of their identities. The
case studies presented in this book demonstrate that although poor and
marginalized women should, from a human rights and constitutional
rights perspective, be given priority, they often find themselves at the
bottom of the water hierarchy.

In Malawi, the cost recovery principle, which forms the backdrop of
Malawi’s decentralized water governance system, is implemented with-
out due consideration of the needs of poor users. This is described in
the studies of rural water point committees and peri-urban water user
associations presented in Chapters 8 and 9. The study of Nkoloti Water
User Association (WUA) in Blantyre shows how the introduction of this
governance model led to an increase in water kiosks providing safe water.
Yet the WUA, who oversees the pricing of water, made no efforts to en-
sure a pricing system that catered for the needs of the very poor. The local
community was treated as a homogeneous group that was equally able to
afford the increasing cost of water. As a consequence, the most vulnerable
groups, such as widows looking after HIV orphans, the elderly, and the
disabled who could not afford to pay, had their needs met through an
array of other sources, a majority of them classified as unsafe.

In Zimbabwe, the breakdown of the country’s rural and urban water
infrastructure has led to a situation where poor users are pushed to the
margins (Chapters 11, 12 and 13). Those who have suffered most from
the breakdown of public water and sanitation services are poor wom-
en nursing infants, caring for children, or looking after the disabled, the
sick, and the chronically ill. The ‘rights based’ emergency interventions by
humanitarian agencies and international donors have, as shown by the
Zimbabwean case studies, not taken the necessary measures to ensure
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that elderly, disabled and displaced rural and urban women have access to
clean water and sanitation. In Harare’s high density areas these develop-
ments have led to an increased use of alternative water sources, particu-
larly shallow wells in backyards and wetlands. The customary norms that
guide people’s use of these sources are prohibited by state laws and mu-
nicipal by-laws for health reasons and to preserve ground water resources.
With water metres being introduced without due consideration for the
increasing number of poor urban people who are unable to pay for water,
poor people’s reliance upon open-access water sources and the subsequent
depletion of the environment are increasing.

In Zimbabwe, the Fast Track Land Reform Programme further
demonstrates how intersectional discrimination shapes access to water
as well as environmental concerns. The programme, which involved the
invasion of white-owned large-scale commercial farms, resulted in a dra-
matic change of circumstances for farm workers. As a result of violent
evictions, they lost their jobs and homes, including access to sanitation
and water for domestic and livelihood use. The study of A1l resettlement
farms in Mazowe Catchment in Zimbabwe (Chapter 13) shows how dis-
placed farmworker women’s urgent need for clean water and sanitation
was neglected by national, local and international humanitarian actors in
the aftermath of the cholera outbreaks in 2008. This study also illustrates
the limit of the community based customary norms that establish a duty
to share clean drinking water. Viewing the farmworkers as aliens, the
new settlers, who had taken over the formerly white-owned farms, did
not see themselves as obliged to share available sources of clean drinking
water with them. However, in some instances, local traditional leaders,
making reference to the customary norms guaranteeing everybody water
and food, gave displaced farmworker women permission to access garden
land close to the rivers in the area. In these instances, the customary right
to livelihood prevailed, despite the traditional leaders’ duty to protect the
land close to the river bank in conjunction with the Environmental Man-
agement Agency (EMA).

At the bottom of the water hierarchy in Kenya are, contrary to inter-
national and constitutional priority principles, farmworker women. The
study of migrant farmworker women in the flower and horticulture grow-
ing industry in the Lake Naivasha Basin in Kenya (Chapter 4) demon-
strates significant differences between women belonging to socially dis-
advantaged minority groups and women belonging to ethnic majority
groups. The research shows that the human right to water for farm work-
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ers living in the informal settlements is at the bottom of the water use
hierarchy even though it should be given priority from a human rights
and constitutional rights perspective. Furthermore, it demonstrates how
individual and corporate owners of land around the lake limit access to
water from the lake for domestic and livelihood use by subsistence farm-
ers and farm workers by fencing off their land, which they use to grow
flowers and vegetables for commercial purposes. There is disproportionate
allocation of water resources from the lake, with the poor having the least
while the rich take up most of the water.

All in all there is, as demonstrated by these studies, a close link be-
tween the intersecting vulnerabilities of women from poor and stig-
matized groups and the increasing pressure on the environment. Poor
women’s use of unsafe open access water sources is often a response to a
situation where the state fails its duty to provide. Clearly, there is a lack
of water services delivery that acknowledges the right to water for do-
mestic and livelihood uses as a means of preventing poverty, inequality
and environmental degradation.

4.3 Water access through participation, legal knowledge and
empowerment

The right to water and sanitation is not only a right to the actual deliv-
ery of water or toilets. From a gender, human rights, and development
perspective, these rights are seen as closely intertwined with the right to
participation. International human rights discourse on water and devel-
opment assumes that empowering women may be one of the most suc-
cessful mechanisms for better delivery of water and sanitation at the level
of local and national government.*

Gender representation in national and local water governance struc-
tures is, in all the four countries, required by law or policy. However, the
national and local water governance structures, which on paper set out
to democratize and decentralize water management, are often not op-
erational or play a marginal role in comparison with other customary,
social, and political structures. In Kenya and Malawi, water user associ-
ations requiring women’s participation have been made part of a decen-
tralized water governance structure (Chapter 3 and 7). The South African
governance system of stakeholder-based catchment management agen-
cies, which makes female participation mandatory, has only been fully
implemented in two out of nine catchments (Chapter 14). Zimbabwe’s

30 UNDP, 2006, pp. 47-8.
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stakeholder-based governance structure, which due to the political and
economic crisis is dysfunctional, has until the 2012 Water Policy lacked
provisions for women’s participation (Chapter 10).

In rural areas, where community-based water management structures
have prevailed, the role of women in water governance is highly depen-
dent on the way in which gender relations are defined through family and
kinship relations. Among the Marakwet in Kenya, women’s access to wa-
ter for their diversified livelihood strategies is dependent on their rights
and duties within the family and the group. In this patrilineal group,
male-dominated norms concerning design, construction, and mainte-
nance of furrows constitutes an exclusion of women from the direct role
of decision making (Chapter 6). Yet these customary norms are not writ-
ten in stone. Younger women who are taking up commercial farming are
acquiring knowledge about the operation of the furrow system and are
gradually assuming a role in water governance. This shows how the cus-
tomary furrow governance system constitutes a form of living cus-
tomary law which is evolving in response to changes in society. Similarly,
the study of water governance in Domboshawa communal land in Zim-
babwe (Chapter 12) shows how the work of NGOs seeking to enhance
women’s access to resources and participation in natural resource man-
agement is making its mark on the coexisting forms of natural resource
governance, ranging from chiefs and headmen to local government.

Where participatory water governance structures have been put in
place, women’s actual influence on the governance of water is often lim-
ited, despite increasing numbers of women in local water governance.
The study of Nkolokoti Water User Association (WUA) in Blantyre in
Malawi, presented in Chapter 8, shows how the gendered division of la-
bour was manifest at the operational, management, and decision-making
levels. At the operational level, women served as sellers of water, while
men were serving as inspectors, guards, plumbers, and administrators.
The decision-making level was, however, dominated by men. This was
ascribed to a combination of stereotypical gender perceptions and lack
of clear and consistent rules concerning the inclusion of women in the
WUA decision-making structures.

Furthermore, downward accountability is often lacking in the imple-
mentation of decentralized and participatory plans and policies for wa-
ter governance. The Nkolokoti case study of Water Users Associations
(WUA) is again illustrative: in these decentralized water institutions,
focus on notions of sustainability and water bills recovery is overshad-
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owing other goals, including user participation and social equity. The
rhetoric on women’s participation was more about paying for water bills
and selling water than influencing the actual decision making. Further-
more, as shown by the study of rural Water Point Committees in Blan-
tyre (Chapter 9), the effective control over the decision-making process is
often not entirely within the hands of the committees on which women
sit as members. Elite male hijack often stalls women’s ability to exercise
positive influence in decentralized water governance structures such as
WPCs. Lack of knowledge about international human rights, in combi-
nation with the unclear status of the right to water under Malawian law,
is another factor that weakens the ability to negotiate improved access to
water in the shadow of law.

'The Mathare case study from Nairobi in Kenya shows that Water User
Associations created under the Water Act (2002), intended to facilitate
citizen participation in water governance, have not made their presence
felt at the community level (Chapter 5). The study, which shows a low
level of awareness about these bodies, suggests that the state has failed
to take measures to promote community awareness of their existence.
Moreover, provision of water and sanitation services is intertwined with
insecurity, subjecting women to harassment from youth gangs and war-
ring political factions. Yet the most significant barrier to realization of the
right to sanitation and the right to water in this context is not ascribed to
the lack of participation, but to the lack of regulation of the conduct of
private land owners and landlords.

'The Zimbabwean peri-urban and urban studies (Chapters 11 and 12)
show how women’s influence on local water governance is negatively af-
fected by the highly violent political climate in which water and sanita-
tion, both at the national and local level, has become an arena of politi-
cal contestation between the ZANU-PF and MDC parties. Women in
peri-urban areas and in Harare’s high density areas are, under these dif-
ficult circumstances, providing the critical co-ordination required for the
management of public boreholes and have stepped in to clean up sewage
from burst pipes in urban neighborhoods. This has, however, put an addi-
tional burden on them, as they still have to attend to their own household
duties as wives and mothers. Even though many women are aware of
their rights, attempts to make local and national government accountable
are inhibited by the highly polarized and often hostile male-dominated
political environment. Yet residents’ organizations in both peri-urban and
urban high density areas are, within these social and political limits, us-
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ing the right to water embedded in international human rights law and
the Zimbabwean Constitution to hold national and local government
accountable.

Women’s ability to enhance the right to water through participation
in water governance is influenced and shaped by a range of factors. These
include gender stereotypes, but also political processes resulting from
the interaction and contestation of diverse stakeholders involved in the
‘governing’ of access to water, as these stakeholders are endowed with
differing forms and varying degrees of power, authority and influence.
Whether and to what extent women will be able to use the right to water
and the right to participation as a tool for change depends on a clearer
construction of the right to water for personal, domestic and livelihood
uses under national law, as well as on women’s legal knowledge about
their social, economic, civil, and political rights, and on women’s agency,
power, and capacity to make duty bearers liable.

5. CHALLENGES FOR INTERNATIONAL AND NATIONAL LAw

'The national and local case studies presented in this volume demonstrate
the complex legal situations that the realization of the human right to
water and the right to participation in water governance give rise to in the
context of a plurality of coexisting, interacting, and sometimes conflicting
norms and institutions. From a grounded and intersectional gender per-
spective, this book points to the need for greater integration and harmo-
nization between international, national and local norms. In particular,
it points to the need to carefully consider how legal pluralities in some
situations may be a resource that facilitates poor and marginalized wom-
en’s access to water, while in other situations it may produce and reinforce
intersecting gendered and classed forms of exclusion.

The human right to water as embedded in constitutional law in the
four countries conceives of water for life, health, and food as intrinsically
linked. The indivisibility of socio-economic rights is especially important
for poor African women’s rights to sufficient water for drinking, cook-
ing, cleaning, gardening, cropping, and small-scale enterprises that are
the mainstay of their diversified livelihoods. The statutory laws, policies,
and institutions that govern water in these four countries are nonetheless
based on a strict division between productive and domestic uses. They
operate, like the colonial water laws, without due consideration for the
existence and effectiveness of integrated local community-based norms,
customs, and practices whereby the majority of poor rural and peri-urban
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women obtain access to water for domestic and livelihood use.?! These
customary norms and institutions constitute key elements in the realiza-
tion of food security and poverty reduction, particularly given the con-
cerns of women as food producers. Therefore, states have an obligation to
ensure that these norms and institutions are respected and protected in
national water laws and policies. Under growing competition for water,
these uses should be legally protected, which may imply that large-scale
water users have to give up some of their water uses. A possible way
forward, implying water reallocation from the haves to the have-nots, is
the transformative legal tool of priority General Authorizations for black
female and male small-scale users, which is currently being considered in
South Africa and is described by Van Koppen and Schreiner in Chapter
15 in this volume.

Another key concern is the gap between the international and consti-
tutional right to water and sanitation for an affordable price, on the one
hand, and existing law, policies and practices that are based on the cost
recovery principle, on the other. At the bottom of the water hierarchy are,
contrary to international and constitutional priority principles, the poor-
est and most vulnerable women such as displaced women, farmworker
women, and poor widows looking after HIV orphans. While decentral-
ized water governance has led to improved access to water for those who
can pay, it has also led to a situation where poor users are excluded and
have to resort to unsafe common water resources. From this perspective,
the cost recovery principle needs to be reconsidered in the light of the
right to affordable water for domestic and livelihood uses as a means of
preventing poverty, inequality and environmental degradation.

'The legal recognition of women’s right to participation is reflected in
an increasing number of women in local water governance institutions
that form part of a decentralized state governance structure. Yet the cus-
tomary norms that have developed outside the realm of the national laws,
policies, and institutions are often based on a gender hierarchy that re-
flects the gendered division of labour, resources, and power within the
community. These norms often assign women an inferior position in the
community’s governance of water, and have a spillover effect on women’s

31 See e.g. the interface between water reforms in Kenya and established
traditional water governance norms and institutions among pastoralist
communities in Northern Kenya in Kameri-Mbote, P. and Kamau Mubuu, “The
Role of Traditional/Religious Institutions in Influencing Gender Relations and
Gender Discriminative Practices and Scope for Changing the Negative Trends’,
Study carried out for SNV (2014) On file with the authors.
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participation in local institutions that are part of the national water gov-
ernance system. Thus, without an ‘empowerment’ component addressing
water-related gender stereotypes as well as women’s agency to assert their
social, economic, civil and political rights and their capacity to hold wa-
ter service providers accountable, there is a danger that the concerns of
women will continue to be neglected in both local and national water
governance.
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Chapter 2

Turning the Tide: Engendering the Human Right to
Water and Sanitation

Anne Hellum, Ingunn Ikdahl and Patricia Kameri-Mbote

1. WATER As A HumAN RIGHTS ISSUE: SOUTHERN AND EASTERN AFRICAN PER-
SPECTIVES ON GENDER AND WATER GOVERNANCE

The observance of human rights, including socio-economic rights, par-
ticipation rights and non-discrimination rights, is critical to good water
governance. International human rights norms demand that priority be
given to water and sanitation for vulnerable groups such as the very poor,
displaced, disabled and elderly, and for women and children within all
these groups. Gender-equal participation in water governance is, in hu-
man rights theory, seen as one of the most important mechanisms to real-
ize the right to water and sanitation. If implemented, these human rights
have the potential to combat poverty, promote health and food security,
and ease the caring and household burdens that hamper the realization
of African women’s enjoyment of a wide range of social and economic
rights.

The human right to water and sanitation is receiving increasing at-
tention, and its normative content is becoming clarified through inter-
national human rights scholarship and statements from a range of UN
institutions.! Through national and local studies from southern and east-
ern Africa, this book explores how the right to water and sanitation is re-
spected, protected and fulfilled by international, national and local actors

1 'There is a growing body of legal literature addressing the human right to
water, see McCaffrey, 1992; Gleick, 1996, 1998; Salman and Mclnerney-
Lankford, 2004; Filmer-Wilson, 2005; Riedel and Rothen, 2006; Cahill-Ripley,
2011; Winkler, 2012; Windfuhr, 2013; Bulto, 2014; Langford and Russel (2015
forthcoming).
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involved in water governance. Water governance, in a narrow sense, con-
sists of the exercise of state authority through national institutions, laws
and policies in order to provide access to water and sanitation. However,
the studies presented in this book provide a picture of the multiplicity of
norms that are applied by different co-existing and overlapping national
and local institutions that in practice govern water. These are national
and local government bodies, international and national development
agencies, humanitarian organizations, non-governmental organizations
(NGOs), local communities and families. Together, these constitute ‘plu-
ral water governance’in the broad sense defined in Chapter 1 (Franks and
Cleaver, 2007).

This plurality of co-existing, interacting and sometimes conflicting
norms and institutions pose challenges regarding the interpretation and
implementation of the human right to water and sanitation. Inequality in
access to water supply and water resources tend to disproportionally affect
poor and marginalized women, men and children and is due in part to
prevailing cultural, gendered and socio-political norms (HLPE 2015, 26).
'The overall aim of this chapter is to set out a human rights framework
that addresses some of the challenges that plural water governance poses
from a gender perspective. Two lines of inquiry follow from this aim.
Firstly, while the right to water and sanitation is a human issue, its inter-
pretation must, as pointed out in Chapter 1, be ‘engendered’ to respond
to the concerns and experiences of socially and economically marginal-
ized women in different social, cultural and economic contexts (Fredman,
2013). Given the legal pluralities that have a bearing on water related
rights and duties, this requires a dual perspective of women as members
of a group that both controls and holds water and land collectively, and
as individual citizens with a right to equality and protection against dis-
crimination. Secondly, the implications that the plurality of norms, actors
and institutions involved in water governance have for the interpretation
and the realization of both rights and duties must be considered. Insofar
as duties are concerned, the multifaceted character of water governance
complicates the question of attendant responsibilities: which actors hold
human rights obligations, and how can specific actors be held accountable
for the outcomes?

Against this background, this chapter sets out a human rights frame-
work that addresses the rights of individuals and groups and the corre-
sponding obligations of the actual duty bearers. Three rights form the
centre of attention: the right to water and sanitation, the right to partici-
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pation, and the right to equality and non-discrimination.

The chapter unfolds in ten sections.? Following the introduction in
Section 1 an ‘engendered’, integrated and contextual approach to the
human right to water and sanitation is presented as the methodological
point of departure for the analysis in Section 2. Section 3 shows how
the location of water at the intersection of environmental concerns and
human needs, and its multiple uses for drinking, health and food produc-
tion, have shaped its path towards being considered a human right. The
chapter proceeds by presenting key elements of the right to adequate,
available and affordable water (Section 4), and the right to sanitation
(Section 5). Section 6 turns to the content of state duties, focusing on the
duty to respect and protect the right to water in contexts of plural water
governance, while Section 7 highlights duties associated with non-dis-
crimination. The right to participation in water governance is discussed
in Section 8. In Section 9, the obligations of international development
actors are outlined. By way of conclusion Section 10 points to the contex-
tualization of the right to water may as the pathway for looking beyond
water for drinking purposes and including water for livelihood - life, food
and health.

2. ToOWARDS AN ‘ENGENDERED’, INTEGRATED AND CONTEXTUAL APPROACH

'The human right to water and sanitation arguably reflects the growing
recognition of the significance of social and economic rights in address-
ing poor urban and rural women’s basic concerns as providers of food
and care for young, sick and elderly family members. Overall, this right
enhances the degree to which international law responds to the concerns
of socially and economically marginalized women.’

Furthermore, the human right to water and sanitation illustrates the
indivisibility and interrelatedness of human rights. Superseding the di-
vides among civil, political, social and economic rights, it is closely related

to the rights to life, health, food, livelihood and equality, and is embed-

2 Sections 2,3 4,6, 7, and 8 are based on Anne Hellum’s article ‘Engendering
the human right to water and sanitatior’, forthcoming in Langford and Russel
(forthcoming 2015). Sections 3 and 5 are based on a draft by Patricia Kameri-
Mbote and Sections 5 and 9 on a draft by Ingunn Ikdahl. The authors have
commented and contributed to all the sections.

3 As the principal forms of oppression against large groups of women operate
in the socio-economic domain, feminist scholars have argued that international
law, by according priority to civil and political rights, has little to offer women,
see Charlesworth et al. (1991).
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ded in the ICESCR, the CEDAW and the CRC.* Feminist social rights
scholars, such as Dianne Otto (2001), have emphasized the potential of
the concept of indivisibility of human rights as a principle that can assist
in protecting and promoting women’ social and economic entitlements.
Otto sees the indivisibility principle, embedded in a number of declara-
tions, as:

...a response to the gendered hierarchies and exclusions of human rights
law itself. The appeal of the idea of indivisibility is that it suggests an
organizing principle that highlights interconnections, interdependen-
cies, and holism in the increasingly fragmented paradigm of human
rights. (Otto, 2001: 66)

'The indivisibility of socio-economic rights is especially important for
poor African women’s rights to sufficient water for domestic and liveli-
hood uses. Water-dependent gardening, cropping, livestock, brick-mak-
ing, crafts and small-scale enterprises are, as shown in this book, the
mainstays of their diversified livelihoods (Chapter 1). In this context, a
right to water is also a prerequisite for the realization of the rights to food,
health and livelihood.

However, the indivisibility of the rights associated with water and sani-
tation is not fully recognized. A pertinent example is that while Article 11
of the ICESCR, stating the right to an adequate living standard, is a key
foundation for the right to water, the UN General Assembly Resolution
64/292 on the Human Right to Water and Sanitation® remains silent on
water for broader livelihood needs, thus apparently limiting the right to
merely sanitation, clean drinking water, and water for domestic and person-
al use. This interpretation does not sit well with the holistic way in which
southern and eastern African women manage water from different sources
for multiple uses: water is not only necessary for domestic uses and sanita-
tion, but also for growing, preparing, and selling food and other products
that are vital for family welfare and food security. The multifaceted char-
acter of community-based water rights, which constitute the lifeline for
many poor rural and peri-urban families and women within them, calls into
question the strict division between water for domestic and for productive

uses underlying the UN General Assembly Resolution (2010).

4 International Covenant on Economic, Social and Cultural Rights,
Convention to Eliminate all Forms of Discrimination against Women,
Committee on the Rights of the Child.

5 UN General Assembly Resolution 64/292 on the Human Right to Water
and Sanitation (3 August 2010) A/RES/64/292.
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'The question of which specific types of water use are covered by the
right is examined in further detail below. But at a general level it also
points to the question of whether the human right to water and sanita-
tion is merely ‘extended to women’ or whether it is truly ‘engendered’, in
line with the distinction drawn in Sandra Fredman’s approach to social
and economic rights:

As a start it is necessary to recognize the distinctive nature of wom-
en’s experience of poverty and disadvantage. This suggests that it is
not sufficient simply to extend socio-economic rights women. Instead,
socio-economic rights need to be recast in the light of the demands of
substantive gender equality. Substantive gender equality goes beyond
treating women in the same way as men and requires transformative
measures. This in turn entails reconceptualizing the rights themselves.

(Fredman, 2013: 218)

In order to contribute to an ‘engendered’ interpretation of the right
to water and sanitation that responds to the way in which southern and
eastern African women access and use water, this chapter takes a con-
textual approach to human rights. The case studies inform both the legal
problems we address and the interpretations we provide. In its General
Comments, the Committee on Economic, Social and Cultural Rights
(CESCR) has acknowledged the importance of cultural contexts in de-
fining the content of rights.® In sub-Saharan Africa, where appropriation
of land and water for commercial purposes is escalating, poor rural and
peri-urban communities’ customary uses of land and water are endan-
gered.” This has severe consequences for African women’s crucial role in
the food security of households: women produce between 60 and 80% of
food crops.® These developments underscore the need for context-sensi-
tive interpretations of the right to an adequate standard of living, as found
in Article 11 of the ICESCR, including the right to food and water for
personal, domestic and broader livelihood uses.

'The recognition of the indivisibility of rights and the need for ‘engen-
derment’ of rights further calls for an integrated approach to the different

6 See for example CESCR General Comment No. 4, The right to adequate
housing (1991), E/1992/23, annex III.

7 See the Final Study of the Human Rights Council Advisory Committee on
Rural Women and the Right to Food, A/HRC/22/72 (2012) and the Report of
the Special Rapporteur on the Right to Food, A/HRC/13/33 (2009).

8 See Final study of the Human Rights Council Advisory Committee on
Rural Women and the Right to Food, A/HRC/22/72 (2012).
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parts of the human rights system. Rather than looking at the human
right to water under article 11 of the ICESCR in isolation, this chapter
includes the regulatory framework offered by CEDAW and the Protocol
to the African Charter on the Rights of Women (the Maputo Protocol).’?
'The added value of these instruments is that they take a gender-specific
approach (Farha, 2008: 553; Holtmaat, 2013; Hellum and Aasen, 2013:
634). CEDAW Article 14 (1) addresses the social and economic rights of
rural women and obliges states to ‘take into account the particular prob-
lems faced by rural women’as well as the ‘significant roles that rural wom-
en play in the economic survival of their families.” Furthermore, CEDAW
and the Maputo Protocol address the gender stereotypes that underlie ru-
ral and peri-urban women’s and girls’ disproportionate responsibility for
domestic chores, including fetching and securing safe water for domestic,
personal and livelihood uses. Article 5(a) of the CEDAW and Article 2.2
of the Maputo Protocol place an obligation on State Parties to take all ap-
propriate measures to eradicate gender stereotypes embedded in norms,
beliefs or practices. As gender-specific instruments seeking to transform
asymmetrical gender relations, these instruments constitute an import-
ant supplement to the international water rights discourse, which takes a
gender-neutral and symmetrical approach to social and economic rights
in general and to the human right to water and sanitation in particular.

3. BACKGROUND: FrROM THE STockHOLM AND DUBLIN PRINCIPLES TO THE HUMAN
RIGHT TO WATER AND SANITATION

Water not only has multiple uses such as drinking, health and production
of nutritious food but is also located at the intersection of environment
and human needs. These intersections form the broader international pol-
icy context that has shaped the path towards water’s being considered a
human right.

The international environmental discourse has a long-term history
of recognizing the relationship among environment, human needs, and
equality. A foundational document is the Stockholm Declaration of
1972, which provides, in Principle 1, that:

Man has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of

9 'The Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa, 11 July 2003, hereinafter ‘the Maputo Protocol’.

10 Declaration of the United Nations Conference on the Human Environment,
adopted June 16, 1972, hereinafter The Stockholm Declaration.
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dignity and well-being, and he bears a solemn responsibility to protect
and improve the environment for present and future generations.

To support the realization of this principle, the Declaration called for
an end to segregation, discrimination, colonialism, and other forms of
oppression. Principles 2 and 3 proceed to underscore both that ‘the natu-
ral resources of the earth, including the air, water, land, flora and fauna...
must be safeguarded for the benefit of present and future generations
through careful planning or management, as appropriate’! and that ‘the
capacity of the earth to produce vital renewable resources must be main-
tained and, wherever practicable, restored or improved.”

The Stockholm Declaration sowed the seeds for the concept of sus-
tainable development. As subsequent international agreements' have
elaborated on this concept, they have continued to attend to the relation-
ship between environmental protection, livelihood needs, equality and
human rights."

In a similar vein, the international water policy discourse contains rec-
ognition of the range of needs and concerns that must be balanced. Prin-
ciple No. 4 of the Dublin Principles’ states that ‘water has an economic
value in all its competing uses, and should be recognized as an economic

11  Stockholm Declaration, Principle 2.

12 Stockholm Declaration, Principle 3.

13 World Charter for Nature, adopted in UN General Assembly Resolution
37/7 (28 October 1982) A/RES/37/7; Our Common Future, report by the
Brundtland Commission on Environment and Development 1987 A/42/427
and the Rio Declaration on Environment and Development, adopted at the UN
Conference on Environment and Development (June 14, 1992).

14 The principle of sustainable development seeks to resolve tensions between
eco-centric and anthropocentric approaches to natural resource management.
Approaches that seek the preservation of environmental resources for their
own sake have been termed eco-centric (Goulder and Kennedy, 1996).
Approaches that value the maintenance of environmental resources on the
basis of their contribution to human satisfaction and welfare have been termed
anthropocentric (Cobb, 1988).

15 'The Dublin Statement on Water and Sustainable Development (hereinafter
The Dublin Principles) was adopted at the International Conference on Water
and the Environment (ICWE) in Dublin, Ireland 26-31 January 1992. The
conference was attended by 500 participants, including government-designated
experts. The Dublin Statement on Water and Sustainable Development
was commended to the world leaders assembled at the UN Conference on
Environment and Development in Rio de Janeiro in June 1992, see Report of
the United Nations Conference on Environment and Development (UNCED),
A/CONF 151/26.
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good,’ but, it continues, ‘within this principle, it is vital to recognize the
basic right of all human beings to have access to clean water and sanitation
at an affordable price.” Taking account of the close relationship among
water, gender and sustainable development, a common reference point is
Principle No. 3 of the Dublin Principles, which states that ‘Women play
a central part in the provision, management, and safeguarding of water.’

In practice, democratization, decentralization, good governance, gen-
der equality and sustainable water management have taken the stage
alongside economic considerations in international and national water
laws and policies informed by the Dublin Principles and by the Integrat-
ed Water Resources Management (IWRM) approach.

With the adoption of the Millennium Development Goals (MDGs)
in 2000, water for the poor moved to centre stage in international and
national development policies. Sanitation was added as a target of the
MDGs in 2002. States agreed to halve by 2015 the proportion of people
without sustainable access to safe drinking water and basic sanitation.'
We are now in 2015, and many African countries are yet to meet these
targets. Not surprisingly, water and sanitation for all are included in the
proposed Sustainable Development Goals (SDGs) for the post-2015 pe-
riod."” While the MDGs and the proposed SDGs also include targets on
water, sanitation and gender equality, they have been criticized for the
lack of explicit links to human rights. However, they have been comple-
mented by the rights-based approach to development in general, and the
development of the human right to water in particular.'®

'The human right to water has evolved through piecemeal international

16 See the UN General Assembly Resolution 55/2, the United Nations
Millennium Declaration (18 September 2000), A/RES/55/2.

17  See the Report of the Open Working Group of the General Assembly on
Sustainable Development Goals, (12 August 2014), A/68/970.

18 In order to integrate human rights into development planning, the
Secretary-General of the UN called for mainstreaming of human rights across
the entire UN system in 1997. As a follow up, in 1998, the United Nations
Development Programme issued a policy paper entitled Integrating human
rights with sustainable development’ (UNDP, 1998), in which it views human
rights and sustainable development as being inextricably linked. In a statement
on poverty of 10 May 2001, the UN Committee on Economic, Social and
Cultural Rights considered poverty as a multi-dimensional denial of human
rights and strongly advocated a human rights approach to poverty reduction

(CESCR statement, Poverty and the International Covenant on Economic,
Social and Cultural Rights, (May 10,2001) E/C.12/2001/10).
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law-making over time, through dynamic interpretation by UN human
rights treaty bodies such as the Committee on Economic, Social and
Cultural Rights, and by analysis from UN special mechanisms such as
the Special Rapporteur on the Human Right to Safe Drinking Water
and Sanitation. The importance of water for human rights is now rec-
ognized in a wide range of international Conventions, declarations and
other standards. Some elements of the right to water are given explic-
it recognition in various treaties. The Convention on the Rights of the
Child (CRC) Article 24 gives the child a right to clean drinking water as
an element of the right to health. Article 14.2 h of the Convention on the
Elimination of All Forms of Discrimination against Women states that
rural women have a right to ‘enjoy adequate living conditions, particularly
in relation to housing, sanitation, electricity and water supply, transport
and communications.” In Africa, the most recent manifestation of the
human right to water is Article 15a of the Protocol to the African Char-
ter on Human and Peoples’ Rights on the Rights of Women in Africa.
Addressing food security issues, this provision obliges contracting states
to take all appropriate measures to ‘provide women with access to clean
drinking water, sources of domestic fuel, land and the means of producing
nutritious food.”

Although water is not explicitly mentioned in the International Cove-
nant on Economic, Social and Cultural Rights, the CESCR, in its Gen-
eral Comment No.15 (2002), elaborated the content of the human right
to water, with foundations in several of the covenant’s articles.’” Water’s
centrality for basic needs led the Committee to approach the human
right to water as an element of the right to an adequate standard of living
in Article 11.1. This article establishes the right to an adequate standard
of living, ‘including adequate food, clothing and housing.”® According to
the dynamic interpretation of the Committee, the term ‘including’ indi-
cates that the catalogue of rights encompassing the right to livelihood is
not exhaustive. It must be adapted to changing social and economic con-
cerns, such as the global water crisis. Moreover, the Committee empha-
sizes the interdependence between access to water and the right to health
in Article 12.1, the right to food in Article 11.1 and the right to life and
19 CESCR General Comment No. 15, The right to water (2002),
E/C.12/2002/11, hereinafter CESCR GC 15. See also CESCR General

Comment No. 14, The right to the highest attainable standard of health (2000),
E/C.12/2000/4.

20 CESCR GC 15,see also CESCR General Comment No. 6, The Economic,
Social and Cultural Rights of Older Persons (1995), E/1996/22, paras 5 and 32.
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human dignity enshrined in the International Bill of Human Rights. In
principle, this focus on indivisibility could lead to considering all types
of water use under the right to water, as long as they are significant for
livelihood, health and life.

In 2006, the right to sanitation was included in the Guidelines for the
Realization of the Right to Drinking Water and Sanitation, adopted by
the UN Sub-Commission on the Protection and Promotion of Human
Rights.?" In 2007, the question of the ambit of the right to water was
again brought up when the UN Human Rights Council appointed an
Independent Expert (from 2011 Special Rapporteur) on the issue of ‘hu-
man rights obligations related to access to safe drinking water and sani-
tation.”” While the mandate thus supported the recognition of a right
to sanitation, it demonstrated a more narrow approach to the types of
water use included in the human rights protection. The UN General
Assembly Resolution 64/292 on the Human Right to Water and San-
itation was adopted in 2010, and despite its general title the resolution
focused on drinking water, while remaining silent on the right to wa-
ter for broader livelihood needs. The sharp distinction between water
for domestic and for productive water use has been understood as an
attempt to protect the right to water for basic personal and domestic
needs against commercial agriculture, which is one of the largest wa-
ter users (Windfuhr, 2013). It has also been seen as reflecting efforts
to balance the right to water against the concerns of the environment
(Tulley, 2005).

However, other strands of international legal development have re-
tained a broad approach to the scope of the right, encompassing a wider
range of uses of water. In February 2012, the HRC Advisory Com-
mittee presented its ‘Final study on the Advancement of the Rights
of Peasants and Other People Working in Rural Areas’ to the Human

21 'The guidelines were adopted by the Sub-Commission in its Resolution
2006/10, Promotion of the Realization of the Right to Drinking Water and
Sanitation (24 August 2006) A/HRC/Sub.1/58/L.11. The full text of these
guidelines is found in “The Realization of the Right to Drinking Water and
Sanitation, Report of the Special Rapporteur, El Hadji Guissé’ (2005), E/CN.4/
Sub.2/2005/25, July 2005). Hereinafter, ‘the UN Sub-Commission Guidelines.’
22 Human Rights Council Resolution 7/22 on Human Rights and Access to
Safe Drinking Water and Sanitation (2008), A/HRC/RES/7/22.
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Rights Council.” The report of the Advisory Committee takes steps to
recognize and to strengthen the protection of a wider right to livelihood,
encompassing both the right to land and the right to water. The failure
of states to harness water resources for both irrigation and drinking wa-
ter (for people and livestock) is seen by the Advisory Committee as a
key factor explaining the vulnerability of people working in rural areas.*
Annexed to the report is the Advisory Committee’s proposal for a Dec-
laration on the Rights of Peasants and Other People Working in Rural
Areas, which recognizes the rights enshrined in existing international in-
struments but also articulates new rights of peasants and other people
working in rural areas, such as the rights to land, seeds, and the means of
production, including water for livelihood production.

Overall, the very existence of the human right to water and sanitation
is no longer contested. While the question of which types of water use
can claim human rights protection remains an unsolved issue in the inter-
national debates, the legal foundations from which the right has emerged
form the point of departure for analysis of this question in the next part
of this chapter.

4. THE RiGHT TO WATER: ADEQUATE, AVAILABLE, ACCESSIBLE, SAFE AND
AFFORDABLE

What does the human right to water entail? As noted above, the multiple
legal bases for the right to water imply that an integrated approach, em-
phasizing the role of water for a range of rights embedded in difterent in-
ternational and regional instruments, is key to delineating the constituent
elements of the right. However, to structure the analysis, we make use of
the analytical framework provided in CESCR General Comment No. 15.

The latter presents several elements of the normative content of the
right to water.”” The Committee emphasizes that water must be adequate
for human dignity, life and health. The adequacy should not be interpret-
23 See The Final Study of the Human Rights Council Advisory Committee
on the Advancement of the Rights of Peasants and Other People Working in
Rural Areas (2012), A/HRC/19/75, paras 23 and 24.'The Advisory Committee
was mandated by the Human Rights Council to undertake a study on ways and
means to further advance the rights of people working in rural areas, Human

Rights Council Resolutions on The Right to Food, No. 13/4 (2010, A/HRC/
RES/13/4) and No. 16/27 (2011, A/HRC/RES/16/27).

24 'The Final Study of the Human Rights Council Advisory Committee on
the Advancement of the Rights of Peasants and Other People Working in Rural
Areas (2012), A/HRC/19/75, paras 31 and 35.

25 CESCR GC 15 paras 10-16.
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ed narrowly, and the factors of availability, quality and accessibility must
always be part of the assessment of adequacy.” Furthermore, enjoyment
of water shall be without discrimination and in line with the principle of
equality.?’

This section analyses the elements of adequacy, availability, quality, and
physical and economic accessibility from a contextual and ‘engenderment’
perspective. The non-discrimination component is elaborated in more de-
tail in Section 7.

4.1 Adequate water for what? Personal, domestic and livelihood
uses

Concerning the right to adequate water, a key question from the per-
spective of rural and peri-urban African women is whether the right to
water should be defined narrowly, covering only water for personal and
domestic use, or whether water for livelihood uses such as food produc-
tion in kitchen gardens should be included. As noted above, this has been
a contested question.

'The CESCR General Comment No. 15 is itself ambiguous. It repeat-
edly uses the term ‘water for personal and domestic use,” defined as wa-
ter that is necessary for drinking, personal sanitation, washing of clothes,
food preparation, and personal and household hygiene.?® The amount
necessary to satisfy personal and domestic needs will, according to the
Committee, vary with climatic conditions as well as individual health
conditions, such as people living with HIV/AIDS and pregnant and lac-
tating women.” While it is difficult to convert these varying needs into
general standards, the World Health Organization has held that 20-25
litres per person per day constitute the absolute minimum. The right thus
clearly extends beyond the right to ‘safe drinking water’, which was the
focus of the UN General Assembly’s Resolution 64/292.

However, while the CESCR General Comment No. 15 states that pri-
ority in the allocation of water must be given to such personal and do-
mestic uses, it also demonstrates a wider understanding. Priority should
also be given to water resources required to prevent malnutrition, starva-
tion and disease.” The scope and extent of the human right to water is
thus defined through its link to the right to life, the right to food, and the
26 Ibid. paras 11-12.

27 Ibid. paras 13-16.
28 Ibid. para.2.

29 Ibid. para.12a.
30 Ibid. para.6.
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right to health. Along the same lines, the Committee argues that priority
must be given to water required to meet the core obligations of each of the
Covenant rights (emphasis ours).*

Further elaborating the indivisibility of the right to water, the right to
adequate food, and the principles of non-discrimination and equality, the
CESCR Committee placed particular emphasis upon access by disadvan-
taged and marginalized farmers: ‘Attention should be given to ensuring
that disadvantaged and marginalized farmers, including women farmers,
have equitable access to water and water management systems, including
sustainable rain harvesting and irrigation technology.™

The UN Sub-Commission Guidelines (2006) take a similarly ambigu-
ous approach. A statement demanding priority to essential personal and
domestic uses of water is accompanied by the statement that ‘marginal-
ized or disadvantaged farmers and other vulnerable groups should be giv-
en priority to water resources for their basic needs’in order to realize the
‘right to adequate nutrition and the right to earn a living through work.

Some human rights scholars have argued for a strict distinction be-
tween rights, emphasizing that water for growing family food in kitchen
gardens should be considered as a form of farming, and as such covered
by the right to food and not by the right to water (Winkler, 2012: 129-
31). However, other scholars disagree on the basis of both practical and
legal arguments (Cullet, 2009:194; Hellum, 2007b: 297, 301; Langford,
2009). As shown by the case studies in this book, a sharply defined con-
trast between domestic and productive water uses does not respond to the
integrated way in which poor rural and peri-urban southern and eastern
African women use water for a multiplicity of purposes, ranging from
drinking and washing to the watering of vegetables (Chapter 1). Access
to water resources enables African women to play a crucial role in the
food security of households: women are estimated to contribute up to
80% of labour for food production (FAO, 2004). Furthermore, access to
water for livelihood uses enables women to raise money for school fees
and medicine, and is thus vital for the fulfillment of children’s rights to
education and health.

Excluding water for livelihood uses from the right to water is incon-
sistent with the CESCR Committee’s own view, presented in General
Comment No. 15, that the rights to life, food and health form the basis

31 CESCR GC 15 para 6.
32 Ibid. para 7.
33 'The Sub-Commission Guidelines 4.3.
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for establishing the very existence and content of the right to water. Sim-
ilarly, in its General Comment No. 14 on the right to health, the CESCR
explicitly included access to water as a necessary condition for a healthy
life.’*

'The indivisibility of rights is also a dominant argument in the Right
to Food Guidelines that were adopted by FAO in 2004.° Seeing the
right to life, food, health and water as indivisible, Section 8 of the Right
to Food Guidelines includes improved, non-discriminatory and se-
cure access to water resources as one of its central obligations towards
ensuring secure food production for livelihood. In striking a balance
between conflicting water uses — particularly between large agricultur-
al companies and poor small-scale farmers — these guidelines require
that the situation of vulnerable groups be considered, in order to ensure
that they have secure access to productive resources, most importantly
water, to grow food for livelihood needs (Windfuhr, 2013). According
to Guideline 8.6 of the Right to Food Guidelines, states must ensure
women’s access to productive resources, including credit, land and water.
In a similar vein, the report on ‘Women’s right and the right to food’
submitted by the HRC Special Rapporteur on the Right to Food *
argues that states are required to enhance women’s access to productive
resources through their food security strategies.

Relatedly, Article 24 of the CRC links the right to health, clean water,
and nutritious food, establishing a State duty “To combat disease and mal-
nutrition, including within the framework of primary health care, through
inter alia, the application of readily available technology and through the
provision of adequate nutritious foods and clean drinking-water, taking
into consideration the dangers and risks of environmental pollution.” An
inclusive interpretation of domestic and personal use, which includes wa-
ter for broader livelihood uses, would therefore be in line with the rights
of vulnerable groups of rural children.

At a regional level, women’s role in food security is linked to the right
to water when the Maputo Protocol Article 15 obliges contracting states
to take all appropriate measures to ‘provide women with access to clean

34 CESCR GC 14 para. 4.

35 'The Voluntary Guidelines to Support the Progressive Realization of the
Right to Adequate Food in the Context of National Food Security, adopted by
the FAO in 2004 (FAO 2005).

36 Report submitted to the UN Human Rights Council by the Special
Rapporteur on the Right to Food, Olivier De Schutter, Women’s Rights and the
Right to Food, (24 December 2012). A/HRC/22/50.
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drinking water, sources of domestic fuel, land and the means of produc-
ing nutritious food.” The Southern African Development Community
(SADC) regional water policy of 2005 goes a long way in recognizing the
need to prioritize water for sanitation, domestic and livelihood needs, so
as to promote food security and poverty prevention.’’

A sharp distinction between water for domestic and for productive
purposes is particularly problematic in relation to Article 14 of CEDAW.
This article addresses the disadvantages experienced by rural women in
accessing water, land, and food. Article 14(1) obliges states to ‘take into
account the particular problems faced by rural women’as well as the ‘sig-
nificant roles that rural women play in the economic survival of their
families.” Article 14(2) provides that rural women have a right to ‘enjoy
adequate living conditions, particularly in relation to housing, sanitation,
electricity and water supply, transport and communications’ on an equal
basis with men. Furthermore, the CEDAW Committee, in its General
Recommendation No. 21, states that women’s domestic work should be
put on an equal footing with productive work.*® Applying this princi-
ple to the right to adequate water, the right should encompass rural and
peri-urban women’s integrated livelihood strategies and the way in which
they use water for both domestic and productive purposes. The wording
of Article 14(2)(h), which links ‘water supply’ to ‘the right to adequate
living conditions’, must be seen as entailing a broad definition of the right
to water which includes water to produce food or other items that are
necessary to prevent poverty, starvation and malnutrition. *°

37 Southern African Development Community (SADC) Regional Water
Policy, August 2005.

38 CEDAW General Recommendation No. 21, Equality in Marriage
and Family Relations (1994), paras. 11-12, 32. See also CEDAW General
Recommendation No 17, Measurement and Quantification of the
Unremunerated Domestic Activities of Women and their Recognition in the
GNP, (1991).

39 'The CEDAW Committee has not addressed the human right to water
and sanitation in any of its general recommendations or in its reporting
guidelines. In its concluding remarks to States Reports, it asks States to provide
information on the issue. On the basis of Article 14 in the Convention, the
Committee regularly refers to the holistic relationship between women’s right
to participation and their right to development in terms of access to resources,
such as land, water, credit and health services (Hellum, 2015). The Committee’s
concluding observations are nonetheless of a general character. Most of the
time, the Committee simply reiterates the formulations in Article 14(2)(h) of
CEDAW. The CEDAW Committee has, since 2013, been working on a general
comment on the rights of rural women.
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On the basis of the indivisibility of the right to life, the right to food,
the right to health and the right to equality, as well as the duty to take
into consideration the concerns of vulnerable groups, embedded in the
ICESCR, CEDAW, CRC and the Maputo Protocol, a sharp division
between water for domestic and productive uses should therefore be
avoided. ‘Adequate water’ should be interpreted to encompass water nec-
essary to prevent malnutrition, starvation and disease. As the countries
whose experiences are discussed in this book seek to frame and imple-
ment the right to water, they will thus have to balance it against the right
to a healthy environment, the right to health, and the right to food. This
broader contextualization of the right to water may be the pathway to

looking beyond water for drinking purposes and including water for live-
lihood — life, food and health.

4.2 Accessible and safe water

The right to physically accessible and safe water is a key concern in Africa,
where people spend 40 billion hours every year just walking to collect
water, and women and girls carry two-thirds of this burden (UNICEF,
2012). For water to be considered physically ‘accessible’, there must be
water infrastructure that ensures access to sufficient quantities of water.
Access to water services must be guaranteed in households, schools, hos-
pitals, work places and public places.® It has been argued that the water
source should not be further than 1,000 meters away from the household,
which means 30 minutes collection time. Yet this cannot be applied auto-
matically: It has to be taken into consideration that individual collection
time will vary with gender, age and health. To make water accessible for
the elderly or people with disabilities, specific measures must be put in
place. Water sources must also be located in places where women can
safely access water without the risk of rape or sexual abuse.

In line with the interdependence between water and health, the CE-
SCR in General Comment No. 15 states that water must be of such a
quality that it does not pose a threat to human health.*" Again, differences
between individuals and groups must be considered: the Committee re-

ters to the World Health Organization’s Guidelines for Drinking Water

40 CESCR GC 15 para. 12 (c).
41 Ibid. para.12 (b).
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Quality (WHO, 2011), which defines safe drinking water as ‘water that
does not represent any significant risk to health over a lifetime of consump-
tion, including different sensitivities that may occur between life stages.’

4.3 Affordable water

'The provision of water that is affordable for the poor poses a major chal-
lenge for post-colonial states that inherited water infrastructures designed
to serve the needs of the male-dominated white settler economy. In line
with the aim of greater racial justice and in order to bring black commer-
cial farmers and industrialists on board, the Integrated Water Resource
Management (IWRM) policy became the dominant template for water
reform in post-colonial Africa in the 1990s. Privatization, decentraliza-
tion, and demand management became the main modalities for laws and
policies. The user-pays principle was, in many countries, adopted without
due consideration of the situation of poor water users.

'The case studies in this volume show how women within the most
vulnerable and marginalized groups, including poor women, farmwork-
er women and displaced women, are resorting to unsafe water because
they cannot afford to pay water fees (Chapters 4, 8,11 and 13). A relat-
ed research observation is how the customary norms, which oblige the
community members to share clean drinking water with those in need,
have been weakened through the introduction of a decentralized water
governance model which, on the basis of the user pay principle, requires
membership fees (Chapter 9). While decentralized water governance has,
in some instances, led to improved access to water for those who can pay,
the research shows that it has also led to a situation in which poor com-
munity members who are unable to pay are excluded and have to resort
to unsafe common water resources.

According to CESCR General Comment No. 15, water cannot be
considered accessible unless it is also economically accessible, i.e. afforda-
ble: ‘Water, and water facilities and services must be affordable for all. The
direct and indirect costs and changes associated with securing water must
be affordable and must not compromise or threaten the realization of
other Covenant rights.”* The Committee went on to opine that govern-
ments must therefore adopt the necessary measures to ensure that water
is affordable, for example through appropriate pricing policies such as free
or low-cost water.* Water pricing policies should be based on the equity

42  CESCR GC 15, para. 12 (¢) (ii).
43 Ibid., para. 27 (b).
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principle, ensuring that water and sanitation services are ‘affordable for
all, including socially disadvantaged groups’ and that ‘poorer households
should not be disproportionately burdened with water expenses compared
to richer households’.* In the same vein the Committee emphasized that
“The direct and indirect costs and charges associated with securing water
must be affordable, and must not compromise or threaten the realiza-
tion of other Covenant rights.”*® Most importantly, General Comment
15 establishes an immediate obligation to ‘ensure access to the minimum
essential amount of water, that is sufficient and safe for personal and do-
mestic uses to prevent disease.”*® Thus, under no circumstances shall an
individual be deprived of the minimum essential level of water.

The same argument is emphasized in the UN Sub-Commission
Guidelines, which indicate that water and sanitation services ‘should be
supplied at a price that everyone can afford without compromising their
ability to acquire other basic goods and services.* To realize this, the
guidelines suggest cross-subsidies from high-income users and state sub-
sidization for poor areas. Establishing that a person’s ability to pay should
be taken into account before reducing access, the Guidelines conclude
that ‘No one should be deprived of the minimum essential amount of
water or access to basic sanitation facilities.”®

Thus, although the state can exercise some choice in its pricing policies,
the right to water is not fulfilled in a situation where individuals, for rea-
sons beyond their control, such as poverty and discrimination, are unable
to pay and therefore cannot access water. At the very minimum, questions
of affordability for different disadvantaged groups must be given close at-
tention in policy-making processes where systems for payment for water
are an issue. Any payment for water services has to be based on the prin-
ciple of equity, ensuring that these services, whether privately or publicly
provided, are affordable for all, including socially disadvantaged groups.

5. THe HumAN RIGHT TO SANITATION

'The absence of sanitation facilities threatens people’s health and digni-
ty. Despite the progress made in providing improved sanitation globally
and the notable increase in the number of people who have sanitation

44 Ibid., para. 26.

45 Ibid., para. 12 (c) (ii).

46 Ibid., para. 37 (a).

47 UN Sub-Commission Guidelines Section 1.3(d).
48 1Ibid. Section 6.4.
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services, over 2.5 billion people lack access to adequate sanitation and
one billion people still practice open defecation.”® The areas studied in
this book illustrate that for women across southern and eastern Africa,
limited access to adequate sanitation facilities is frequent, and has direct
consequences for health and physical safety. Farmworker women are, as
shown in Chapter 4 and Chapter 13, on the bottom of both the national
and local hierarchy.

While access to sanitation facilities is an urgent concern for many
groups of women, this does not necessarily translate into infrastructure
investments or policies. The case study from Mathare, Kenya (Chapter
5), demonstrates that for residents in informal settlements, sanitation was
experienced as a most pressing need, even above water and housing im-
provement. However, this local prioritization was not reflected in similar
levels of attention or investments by donors or official programmes. In
Zimbabwe, access to sanitation facilities has dropped dramatically over
the last years, but the new Water Policy does not set out a minimum level
of sanitation access in the way it does concerning access to water for do-
mestic use (Chapters 10 and 11).

Although the human right to sanitation has received less attention than
the right to water, its existence is now widely recognized and has solid
basis in international legal documents. It is also increasingly recognized
in national constitutions, including in Kenya.*® The right to sanitation is
not directly addressed in the Zimbabwean Constitution of 2012 but it is
implicit in the right ‘to an environment that is not harmful to their health
for well-being.”! The Malawian Constitution does not address the right
to sanitation.

Sanitation is mentioned explicitly in CEDAW Article 14(2) h with
water supply as elements of the right of rural women to equal enjoy-
ment of adequate living conditions. While the International Covenant
on Economic, Social and Cultural Rights does not mention sanitation
explicitly, it is highly relevant for the right to an adequate standard of
living, as established in Article 11, as well as for the right to health found
in Article 12. Giving explicit support to this argument, CESCR General
Comment No. 15 finds that the right to health and the right to adequate
housing imply that states have an obligation to ‘progressively extend safe

49 Data from the Human Rights Council Resolution 27/7 on The Human
Right to Safe Drinking Water and Sanitation (2014), A/HRC/RES/27/7.

50 Article 43 (1) (b), Constitution of Kenya, 2010, see also Winkler 2012, p. 173.
51 Section 73 (1) (a), Constitution of Zimbabwe.
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sanitation services, particularly to rural and deprived urban areas.”? The
Committee further emphasizes that ‘access to adequate sanitation’ is
fundamental for human dignity and privacy, as well as a mechanism for
protecting the quality of water resources.” To ‘ensure access to adequate
sanitation’ is mentioned specifically as an element of the immediate core
obligation of states to take measures to prevent, treat and control diseases
linked to water. >*

The right to sanitation was included in the UN Sub-Commission
Guidelines (2005), where Article 1.2 states that ‘Everyone has the right
to have access to adequate and safe sanitation that is conducive to the
protection of public health and the environment.” Sanitation was also
explicitly included in the mandate when the Human Rights Council
appointed its Independent Expert in 2007 (from 2011 Special Rap-
porteur) on the right to water, and her first report was devoted to the
theme.” Moreover, in 2010, sanitation was recognized as a human right
in resolutions by both the Human Rights Council®® and the General
Assembly.”’

However, the more specific content of the right is still less devel-
oped. While CESCR General Comment No. 15 refers to ‘adequate’and
‘safe’ sanitation services, it neither defines these two terms nor clarifies
whether they carry different human rights’ obligations.’® In her 2009
report, the Independent Expert draws on the concepts employed by the
CESCR Committee in their analysis of the right to water®™ when she
stresses that

States must ensure without discrimination that everyone has Pphysical
and economic access to sanitation, in all spheres of life, which is safe,

52 CESCR GC 15 para. 29.

53 Ibid.

54 Ibid., para. 37(i).

55 Human Rights Council Resolution 7/22 (2008); Report of the Independent
Expert on the Issue of Human Rights Obligations Related to Access to
Safe Drinking Water and Sanitation, Catarina de Albuquerque (2009), A/
HRC/12/24.

56 Human Rights Council Resolution 15/9 on Human Rights and Access to
Safe Drinking Water and Sanitation (2010) A/HRC/RES/15/9.

57 General Assembly Resolution 64/292 on the Human Right to Water and
Sanitation (2010).

58 ‘Personal sanitation’, in CESCR GC 15 para. 12.a, is merely defined as
‘disposal of human excreta.’

59 See Section 4 above.
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hygienic, secure, socially and culturally acceptable, provides privacy
and ensures dignity.®®

'This statement was reiterated by the CESCR in its 2010 Statement on
the Right to Sanitation.®

The principles of equality and non-discrimination apply also to the
right to sanitation, as explicitly stated by the CESCR in the context of
the ‘obligation to progressively extend safe sanitation services, particu-
larly to rural and deprived urban areas, taking into account the needs of
women and children’ (emphasis ours).*? For the right to sanitation to be
both non-discriminatory and ‘engendered’, a key concern is to ensure that
facilities satisfy gender-differentiated needs. A contextual and integrated
approach to human rights points to several themes that require attention.

'The case studies in this book demonstrate that lack of sanitation facil-
ities is a widespread phenomenon, experienced by poor urban women as
well as rural farmworker women (Chapters 4 and 13). The requirement
that sanitation services must be awvailable has been stated as requiring ‘a
sufficient number of sanitation facilities (with associated services) with-
in, or in the immediate vicinity, of each household, health or educa-
tional institution, public institutions and places, and the workplace.’
In practice, sanitation facilities are central to ensuring women’s equal
access to public services and the related human rights. As pointed out
by a number of studies, young girls are less likely to attend school if
suitable sanitation facilities are lacking (Stewart, 2007). It has been
estimated that about half of the girls in sub-Saharan Africa who drop
out of primary school do so because of lack of adequate water and

60 Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, Catarina
de Albuquerque (2009), A/HRC/12/24, para. 63.

61 CESCR Statement (2010), The Right to Sanitation, E/C.12/2010/1, para.
8. Similar concepts were included in the Sub-Commission Guidelines, where
guideline 1.3 stressed that both water and sanitation services must be physically
accessible, of sufficient and culturally acceptable quality, in a location where
physical security can be guaranteed, and affordable.

62 CESCR GC, 15 para. 29. A similar call for non-discrimination is also
found in the Human Rights Council in Resolution 27/7 (2014) on The Human
Right to Safe Drinking Water and Sanitation, when it calls upon states ‘to
identify patterns of failure to respect, protect or fulfil the human right to safe
drinking water and sanitation for all persons without discrimination and to
address their structural causes in policymaking and budgeting within a broader
framework, while undertaking holistic planning aimed at achieving sustainable
universal access’.
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sanitation facilities (UNICEF, 2005). Recognizing that seemingly
gender-neutral facilities often overlook socially-constructed gender
differences related to sanitation and hygiene, the CESCR emphasized
in its statement on the right to sanitation that ‘...girls do not go to
school in many parts of the world for lack of toilets, or lack of separate
toilets for them.”®®

Furthermore, lack of sex-segregated toilets in hospitals may dis-
courage women from seeking treatment there,* and workplaces lack-
ing sanitation facilities affect women, in particular during menstrua-
tion and pregnancy.”” To consider the guality of sanitation facilities,
women’s need for menstrual hygiene and mechanisms for disposal of
menstrual products must be taken into consideration.®® Human Rights
Council Resolution 27/7 points at the relationship between lack of
access to adequate water and sanitation services, ‘including menstru-
al hygiene management, and the widespread stigma associated with
menstruation,’ and gender equality and the human rights of women.*’

'The requirement that facilities be physically accessible calls for attention
to the need to provide security for women who are vulnerable to attacks
and violations in secluded areas. In the case study from Mathare, Kenya,
women’s access to toilets at night is inhibited, either due to insecurity
or because they are simply locked (Chapter 5). Rural women without
access to sanitation may choose to defecate in the open under the cover
of darkness in order to ensure a minimum of privacy, but at considerable
risk to their physical security.®® According to the Independent Expert, the
location of sanitation facilities must ensure minimal risks to the phys-

63 CESCR statement (2010), Statement on the Right to Sanitation, 19
November 2010, E/C.12/2010/1, para. 5.

64  Report of the Independent Expert on the Issue of Human Rights Obligations
Related to Access to Safe Drinking Water and Sanitation, Catarina de Albuquerque
(2009), A/HRC/12/24, para. 23. For a similar argument, see Ali (2007).

65 Ibid., para. 38.

66 Ibid., para. 72.

67 Human Rights Council Resolution 27/7 (2014). The Special Rapporteurs
on torture and on the right to education have also specifically referred to
the sanitary needs of menstruating women as relevant to their mandates, see
references in Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, Catarina
de Albuquerque (2009), A/HRC/12/24, paras 51-52.

68 Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, Catarina
de Albuquerque (2009), A/HRC/12/24, paras 43-44.
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ical security of users, and the facilities should be constructed in a way
that minimizes the risk of attack, ‘particularly for women and children.”®’
Ensuring that toilets are open and the roads lit at night in poor urban
settlements is one measure to achieve this.

The case studies from Mathare and Harare’s high-density areas (Chap-
ters 5 and 11) further document the lack of toilets allowing access for
women with disabilities. To design facilities that are physically accessible
for everyone requires attention to the practicalities of physical access and
use for a wide range of users, such as ‘children, persons with disabilities,
elderly persons, pregnant women, parents accompanying children, chron-
ically ill people and those accompanying them.”

In Zimbabwe, water cut-ofts due to lack of payment also have impli-
cations for the sanitary conditions for urban women (Chapter 11). The
Independent Expert has drawn explicit attention to this theme, holding
that “Water disconnections resulting from an inability to pay also im-
pact on waterborne sanitation, and this must be taken into consider-
ation before disconnecting the water supply.””! The right to sanitation
demands that access to sanitation facilities be affordable for all people,
and a range of technical and financial mechanisms can support the
realization of this goal.”

Sanitation should be approached as a right closely related to the rights
to non-discrimination; to physical security, to human dignity and pro-
tection against gender violence; and to education, health and work. The
indivisibility of human rights is thus a key argument to develop an ‘en-
gendered’ interpretation of the right to sanitation. Furthermore, access to
sanitation facilities is not only a right in itself, but also a central element
of ensuring women’s equal enjoyment of other human rights. Thus, a con-
textual and integrated approach to human rights calls for more sustained
attention to the sanitation dimension of development and infrastructure
projects, on an equal footing with water.

6. THe Duty 10 RESPECT AND PROTECT THE RIGHT TO WATER AND SANITATION
IN THE CoNTEXT OF PLURAL WATER GOVERNANCE

While the previous sections outlined the rights to water and sanitation,
the goal towards which all actors must strive, this section further details

69 Ibid., para. 75, see also Sub- Commission Guidelines section 3.1.
70 Ibid, para. 76, see also para. 73.

71 Ibid, para. 77.

72 Ibid, paras 78-79.
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the duties of states as to how they must act to realize this goal. While all
aspects of the right may not be capable of immediate fulfilment, states do
have immediate obligations to act, or refrain from acting (Fredman, 2006:
77). A first immediate obligation, cutting across all activities, is to ensure
that the right is exercised without discrimination.” A second is to take de-
liberate, concrete and targeted steps towards full realization.” According to
some authors, the provision of a minimum essential level of the right (‘the
core obligation) is also an immediate obligation (Winkler, 2012: 117-25).

In presenting these steps, this section makes use of the generally recog-
nized tripartite framework of types of obligations, distinguishing among
the obligations to respect, to protect, and to fulfil the right(s) in ques-
tion.” In short, the obligation to respec implies that the state refrain from
interfering directly or indirectly with the enjoyment of the right to wa-
ter.”® Profecting the right requires the state to prevent third parties from
interfering with the enjoyment of the right.”” Fulfilling the right refers to
the state’s positive action to ensure that the right to water can be enjoyed
fully, and can be disaggregated into obligations to facilitate, to promote,
and to provide.”

'The complex nature of water governance gives rise to particular ques-
tions for all three levels of obligations, as the multitude of actors and the
plural and interacting normative orders at play must be recognized and
considered. As demonstrated by the case studies, the duties to respect
and protect raise particularly pressing questions of interpretation in the
context of plural water governance.

6.1 The duty to respect

'The obligation to respect, demanding that the state refrain from interfer-
ing with the enjoyment of the right to water, has important implications
for how the state deals with customary and informal water management.
In southern and eastern Africa, land tenure and access to related natural
resources, such as water, have for centuries been regulated by local com-

73 ICESCR articles 2.2 and 3, see also CESCR GC 15, para. 17.

74 ICESCR article 2.1, see also CESCR GC 15, paras 17-18.

75 'This analytical framework was originally proposed by Henry Shue (1980)
and further developed by Asbjern Eide (1984). It has been applied in several
general comments from the CESCR Committee since GC 12 (1999) on the
right to food, so also GC 15 on the right to water.

76 CESCR GC 15, paras. 21-22.

77 1bid, paras. 23-24.

78  Ibid, paras. 25-29.
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munity-based arrangements (Hodgson, 2004). These informal water gov-
ernance regimes, which have co-existed with the received western water
laws since the colonial period, often recognize a right to clean drinking
water and a broad right to livelihood in terms of access to land and water
that is necessary for livelihood. Access to these resources enables African
women to play a crucial role in the food security of households.

'The local practices and norms that govern water access, use, and control
constitute a dynamic and responsive form of law, often referred to as ‘living
customary law.” As shown in this book, local water rights often lack formal
legal recognition and are not integrated and protected by the laws and pol-
icies that frame the national water governance systems. Rural communities’
use of and control over water sources is often threatened by large-scale
development and industrialization initiatives that are using national permit
and licensing systems to garner water resources without due attention to
local users. They often form part of larger deals between national govern-
ments and national and international investors in the growing drinking
water or agro-food-energy businesses. The downside of these deals is that
they often result in uncompensated loss of livelihood resources for poor and
marginalized groups: so-called ‘land and water grabbing.’

According to the CESCR, the obligation to respect the human right to
water includes a duty to refrain from interfering arbitrarily with customary
or traditional arrangements for water allocation, unlawfully polluting water,
or destroying water services and infrastructure as a punitive measure.”” In
articulating the content of the right to food, and taking note of the duty
in Article 1(2) of the ICESCR, which provides that people cannot ‘be de-
prived of their means of subsistence’, the CESCR has also opined that
States Parties should ensure that there is adequate access to water for sub-
sistence farming and for securing the livelihoods of indigenous peoples.®
This implies a duty to respect traditional water uses.

6.2 The duty to protect

Recognizing the role of customary or local/informal water management
for access to water in practice will also have implications for the duty
to protect, i.e. ensuring that third parties do not interfere. The obligation
to protect, as part of all human rights treaties and conventions, requires
State Parties to put in place laws and policies that protect the enjoyment
of the human right to water and sanitation against third parties.

79  CESCR GC 15, para. 21.
80 Ibid, para. 7.
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State Parties thus have a duty to prevent third parties, whether indi-
viduals, groups, corporations or other agents, from interfering with the
right to water and sanitation. One example of a statement to this effect is
found in the UN Sub-Commission’s Guidelines: ‘States should enact and
implement legislation to protect access by persons to traditional water
sources in rural areas.”!

Moreover, the obligation to protect is important when water service
provision is privatized. As also noted by the CRC Committee, privatisa-
tion or outsourcing does not exempt the state from its responsibility.*> An
effective regulatory system must be established, including independent
monitoring, genuine public participation, and imposition of penalties for
non-compliance.® In a similar manner, decentralization of control over
water and sanitation is not per se a violation of human rights. However,
safeguards may be necessary to avoid negative effects on the enjoyment
of the right to water, including discrimination in access and participation.
States Parties are thus under an obligation to prevent both formal and
informal private water service operators and providers from compromis-
ing the right to safe and affordable water. Where the state privatizes the
provision of water services, it must ensure that regulatory systems, in-
cluding independent monitoring, public participation, and penalties for
non-compliance, are put in place.®*

7. THE Duty 10 Make WATER AND SANITATION ACCESSIBLE WITHOUT
DISCRIMINATION

Human rights demand that attention be given to how difterent groups of
women experience marginalization and rights’ violations, which is linked
not only to sex/gender but also to other aspects of their identities. The
case studies presented in this book demonstrate that, although poor and
marginalized women should, from a human and constitutional rights per-
spective, be given priority, they often find themselves at the bottom of the

81 Sub Commission Guidelines, section 3.4.

82 CRC General Comment No. 16 on State Obligations regarding the Impact
of the Business Sector on Human Rights (2013), CRC/C/GC/16, para. 33, see
also CESCR GC 15, para. 48.

83 CESCR GC 15, para. 24. See also Report of the Special Rapporteur on
the Human Right to Safe Drinking Water and Sanitation (2011a), A/66/255,
para. 36, and Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, Catarina
de Albuquerque (2010a), A/HRC/15/31.

84 CESCR GC 15, paras 23-24
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water hierarchy.

Wiater and sanitation services should be made accessible to everyone
without discrimination, and this is an immediate duty of states. For the
human right to water and sanitation to be ‘engendered’, it must be inter-
preted so that it can contribute to substantive equality for women and
girls in different social, economic and cultural contexts. The human right
to water and sanitation thus needs to be infused with protection against
direct, indirect, structural and intersectional discrimination.

CESCR General Comment No. 15 states that ‘whereas the right to
water applies to everyone, States Parties should give special attention to
those individuals and groups who have traditionally faced difficulties in
exercising this right.”®® The CESCR has addressed discrimination in re-
lation to the right to water in light of Article 2(2) of the ICESCR: dis-
crimination on the grounds of sex, ‘which has the intention or effect of
nullifying or impairing enjoyment or exercise of the right to water,’is said
to contravene the Covenant.® The importance of eliminating substantive
inequality was further articulated in CESCR General Comment No. 20
on Non-Discrimination.®” It states that states have a duty to immedi-
ately adopt measures necessary to prevent, diminish and eliminate the
conditions and attitudes that cause or perpetuate substantive or de facto
discrimination. By way of example, it provides that ‘ensuring that all in-
dividuals have equal access to adequate housing, water and sanitation will
help to overcome discrimination against women and girl-children and

persons living in informal settlements and rural areas.”®

7.1 Direct discrimination

Direct discrimination occurs when a difference in treatment relies directly
and explicitly on distinctions based exclusively on sex and characteristics
of men or women, and these distinctions cannot be justified objectively.*’
While direct discrimination may be explicit in laws and guidelines, leg-
islative amendment is not always sufficient to remove it from practice.
Direct discrimination is often related to gender stereotypes embedded in
social, religious or cultural notions of how men and women are expected

85 CESCR GC 15, para. 16. See also the Sub Commission Guidelines.

86 Ibid, para. 13.

87 CESCR GC No.20,Non-Discrimination in Economic, Social and Cultural
Rights (art. 2, para. 2) (2009), E/C.12/GC/20.

88 Ibid 20, para. 8.

89 CESCR GC No. 16 (2005) Article 3: the equal right of men and women to
the enjoyment of all economic, social and cultural rights (2005), E/C.12/2005/3.
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to behave. Thus, the duty to remove direct discrimination is intimately
linked to the duty to combat structural discrimination (7.3).

7.2 Indirect discrimination

Indirect discrimination occurs when a law, policy or programme does not
appear discriminatory on its face, but has a discriminatory effect when
implemented. It can often stem from the uneasy relationship between
gender-neutral laws and the gendered uses of land and water in practice
(Kameri-Mbote, 2013; Hellum, 2015). Inappropriate resource allocation
can lead to discrimination that may not be overt (Ikdahl et al., 2005).

Injustices deriving from the gendered division of labour and gendered
uses of land and water must be addressed. Article 14.1 of the CEDAW
states that: ‘States Parties shall take into account the particular problems
faced by rural women and the significant roles which rural women play
in the economic survival of their families, including their work in the
non-monetarized sectors of the economy” CESCR General Comment
No. 15 indicates that investment should not disproportionately favour
expensive water supply services and facilities that are only available to
a small fraction of the population.” This can occur, for example, when
water infrastructure is located so that it can be used in men’s agricultural
production, but is out of reach for women’s kitchen gardens.

'Thus, indirect discrimination may occur when policies, programmes,
and plans for improvements and investments in water, by overlooking the
gendered character of land and water uses, leave in place or exacerbate
existing gender inequalities. Water policies and practices that appear at
face value to be gender neutral need to be scrutinized with a view to en-
suring that women’s water uses, such as watering of kitchen gardens, are
considered on an equal footing with irrigated agriculture, which is often
controlled by men. Agricultural water supply services often exclusively
target large-scale irrigation. This may result in a disproportionate share of
resources and efforts being devoted to a small fraction of male commer-
cial farmers.

Gender mapping of agriculture is therefore an important means to en-
sure that male and female land and water uses receive the same level of
attention and consideration. It is a method that focuses on distinctions
among three types of farming systems: (i) male farming systems, where
most production sub-units are managed by men, but often with major
contributions by women; (ii) female farming systems, where most pro-

90 CESCR GC 15, para.14.
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duction sub-units are managed by women; and (iii) separate male/female
systems, where similar proportions of production sub-units are managed

by men and women (Van Koppen, 2011).

7.3 Gender stereotypes, systemic discrimination and cultural
change

Due to the gendered division of labour, women and girls, in large parts
of Africa, spend far more time fetching water than do men and boys.
Such practices are often underpinned by gender stereotypes embedded in
customary or religious norms and beliefs. Gender stereotypes, according
to Cook and Cusack (2010: 1), degrade women when they assign them
subservient roles in society. Prejudices about women’s inferiority generate
disrespect and devaluation of women.

The duty to address negative gender stereotypes is found in several
conventions. Article 5(a) of CEDAW places an obligation on States Par-
ties to ‘take all appropriate measures to modify the social and cultural
patterns of conduct of men and women, with a view to achieving the
elimination of prejudices and customary and all other practices which are
based on the idea of the inferiority or superiority of either of the sexes or
on stereotyped roles for men and women.” In a similar vein, Article 2.2
in the Maputo Protocol requires that ‘States Parties shall commit them-
selves to modify the social and cultural patterns of conduct of women
and men through public education, information, education and commu-
nication strategies, with a view to achieving the elimination of harmful
cultural and traditional practices and all other practices which are based
on the idea of the inferiority or the superiority of either of the sexes, or
on stereotyped roles for women and men.’

While the ICESCR contains no similar regulation of gender stereo-
types, the CESCR has developed an understanding of gender discrimina-
tion that also encompasses practices and cultural attitudes that create and
uphold gendered hierarchies. The Committee has defined syszemic discrimi-
nation as follows: ‘legal rules, policies and practices or predominant cultural
attitudes in either the public or the private sector which create relative ad-
vantages for some groups and disadvantage for others.” To come to grips
with systemic discrimination, states must take proactive measures.

The Special Rapporteur on the Right to Food has also highlighted
the relationship between structural causes of discrimination and gender
division of work. To break the cycle of discrimination requires ‘that the

91 CESCR GC 20, para. 12.
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structural causes of de facto discrimination be addressed. In particular,
measures should be taken to relieve women of the burden imposed on
them by the duties they assume in the “care” economy.” In his view, this
requires ‘the right combination of measures that recognize the specific
obstacles women face (particularly time, poverty and restricted mobility
resulting from their role in the “care” economy) and measures that seek
to transform the existing gender division of roles by redistributing tasks
both within the household and in other spheres.”

Wiater and sanitation policies need to adopt the transformative ap-
proach embedded in CEDAW Article 5(a) and the Maputo Protocol
Article 2.2, as well as the duty to combat systemic/structural discrimi-
nation. This implies that policies which seek to accommodate the specif-
ic needs of women, for example by protecting community-based water
management practices, should also seek to subvert traditional gendered
norms placing on women and girls the duty to fetch and manage water
for domestic use.

Changing gender stereotypes and societal structures will require close
and nuanced attention to the local dynamics of cultural change. Recog-
nizing that the universal principle of equality could be achieved through
different means the CEDAW Committee has gradually developed a
jurisprudence that accommodates different cultural traditions with the
aim of achieving substantive, rather than just formal, equality. In its con-
cluding comments to State Parties, the CEDAW Committee encourages
them to see culture as something that can be changed (Holtmaat, 2013).
One example is the concluding observations to Malawi’s sixth report,
where the Committee urged

... the State party to view culture as a dynamic dimension of the coun-
trys life and social fabric, subject to many influences over time and
therefore to change. It recommends that the State party adopt with-
out delay a comprehensive strategy, including clear goals and time-
tables, to modify or eliminate negative cultural practices and stereo-
types which are harmful to, and discriminate against, women and to
promote women’s full enjoyment of their human rights in conformity

with articles 2(f) and 5(a) of the Convention.**

A second example of how the CEDAW Committee views the state’s
responsibility for changing culture is found in its recommendations in
92  Special Rapporteur on the Right to Food (2012), A/HRC/22/50, para. 39.

93 Ibid, para. 42.
94 CEDAW/C/MWLI/CO/6, para. 21.
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an individual complaints case in which customary inheritance law in
Tanzania was found to constitute a violation of the Convention.” The
Committee does not merely request the state to amend the formal legal
framework: recognizing the relationship among discriminatory customs,
gender stereotypes and discriminatory attitudes about the roles and re-
sponsibilities of women (s. 7.5), it also recommends that the state seek to
encourage dialogue ‘between civil society and women’s organizations and
local authorities, including with traditional leaders at the district level as
a path to induce change in practice.”

Seeing culture as contested and dynamic, the UN Special Rapporteur
in the Field of Cultural Rights emphasizes that ‘the critical issue, from
the human rights perspective, is not whether and how religion, culture
and tradition prevail over women’s human rights, but how to arrive at a
point at which women own both their culture (and religion and tradi-
tion) and their human rights.”” The report of the Special Rapporteur thus
‘proposes to shift the paradigm from one that views culture merely as an
obstacle to women’s rights to one that seeks to ensure equal enjoyment
of cultures’ rights; such an approach also constitutes a critical tool for the
realization of all their human rights.”® It calls for a strategy addressing
not only the restrictive impact of custom, culture and religion on women’s
human rights, but also women’s agency to assert their right to culture in
spaces where customary and religious norms are interpreted and applied,
so as to empower women as agents of political, legal, cultural and legal
change.

This approach resonates with the overall findings of the national and
local level case studies presented in this book. From a grounded gender per-
spective, the research uncovers the complex and conflicting legal situations
that the interplay among international, national, and local norms and insti-
tutions governing water gives rise to. In Chapter 1 it points to the need for
a human rights based approach to water that considers how legal plurality
in some situations may be a resource that facilitates poor and marginalized
women’s access to water, while in other situations it may produce and rein-
force intersecting gendered and classed forms of exclusion.

95 CEDAW Committee (2015) Communication No. 48/2013, CEDAW/
C/60/D/48/2013.

96 CEDAW Committee (2015) Communication No. 48/2013, CEDAW/
C/60/D/48/2013, section 9.b(v).

97 Report of the Special Rapporteur in the Field of Cultural Rights (2012),
A/67/287, para. 4.

98 Ibid, para. 5.
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7.4 Intersectional discrimination

As shown by the studies presented in this book, the poorest and most vul-
nerable women (such as displaced women, farmworker women, and poor
widows looking after HIV orphans) are at the bottom of the water hier-
archy, contrary to international and constitutional priority principles. The
duty of a state to combat discrimination goes beyond considering sex/
gender alone. Intersecting vulnerabilities related to gender, class, health
and disability may result in intersectional discrimination: that is, discrim-
ination that cannot be ascribed to a cause.

The CEDAW Committee has defined intersectionality in the follow-

ing manner:

Intersectionality is a basic concept for understanding the scope of the
general obligations of States parties contained in article 2. The dis-
crimination of women based on sex and gender is inextricably linked
with other factors that affect women, such as race, ethnicity, religion
or belief, health, status, age, class, caste, and sexual orientation and
gender identity. Discrimination on the basis of sex or gender may
affect women belonging to such groups to a different degree or in
different ways than men. States parties must legally recognize and
probibit such intersecting forms of discrimination and their com-
pounded negative impact on the women concerned. They also need
to adopt and pursue policies and programmes designed to eliminate
such occurrences, including, where appropriate, temporary special

measures.”

Addressing the multiple disadvantages experienced by rural wom-
en, including the poor, elderly and disabled, Article 14 of the CEDAW
Convention sets out an intersectional approach to gender discrimination
(Banda, 2012: 359). The CEDAW Committee has also drawn attention
to the particular disadvantages experienced by vulnerable groups of wom-
en in accessing water and sanitation. It highlighted the situation of elder-
ly rural women in General Recommendation No. 27:

In many countries the majority of older women live in rural areas
where access to services is made more difficult due to their age and
poverty levels. Many older women receive irregular, insufficient or no
remittances from their migrant worker children. Denial of their rights

99 CEDAW General Recommendation No. 28 on the Core Obligations of
States Parties under Article 2 of the Convention on the Elimination of All
Forms of Discrimination against Women (2010), CEDAW/C/GC/28.
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to water, food and housing is part of the everyday lives of many poor,
rural older women.’®

In its concluding observations to the report of the Kenyan State, the
Committee expressed worries regarding the situation of both rural wom-
en and refugee women residing in urban slums, and urged the State to:

Ensure effective policing in the slums and informal settlements and to
address the issue of gender-based and other forms of violence, inter alia
by urgently providing sanitation facilities in the immediate vicinity
of each household.’”

The CESCR has emphasized the importance of recognizing the expe-
rience of ‘social groups that are vulnerable and have suffered and contin-
ue to suffer marginalization, as well as intersectionality, in order to fully
combat discrimination.’® In General Comment No. 15, the CESCR re-
peatedly demands attention to marginalized groups, thus also recogniz-
ing the multiple types of vulnerabilities experienced by poor women in
enjoying the right to water and sanitation:

States parties should give special attention fto those individuals and
groups who have traditionally faced difficulties in exercising this right,
including women, children, minority groups, indigenous peoples, ref-
ugees, asylum seekers, internally displaced people, migrant workers,
prisoners and detainees.’”

8. THe RiGHT TO EqQuAL, FREE AND MEANINGFUL PARTICIPATION IN WATER
GOVERNANCE

Participation is a human rights principle which is important in order to
ensure that livelihood resources like land, water, food, health and hous-
ing are managed and distributed by institutions that are representative
and accountable. International human rights and development discourse
assumes that women’s participation may be one of the most successful
mechanisms for more gender-sensitive consideration of demands for wa-
ter and sanitation at the international, national and local level.

'The right to participation is enshrined in Article 25 of the Interna-
tional Covenant on Civil and Political Rights (ICCPR). Articles 7 and

100 CEDAW General Recommendation No. 27 on older women and
protection of their human rights (2010) CEDAW/C/GC/27, para. 24.

101 CEDAW/C/KEN/CO/7, para 42(b).
102 CESCR GC 20, para. 27.
103 CESCR GC 15, para. 18.
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14 (2) of the CEDAW guarantee women equal right to participation at
all levels of government. The right to equal participation of persons with
disabilities is specified in Article 29 of CRPD. Children’s rights to par-
ticipate and to express their views are embedded in Article 12 of CRC.
Participation is also a key element in the human rights based approach to
development.'®

The principle of participation requires that all relevant stakeholders
must be enabled to take part in the decision-making process and have the
opportunity to express their demands (Filmer-Wilson, 2005: 233; Win-
kler, 2012: 220-21). The UN Sub-Commission Guidelines on the Pro-
motion of the Realization of the Right to Drinking Water and Sanitation
specify several dimensions of participatory rights. Emphasizing the equal
rights to participate of all individuals, these guidelines state that ‘Every-
one has the right to participate in decision-making processes that affect
their right to water and sanitation. Special efforts must be made to ensure
the equitable representation in decision-making of vulnerable groups and
sections of the population that have traditionally been marginalized, in
particular women.”® The guidelines also draw attention to the rights of
communities as groups: ‘Communities have the right to determine what
type of water and sanitation services they require and how those services
should be managed and, where possible, to choose and manage their own
services with assistance from the State.”%

As women are the day-to-day managers of water and sanitation, their
participation is recognized by international policy makers as contributing
to more just, effective and locally appropriate uses of resources. The need
to ensure women’s participation is found across a range of documents. The
Dublin Principles, which provided the international blueprint for water
reform in southern and eastern Africa (as elsewhere in the world) during
the 1990s, took the close relationship among water, gender, and sustain-
able development into account. The gender dimension of sustainable wa-
ter management was anchored in Principle 3: ‘Women play a central part
in the provision, management, and safeguarding of water’. Although the
Dublin Principles made no explicit reference to CEDAW, this recog-
nition of women’s role as local water managers shares the foundational

argument of Article 14.2(a) in CEDAW, which obliges State Parties to

104  On the human rights-based approach to development and women’s land
rights in Southern and Eastern Africa, see Ikdahl et al. (2005).

105 TUN Sub-Commission Guidelines, section 8.1.

106 Ibid. section 2.
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ensure that rural women have a right to participate in the elaboration and
implementation of development planning at all levels, as well as a right
to participate in all community activities. Furthermore, CESCR General
Comment No. 15 on the human right to water emphasizes the need to
ensure that ‘Women are not excluded from decision-making processes
concerning water resources and entitlements. The disproportionate bur-
den women bear in the collection of water should be alleviated.””

The duty to ensure women'’s participation is also strongly emphasized
in human rights documents at a regional level in Africa. Article 9.1.c of
the Maputo Protocol obliges the states to take specific positive action to
ensure that ‘women are equal partners with men at all levels of develop-
ment and implementation of state policies and development programs.’
According to Article 9.2, States Parties shall ensure increased and ef-
fective representation and participation of women at all levels of deci-
sion-making.’ Seeing participation rights as part and parcel of the right to
sustainable development, the Maputo Protocol Article 19.c obliges states
to take all appropriate measures to ‘Ensure participation of women at
all levels in the conceptualization, decision-making, implementation and
evaluation of policies and programs.’In the SADC (1997), heads of state
or government laid the political foundation for the implementation of
women’s participation rights by committing themselves to take measures
to ensure 30% representation of women in all political decision-making
structures by 2005.

The CEDAW Committee has not yet addressed the human right to
water and sanitation in any depth in its general recommendations or in its
reporting guidelines.’® However, in its examination of State reports, the
Committee regularly uses Article 14.2(h) of the Convention as a point
of departure for urging states to take measures to ensure women’s right
to participation and their right to development in terms of access to re-
sources, such as land, water, credit and health services. The following rec-
ommendation has been made in its concluding comments to states such

as Mozambique,'” South Africa® and Kenya:'!

That the State party take measures to increase and strengthen the par-

107 CESCR GC 15, para. 16.
108 'The CEDAW Committee is, as we write, working on a general

recommendation on rural women.

109 CEDAW/C/MOZ/CQO/2, para. 41.
110 CEDAW/C/ZAF/CO, para. 38.

111 CEDAW/C/KEN/CO/7, para. 42(a).
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ticipation of women in designing and implementing local develop-
ment plans, and pay special attention fto the needs of rural women,
particularly women heads of household, ensuring that they partici-
pate in decision-making processes and have improved access to health,
education, clean water and sanitation services, fertile land and in-
come-generation projects.

In a similar vein, the Sub-Commission Guidelines state that special ef-
forts must be made to ensure equitable representation in decision-making
processes that affect the right to water and sanitation.''?

The Human Rights Council’s Special Rapporteur on the Human
Right to Safe Drinking Water and Sanitation pointed out that, as the
most disadvantaged generally tend to have less ability to voice their opin-
ions and needs, decision-making processes that do not ensure meaning-
tul participation by these groups and individuals will further impair the
use and sustainability of decisions aimed at ensuring access to water and
sanitation.' Thus, participation is not only a right in itself; by shedding
light on different situations and views, it may strengthen the likelihood of
achieving a water supply and governance that are consistent with human
rights.

The right to participation extends to all levels of decision-making,
whether policy-making processes at national level or day-to-day deci-
sion-making locally in water user groups and other local institutions. It
also applies in emergencies, requiring states and donors to involve local
water users in decisions regarding drilling of boreholes and maintenance
systems.

From a human rights perspective, participation has to be ‘active, free
and meaningful.™* Meaningful participation requires knowledge about
decision-making processes, as well as the laws and policies to be made.
Clearly, education and information are important measures for ensuring
that the right to participation results in actual empowerment.

'The Sub-Commission guidelines link the right to participation with
the right to information: ‘Everyone should be given equal access to full
and transparent information concerning water, sanitation and the envi-

112 The Sub-Commission Guidelines, para. 8.1.

113  Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2013), A/HRC/24/44, para. 49.

114 UN General Assembly Resolution 41/128, Declaration on the Right to
Development (4 December 1986), A/RES/41/128, art. 2(3).
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ronment.’™ This adds an explicit equality dimension to the CESCR’s
emphasis on information accessibility, ‘the right to seek, receive and im-
part information concerning water issues, as a dimension of adequacy.'

The HRC Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation has further detailed the relationship between par-
ticipation and transparency:

True participation requires meaningful opportunities fo freely and
actively influence decisions, not mere superficial consultation or in-
formation sharing [...]. Such a process entails providing information
through multiple channels, enabling participation in transparent and
inclusive processes, ensuring that funds are appropriately spent on in-
terventions that are needed and strengthening the capacities of indi-
viduals and civil society to engage."’

To ensure that women’s participation is active, free, and meaningful,
merely counting the number of women present at meetings will, as shown
by the research presented in this book, not suffice (Chapters 8,9 and 12).
In practice, customary norms that have developed outside the realm of
the national laws, policies, and institutions are often based on a gender hi-
erarchy that reflects the gendered division of labour, resources and power
within the community. These norms often assign women an inferior po-
sition in the community’s governance of water, and have a spillover effect
on women’s participation in local institutions that are part of the national
water governance system. Thus, without an ‘empowerment’ component
addressing water-related gender stereotypes as well as women’s agency to
assert their social, economic, civil and political rights and their capacity to
hold water service providers accountable, there is a danger that the con-
cerns of women will continue to be neglected in both local and national
water governance.

9. THE OBLIGATIONS OF INTERNATIONAL DEVELOPMENT ACTORS

The case studies in this book demonstrate the wide range of actors, local,
national and international, who are involved in water governance. As not-
ed already, the state in which actions take place (‘the home state’) has a
human rights obligation to protect people’s enjoyment of the human right
to water and sanitation against third parties. However, to some extent,

115 The Sub-Commission Guidelines, para. 8.3.
116 CESCR GC 15, para. 12(c)(iv).

117 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2013), A/HRC/24/44, para. 76.
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international actors may also themselves be duty-bearers.
9.1 International actors as duty-bearers

International actors include the international finance institutions (the
World Bank and the African Development Bank), international orga-
nizations such as the UN agencies (UNICEF, UNDP), international
NGOs, and states involved in bi- and multilateral development co-opera-
tion. Their involvement takes different forms, ranging from funding state
activities to hands-on activities run by the donors themselves. Donors
may take part in reform and policy design initiatives at the national level,
or be involved in local-level drilling of boreholes, setting up local water
user groups, or other types of support to local level activities.

While most of these actors have subscribed to a human rights-based
approach to development as a principle guiding their activities, the basis
for establishing the /ega/ obligations of actors other than the ‘home state’
differs. NGOs are rarely understood as capable of holding international
legal obligations. Although the international financial institutions fre-
quently mention the instrumental role of human rights for their efforts
to promote development, they have been reluctant to see themselves as
bound by human rights, but rather see themselves as facilitating their
members’ work to realize rights. However, some authors have empha-
sized that at least some obligations may also be held by these institutions
(Skogly, 2003). The UN’s purpose of promoting human rights, as embod-
ied, for instance, in the UN Charter Article 55, provides a stronger basis
for endowing the UN specialized agencies with obligations. Furthermore,
UNICEF is explicitly mandated by the United Nations General Assem-
bly to advocate for the protection of children’s rights, which include the
rights to water and sanitation.

Recognizing the limits of focusing solely on the nation-state, the CE-
SCR frequently outlines the obligations of international development ac-
tors in its general comments. Concerning the right to water in particular,
the Committee recommends that UN agencies and other international
organizations concerned with water should co-operate effectively with
States Parties in relation to the implementation of the right to water. The
Committee also recommends that the international financial institutions
(IFIs), notably the International Monetary Fund, the World Bank and
the African Development Bank, should take into account the right to
water in their lending policies, credit agreements, structural adjustment
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programmes, and other development projects.!®

In a similar vein, the UN General Assembly has stressed the important
role of international co-operation and technical assistance in the field of
drinking water and sanitation, and ‘urges development partners to adopt
a human rights-based approach when designing and implementing de-
velopment programmes in support of national initiatives and plans of
action related to the right to safe drinking water and sanitation.™ The
HRC Special Rapporteur on the Human Right to Safe Drinking Water
and Sanitation has argued that donor policies must integrate the human
rights to water and to sanitation, and support national priorities in this
field as well as targets to reduce disparities in access. 2"

However, the clearest basis for legal obligations is found with donor
states that have themselves ratified the human rights conventions. The
International Law Commission Draft Articles on State Responsibility
of States for Internationally Wrongful Acts specify when a conduct, con-
sisting of an action or omission, is attributable to the State — even outside
its territory.'” The ‘extra-territorial’ obligations of states concerning social
and economic rights have received considerable interest over the last dec-
ade. 'This is visible in the analyses from various UN bodies and mecha-
nisms,'** as well as in the rapidly growing body of academic literature on

the topic (Coomans and Kamminga, 2004; Skogly, 2006; Salomon et al.,

118 CESCR GC 15, para. 60.

119  UN General Assembly Resolution 68/157 on The Human Right to Water
and Sanitation (18 December 2013), A/RES/68/157 para. 10. See, similarly,
Human Rights Council Resolution 24/18 on The Human Right to Safe
Drinking Water and Sanitation (27 September 2013), A/HRC/RES/24/18,
para. 15, which make reference to states, specialized agencies of the UN system
and international and development partners, and donor agencies.

120 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2011b), A/HRC/18/33, para. 62.

121 International Law Commission (ILC) Articles on the Responsibility
of States for Internationally Wrongful Acts, Report of the International Law
Commission on the Work of its Fifty-Third Session (2001), A/56/10.

122 'This includes many of the documents referred to earlier in this chapter,
stemming from treaty bodies such as the CEDAW Committee, the Committee
on the Rights of the Child and the CESCR, the resolutions from the General
Assembly and the Human Rights Council (HRC), and reports from special
rapporteurs, including the HRC Special Rapporteur on the Human Right to
Safe Drinking Water and Sanitation. See also The Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and

Cultural Rights, adopted by a gathering of experts in international law and
human rights (final version 29 February 2012).
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2007; Gibney and Skogly, 2010; Coomans and Kiinneman, 2012; and
Langford, et al., 2013).

The CEDAW Committee has pointed out that State Parties are re-
sponsible for all their actions affecting human rights, ‘regardless of
whether the affected persons are in their territory.™® The CESCR has
emphasized that ‘International assistance should be provided in a manner
that is consistent with the Covenant and other human rights standards,
and sustainable and culturally appropriate.”** In its General Comment
No. 15 on the right to water, this Committee devotes several paragraphs
to the State’s obligations to respect the enjoyment of the right in other
countries,'® to prevent its own citizens and companies from violating the
right in other countries,'® and to facilitate realization of the right to wa-

ter in other countries.?’

It emphasizes that in emergency assistance and
disaster relief, priority should be given to Covenant rights, including the
provision of adequate water.'®

National donors operating in Kenya, Malawi and Zimbabwe, nota-
bly GIZ, DFID, SIDA, DANIDA, AusAid and NORAD,' have ad-
opted human rights-based approaches to the water sector. Yet, in many
donor-funded interventions, such as consultancy reports or service pro-
vision programmes, cost recovery overrides the concerns of poor water
users. In Zimbabwe, for example, the Multi Donor Analytical Trust Fund
co-ordinated by the World Bank has, in its assistance to the formation of
a new national water policy, failed to look into what the state obligation
to provide affordable water requires (Chapter 10). In Malawi, where the
water sector relies heavily on donor support, most NGOs that are in-
volved in water sector provision through contracts with government are
unaware of, ordisregard , poor users’ right to affordable water (Chapter
7). While donors supported Malawi’s draft Water and Sanitation Bill in
1999, most of them advocated an economic approach to water provision,
with loan conditionalities from the international finance institutions de-

123 CEDAW GR 28, para. 12.

124 CESCR GC 15, para. 34.

125 1Ibid., para. 31.

126 Ibid., para. 33.

127 Ibid., para. 34.

128 1Ibid., para. 34.

129  German Society for International Co-operation, Dept. of International
Development (UK), Swedish International Development Co-operation Agency,
Danish International Development Agency, Australian Aid, Norwegian Agency
for Development Co-operation.

71



Water is Life

manding that subsidies be removed and pricing mechanisms be put in
place, with the aim of channelling water use to ‘the most productive eco-
nomic sectors.” However, in Kenya, donors have in recent years played a
more positive role in promoting a human rights based approach, with a
pro-poor focus, in the draft water policy (Chapter 3, see also Munguti et
al., 2007).

The starting point is that the donor state remains responsible for its
conduct, even when it takes place outside its territory. Even though ac-
tivities must follow the laws and regulations of the home state, and may
also require this state’s recognition or acceptance, project design and im-
plementation often resides primarily with a donor. The donor state must
thus ensure that it refrains from conduct that nullifies or impairs the en-
joyment of rights.”® Donor states must also ensure that they observe the
right to participate in decision-making, as well as principles of trans-
parency and accountability.™ In practice, donors frequently co-operate
closely with NGOs or consultants. Projects may be implemented through
contracting with private (profit- or non-profit) parties. It is important to
note that the responsibility remains with the donor state as long as such
third parties act under its direction or control.”**

9.2 Accessibility without discrimination: Responsibilities of do-
nors when selecting target groups and areas

In practice, the Millennium Development Goals (MDGs) provide an
important framework for the prioritization of development assistance.
Concrete targets and indicators are intended to ensure that efforts are
directed to specific areas deemed to be of great concern. Water and san-
itation are included as Target 7.c: “To halve, by 2015, the proportion of
the population without sustainable access to safe drinking water and basic
sanitation.” It seems likely that this has aided in maintaining the at-
tention of both states and donors to this field, and the water element of
this target was reportedly met five years ahead of schedule. However, the
structure of the targets and the use of indicators have also met with criti-
cism for lack of comprehensiveness, for not providing incentives to move
further when the target is reached, and for their blind spots regarding

130 'The Maastricht Principles, principle 20.

131 Ibid., principle 32(c).

132 Ibid., principles 11 and 12(a). For further details, see De Schutter et al.
(2012) pp- 1110-111.

133 See http://www.un.org/millenniumgoals/environ.shtml for updated
information about the progress towards this target.
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the most vulnerable, inequality and discrimination.** The latter point is a
key concern when it comes to the realization of women’s human right to
water and sanitation. It is expected that he proposed Sustainable Devel-
opment Goals (SDGs), which are to replace the MDGs post-2015, will
address these shortcomings.

In contrast to the MDGs, the human right to water and sanitation de-
mands that actors focus on the most vulnerable groups. In its statements
on the role of non-state actors, including international organizations, in
the realization of the right to water, the CESCR found that ‘Priority in
the provision of aid, distribution and management of water and water fa-
cilities should be given to the most vulnerable or marginalized groups of
the population.”* The HRC Special Rapporteur on the Human Right to
Safe Drinking Water and Sanitation has stated that donor policies should
support national priorities with specific strategies to address discrimina-
tion and reach the most disadvantaged.'*® This must form the foundation
for later moves to higher levels of service.”’

Even if the minimum level of water access has been achieved, neither
women nor vulnerable groups should experience discrimination in access
to water and facilities.””® The CESCR Committee has made the general
statement that: ‘States Parties should also ensure that they refrain from
discriminatory practices in international co-operation and assistance and
take steps to ensure that all actors under their jurisdiction do likewise.”*’
Multiple and intersectional discrimination ‘merits particular considera-
tion and remedying,™* which would to the protection of women who
experience discrimination that is also linked to factors such as ethnic or-
igin, property, political and other opinions, disability, age, marital status,

134 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2012b), A/67/270, see e.g. paras 17-23 and 31-38.
See also Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, Catarina
de Albuquerque (2010b), A/65/254.

135 CESCR GC, 15 para. 60. See also GC 14 on the right to health, paras
40 and 64-65.

136 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2011b), A/HRC/18/33, para. 80(f).

137 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2011a), A/66/255, para. 41.

138 CESCR GC 15, para. 37(b), the Sub-Commission Guidelines paras. 3.1-
3.3, and generally the Maastricht Principles, principle 32(c).

139 CESCR GC 20, para.14

140 Ibid., para.17.
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sexual orientation and gender identity, health status, and economic and
social situation.'!

'The Special Rapporteur has specified that ‘states and donors must vig-
orously promote non-discrimination in their water and sanitation pro-
grammes and policies, looking to eliminate disparities in access based on,
inter alia, race, colour, ethnic origin, religion, gender, economic status or
citizenship.* She has further specified that ‘the consideration of equality
needs to guide decision-making processes’ for maintenance and rehabili-
tation, as well as for the expansion of services.'*

The case studies in this volume draw attention to groups of wom-
en who are particularly disadvantaged in enjoying the right to wa-
ter and sanitation, such as women in informal settlements, displaced
women, women farm workers and women engaged in subsistence
agriculture.** As donor involvement is inherently limited, donors
will in practice have to make decisions as to which areas and groups
to target. However, the immediate obligation of non-discrimination
and the obligation to focus on the most vulnerable and marginalized
groups imply that this selection cannot be done randomly. Donors
must systematically identify differences in needs, as illustrated when
the CRC Committee argues that CRC Article 24.4 requires donor
states to ‘identify the major health problems affecting children, preg-
nant women and mothers in recipient countries and to address them
in accordance with the priorities and principles established by article
24.1% Donors must seek to identify the situations of different groups

141 CESCR GC 15, paras 13-16. See also CESCR GC 20, paras 18-35 for a
discussion of a range of prohibited grounds of discrimination in the context of
economic, social and cultural rights.

142 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2011a), A/66/255, para. 41 (my italization).

143 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2013), A/HRC/24/44, para. 67.

144  See CESCR GC 15, para. 16 and the Sub-Commission Guidelines paras
3.2-3.3 for examples of individuals and groups that should receive particular
attention and active support from states. The Sub-Commission Guidelines
further emphasize that farmers and other vulnerable groups should be given
priority in access to water resources in order to realize the right to adequate
nutrition and the right to earn a living through work, Sub-Commission
Guidelines para. 4.3.

145 CRC General Comment No. 15 on the Right of the Child to the
Enjoyment of the Highest Attainable Standard of Health (2013), CRC/C/
GC/15, para.87.
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of women and whether their current water access is adequate. De-
cisions and priorities on which areas and groups to target must be
justifiable given the foundational principles, including the emphasis
on basic access, attention to vulnerable and marginalized groups, and
non-discrimination. Other considerations, such as links to politics, do
not exempt the donor from these principles.

'The political, economic and humanitarian crisis in Zimbabwe, which
culminated in outbreaks of cholera and typhoid in 2008, illustrates the
complex considerations that donors need to take into account when
they provide humanitarian assistance in the context of diplomatic iso-
lation (Chapter 10). The study of Al resettlement farms in Mazowe
Catchment in Zimbabwe (Chapter 13) shows how displaced farmwork-
er women’s urgent need for clean water and sanitation was neglected by
both the national government and international humanitarian actors
in a situation where 200,000 farm workers and their families who had
been evicted from commercial farms had lost access to housing, food,
water and sanitation. International donors were unwilling to provide
humanitarian assistance to those living on former commercial farms
because the farms were taken illegally and without compensation for
their former owners. From a human rights perspective the donors were,
regardless of the political situation, under an obligation to consider the
basic needs of the most vulnerable and marginalized groups living on
the former commercial farms such as the displaced farm worker families
and their children.

The limited nature of donor involvement in water and sanitation ser-
vice delivery concerns also the dimension of time. The HRC Special Rap-
porteur has pointed out that this can create challenges to sustainability
and accountability: ‘While providing immediate access is important, it is
equally central to guarantee long-term operation and maintenance and
to plan with government and communities for phased exits and local
ownerships.* Thus, donors should plan for the continuation of non-dis-
crimination after their exit. Efforts to include women as beneficiaries and
participants should not be limited to special measures during the start-up
of local processes; they should be designed to facilitate enduring equality
when government or community take over. Again, the need to address
structural discrimination and gender stereotypes (as addressed in Section
6) will be central to this end.

146 Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2013), A/HRC/24/44, para. 42.

75



Water is Life

9.3 Attention, affordability and accountability: Responsibilities
of donors in policy processes

In addition to supporting and implementing concrete projects at the lo-
cal level, donors may influence national law and policy-making through
funding of various forms of expertise. These may include a range of ac-
tivities, such as budget support (with or without conditionality), fund-
ing of and participation in processes of preparing policy and legislative
reform, and provision of consultants and technical advice. Such support
tor reform will facilitate the realization of the human right to water and
sanitation — with ensuing obligations for the donor. Donors in the water
sector in Kenya have, for instance, invested in the policy and legal reforms
required to implement the 2010 Kenyan Constitution, which provides
for the right to water and sanitation and thus complements the State’s
initiatives.

'The human rights literature on the right to water has drawn attention
to how different policy choices may have negative effects on the reali-
zation of the right unless mitigating measures are in place. As noted in
Section 4.3 of this chapter, the introduction of user fees, water meters
or privatization may jeopardize the right to water, unless adequate safe-
guards are put in place. As shown in the national case studies compiled
in this book (Chapters 3, 7, and 10), donors are frequently found to pro-
mote cost-recovery and emphasize economic efficiency. However, this
carries the risk of violating the right to affordable water for disadvantaged
groups.'* To avoid violations of the right to water, policies based on the
‘user pays’ principles must include measures to mitigate such effects.

'The actual negative ¢ffects on individuals’ enjoyment of the human right
to water may be difficult to attribute to the donor state, as decisions re-
garding the home state policies, laws and regulations ultimately fall under
the home state’s jurisdiction.'*® Questions such as how to establish cau-

147 CESCR GC 15, para. 27.

148 Furthermore, national planning processes that are entirely externally-
driven are problematic. The Special Rapporteur has pointed out that such
reforms can circumvent democratic procedures and result in merely cosmetic
strategies and plans. However, she emphasizes, donors and development partners
may play a significant role, for example to ‘facilitate coordination and support
capacity-building and institutional strengthening, including at the local level,’
see Report of the Special Rapporteur on the Human Right to Safe Drinking
Water and Sanitation (2011b), A/HRC/18/33, paras 43, 51 and 83(e). The
recent water reform in Kenya is mentioned as an example of clear designation
of responsibilities when donors are involved, para. 44.
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sality between a state’s actions and the human rights violation, and how to
divide responsibilities between the domestic state and other states, have
been subject to legal debate (Langford et al., 2013).

However, the donor holds not only obligations of resu/z, but also ob-
ligations of conduct. Donors may, as demonstrated by the national case
studies from Kenya, Malawi, and Zimbabwe in this book (Chapters 3, 7
and 10), exercise considerable influence on policy processes by promot-
ing particular policy options, by providing technical advice and staff, or
simply by participating in decisions regarding which themes to pursue in
analyses, what type of competence to draw on, and what type of infor-
mation to be collected. Thus, donors are in a position to affect whether
processes consider the potential human rights eftects of difterent policy
choices. Donors’ participation in reform processes must be understood as
constituting a human rights-relevant activity in itself, capable of strength-
ening or weakening the realization of rights. The deeper the donor state’s
involvement is, the stronger is the responsibility to ensure that such in-
volvement is consistent with human rights.

A donor state’s support to and participation in policy processes may
place it in a position where it has obligations to fulfil the right to water.
Correspondingly, when donors are aware that their influence on reform
processes may impinge on the right to water, they are at risk of violat-
ing their obligations. While the balancing of considerations is primarily
a home state responsibility, donors may ‘aid or assist’ violations if they
promote particular policies/options without taking steps to ensure that
corresponding human rights concerns are addressed. Donors must ensure
that they do not promote policies that jeopardize the realization of the
human right to water, including women’s equal enjoyment of this right.
If they have knowledge of such risks, as they have been pointed out, for
example, in human rights documents and literature, they must simultane-
ously promote steps to safeguard against such effects.

For water policies and plans of action to promote the human right to
water, it is crucial that human rights and gender dimensions be made visi-
ble and subject to analysis. Donors involved in such processes should seek
to ensure that all aspects of the right to water and sanitation: adequa-
cy, availability, safety, physical and economic accessibility, and non-dis-
crimination are included. The specific requirements will depend upon
the mode and degree of involvement. However, when the general human
rights norms are juxtaposed with the specific concerns raised in the case
studies of this book, the following elements emerge as crucial to consider
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when donors influence water policy processes:

* Which themes are analysed? To ensure that the right to
water is considered in sufficient depth, themes such as
non-discrimination and the situation of vulnerable groups
must be considered alongside economics and engineering.
Furthermore, the role of water in the realization of other
rights such as those to health and livelihood implies that the
full range of water uses, both domestic and productive, in
urban and rural areas, should be considered. Consequently,
donors who play a role in the selection of topics for further
analysis, background papers, consultancies, etc, should strive

to include these themes.'*

* Which data are collected? If data collection does not include
factors such as gender and socio-economic status as vari-
ables, the impact on the situation of different groups will be
difficult to assess. Donors should seek to ensure that data
collection is tailored to enable human rights analyses, so to
avoid decisions that end up benefitting already privileged
groups. Furthermore, such data are also important to mon-
itor the implementation of the right.*° In order to monitor
non-discrimination adequately, it is not sufficient to simply
count the numbers of women present at meetings or sitting
in water user groups.

* What kinds of competence are available in the process?
Different types of competence may shed light on different
questions. An economist may suggest a tariff model without
considering the question of economic accessibility, while
an engineer may suggest a location for boreholes without

149  Germany presents their involvement in the Kenyan water sector reform
as an example of how the donor’s human rights based approach successfully
contributed to shifting attention towards access for the poor in informal
settlements (GTZ, 2009: 7).

150 'The Report of the Special Rapporteur on the Human Right to Safe
Drinking Water and Sanitation (2013), A/HRC/24/44, commends the use of
‘ex ante and ex post human rights assessments’ when policies that might have
a detrimental effect on the human rights to water and sanitation are adopted,
as tools to discharge the obligation to monitor the implementation of the right
to water and sanitation, para. 81. The same report further commends donors
advocating monitoring the sustainability of water and sanitation interventions,
and points out that they must be complemented with equality criteria to ensure
that all in society benefit, para. 80.
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considering availability for the varying water uses and needs
of different groups. Where donors support reform processes
through providing staft or consultants, they should consid-
er whether competence on rights and gender needs to be
included alongside other types of competence.

Finally, donors involved in water reform processes may exercise both
positive and negative influence on whether the decision-making at na-
tional level satisfies requirements as to participation, transparency and
accountability.’! Donors may, as demonstrated by the national case study
from Zimbabwe (Chapter 10), contribute to the violation of this set of
rights by actively requesting secrecy about the processes, or by passively
neglecting to share information and facilitate participation. To fulfil their
human rights obligations, donors should promote transparency. Even if
ongoing discussions may require some parts of information to be with-
held, there should be sufficient information available about the process,
its themes, options and available budgets’* to allow individuals as well
as organisations to voice their views and seek to influence the process.
Transparency and information-sharing will help making it visible wheth-
er concerns about human rights and gender inequality are included in the
processes, and can also assist the rights-holders in holding decision-mak-
ers accountable for the results.

10. CoNcLUSION

'The indivisibility of socio-economic rights, particularly the right to an
adequate living standard in terms of land, water, health and food, is espe-
cially important for poor African women’s livelihoods. Taking a contextu-
al, integrated and engendered approach to human rights, this chapter has
developed a framework for analysing both what it takes for the right to
water and sanitation to be considered realized and the duties of the home
state and other development actors in moving towards this objective.

Most importantly, international and national water laws and policies
should, in line with local practices, norms and values, recognize water
as a part of the right to livelihood in terms of food and health. This
proposed broader notion of a right to water for livelihood is important
in that it overcomes the disjunction between customary and statutory
151 See Section 8 of this chapter.

152 The Special Rapporteur has highlighted that transparent budgeting fosters
accountability and public participation,” Report of the Special Rapporteur on the
Human Right to Safe Drinking Water and Sanitation (2013), A/HRC/24/44,
para. 69.
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law and provides an opportunity to include food security and poverty
prevention in the development of gender-sensitive water laws and pol-
icies. Equally important is the need for an ‘empowerment’ component
addressing water-related gender stereotypes as well as women’s agen-
cy to assert their social, economic, civil and political rights, and their
power and capacity to hold water service providers and duty bearers
accountable.

As southern and eastern African countries seek to frame and imple-
ment the right to water and sanitation, they will have to balance it with
the right to gender equality, the right to a healthy environment, the
right to health and the right to food embedded in both regional treaties
and national constitutions. This broader contextualization of the right
to water may be the pathway for looking beyond water for drinking pur-
poses and including water for livelihood — life, food and health.

80



Partll

Kenya

Chapter 3

Human Rights, Gender and Water in Kenya: Law,
Prospects and Challenges

Patricia Kameri-Mbote and Francis Kariuki

1. INTRODUCTION

Water and sanitation are essential for development and preconditions for
poverty reduction, health and security (GoK, 2012). However, access to
water and sanitation amongst the rural and urban poor in Kenya remains
very low, (UNDP, 2007) making significant the fact that approximately
80% of all communicable diseases are water-borne (UNDP, 2007). The
situation might, indeed, be worse: reports indicate that 65.9% of the Ken-
yan population will be living below the poverty line by 2015 (GoK, 2005).
According to the Joint Monitoring Programme,' access to safe water sup-
plies throughout Kenya is 59%. Out of the Kenyan population of 45 mil-
lion, 17.5 million lack safe water (Water.org, 2014).

In Kenya, as elsewhere in Africa, the burden of fetching drinking wa-
ter from outdoor sources falls disproportionately on women and girls

1 See Joint Monitoring Programme for Water Supply and Sanitation of
WHO Report 2012. See also the 2008 report which revealed that 59% of
Kenyans (83% in urban areas and 52% in rural areas) had access to improved
water sources. 19% of Kenyans (44% in urban areas and 12% in rural areas) were
reported as having access to piped water through a house or a yard connection.
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(UNICEF, 2012). In Sub-Saharan Africa, people spend 40 billion hours
every year just walking to collect water, with women bearing two-thirds
of the burden of drinking water collection. This leaves less time for other
socio-economic activities (UNICEF, 2012). In Kenya, collecting water
takes longer than 30 minutes per trip for more than a quarter of the pop-
ulation (UNICEF, 2012; Maoulidi and Salim, 2011).2

'The average distance people travel to reach water sources in rural Ken-
ya ranges from two to 12 kilometers which is further than the 1,000 me-
tres recommended by WHO. Apart from the distance, concerns about
the quality of the water arise since the consumers share water points with
animals, which can result in contamination.

In urban areas like Nairobi, the time spent collecting water is much
less than that spent in rural areas, especially where there is piped water.
(Uwazi, 2010). The cost of water in urban areas is, however, not affordable
for the poor who are likely to pay much more than the middle-class in
urban areas of Kenya (Uwazi, 2010), as explained below, thus inhibiting
their enjoyment of the right to water.

'The inadequacy in quantity and quality of water is also a problem that
calls for action on the part of the government in order to achieve the
Millennium Development Goal (MDG) by 2015 and the post-2015 de-
velopment agenda. It is notable that water laws and policies have not
promoted access to water services and sanitation provision for the rural
and urban poor. Informal settlements have not been recognized in urban
plans and, as such, lack water and sanitation supply infrastructure. Local
authorities are not involved in water and sanitation services’ supply ar-
rangements and this has created room for other actors to bridge this gap
(GoK, 2005). Worse still, water and sanitation service provision has been
linked to land tenure, thus denying millions of landless people access to
water. Consequently, the poor have to access water from unregulated wa-
ter providers where water tarifts are 5-20 times more than tarifts applying
to metered facilities.

2 'This considerably reduces the time that women and girls have for other
activities such as childcare, income generation and school attendance. See
also Maoulidi and Salim (2011), who note that women in Kisumu spend a
disproportionate amount of time on household tasks, which leaves them with
less time to engage in income-generating activities. The average distance to the
nearest water point in Kisumu is one kilometre. They further add that in poor
urban areas, establishing water points near homes is very beneficial because it
not only provides safe water for the whole community, but also alleviates girls’
and women’s workloads.
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Against this background, this chapter will examine water laws and pol-
icy in Kenya against the backdrop of the human rights framework set out
in Chapter 2, which addresses the rights of individuals and groups and
the corresponding obligations of the actual duty bearers, paying specific
attention to three interrelated rights: the rights to water and sanitation,
the right to participation, and the right to equality and non-discrimina-
tion. It examines the pre-colonial, colonial and post-colonial laws and
policies, as well as developments under the 2010 Constitution of Kenya.
Our aim is to highlight the continuities and discontinuities in water law
and policy and identify the key drivers and the internal and external pro-
cesses. We argue that in spite of water sector reforms, and the laws and
policies emanating from those reforms, the rights to water and sanitation,
to participation in water governance, and to gender equality for the rural
and urban poor remain a mirage. Moreover, the implementation of the
right to water has been limited to water for domestic purposes and has
not included water for broader livelihood purposes. It concludes, howev-
er, that the implementation of the 2010 Constitution of Kenya — which
provides for the right to water and devolution where the national and
county governments share governance responsibilities (including that of
the water sector) — allows opportunities for realizing the right to water for
the rural and urban poor.

This chapter is divided into seven sections. Section 2 deals with the
interface between water resources, land, and human rights, while Section
3 outlines the pre-colonial and colonial water law and policy. Section 4
addresses water law and policy in post-colonial Kenya while Section 5
canvasses the legal and policy initiatives domesticating the right to water
in Kenya. Section 6 looks at the emerging jurisprudence relating to the
implementation of the right to water and related rights, and Section 7
provides our conclusion.

2. WATER RESOURCES, LAND AND HUMAN RIGHTS

2.1 Water resources in Kenya

Kenya has enormous water resources including five catchment areas or
‘water towers'— the Mau forest, Mount Kenya, Aberdare ranges, Mt Elgon
and Cherangani Hills. Freshwater resources include rivers, lakes, wetlands
and reservoirs distributed within five drainage basins — the Tana, Athi,
Ewaso Nyiro, Rift Valley and Lake Basin. Besides, Kenya shares about
50% of her surface water resources with her immediate neighbors. It shares
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FRESH WATER RESOURCES:
SURFACE WATER
Lake Victoria, Lake Turkano

85



Water is Life

FRESH WATER RESOURCES:
DRAINAGE BASINS

Gosoname  Athi-Sebati  capl . @
: S— ciy ...
Intarnational By ...  —cremcimmiim Mountiin Peak . &

86



Human Rights, Gender and Water in Kenya

E i & JR— MY
CATCHMENTS (WATER TOWERS): Capltal ...

e Roads, su
Mau Forests, ML Kenya Ll — L

M1, Elgan, Aberdare Ranges Mountaln Peak . a Poads un
Chirangani Hills, highlighled wih

Averdname - ()it Lnkesne

87



Water is Life

Lake Victoria with Uganda, Tanzania, Rwanda and Burundi; Lake Turka-
na Basin with Ethiopia; River Mara and Lake Natron with Tanzania; and
the Sio-Malakisi-Malaba system with Uganda (GoK, 2005).

There are groundwater resources extending across the borders. Some
of the aquifers are the North Rift aquifer, shared with Ethiopia, South
Rift Aquifer, Kilimanjaro-Chyulu and Tiwi, shared with Tanzania,
the Merti Aquifer, shared with Somalia and the Elgon Aquifer, shared
with Uganda (GoK, 2005). Groundwater is mainly accessed through the
drilling of boreholes. With increasing demands for water, domestic and
commercial users are increasingly drilling private boreholes, with uncer-
tain implications for groundwater resources (AMCOW, 2010). The other
source of water is rainwater that is harvested for domestic uses, grazing
and irrigation. Rainwater is not a year-round source of water due to the
intermittent nature of rainfall in Kenya, and the variability from year to
year and region to region. At the coast region, the Indian Ocean is anoth-
er main water resource as is Lake Victoria to residents of Kisumu.

Despite the abundance of water resources, Kenya is classified as a
chronically water-scarce country, with an annual renewable fresh water
supply of only 647m?* per capita (GoK, 2005). Most of the catchment
areas are threatened by human settlements, logging, charcoal burning,
cultivation and grazing. For example, despite gazettement as a water
tower, the Mau watershed has lost about 200,000 hectares over a span
of about 40 years from 1970 to 2010 as a result of exploitation of forest
resources. Development of water resources is also very low, with only
15% of the safe yield of renewable fresh water resources being devel-
oped. There remains an opportunity to exploit the balance of 85%. This
would require investments in water storage infrastructure, which has
been so low that the country has been unable to deal with extreme hy-
drological events. Indeed, water storage per capita has declined dramat-
ically, from 11.4 m® in 1969, 4.7 m* in 1999, to currently about 4m’. In
addition, the low water storage capacity is a result of a failure to protect
the natural buffering capacity of water catchments and wetlands, and a
lack of water storage infrastructure to deal with the shock from extreme
hydrological events (GoK, 2005). Further, an imbalance in water ab-
straction rates across the five drainage systems creates a threat to future
water availability. Water reforms in Kenya have focused on water service
provision, with water resources management receiving little attention.
Water service provision cannot be sustainable if water resources are not
well managed.
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2.2 Water availability, distribution and demand

Water is unevenly distributed in time and space, and millions of Kenyans
do not have sustainable access to safe water. Development of water re-
sources is low and no new resources are being developed. This has created
a high demand for water, ultimately resulting in a rise in water prices.
Increase in water demand has also led to conflicts over scarce resources
between diverse users (UNDP-Kenya, 2010). The trend is projected to
continue with an expected 10% annual growth in economy which will
require an increase in the fresh water per capita by at least three times
(Sida, 2009).

The main water uses are irrigation at 70%, domestic uses at 20%, live-
stock at 4%, and industrial use at 3% while others, including fisheries and
wildlife, are about 3%. Although irrigation is the major water user, only
20% of the potential area of 540,000 hectares is under irrigation (Osinde,
2007). The projected increase in the area under irrigation to 1.3 million
hectares by the year 2030 and the anticipated growth of industries will
translate into an exponential rise in demand for water. Such intensive
growth must be balanced against the demand for water for domestic and
personal use and for livelihoods, particularly by women in rural areas.
This is because small-scale agriculture, driven by women and the rural
poor, may be neglected as government pursues large-scale, water intensive
irrigation.

With a projected rise in water demand, a need arises for improving
and increasing water abstraction levels in the country. The current water
abstraction rate is 5.5%, which is far below the country’s potential, of
which 84.7% is surface water and the rest underground (GoK, 2007). Es-
timated average annual water availability is thus 20.2 billion cubic meters
(Sida, 2009). Water availability also varies between rural and urban areas,
and in most cases is dependent on income levels. Different reports give
differing estimates of water and sanitation coverage in the country, but all
acknowledge that water access is low. Some reports estimate that access
to safe water’ in urban areas stands at 89.7% and in rural areas at 43.5%
translating to a national coverage of about 57%. Access to safe sanitation

3 Access to safe water is described as the percentage of the population with
reasonable access to an adequate amount of water from an improved source,
such as a household connection, public standpipe, borehole, protected well or
spring or rainwater collection. Reasonable access is defined as the availability of
at least 20 litres per person per day from a source within one kilometre of the
dwelling.
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services is about 81% of the population, with 94.8% in urban areas and
76.6% in the rural areas. It is also instructive to note that variations exist
from region to region and within regions in terms of access to water sup-
ply and sanitation. A UNDP report indicates that Kenya’s urban poor are
among those with lowest access to improved sanitation facilities world-

wide (UNDP-Kenya, 2010).
2.3. The interface between water, land and human rights

Water is essential for development. Without access to water, other human
rights cannot be realized, particularly by women belonging to marginal-
ized groups and the poor. In Kenya, the mortality and morbidity due to
water-borne and sanitation-related diseases accounts for about 70% of all
diseases. (UNDP-Kenya, 2010). The government, as the main duty bear-
er, needs to improve access to water for personal use, domestic use and for
livelihood purposes.

'The water and sanitation needs of the powerless, mostly the poor and
women, are not adequately catered for.* Gender equality and women’s
empowerment are pivotal in achieving the MDGs, and are necessary pre-
conditions for overcoming poverty, hunger and disease (UNDP-Kenya,
2010). In Kenya there are glaring gender gaps in access to and control
over resources such as land and water; this impedes women’s participation
in water and land governance and their capacity to initiate water infra-
structural projects. For instance, less than 5% of women have title deeds
in Kenya.’ In addition, land laws tend to privilege economic and private
use and thus limit women’s and communities’ access to key water sources
located on private land.

Water rights and land ownership are interrelated. The notion of indi-
vidual ownership of land confers exclusive rights including over water
resources. One cannot get a water connection or a water permit if one
is not the owner of the land. Land ownership has therefore contributed
to the exclusion of and discrimination against the landless, especial-
ly women, in accessing water. According to Onyango, land ownership
and settlement patterns continue to influence community management
of water sources (Onyango, 2007), which further contributes to gross
under-representation of women in decision-making processes (UN-
DP-Kenya, 2010). Water law has also developed on the premise that
power derives only from formal norms and institutions (UNDP-Ken-

4 See Chapter 4 and Chapter 6 in this book.
5 GoK (2009).
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ya, 2010). Consequently, customary water governance institutions and
other informal governance authorities operating outside formal law are
not recognized. As such, access to water for the rural and urban poor,
where traditional and informal water governance is still predominant, is
yet to be realized.® Within informal settlements, the effect has been the
existence of unregulated informal water service providers who charge
exorbitant fees for water and sanitation services.

3. WaTER Law anD PoLicy IN PRe-CoLoniaL AND CoLoNiaL KEnYA

In pre-colonial Kenya, water governance was the remit of traditional au-
thorities and institutions guided by norms, rules, customs and traditions
(Juuti et al., 2007). Each of the communities inhabiting Kenya had its
own water governance norms and institutions. Unwritten norms, which
varied with time and place, governed how water resources were con-
trolled, managed, and conserved. There were no statutes or written rules
governing water resources. Further, these were held communally and each
community member had rights of access to the resources. Access to and
use of water resources was based on one’s membership in the community
controlling a particular territory and not premised upon ownership of
the underlying land (Juuti et al., 2007: 20). Indeed, individual ownership
of land and water resources, as understood in English property law, was
unknown among African societies. Nonetheless, local norms oftentimes
discriminated against and excluded women from decision-making pro-
cesses, since most governance institutions were comprised of men.

Major reforms in the land and water sector occurred when the tra-
ditional, indigenous and communal land and water governance systems
were replaced by the colonial powers with new norms emphasizing indi-
vidual (male) ownership of land and linking these to water rights. This
led to the disorganization and suppression of local, indigenous and com-
munal water governance systems (Juuti et al., 2007). Nonetheless, local
norms and governance institutions still continue to operate and guarantee
access to water for many in Kenya, particularly in rural areas.”

3.1 Water law and policy in the political economy of colonial
Kenya

Water law and policy in the colonial era focused on the acquisition of
control over water resources, and its supply to white settlers to drive the

6 See Chapter 6 and Chapter 5 in this book.
7 See Chapter 6.
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European agricultural economy. Initially, there were no comprehensive
water laws, and when they emerged, they were developed piecemeal in re-
sponse to emergent needs. As will be seen shortly, there was under-devel-
opment of water resources and water pollution policy and law, and no at-
tention was given to the natives’ water rights for consumption, livelihood
and livestock rearing. The introduction and imposition of the British legal
system in Kenya marked the beginning of a systematic (albeit unsuc-
cessful) attempt at the disintegration and destruction of traditional and
indigenous land and water governance institutions that operated amongst
most Kenyan communities. To achieve their objectives in the protector-
ate, the colonialists had to acquire control over land (Okoth-Ogendo,
1991) and resources on the land including water. In 1897, the Indian
Land Acquisition Act of 1894 was applied to Kenya to enable settlers to
gain control and acquire rights to land in the territory. Further, under the
East African (Lands) Order-in-Council of 1901, all land that was not
physically occupied by the natives was converted to Crown land, which
the Commissioner had powers to dispose of (Okoth-Ogendo, 1991). The
assertion of original title to land gave the protectorate authorities pow-
er to exploit natural resources, including water (Okoth-Ogendo, 1991).
Further alienation was achieved through the Crown Lands Ordinances
of 1902 and 1915. More specifically, the eftect of the 1915 Crown Lands
Ordinance was the total disinheritance of Africans and conversion of land
that they occupied to Crown land thus rendering them, in Okoth-Ogen-
do’s words, ‘tenants at the will of the Crown’ (Okoth-Ogendo, 1991; Ghai
and McAuslan, 1970).

'The Crown Lands Ordinance of 1902 had provisions dealing with the
issuance of water permits, and under the 1915 Crown Lands Ordinance
the Water Permit Rules of 1919 were enacted. These rules gave the Di-
rector of Public Works Department the power to consent to or refuse to
permit the abstraction of water from a spring, river, lake or stream. The ef-
fect of the rules was to privilege the colonialists’ water rights, resulting in
inequitable distribution of water resources (Juuti et al., 2007). In essence,
there was the prioritization of commercial water uses by settlers over the
domestic and livelihood needs of natives. This trend continues even today,
when large-scale farmers are prioritized among water users.®

'The colonial government used the law effectively as an instrument for
prioritizing access to water resources by and water uses for the settlers

8 See generally Chapter 4 by P. K. Mbote and E. Odhiambo, on the Lake
Naivasha Basin.
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over those of the natives (Juuti et al., 2007). This resulted in the dispos-
session of the natives’land and water rights. They based their acquisition
of ownership of water resources on the notion that the resources, includ-
ing land, were ownerless. Theorists have questioned this view, which was
based on the difference of expression of rights of native Africans from
Western conceptions (Okoth-Ogendo, 2003), and thus undermined any
rights that Africans held under native customs. In addition, under the
common law conception of land, a landowner held everything on that
land including water resources. Having effectively acquired control over
water resources, protectorate authorities then developed infrastructure for
water supply for the settlers. The Uganda Railway was the main supplier
of water in the interior of the country between 1900 and 1920 (Nilsson
and Nyangeri, 2008). Water supply did not factor in issues of sustainabil-
ity. The 1913/14 Colonial Report shows that all rivers were polluted and
that people used the single-bucket system, whereby the contents of the
buckets were disposed of in the sea in Mombasa, and buried in trenches
in Kisumu and Nairobi, as sewage schemes had not yet been installed
(Great Britain, 1915). Further, between 1913 and 1914, the Protectorate
had to get a loan of £250,000 from the Imperial Treasury for the pur-
poses of, inter alia, improving the provision of a pipe-borne water supply
for Mombasa (Great Britain, 1915). Again, the 1929 Annual General
Report for the colony stated that water boring was successfully carried
out by the water boring organization of the Public Works Department.
Most drilling was carried out to drive settler farming and for local Native
Councils in Native Reserves. The local Native Councils had the mandate
of providing, maintaining and regulating water supplies for natives in the
areas where they had been established (Great Britain, 1934). Water ab-
straction from public streams was done to further the European economy,
leading to an increase in farming (Great Britain, 1930). Overall, land in
actual native occupation was neglected in law and policy leading to what
has been referred to as the duality of land relations, in which the settler
sector was developed and supported while the native-occupied areas were
relegated to informal customary norms and institutions.’

Between 1920 and 1940, the State sought to assume a prominent role
in water provision to meet the objectives of public health, efficiency and
vital strategic interests (Nilsson and Nyangeri, 2008). In 1929, the Water
Ordinance No. 35 was enacted. It made provision for the conservation of
water and for the regulation of water supply, irrigation, and drainage. It

9 GoK (2002).
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vested all natural bodies of water in the Crown, vested the right of control
in the Governor in Council, and establishing a Water Board. The work of
the Water Board was to grant water rights according to the Ordinance.
The Ordinance also defined the relationship between the government,
as the grantor of water rights, and the licensees as recipients and holders
of the water rights. It also provided for offences and penalties for infrac-
tions against its provisions. This law was the first comprehensive water
law under colonial rule and took effect in 1935, thus fully establishing the
role and powers of the State in relation to water (Nilsson and Nyangeri,
2008). By this law, the State took over from the Uganda Railways as the
main provider of water in urban areas. For example, in Nairobi and Nak-
uru, local authorities were put directly in charge of water supply, while in
other areas water supply was taken over by the Public Works Department
(Nilsson and Nyangeri, 2008). The Ordinance also sought to extend water
development to areas occupied by Africans.

Within the colonial set up, vesting water resources in the State was
necessary for the promotion of European interests. In this regard, the
colonial authorities launched the Development and Reconstruction Au-
thority (DARA) in 1946 as an investment programme to spur rapid de-
velopment of urban water supplies. According to the architects of the
programme, small towns’ water supplies were seen as ‘vital for the devel-
opment of the country, and as the expenditure involved is normally recov-
erable through the rates charged, is in every way a suitable object for the
allocation of Development Funds’ (Nilsson and Nyangeri, 2008). Water
pricing during the colonial period was therefore based on the principle
of full cost recovery from users. Cost recovery required water schemes
to be economically viable to the government including being financially
and technically sound. Essentially, this meant that those who could not
afford to pay could not access water services. As will be seen later, cost
recovery in water supply continues to inform water laws in Kenya to date.
To improve local water supply within the framework of DARA, water
users’ associations were established by the colonial authorities (Nilsson
and Nyangeri, 2008; Juuti et al., 2007).

Land reforms and the expansion of agriculture in the 1940s led to over-
crowding, soil erosion and water pollution in European and native reserves.
'The government reacted to this by enacting the Land and Water Preser-
vation Ordinance (No.4) to prevent deterioration in land quality in the
European areas. Under the Land and Water Preservation General Rules
1940, the Governor had powers of, inter alia, regulating the watering of
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livestock, the burning or clearing of vegetation where necessary to preserve
the soil and its fertility, the prevention of the formation of gullies, and the
maintenance of bodies of water (Okoth-Ogendo, 1991).

Gender inequality in land ownership, which continues to impede
women’s participation in water governance, partly has roots in the land
reforms carried out in the 1950s. During the land consolidation, adjudi-
cation and registration processes, which characterized land reforms in the
native reserves, land was mainly registered in the names of male house-
hold heads; customary rights of use, which most women had, were not
noted on the register. This led to their extinction (Okoth-Ogendo, 1991).
Land reforms thus contributed to the disenfranchisement of women in
land matters, a factor that still persists today. Additionally, the settlement
and land tenure from the colonial times resulted in the duality of land and
water property rights especially in informal settlements. The duality was
manifest in the existence of well-defined and protected rights in settler
areas and largely neglected and ill-defined land and water rights of na-
tives. This duality continues to hinder access to basic services, including
water and sanitation, by the poor (Okoth-Ogendo, 1991). Additionally,
government policies and plans do not recognize informal settlements in
urban areas and have sought to restrict their growth, yet their number and
population continues to grow."” The exclusion of these areas from plans
relegates them to the shadow of the law and they are not supplied with
basic services (Osinde, 2007).

The 1929 Water Ordinance was revised in 1951, and in 1972, when
it was renamed Chapter 372 of the Laws of Kenya. It is evident that
the emphasis on recovering infrastructure costs, together with a water
provision cost-recovery policy introduced in this era, was not effective
in ensuring universal access to water services, especially for natives. Only
those who could afford it were served by the water supply infrastructure.
'Thus, firstly, water supply systems in urban areas were better than those in
the rural areas partly because the returns from investment in water supply
were better. Economic viability provided incentives for investment in wa-
ter supply infrastructure in urban areas. Secondly, urban supplies permit
investors to reach a larger catchment because of higher population densi-
ties. In consequence, a relatively low investment will yield greater returns
due to economies of scale; a piped supply to a remote dwelling on the top
of a mountain would cost a great deal more.

10  See also Chapters 6 and 4.
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4. WaTter Law anD Poticy IN PosT-CoLoniaL KENYA

Colonial laws and policies continue to influence water governance and
performance of water sector institutions today. The first few years of in-
dependence depict a carry over from the colonial era. There was a general
focus on economic growth exemplified by the formulation of Sessional
Paper No. 10 of 1965, under which the infrastructure for economic and
social development (including the water sector) was to be placed under
State control (GoK, 1965). Under this policy, the government was to be
involved in virtually all productive activities, including provision of water
services (UNDP, 2007). Water supply was not regarded as a social ser-
vice but as a public service, alongside transport, telecommunications and
electricity. To spur economic growth, water supply was to be handled by
financially self-sustaining schemes, such as water services for the munic-
ipalities. There was no consideration of human rights to water and sani-
tation or the right to equal participation in water governance. The main
focus was on full cost-recovery from water users. Reports indicate that in
the 1960s virtually all urban areas had access to piped water from public
systems (Nilsson and Nyangeri, 2008).

As the economy and the population grew in the early years of inde-
pendence, inequalities continued to widen between the rich and the poor.
A patron-client relationship developed between the central government
and local authorities, in which the latter sought public resource alloca-
tions from the former. Local authorities became entangled in corruption
and misuse of resources. There was favouritism in water supply, and the
poor were often excluded from public water supply systems (Nilsson and
Nyangeri, 2008). Local authorities were criticized for lack of capacity,
absence of guidelines on access, and failure to bridge gaps in law and pol-
icy affecting water supply. In later years, some opined that local authori-
ties did not understand the water reform processes and changes and how
these influenced decision-making at their level (UNDP, 2007). Concerns
about human rights and participation of the citizenry in decision-making
did not feature at this time.

In the 1970s, the government began to change national policies and
the water sector became a prioritized area for intervention. The Develop-
ment Plan of 1970-74 sought to expand water development by supplying
water to the whole rural population, which was relatively underserved,
before 2000. However, the plan did not deal with cost recovery. It in-
creased municipal water tariffs and all users had to pay regardless of their
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economic situation. The plan was developed with donor assistance from
Sweden (Juuti et al., 2007). The Water Act Cap 372" provided the legal
framework for implementing the policy. Under the Act, the minister in
charge of water resources was required to appoint a ‘Water Undertak-
er’ for each town. The Water Undertaker could be the local authority,
the government through its ministry responsible for water, or any other
person or organization. The Undertaker developed regulations, to be ap-
proved by the minister, defining the operations and tariffs in the service
area. The minister would also have a monitoring role to ensure the quality
of service (Nilsson and Nyangeri, 2008).

Focus was on water supply to boost other sectors of the economy with
little attention given to water resources management and access to water
for domestic and livelihood purposes. No attention was given to conser-
vation of water resources to ensure their availability for future generations.
The relevant institutions for water governance were: the Minister; the
Water Resources Authority, Catchment Boards, Regional Water Com-
mittees, the Water Apportionment Board, Local Water Authorities,'” and
Water Undertakers. The institutional framework under the Act concen-
trated much power in the minister in charge of water; unduly separated
institutional roles; created uncertainty in decision-making among institu-
tions; gave water users little room for participation, and was State-centric
with no room for private sector participation (Akech, 2008: 315). This
Water Act (Chapter 372, which has since been repealed) made no pro-
vision for stakeholder engagement or public participation in water gov-
ernance and had no special mechanisms targeting the poor and women.

'The cost recovery policy in water supply was revisited in the Develop-
ment Plan of 1974-78. However, the popularization of the basic needs
approach in water policy at the international level in the late 1970s, led
the government to change its national water policy. Water supply was
now viewed as a social service and cost-recovery was not over-empha-
sized. Donors became increasingly interested in water supply so as to
increase access to water and sanitation globally. However, the basic needs
approach in water supply did not last long and was reversed by Sessional
Paper No.1 of 1986, under which water supply was seen as a pay-for-
service and not as a social good or service for the benefit of the largest
number of people in the largest possible way. To implement the pay-for-
service approach, the National Water Conservation and Pipeline Cor-

11 Chapter 372, Laws of Kenya (Repealed).
12 Local authorities had the main responsibility for water provision.
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poration was established in 1988 to operate a number of urban water
supplies on a commercial basis (Nilsson and Nyangeri, 2008).

During the 1990s, the performance of the water sector deteriorated,
particularly in urban areas, because of low government funding, poor
management of utilities, mismanagement of funds, and rising water de-
mand. This partly created the need for reforms, buttressed by several pub-
lic health crises directly related to poor water services. In addition, there
were macroeconomic reform initiatives promoted by bilateral agencies
and international finance institutions, which also played a part in catalyz-
ing reform in the water sector (AMCOW, 2010).

A second National Water Master Plan was developed in 1992 by the
government in collaboration with Japan International Co-operation
Agency (JICA). Reforms were geared towards principles and targets of
economic sustainability and good governance ensuring greater access to
water. One of the main aims was poverty reduction, particularly in urban
poor and rural areas, by ensuring sustainable access to safe water (Osinde,
2007). Water provision in rural areas was based on a supply-driven ap-
proach, placing much emphasis on infrastructural development. No mea-
sures were put in place for participation in decision-making and overall
governance in the water sector. In the late 1990s, the government realized
that it did not have sufficient resources to meet rising water demand in
the country. Moreover, water demand was exceeding available water re-
sources. Sessional Paper No.1 of 1999 was therefore formulated, with
the overall goal of facilitating the provision of water in sufficient quantity
and quality and within a reasonable distance to meet all competing uses
in a sustainable, rational and economical way. The policy separated pol-
icy formulation, regulation, and service provision, and defined the roles
of sector actors clearly within a decentralized institutional framework.
It also allowed for private sector participation and increased community
development (GoK, 1999).

With this policy, there was a shift from the supply-driven approach to
a demand-driven approach raising the need for resources to meet rising
water demand (GoK, 2012). This shift was also informed by the Inte-
grated Water Resources Management (IWRM) policy that was based on
the Dublin Principles, which sought to balance the prevailing neo-liberal
economic discourses, advocated by actors such as the International Mon-
etary Fund and the World Bank, with the growing movement for par-

13 GoK (1999).
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ticipatory natural resource management and sustainable development.™*
Gender concerns were raised as part of the shift towards IWRM.

This shift paved the way for the participation of private sector and
non-governmental organizations (NGOs) in water supply with a number
of NGOs partnering with government and donor agencies to develop
community water projects in rural and urban areas (Juuti et al., 2007;
UNDP, 2007). The main donor agencies were the Swedish Internation-
al Development Agency (Sida), the Japan International Co-operation
Agency (JICA), the Norwegian Agency for Development Co-operation,
the Finnish Development Agency and the German Development Agen-
cy. Human rights dimensions lay at the core of this shift, and were under-
stood as crucial for meaningful community and individual participation
in democratization, decentralization and sustainable water management.
Gender concerns were, however, largely ignored. In essence, water gover-
nance during the post-colonial period was largely a continuation of colo-
nial water law and policy, did not adopt a pro-poor focus, and allowed for
minimal community engagement as recipients of services. Access for the
poor was purely tokenism. Water was chiefly perceived as important for
economic growth and was supplied on market principles. Little attention
was paid to human rights issues and the participation of difterent water
users, such as women, in water governance; domestic and livelihood wa-
ter uses and needs were ignored; women’s concerns were relegated to the
back burner.

5. THE RigHT TO WATER IN KENYA: THE PRESENT LEGAL CONTEXT

Despite the gloomy picture painted above, developments at the inter-
national level on the right to water have had an impact on water law in
Kenya. There has been an emphasis on providing all people with access
to sufficient quantities of safe water and proper sanitation. The climax of
these efforts was General Comment No. 15," a general recognition of the
human right to water through a resolution of the United Nations General
Assembly that outlines the components of the right to water. It is import-
ant to note that not all states accepted the right to water as embedded
in Article 11 of the International Covenant on Economic, Social and
Cultural Rights. Further, as outlined in Chapter 2 of this book, the focus

of the right has been more on domestic water uses than on broader liveli-

14  See Introduction.
15 CESCR (2013).
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hood uses, which would include food security.'* The human right to water
entitles everyone to sufficient, safe, acceptable, physically accessible and
affordable water for personal and domestic uses. Water must be available,
of good quality and accessible.”” Accessibility means that all must have
access without discrimination including women, minorities, disabled,
displaced, and other vulnerable groups. Obligations are also imposed on
State Parties to respect, protect and fulfill the right to safe drinking wa-
ter."® These need, however, to go beyond drinking, cooking and washing to
include other water-related activities at the household level, such as food
production and processing. (Chenoweth, 2008)

In Kenya, a number of measures have been undertaken leading towards
the recognition of the right to water. Such measures include Sessional
Paper No. 1 of 1999, the Water Act 2002 and the 2010 Constitution
of Kenya. Both the Water Act and Sessional Paper, at least in theory,
recognize a right to water. For example, Sessional Paper No. 1 of 1999
enabled the country to include elements of Integrated Water Resources
Management. The Water Act 2002 provided that water resources are to
be managed in the public interest, as stipulated in the National Water
Resources Management Strategy (2007-09), while water supply and san-
itation, were guided by the National Water Services Strategy (2007-15),
which recognizes a human right to water. However, in practice, the right
to water is yet to be realized since all — including the poor — must pay to
access water. The attempts made by the Water Services Trust Fund, estab-
lished under the Water Act 2002, with the mandate ‘to assist in financing
the provision of water services to areas of Kenya which are without ad-
equate water services' (Section 83) are yet to ensure access to adequate,
affordable water for the poor in Kenya. One of its major limitations has
been its concentration on rural areas.

5.1 Water Act 2002

Reforms introduced by this Act included the separation of water resourc-
es’ management from water services’ provision; separation of policy-mak-
ing from the day-to-day administration and regulation; decentralization
of functions to lower-level State organs; and the involvement of the pri-
vate sector in water resources management and water services provision.
The long-term objective of these reforms was poverty reduction in the

16 It is worth noting that the 20 litres provided as the benchmark level of
need is insufficient to cater for livelihood uses, including food security.

17  See Paragraphs 10-12.
18  See Paragraph 20.
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rural and urban areas, through the establishment and development of a
well managed and sustainable water sector (KWAHO, 2009). Moreover,
under the Water Act, water supply and sanitation were to be guided by
the National Water Services Strategy (2007-15). Section 49(3)(a) of the
Water Act 2002, requires the National Water Services’ Strategy to frame
plans and programmes for the progressive realization of the right to water.
The Act does not address gender-equal participation in water governance
but the 2006 Presidential Directive on affirmative action for women in
all appointments has resulted in greater women’s visibility in the water
sector institutions."

The Act treats water mainly as an economic good and, in efforts to in-
crease access to water, it brings the private sector on board. Water supply
is only to be provided by a water service provider,* defined as a company,
NGO, or other body or person providing water services under and in
accordance with an agreement with the licensee within whose limits of
supply the services are provided.? All municipalities are obliged to man-
age and operate water services along business and corporate lines and to
embrace the full cost of recovery in the provision of water services.” Wa-
ter Service Providers (WSPs) acquire water in bulk from Water Service
Boards (WSBs). Water supply is based on the principle of cost recovery,
which requires users to pay for water and sanitation services. The issue of
affordability is not addressed and the poor and vulnerable groups, includ-
ing women, cannot access water without paying. This has resulted in the
proliferation of self-help groups, NGOs and faith-based organizations in
water and sewerage services’ provision (GoK, 2012).

Regulation of water rights under the Act is based on a permit system.?
A permit is predicated principally on land rights. It is an offence to con-
struct or employ any works without a permit for a purpose for which a
permit is required.”* Section 34 stipulates that a permit runs with the
land or undertaking. It is important to note that permits operate princi-
pally where land is under formal tenure; therefore, land under customary
tenure is excluded. As long as it remains in force, a permit is appurte-
nant to that portion of land or that undertaking and passes with any

19 For instance WASREB has been chaired by a woman since 2012.
20 Section 53(2), Water Act 2002.

21 See Section 2, Water Act 2002.

22 See Section 57(5) (d), Water Act 2002.

23 Section 8 (1) (c) and (d) of the Water Act 2002.

24 Section 27 (1) (a).
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demise, devise, alienation, transfer, or other disposition thereof, whether
by operation of law or otherwise.” In addition, where land to which a
permit is appurtenant has been, or is about to be, subdivided, the Water
Resources Management Authority may grant a new permit, subject to
the permit holder acquiring the necessary easements.”* With few women
having titles to land compared to men, women as a gender and as part of a
socio-economic class are unable to get permits and are therefore affected
negatively. This is also the case where women need water connections.
Application of the permit system also means that women cannot utilize
water resources in economically productive activities such as irrigation
and commercial livestock rearing because they lack water rights to water
resources.”’” The permit system implies that small-scale water users with-
out ownership rights lose out to large-scale users who hold a permit.
Linking water rights to land may be inappropriate in informal settle-
ments where residents are not the owners of underlying land. Govern-
ment has failed to develop infrastructure for water supply in informal set-
tlements because the residents are not the real owners of the underlying
land. Water services provision is thus left to cartels, who charge exorbi-
tant prices for water. Those without land rights also pay exorbitant prices
for water for consumption from informal service providers, as they are not
served by the formal providers. This implies that those without owner-
ship rights cannot effectively engage in economically productive activities
that require water, such as irrigation and commercial livestock farming
(Njuguna, 2012). It is, therefore, evident that the permit system does not
sit well with the State’s obligation to respect and protect the right to an
adequate living standard, the right to food and the right to health.

5.2 Who were the drivers of reforms?

Water reforms in Kenya have been driven by different internal and ex-
ternal actors. The internal actors include the Ministry of Water and Ir-
rigation and its agencies such as the Water Resources Management Au-
thority; Water Services Providers (WSPs); the Ministry of Environment
and Mineral Resources through the National Environment Management
Authority (NEMA); the Ministry of Public Health; and the Municipal
Council and local civil society organizations. The external actors include
development partners and donors such as German Technical Co-oper-

25 Section 34 (1).
26 Section 34 (3).
27 Njuguna (2012)
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ation, German Development Bank, Water and Sanitation for the Ur-
ban Poor (WSUP), United Nations Human Settlements Programme
(UN-Habitat), Japan International Cooperation Agency (JICA) and
United Nations Children’s Fund (UNICEF). Other actors include com-
munity-based networks and NGOs.

Donors have played a major role in capacity building, and in respond-
ing to emergencies by providing funding and access to poor communities
in remote areas and in managing community supplies. For instance, in the
1990s, donors funded about 62% of the development budget for the water
sector while the government only financed about 38% from general rev-
enues (GoK, 2005). The funding to the Ministry of Water and Irrigation
(MoWI) increased in absolute terms from USD64 million in 2003/04
to USD379 million in 2009/10. In relation to the GDP, donor funding
has kept pace with inflation. There was an increase of 0.4% in 2003/04 to
0.9% in 2008/09 (AMCOW, 2010). However, a huge portion of the cap-
ital budget, over 80% of the ministry’s allocations, has gone to water sup-
ply and sanitation rather than irrigation. Nonetheless, it is not clear what
proportion was allocated to urban versus rural, and water supply versus
sanitation allocations. This lack of clarity is due to the preference that is
given to urban water supply compared to rural water supply. Urban water
supply continues to receive most of the funding compared to rural areas,
necessitating the intervention of NGOs and other informal water provid-
ers (AMCOW, 2010). In addition, donor funding was channeled through
the Water Services Trust Fund (WSTF) to promote water provision in
rural areas and informal settlements, but WSTF funding is still low.

Through the Kenya Water and Sanitation Project and the Water Sec-
tor Reform Project, development partners have been involved in setting
up water sector institutions since 2005 (Sida, 2009). There have, however,
been challenges such as ensuring transition from old institutions to new
ones and ensuring complementarities and synergy among institutions.
'This, coupled with inadequate funding, explains in part the failure to meet
the targets set by water and sanitation supply systems (Sida, 2009). More
specifically, overlaps between the new water sector institutions, pre-reform
institutions and the ministry persist nearly ten years after the institutions
were established. This problem has been compounded by the emergence
of new institutions established under the 2010 Constitution such as the
counties and the amalgamation of ministries dictated by the reduction of
ministries from 42 to about 20. In this milieu of an evolving institution-
al framework, focus on the poor, gender, good governance, stakeholder
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participation, viability, sustainability, and objectives towards MDG goals
continue to be a moving target and are unlikely to be fully achieved in
the short term (Sida, 2009). It is worth noting that the incomplete trans-
fer of staft and water supply and sewerage assets from the MoWI, local
authorities, the National Water Conservation and Pipeline Corporation,
and other public bodies to the WSBs and WSPs has continued to di-
rectly impact on the financial viability of WSPs (AMCOW, 2010). This
is now compounded by the constitutional provision that separates water
resource management functions (placed under the national government)
from water service provision (placed under the county government).?® A
major concern is how to secure the gains made in the reform process and
ensure that the right to water provided for in the Constitution is realized
(World Bank, 2013). A number of cases have already come before the
courts in which county governments have been challenged for appointing
the members of the boards of Water Service Providers in contravention of
processes established under the reforms.”

Notwithstanding the support that Water Service Institutions (WSIs)
have received from the government, donors and development partners,
access to water services and sanitation remains low at 53% and 69% re-
spectively (Water Services Regulatory Board, 2014) and it is likely that
the sector MDG targets of 80% urban water and 77.5% urban sanitation
coverage by 2015 will not be attained (World Bank, 2013). This is likely
to greatly affect access for the poor. Not surprisingly, civil society actors
have become increasingly involved in water supply and sanitation in rural
and informal settlements, filling in the provision gaps.*® This is likely to
positively affect the incorporation of the rights-based approach to wa-
ter provision and a shift from the focus on the economic good of water
(Moyo, 2011). This is important in ensuring the realization of the right
to water, since without the participation of grassroots organizations and
civil society, planning, formulation and implementation of water reforms
may not capture the needs and priorities of the poor. There is, however,
need for synergies, legitimization and institutionalization of the role of

28 See generally the Fourth Schedule to the Constitution of Kenya, 2010.

29  See e.g. Okiya Omtatah Okoiti and 3 others v Nairobi City County and 5
others, High Court Petition No. 143 of 2014.

30 ‘'These organizations include the Kenya Alliance of Residents Association
(KARA), Nairobi City Consortium, Kenya Water and Sanitation CSO’s
Network (KEWASNET), UMANDE Trust, Majina Ufanisi, Kenya Water for
Health Organisation (KWAHO), Transparency International-T'l, Muungano
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CSOs in water supply (Osinde, 2007). The laws and policies aligning the
water sector with the Constitution which are currently before Parliament
provide an opportunity to institutionalize this participation as part of the
constitutional requirement of stakeholder engagement and public partic-
ipation. (Article 10(2)) There is, however, a dearth of NGOs, CBOs and
other civil society groups with adequate capacity working in the actual
advancement of water governance in the reform process (Osinde, 2007).

5.3 Constitution of Kenya 2010 and water provision

'The Constitution places a high premium on the core themes in this book
— the right to water and sanitation, the right to gender equality and the
right to gender-equal participation in governance — including them in the
National Values and Principles of Governance (Article 10) and in the Bill
of Rights (Chapter 4). Indeed, the implementation of the Constitution
has far-reaching implications for water governance and the realization of
the right to water for all Kenyans. The Constitution provides for gender
equality unequivocally and unambiguously (Article 27) and requires that
legislative and other measures including affirmative action programmes
and policies be taken to ensure that the rights it provides for are realized.
(Article 27(6)).

'The Constitution expressly recognizes the right of every person to
clean and safe water in adequate quantities (Article 43(1)(d)) thus pro-
viding individuals and civil society groups with a basis for engaging and
exhorting the government at the national and county levels to respect,
protect, promote and fulfill the right. In addition, the Constitution rec-
ognizes the right to reasonable standards of sanitation.(Article 43(1)(b))
Recognition of the rights to water and sanitation as distinct human rights
in the Bill of Rights is important because of the priority usually given to
the right to water when the two rights are lumped together. The gov-
ernment at the national and county levels is therefore under a duty to
ensure that conditions exist for the realization of the right to water and
enjoyment of the right to reasonable standards of sanitation. Further, the
right to water is grouped together with other economic and social rights
such as the rights to food (Article 43(1)(c)), a healthy environment (Ar-
ticle 42), housing (Article 43(1)(b)), education (Article 43(1)(f)), health
(Article 43(1)(a)), and social security (Article 43(1)(e)), underscoring the
fact that these rights are interrelated since in most cases those without
access to water and sanitation also do not enjoy the related rights. The
grouping of the right to water together with other social and economic
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rights, may suggest that the right to water in Kenya is wide and includes
the right to water for livelihood and not only for personal and domestic
uses. This is so, because without access to water, it becomes difficult to
realize other rights such as the rights to life, to food, to health and to an
adequate standard of living. It will be interesting to see whether courts
adopt this broad definition.

'The State is also under a duty to observe, respect, protect, promote and
fulfill the right to water in international law. Article 2(6) of the Consti-
tution provides that ‘any treaty or convention ratified by Kenya shall form
part of the law of Kenya’. This implies that there is no need for the legisla-
tive process of domesticating international treaties, which can be a barrier
to the realization of rights provided for in international treaties. There is,
however, a conflicting provision in Article 94(5) which reserves the power
of making law to Parliament: ‘No person or body, other than Parliament,
has the power to make provision having the force of law in Kenya except
under authority conferred by this Constitution or by legislation.” State
representatives in international treaty negotiations are not MPs, and
hence the need for clarity on the application of treaties in national courts.
With regard to the rights to water and sanitation and participation in
water sector governance, there is a bill before Parliament that contains the
provisions beyond the Constitution and UN and regional commitments.
This is fortified by the equality and anti-discrimination provision (Article
27) with regard to gender.

'The Constitution, like UN agreements, requires that legislative, policy
and other measures, including the setting of standards be taken to achieve
the progressive realization of the right to water under Article 43 of the
Constitution.” This is in appreciation of the fact that recognition of the
right to water in the Constitution is not enough, and that much must
be done towards its realization especially in rural and informal urban
settlements. Consequently, where the right to water is denied, violated,
infringed or are threatened, one has a right to seek redress in court.* A
court may grant a number of reliefs including a declaration of rights, an
injunction, a conservatory order, a declaration of invalidity of any law,
which denies, violates, infringes, or threatens a right or fundamental free-
dom in the Bill of Rights and is not justified under Article 24; or an order
for compensation and an order of judicial review.*

31 See Article 21(1) and (2), Constitution of Kenya, 2010.
32 See Article 22, Constitution of Kenya, 2010.
33 See Article 23(3), Constitution of Kenya, 2010.
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Essentially, the right to water entitles every person to a continuous
supply of water for livelihood purposes and basic sanitation. This issue
continues to dog the water sector in Kenya, which has not met the in-
ternational benchmarks that provide that, in order to have a basic access
to 20 litres per day, the water source has to be within 1,000 metres of the
home and collection time should not exceed 30 minutes in urban areas,
or, alternatively, two kilometres in rural areas. This addresses the concern
that women and children travel long distances per day to fetch water in
Kenya. Further, the cost of access to water should not exceed 5% of the
household income (UN OHCHR, 2010; KWAHO, 2009).3* Indeed, as
noted above, the poor pay much more for water than the rich who get
metered water (UNDP, 2006).

With regard to sanitation, the sanitation infrastructure must be in a
private, safe and dignified environment (KWAHO, 2009; UN OHCHR,
2010). Toilets must be within, or in immediate vicinity of, each house-
hold, educational institution or workplace and available for use day or
night with appropriate facilities for use by children, the disabled and the
elderly (KWAHO, 2009). The basic infrastructure for sanitation and sew-
erage system for households and public use must be functional and cul-
turally acceptable, providing privacy for both men and women. A shared
toilet facility should not be shared by more than four households. In the
chapters on Naivasha and Mathare,® it is clear that these conditions are
far from being met. Indeed, while the cost of sanitation and water should
not exceed 5% of the household income, residents in these areas pay more
and some do not have access to sanitation facilities at all times owing to
insecurity (KWAHO, 2009).

To realize the right to water amongst minorities and other marginal-
ized groups, Article 56(e) of the Constitution obliges the State to put in
place affirmative action programmes designed to ensure that minorities
and marginalized groups have reasonable access to water, among other
social services. Article 27(2) on equality and non-discrimination provides
that women and men should be treated equally, including the right to
equal opportunities in political, economic, cultural and social spheres.
This extends to productive water uses, such that women’s water uses
should be given equal treatment to men’s water uses such as irrigation.*®

34 UNDP suggests 3% of household income as a benchmark.
35 See chapters 4 and 6.
36 See Chapter 2.
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'The Constitution also establishes an Equalization Fund* to be used by
the national government in providing basic services, including water, to
marginalized areas to the extent necessary to bring those areas to the level
generally enjoyed by the rest of the nation.’® Whether these provisions
benefit women and the poor and facilitate their realization of the right to
water remains to be seen.

5.4 Devolution and water governance

The Constitution creates two levels of government: national and county
governments. Functions have been apportioned between the two levels
generally and in relation to water services particularly. On the one hand,
water services’ provision is under county governments, making them-
responsible for meeting the water needs of people in their respective
counties (World Bank, 2013).3° On the other hand, water resource man-
agement and trans-county issues such as protection of water resources
and prevention of pollution are the responsibility of the national govern-
ment.* This is justifiable on a number of counts:
i. water resources are very unevenly distributed among
counties in Kenya and counties are dependent, some-
times wholly, on water resources from other counties;*

ii. counties do not have the capital necessary to develop
infrastructure such as multipurpose dams;

iii. infrastructure, developed so far, has been through
financing arrangements with the national government
which has necessitated transitional handing over ar-
rangements;

iv. the national government is better placed to deal with
pollution issues which may affect water resources in
different counties;

v. there is need to set national standards for service pro-
vision that apply across counties to ensure that water
supplied is accessible, acceptable, affordable, and of a
standard quality;

37 Article 204(1), Constitution of Kenya 2010.

38 See Article 204(2), Constitution of Kenya, 2010.

39 World Bank (2013), p.6.

40 See Section 22 of the Fourth Schedule, Constitution of Kenya, 2010.

41  For example, counties such as Nairobi, Mombasa, Eldoret and Kakamega
are dependent on water from other counties.
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vi. the national government needs to develop water and
sanitation policies, and oversee and support the coun-
ties in the performance of their water service provision
roles, to ensure that all citizens have access to water and
sanitation, as provided for in the Constitution.

A major support function of the national government is ensuring that
funds allocated for county governments are released and facilitating the
development of counties’ capacities to provide water and sanitation ser-
vices to citizens (World Bank, 2013). Indeed, the national State organs
are required to ensure reasonable access to their services in all parts of the
country,” including access to water and sanitation services. It is import-
ant to note that gender-equal participation is required for both levels of
government and the expectation is that this will apply to institutions set
up to manage water.

The promulgation of the Constitution and the establishment of
counties have posed a challenge for the momentum in water sector re-
forms, as efforts are made to improve service delivery with discussions
on how to build on ongoing reforms rather than rapidly overhauling
the system before it coalesces (World Bank, 2013). This discussion is
likely to continue; the critical issue is to ensure that water provision
and sanitation coverage, especially in rural and informal settlements in
urban areas, is improved and that the poor and marginalizaed are not
left out. There is also a window of opportunity for gender-equal partici-
pation and the consideration of water uses for women for domestic and
livelihood purposes. Devolution of water services’ provision to counties
must be linked to funding, implying that existing and new money flows
for water investments is evaluated and agreements reached between the
national and county governments about how these investments are re-
organized and applied (World Bank, 2013). This process provides an

entry point for gender.
5.5 Draft Water Policy, 2012

In a bid to align the water sector policies to the Constitution of Ken-
ya 2010, the government prepared a Water Policy in 2012. This policy
adopts a human rights based approach to water governance with a pro-
poor focus. It provides for the creation of and anchors water sector insti-
tutions (WSIs). The Policy expresses the need to move towards gender

42 Article 6(3), 2010 Constitution of Kenya.
43 GokK, 2012.
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equality in the WSIs (GoK, 2012), with the government committing to
enforce the constitutionally enshrined rule that not more than two-thirds
of elective or appointive posts should be held by members of one gender.
This rule facilitates the participation of women in water sector institu-
tions including representation on boards of the institutions in the sector.
It also states that women shall be encouraged to invest in, and have access
to, employment opportunities in the water sector (GoK, 2012). This is in
recognition of the fact that women, children and persons with disability
are among the poorest in society and are the most affected where water
supply and sanitation services are inadequate, often with life-threatening
consequences. Water association groups (WAGs) and Water Resource
Users Associations (WRUAs) empower women to participate in deci-
sion-making. The policy requires that WAGs and WRUAs must have
among their members 30% women and that at least 50% of water kiosks
be operated by women (Republic of Kenya, 2012). Water for livelihood
is dealt with under the policy as it seeks to enhance access to water for
economic and social growth to increase, infer alia, livestock production,
gradually increase irrigated land for crop agriculture, and to increase in-
dustrial production.

5.6 Draft National Environment Policy, 2013*

This draft policy will be the overarching policy on environmental mat-
ters in Kenya. It recognizes the important role that gender plays in the
management of the environment (GoK, 2013). It also recognizes that
different social groups and demographic sectors are impacted different-
ly by environmental challenges. In addition, it appreciates that difter-
ent actors play unique roles in managing the environment given their
unique capabilities, experiences and knowledge relating to the environ-
ment (GoK, 2013).The policy therefore requires that access to and own-
ership of natural resources should be enhanced for both genders, people
living with disabilities, and marginalized and minority groups. This is to
be attained through the provision of incentives to attract the under-rep-
resented gender and other vulnerable groups into environmental man-
agement careers, occupations and programmes (GoK, 2013). It will also
be achieved through gender mainstreaming and equity in all sustainable
development policies.

44  GoK (2013).
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5.7 Draft Water Bill 2014%

This bill, currently before Parliament, seeks to align the Water Act with
the Constitution. The fact that it replicates many of the provisions of
the Water Act 2002 may limit its capacity to deliver the human rights
promise. Ownership of water resources is vested in the national govern-
ment and held in trust for the people.* The bill recognizes the right to
water and creates institutions tasked to ensure that this right is fulfilled.”
Interestingly, water rights under the bill are still premised on the permit
system.”® A ‘water right’ under the bill is described as the right to have
access to water through a water permit. The bill seems to recognize local
custom-based water rights, as it defines a ‘landholder’ in relation to land
for purposes of getting a permit as any person who by any established
right, custom or estate is entitled to be the holder or possessor of land.*
The bill is, however, not clear on the right to water for livelihood and
replicates the constitutional provisions on the right to water without am-
plifying the issues of access, affordability and quality. These issues have
been raised with the Parliamentary committee discussing the bill, which
is yet to become law.

Water service provision under the bill will be done with a view to
fulfilling the right to clean and safe water and reasonable standards of
sanitation.”® To ensure the realization of the right to water, the bill re-
quires the Cabinet Secretary to formulate a Water Strategy providing
government’s plans and programmes for the progressive realization of the
right to water.’! The Water Strategy is to contain details on existing water
services, number and location of persons not provided with a basic water
supply and basic sewerage services, standards for the progressive realiza-
tion of the right to water, and a reasonable mobilization strategy for the
implementation of the plans.** This provides a good point for bringing on
board gender concerns and water needs for livelihood. Water Works De-
velopment Boards are established as agents of the national government
to develop national public water works for water services. These will be

45  Draft Water Bill 2014.

46  See Clause 5 of the Draft Water Bill 2014.

47  See Clause 4 of the Draft Water Bill 2014.

48 See Clauses 34-54.

49  See Clause 2.

50 See Clause 62 of the Draft Water Bill 2014.
51 See Clause 63(1) of the Draft Water Bill 2014.
52 See Clause 63(3) of the Draft Water Bill 2014.
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critical in the realization of the right to water. Their role is to formulate
development and investment plans for rural and urban areas; provide in-
put to the national development and financing plan; provide technical
assistance to the WSPs, as county government agents for county asset
development in consultation with the respective county governments;
hand over developed public assets to the licensed county water services
providers, cross-county water services providers or to the county water
department according to the rules of the Cabinet Secretary; and facilitate
the establishment of cross-county water service providers.** The proposed
Water Services Regulatory Authority will protect the interests and rights
of consumers in the provision of water services.** It is therefore a critical
actor in delivering the rights to water and sanitation and gender-equal
participation in the water sector. The Authority will, among other things,
determine and prescribe national standards for the provision of water ser-
vices and asset development for water services; evaluate and recommend
water and sewerage tariffs to the county WSPs and approve their impo-
sition in line with consumer protection standards; set license conditions
and accredit WSPs. Accreditation of WSPs will ensure that the compa-
nies have the capacity to provide water in the counties. In addition, set-
ting of tariffs by the Authority underscores the impact of the authority’s
activities on people’s livelihoods. Further, the setting of national standards
by the Authority will ensure that water standards are uniform across the
country and that no county will allow unsafe and unclean water to be sold
to the people. This will contribute to the attainment of the right to water
in so far as safety and quality is concerned.

WSPs, established in clause 76 of the bill as agents of the county gov-
ernments, are also critical to the realization of the right to water. They
are to provide water services within the area specified in the license and
develop county assets for water service provision.” Water service pro-
viders are responsible for the efhicient and economical provision of water
services so as to fulfill the right to water.”® While commercial viability
is a major concern in the bill, reflecting the over-emphasis on economic
considerations in water service provision, the bill provides that no person
or community shall be denied water services principally on the grounds

53 See Clause 67 of the Draft Water Bill 2014.

54  See Clause 69(1) of the Draft Water Bill 2014.
55 See Clause 77(1) of the Draft Water Bill 2014.
56 See Clause 90(1) of the Draft Water Bill 2014.
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that provision is not commercially viable.”” County governments are also
enjoined to put in place measures for the provision of water services to
rural areas considered not to be commercially viable for water services’
provision.”® Such measures include developing point sources, small-scale
piped systems and stand pipes which meet the standards set by the Water
Services Regulatory Authority and which may be managed by the com-
munity associations, by NGOs or by a private person under a contract
with the county government.” This brings the access issue of the human
right to water to the fore.

'The provisions of the bill are a departure from the Water Act 2002,
which did not explicitly recognize the right to water, gender-equal par-
ticipation, and community-based water projects. The bill, unlike the 2002
Act, provides for water supply provision in rural and peri-urban areas
which will enhance access to water and sewerage services.

Devolution of water resources management and services provision
should contribute to greater realization and fulfillment of the right to wa-
ter. However, devolution should be implemented in a way that builds on the
gains achieved through water sector reforms and weaknesses worked on to
realize the right to water. Mechanisms of fitting the institutions under the
2002 Act into the devolution set up should thus be devised and evaluation
carried out to determine whether these institutions have served their pur-
pose, and whether there is any justification for retaining them as they are in
the bill. There will also be a need to investigate whether existing water sec-
tor institutions have increased water service provision, and the impact they
have had on the poor and women. It is important to ensure that the right
to water for these categories of people is not hindered by the privatization
of water service providers, licensing requirements for water providers, per-
mit requirements, and tarifts which impede access to water services by the
poor, including women. Regulation of water rights based on the permit sys-
tem may deny women access to water for livelihood. It is to be noted that,
whereas the bill recognizes the right to water, it fails to provide for a right to
water for livelihood, especially where women need water for growing food
crops. Although domestic water uses take precedence over water use for any
other purpose,” water for broader livelihood purposes is not mentioned
and this can be considered as devolution is rolled out.

57 See Clause 92(1) of the Draft Water Bill 2014.
58 See Clause 92(2) of the Draft Water Bill 2014.
59 See Clause 92(3) of the Draft Water Bill 2014.
60 See Clause 41(2). The Bill does not define what ‘domestic water uses’ are.
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6. JubiciALizING THE RiGHT To WATER AND THE REALITIES OF POWERLESS-
NESS

It is important to note that the Constitution of Kenya has been lauded for
having very transformative provisions. These provisions, however, need to
be brought alive, and one of the ways in which this happens is through
court actions. Judicial pronouncements are useful as they give meaning
to rights by espousing the normative content of those rights. Judicial in-
terpretation of rights makes them meaningful to right-bearers, especially
the poor and women. Recent court decisions have sought to give meaning
to the right to water as enshrined in the 2010 Constitution.

The transitional provisions of the Constitution state that ‘all law in
force... shall be construed with the alterations, adaptations, qualifications
and exceptions necessary to bring it into conformity with this Constitu-
tion’ (Sixth Schedule Part 2 Section 7(1)). In one decision, the high court
has held that the rights under Article 43 are interconnected.®! Violation
or denial of one right may mean denial of the other rights. Further, in
Satrose Ayuma and 11 others v Registered Trustees of the Kenya Railways
Staff Retirement Benefits Scheme and 3 others,** the court underscored the
challenges which treating water as an economic good and managing it
on market principles occasions for the poor, who have a constitution-
ally guaranteed right to water. The Judge in the case noted, referring to
General Comments No. 4 and 7 on the UN Committee on Economic,
Social and Cultural Rights, that ‘an adequate house must contain facilities
for health, security, comfort and nutrition; all beneficiaries should have
sustainable access to natural and common resources, safe drinking water,
energy for cooking, heating and lighting, sanitation and washing facili-
ties, means of food storage, refuse disposal, site drainage and emergency
services’. Referring to the requirement to pay for water services, the judge
stated that under the Water Act 2002, the water supply system requires
payment of a fee to access water, and if an individual does not pay, they
cannot claim a denial of their right to water. He, however, pointed out
that the Water Act needed to be aligned to the Constitution, specifically
with regard to the right to water (Para. 100). According to the court,
there is a need for water suppliers and the State to adopt a rights-based
approach to the provision of water services, so that a person is not denied
61 June Seventeenth Enterprises Ltd (Suing on its own behalf and on behalf of and
in the interest of 223 other persons being former inbabitants of KPA Maasai Village

Embakasi within Nairobi) v Kenya Airports Authority and 4 others [2014] eKLR.
62 [2011] eKLR.
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access to water for non-payment, especially where one proves that one
is unable to pay. Further, the court observed that recognition of a hu-
man right in the Constitution was not enough to ameliorate the plight of
those without access. It stated that:

... This Court has a special responsibility to develop, and comprehen-
sively so, the meaning of all the rights in the Bill of Rights, especially
social-economic rights such as the right of access to clean and safe water.
1t is important therefore to elaborate on the normative content of the
right to water so as to help the State realize its constitutional obligations.

Defining the normative content of the right to water with certainty
and clarity will give the right meaning in the lives of the poor people of
Kenya (Moyo, 2011).

In Joseph Letuya and 21 others v Attorney General and 5 others,” the
court was of the view that the purpose of the rights in Article 43(1) of
the Constitution is to ensure that persons to whom they apply attain a
reasonable livelihood. While considering the nature of rights to dignity,
life and a livelihood, the court observed as follows:

...that the right to livelihood neither has an established definition nor
recognition as a human right at the national or international level.
Howewver, the right to a livelihood is a concept that is increasingly be-
ing discussed in the context of human rights. This concept has mention
in various international human rights treaties which are now part

of Kenyan law by virtue of Article 2(6) of the Kenyan Constitution.

As argued elsewhere in this chapter, the right to water in the Constitu-
tion should be understood in a wider context and in relation to the other
socio-economic rights, as they are all connected and indivisible, and it
cannot be said that one set of rights is more important than another. All
the rights in the Bill of Rights need to be observed for a person to attain
a reasonable livelihood. Regarding Article 56(e), the court in the Joseph
Letuya case noted that the

need for affirmative action for, and special consideration of minority
and indigenous groups arises from the fact that indirect indiscrimina-
tion of these groups may result from certain actions or policies which on
their face look neutral and fair, but which will have a differential effect
on these groups because of their special characteristics.

'The high court has also had occasion to discuss the issue of partici-
pation, affordability and quality in Kiriinya M. Mwendia v Runda Wa-

63 [2014] eKLR.
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ter Limited and another.* The petitioner argued that the Runda Water, a
water supplier, sold water of low quality and at higher price compared to
Nairobi City Water and Sewerage Company (NCWSC). He also argued
that he was entitled to be supplied with water from a company of his
choice as per Article 46 of the Constitution. The court, in finding that
each WSP has its exclusive area of jurisdiction, stated that:

...the petitioner has no right to receive water from NCWSC or any

other water company of his choice and this Court cannot vary the term of
Ronda Water Service Agreement for his benefit. As the petitioner’s prop-

erty falls within LR No. 7785, he is entitled to apply to Runda Water
for the connection. .. Runda Water will be happy to supply water to him.

Each water service provider having exclusive jurisdiction can thus be a
basis for denial or violation of the right to water. A water user is obliged
to buy water from the WSP even when the tariffs are high. This does not
augur well for a rights-based approach to water. Other actors should be
free to supply water, even where there is a licensed water service provider.

7. CONCLUDING REMARKS

'This chapter has given a comprehensive overview of water laws and pol-
icy in Kenya. It demonstrates the arduous process of bringing the right
to water and sanitation, the right to gender-equal participation, and the
right to gender equality to the national plane. It outlines the development
of water law and policy in Kenya, depicting a history of continuities and
discontinuities of themes from one era to the other. The human rights
based approach has in most stages been relegated to the back as economic
considerations have always taken centre stage. For instance, cost-recov-
ery is one theme that has run through the development of water law and
policy in Kenya. Water supply has been on the basis of the water us-
er’s ability to pay. Colonial policies and post-colonial policies were based
on cost-recovery in water supply. Currently, water supply is governed by
the Water Act 2002, which is based on cost-recovery. The draft Water
Bill 2014 currently before Parliament heralds a shift, as it seeks to align
the water sector laws with the Constitution which provides for a right
to water. While the bill provides for the right to water, it falls short of
providing for accessibility, availability and affordability of water for live-
lihood purposes, even though the grouping of this right together with
other social and economic rights in the Constitution implies a right to
water for livelihood. The bill seems to be informed by cost-recovery and

64 [2014] eKLR.
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does not address the challenge of high water tarifts, which are a barrier to
the realization of the right to water by the poor and women. This makes
it harder for the poor and women to access water for personal and do-
mestic uses and for livelihood. An emphasis on cost-recovery also seems
to ignore small-scale water users such as small-scale farmers or women
with kitchen gardens.

Although, some policies have recognized a rights-based approach in
water supply, it has not been implemented in practice. A human rights
based approach to water governance would require a change in water sup-
ply policy. WSPs should not discontinue or deny the poor access to water
for non-payment. In urban areas, some households use more than 30%
of their income on water. The government should assure citizens of a
minimum amount of water entitlement irrespective of payment especially
for the poor and create an enabling environment for the participation of
CBOs and NGOs in water supply. The enlistment of participation of oth-
er actors is important, since the rights-based approach does not envisage
that the State will be the sole provider of basic services. The swift passage
of the Draft Bill is necessary if the right to water is to be firmly anchored
in law. Another aspect of water governance that has continued over the
years is support from donors and development partners. Donor funding
has been instrumental in driving reforms in Kenya. Although their role
has been critiqued, this chapter concludes that donor and development
partners’ support has been instrumental in promoting a pro-poor focus
in water supply, especially in rural areas and within informal settlements.

In conclusion, we find that, in spite of water sector reforms and laws
and policies implementing those reforms, the right to water for the rural
and urban poor is far from realization. As a result, poor households con-
tinue to spend more time, and pay more money, in accessing water and
sanitation services compared to the rich. The participation of women in
water governance also needs to be scaled up and their interests taken into
account in framing access, availability and affordability tenets of the right
to water. However, as discussed above, the process of implementing the
2010 Constitution, particularly the provisions on devolution and the hu-
man rights based approach to water, present opportunities for improving
access to water services and sanitation for the poor and women in Kenya.
There is also an opportunity to promote gender-equal participation and
gender equality generally, and specifically within the water sector.
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Chapter 4

Not so Rosy: Farm Workers’ Human Right to Water in
the Lake Naivasha Basin

Patricia Kameri-Mbote and Edna Odhiambo

|. INTRODUCTION

In 2010, the United Nations General Assembly (UNGA) explicitly rec-
ognized the human right to water and sanitation and acknowledged that
clean drinking water and sanitation are essential to the full enjoyment of
life and realization of all other human rights.* In the same year, the right
to clean, safe and adequate water found its pride of place in the Kenyan
Constitution.? The Constitution of Kenya, promulgated in 2010, includes
the rights to water and sanitation in the Bill of Rights.® There is a 2014
draft Water Bill seeking, among other things, to implement the right to
water, which is before parliament. This underscores the fact that the reali-
zation of these rights requires concerted efforts by all players considering
that urban sanitation access level was stated to be 69% in 2011/12. This,
however, is not very far below the sector target of 77.5% urban sanitation
coverage by 2015.* With regard to water, the current access rate is 53%
and it is likely that the sector target of 80% urban water coverage in 2015
will not be attained.® The improvement in coverage in 2014 has been a
meagre 1%.°

Meeting water and sanitation needs must be considered within the

1 UN General Assembly (2010).

2 Constitution of Kenya (2010) Article 43 (1)(d)

3 Ibid.

4 'The challenge however is the verification of the reliability of on-site
sanitation data. See Water Services Regulatory Board (2013).

5 Ibid.p.12

6 Water Services Regulatory Board (2014).
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context of a rapidly growing urban population and the proliferation of
informal settlements as people migrate to urban areas in search of em-
ployment. In Kenya, devolution entailing the establishment of 47 coun-
ties under the Constitution with their own headquarters and staff will
fuel the urban bulge and put stress on the water and sanitation facilities
available unless the infrastructure is expanded. This chapter focuses on
the right to water and sanitation in four villages hosting farm workers in
the Lake Naivasha Basin. Since our concern is with the right to water’
as defined by UNGA in the Resolution adopted on 28 July, in General
Comment No. 15 on the Human Rights to Water adopted by the Com-
mittee on Economic, Social and Cultural Rights (CESCR)® and in the
Kenyan Constitution, we focus on water use for domestic purposes. This
is the predominant use in the target villages where the workers (with
the exception of one village) are migrants from other parts of the coun-
try coming into the basin in search of livelihood opportunities linked to
the flower and horticulture industry. It is, however, noteworthy that the
broader livelihood uses of water (kitchen gardening and watering live-
stock) which are the concern of many poor, and especially women, in
Kenya are only observed in one of the target informal settlements dis-
cussed below. The absence of use for broader livelihood purposes in the
other villages is probably attributable to the fact that most of the workers
in the basin are labourers with no land rights in the basin area. The in-
crease of the basin population will increase the inhabitants in informal
settlements and hence exacerbate the competition over available resourc-
es including water.” Whereas the right to water and sanitation applies
to everyone, the CESCR committee has in General Comment No. 15
on the human right to water called upon states parties to: ‘give special
attention to those individuals and groups who have traditionally faced
difficulties in exercising this right, including women, children, minority
groups, indigenous peoples, refugees, asylum seekers, internally displaced
people, migrant workers, prisoners and detainees’.*

Further, the right to water under international law, as discussed in
Chapter 2 of this book imputes duties on State Parties to ensure that wa-
ter is accessible by availing infrastructure to provide sufficient quantities

7 As defined by the United Nations General Assembly (2010) Resolution A/
RES/64/292,and the Constitution of Kenya (2010) Article 4(1)(d).

8 CESCR (2002).
9 WWEF & Pegasys Strategy and Development (2012) p. 31.
10 CESCR (2003) para 18.
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of water in households, schools, hospitals, work and public places.** Water
must also be of such a quality that it does not pose a threat to human
health.*? On affordability, the CESCR committee has in General Com-
ment No. 15 required that ‘Water, and water facilities and services must
be affordable for all. The direct and indirect costs must not compromise
or threaten the realization of other Covenant rights® and ‘appropriate
pricing policies — free or low-cost water™* should be put in place to ensure
that ‘poorer households should not be disproportionately burdened with
water expenses compared to richer households’.”

'The International Covenant on Economic Social and Cultural Rights
is part of Kenyan law as discussed in Chapter 3, by virtue of the Constitu-
tion.’® Further, the State has been charged with the duty of ensuring that
the needs of vulnerable groups are addressed.”” Article 56(e) of the Con-
stitution specifically obliges the State to put in place affirmative action
programmes designed to ensure that minorities and marginalized groups
have reasonable access to water, among other social services. It is within
this context that this chapter looks at the intersectional discrimination
of a vulnerable group — farm workers who are mainly women — and eval-
uates the extent to which their rights to water and sanitation have been
realized.

In this chapter, the competition for water resources is demonstrated
through an exploration of the disparate users and uses of water in the
basin and the amounts of water they take up. We look at this within the
context of several factors, which include land rights and their effect on
the right to water; environmental degradation; and the poor working and
living conditions of flower farm workers in the basin. The chapter high-
lights the status of the realization of the constitutional rights to water and
sanitation for the farm workers living in informal settlements in the basin
by assessing critical issues affecting their right to water for domestic use
(washing, cooking, drinking and bathing) and their right to sanitation.
Drawing on field studies carried out in four villages in the basin and aug-
mented by cited literature, the chapter underscores the competition for

11 Ibid. para 12 (c).

12 Ibid. para 12 (b).

13 Ibid. para. 12 (c).

14 Ibid. para.27 (b).

15 1Ibid. para. 26.

16 Constitution of Kenya (2010) Article 2 (6).
17 Ibid. Article 21 (3).
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water resources between the disparate uses and users of water in the basin
and analyses the relation between land rights, water use and the right to
water. The large water users who are mainly flower and horticulture farms
and also the land owners get the bulk of the water. In securing their land
rights, these owners have curtailed access to the lake by other users spe-
cifically those needing water for domestic use such as the farm workers
living in informal settlements. The chapter also assesses the living and
working conditions of farm workers and how they impact on their right
to water particularly with regard to affordability, quality and accessibility.

'The main questions the chapter seeks to answer are whether the rights
to water and sanitation for farm workers in the Lake Naivasha basin have
been realized and whether services are affordable, accessible, sustainable,
safe, sufficient and acceptable to the farm worker community. These ques-
tions are addressed through an exploration of the workers’ knowledge
of the existence of the rights; their perceptions on the extent to which
the rights have been respected and protected; their participation in water
governance; and the status of water and sanitation services’ provision. It
is worth noting that by looking at the different water uses in the basin
and the allocation of water for these uses, the chapter demonstrates the
low hierarchical level accorded to domestic water needs of residents of
informal settlements around the lake, who are mainly farm workers and
womern.

2. THE LAKE NalvasHA BAsIN

2.1 The Basin

Lake Naivasha is an international conservation area and was declared
a Ramsar site (wetland of international importance) in 1995. It is the
only freshwater lake in the Kenyan Rift Valley with a catchment area of
approximately 3,400 km?* *® It is Kenya’s second largest freshwater lake
and is located about 80 kilometres northwest of Nairobi, within the Na-
kuru County. It is surrounded by swamps and while its inflow comes
mainly from the Aberdare Mountains, the lake has no outflow (Isyaku
et al., 2011). It is fed by two perennial rivers, the Malewa and the Gilgil
that contribute 80% and 20% of the total inflow of the lake respectively.?
There are a range of other ephemeral rivers carrying storm water run-oft
to the lake. The largest of these is the Karati, which flows for two months

18 Second Ramsar site in Kenya designated on 10 April, 1995.
19 WWF & Pegasys Strategy and Development (2012) p. 6.
20 Ibid.
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of the year and drains the area east of the lake. It only reaches the lake in
the high rains. The drainage from the west infiltrates before reaching the
lake and there is not much runoff reaching the lake from the south.? It
estimated that the lake holds approximately 680 Mm® of water but this
level has fluctuated considerably over time (Otiang’a-Owiti and Oswe,
2007).

'The lake supports a wide range of biodiversity and ‘a rich ecosystem,
with hundreds of bird species, papyrus fringes filled with hippos, riparian
grass lands where waterbuck, giraffe, zebra and various antelopes graze,
dense patches of riparian acacia forest with buffaloes, bushbuck and other
creatures, [and] beautiful swampy areas where waterfowl breed and feed’
(Becht et al., 2005). It is also a major source of water supply for both
domestic and agricultural activities. Other economic activities sustained
by the lake basin are small-scale agriculture, fishing, cattle ranching and
grazing, tourism, and generation of geothermal electricity.

'The 2009 census estimated the population of the basin to be 650,000
people of which approximately 160,000 lived around the lake itself.?2 Of
these, about 50,000 are estimated to be workers on flower and horticul-
tural farms. (Leipold and Morgante, 2013) These people depend on the
basin’s water resources for their water supply and waste water disposal.
These activities have led to various impacts: depletion of basin flows, de-
pletion of groundwater and lake levels due to over-abstraction, defor-
estation in the upper basin, deterioration of water quality through high
nutrient and sediment runoff and pollution from agricultural chemicals
and untreated waste, habitat degradation and riparian encroachment,
eutrophication, over-fishing, introduction of invasive and alien species,
access conflicts, and reduction in biodiversity (Hepworth et al., 2011: 8).

With regard to sanitation, the existing sewerage system, designed be-
tween 1974 and 1977 by Sweco Viak of Sweden, was for a population of
17,000 people by 1985 and was expected to be expanded to serve about
43,000 people by 2000. The expansion has not been implemented.? The
available sanitation services are not equally distributed and the sewerage
network is very limited (20% coverage) and is currently overloaded and
unable to cope with demand. It does not serve the informal settlements
where majority of the flower farm worker population resides. As the pop-
ulation in the Naivasha area increases, immense pressure will be put on

21 1Ibid.
22 Ibid.p.7.
23 JICA and Ministry of Local Government (2003).
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this already inadequate infrastructure. The basin has many large flower
and horticulture farms which have attracted many people to the area in
search of jobs as will be shown below.

2.2 Disparate uses and users of water in the Lake Naivasha Basin

Lake Naivasha Basin has wetland ecosystems which co-exist with in-
dustrial scale intensive farming of cut-flowers and high value vegetables
(Hepworth et al., 2011: 23). A rapidly growing population and econ-
omy also depend on the basin’s water resources for their water supply
and wastewater disposal, with other significant water uses including small
scale agriculture, tourism and wildlife sectors, cattle ranching and graz-
ing, fisheries and power generation.?

2.2.1 Export floriculture and horticulture

Kenya sends more than 450,000 tons of fruit, vegetables and cut flowers
to the European Union and United Kingdom each year and the sector
remains one of Kenya’s top foreign exchange earners. In Lake Naivasha,
they occupy a total of 1,900 hectares and 1,200 hectares are grown in
greenhouses. Due to its fertile conditions, Lake Naivasha is the heart of
the flower industry and is home to at least 44 (60%) horticulture produc-
ers that hire approximately 70,000 people (Hepworth et al., 2011: 32).

Cut flowers take a large share of the water footprint® related to crop
production around Lake Naivasha, contributing about 98% and 41% to
the blue water (abstracted water) and total water volume respectively. Cut
flowers consume about 16.8 Mm?*/yr of water during production.? Flow-
ers grown in greenhouses are assumed to be fully supplied with irrigation
water, while flowers cultivated in the open field get both rainwater and
irrigation water. For flowers grown in the open field the blue water com-
ponent is only 24% of the total water footprint, while for flowers grown
in greenhouses the evaporative water consumption is met fully from irri-
gation water (Mekonnen et al., 2012).

'The average water footprint of cut flowers grown around Lake Naiva-
sha is 367m*/ton. About 45% (165m3/ton) of this water footprint refers
to blue water, 22% (79 m*/ton) to green water (water evapo-transpired
from soil moisture) and 33% (123 m?/ton) to grey water, the volume of

24 Ibid.

25 'The water footprint of a product is the estimated volume of water indirectly
or directly used to produce it, along its supply chain. See WWE & Pegasys
Strategy and Development (2012) p. 22.

26 Mekonnen et al. (2012)
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water needed to assimilate the nitrogen fertilizers that enter the water
systems due to leaching or run-off.?” The six big farms; Longonot Hor-
ticulture, Delamere, Oserian, Gordon-Miller, Marula Estate and Sher
Agencies account for about 56% of the total operational water footprint
around Lake Naivasha (lower part of the catchment) and 60% of the blue
water footprint related to crop production in the whole basin.?

2.2.2 Domestic water use

Farm workers live mainly in informal settlements around the lake and
their need for water is mainly for drinking, food preparation, person-
al sanitation, and domestic hygiene (washing and cleaning) (Heemink,
2005). Though the Constitution of Kenya provides for the right to water
and sanitation, according to an annual report by the Water Service Reg-
ulatory Board,® water connections in Naivasha serve an estimated 13%
of the population. The Naivasha basin illustrates the challenge of infor-
mality where failure of water sector reforms to deliver water to all resi-
dents leads those not covered to look for alternatives through production
(boreholes), distribution (reselling, home delivery and vendors) and free
water sources (rivers, lakes and wells) (Jaglin, 2002). Flower farm workers
living in the informal settlements are not served by the Naivasha Water,
Sewerage and Sanitation Company (NAIVAWASSCO), the company
responsible for water and sanitation provision in Naivasha. They rely on
private, community or shared water supplies including groundwater and
gravity fed schemes, with untreated lake water and surface water com-
monly used as a source for washing and bathing. Outside of urban areas
in the basin, domestic water is obtained from untreated surface or shallow
groundwater sources. Domestic water use in the basin accounts for 25%

of the blue water footprint (Jaglin, 2002).

2.2.3 Smallholder agriculture

It is estimated that around 10,000 small farms occupy an area of 40,000
hectares within the basin and grow mainly maize and vegetables.® These
farms occupy areas that receive high rainfall; there are about 18,000 ha
of farm land in the upper catchment of which only 2% is irrigated. The
average water footprint related to the production of these crops over the

period 1996-2005 was about 60 Mm*/yr (90.7% green water, 0.8% blue

27 Ibid.
28 Ibid.
29 Water Services Regulatory Board (2009).
30 Ibid.
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water; 8.5% grey water). (Mekonnen et al., 2012) Smallholders equally
contribute vegetables to the export market and whilst commercial farm-
ers dominate the trade, out grower schemes allow smallholders to access
the higher value export market.** Studies suggest that smallholder pro-
duction for export markets is growing rapidly.*2 Although rates of return
are higher for export, the majority of vegetable production by smallhold-
ers in the Naivasha basin is destined for the domestic market.

2.2.4 Geothermal power generation

Geothermal power generation wells with capacity of 128 MW are based
in Hell's Gate National park about 7 km south of the lake. Beginning in
1982, three geothermal projects now account for 19% of Kenya’s power
supply. The installations require water supply of 1Mm?® per year which is
obtained from the lake (Hepworth et al., 2011: 36). With Kenya striving
to become a low carbon resilient economy and the hard-hitting impacts
of climate change affecting rainfall patterns, investments in geothermal
power and other renewable sources of energy are bound to increase.

2.2.5 Tourism and recreation

Naivasha is a popular destination for national and international tourists.
'There are approximately 4,000 accommodation beds in the basin catering
for a disparate range of visitors with an estimated 5% of Kenya’s inter-
national tourists passing through the area. It also benefits as a destina-
tion for domestic and international conferences and meetings.*®* Water
supplies for tourism and recreation are drawn from the lake or private
groundwater supplies and although data on sewage treatment is unavail-
able, it is likely that this is via onsite septic tanks with discharge to the
lake or via a soak away. As well as employment opportunities, local com-
munities benefit directly through trade with tourists and provision of tour
guides and boat trips on the lake.*

2.2.6 Fishing industry

Commercial fisheries were established in the 1960s based on introduced
black bass and tilapia.*® The common carp was introduced in the 1990s.
'The performance of the fisheries has fluctuated due to overfishing and

31 Ibid.

32 WWEF & Pegasys Strategy and Development (2012) p. 13.
33 Ibid p. 36.

34 Ibid.

35 Ibid.

126



Not so Rosy: Farm Workers’ Human Right to Water

(2107) 1uamdoponacy puv £Somwizg s€svad &3 IMM 294108

TST'6ET 8IT', €60'ZET 00807 feloL
82072 - 820'7C 00€'Y 1appo4
- 2818 000°0¢ azle
16%'0T 8IT', €LE'e 08 19iew Lodx3
80891 - 808'9T 02L's 1/ew onsswoq
662'L2 8IT', 18102 0059 sojqeraiap
(y) ureary JuBWydIR) Jaddn
922'15
69199 v6T'E £rZ'sT 001"y Suife} [10J3WWO0 JO [BI0L
0169 9’91 9TL'e G99 Iappo4
1652 1881 vZ8'T se|qerabian Lodx3
820'SE 88E'TE 0v9'e T16'T Slamol4
() urealy 9| 8Yl punoJe SuiieH [e1oJswwo)
(W 000'7) (W 000'T) (W 000'T)
40 [B10] Jmang JM U319 T 318v]

127



Water is Life

water level fluctuations. In addition, the introduction of exotic species
has also disrupted the lake ecosystem.® The lake is also a considerable
asset to the fishing community in Naivasha who earn their daily bread
by selling the popular tilapia which has been depleting over the years due
to interference with its breeding and the emission of toxins into the lake
from the flower farms.*

3. ImpacTs oF DisparaTeE WATER Uses AND USERS oN LAKE NAIVASHA

Having analysed the difterent users and uses of water in the Naivasha ba-
sin, it is apparent that the challenges of meeting the needs and managing
the impacts of these multiple uses occur against a difficult physical, so-
cio-economic and institutional backdrop.® The continued unsustainable
utilization of water resources poses hardship to basin stakeholders and
if left unchecked these problems threaten the ecological integrity of the
basin, the human right to water as well as the reputational and financial
impacts for export growers and tourism enterprises.’” Indeed, there have
been reports of threats from the European Union to bar imports of flower
and horticultural products from Kenya on account of their carbon foot-
print and the levels of pesticide residue.*

3.1 Economic contribution and water footprint analysis

'The water footprint approach can be used to estimate the indirect and
direct water consumption of a catchment area, by summing up the in-
dividual water uses of the products and the services that they consume.
This concept can then be applied to identify how water flows through
the economy of a basin and a country. Its objective is not to just estimate
the volume of water embedded in the products of a particular area but to
compare how different water uses contribute to economic activity and job
creation.”* An analysis by WWF revealed that the Lake Naivasha basin

accounts for 70% of Kenya’s cut flower and 20% of vegetable exports, gen-

36 Ibid. For example, the introduction of Louisiana crayfish in the 1970s
for the international market devastated the aquatic vegetation until predation
brought some better balance in the 1980s. Also in the 1980s water hyacinth
reached the lake forming characteristic dense littoral and floating mats and has
since been the focus of control efforts using the hyacinth weevil.

37 KHRC etal. (2008) p. 37.
38 Tbid.p.28.

39 Ibid.

40 Business Daily (n.d.).

41 KHRC et al. (2008) p. 22.
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erates at least 10.7% of Kenya’s export earnings, and accounts for around
2.1% of national GDP.

'The analysis found that flowers generate the greatest income and jobs
per volume of water than other activities, though interestingly vegetables
grown for domestic markets in the upper catchment brought higher in-
comes per water used than those for export markets. Relative figures for
job creation per water used were not available for vegetable production in
the upper catchment though it is likely that significant livelihood benefits
and resilience accrue from smallholder farming.

Table 1 illustrates the high level water footprint for the Lake Naivasha
basin®

3.2 Ecological impacts

The competing uses and users of water in the Naivasha basin have sig-
nificant adverse effects on the ecology. There are several resulting water
related impacts which include: depletion of basin flows, groundwater and
lake levels due to over-abstraction and drought; water quality deterio-
ration through high nutrient and sediment run-oft and pollution from
agricultural chemicals and untreated waste, habitat degradation and ri-
parian encroachment, access conflicts, invasive species and reduction in
biodiversity and fishery production.®

3.3 Impacts on the right to water

As earlier mentioned, water levels in Lake Naivasha have gone down
significantly. The massive use of water for irrigating greenhouses owned
by commercial flower farms plays a leading role in depriving a section of
local communities one of the few sources of water in a very arid region.
In addition, residents face the challenge of lack of clean and safe water as
water quality in the region continues to deteriorate through high nutrient
and sediment run-off and pollution from agricultural chemicals and un-
treated waste finding its way to the lake. The right to water as will be seen
in the next section is further compounded by land rights that affect water
use around the lake. Similarly, the case of flower farm workers in the vil-
lages around the lake provides greater insight on the extent to which this

basic right is being denied.
3.4 Land rights and water use in the Lake Naivasha Basin

In Kenya, land continues to have an immense social, economic, cultur-

42 WWEF & Pegasys Strategy and Development (2012) p. 23.
43 Ibid.
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al and political value. Over the years, dynamic changes in land owner-
ship and use surrounding the lake, and enhanced water resource conflicts
between stakeholders have been observed (Everard and Harper, 2002).
There appears to be a direct correlation between surface water use, the
land tenure system and water resource legislative framework (Heemink,
2005: 4). Water rights are linked to land tenure such that property rights
determine access to water resources. In Kenya, one of the requirements
for the provision of a water permit is that the applicant must demonstrate
ownership of land.** Currently, there do not appear to be laws enabling
the government to intervene on freehold land or leased freehold land for
the purposes of allocating surface water access or use (Onyango et al.,
2005).

Flower farm workers who predominantly reside in informal settle-
ments in the basin have no land rights as pointed out above. Their access
to water is therefore limited compared to land owners around the lake
and in the upper catchment areas who own land. Related to this is the
fact that the cost of water in informal settlements® around the lake is
much higher than for the land owners. Some of the characteristics of
informal settlements are prevalent poverty of the inhabitants; and lack of
basic municipal services, inclusive of water supply, sanitary sewage, trans-
portation infrastructure, and electricity. Indeed informal settlements are
not recognized as inhabited areas in law and policy. Lacking recognition
renders them invisible to government entities responsible for planning
and service provision, including those providing domestic water supply
services (Weru, 2000).

A study conducted in the informal settlements of Naivasha in 2005
revealed that access to surface water is limited because almost all the land
along the riparian boundary is privately owned (Heemink, 2005: 87). Ac-
cess to surface water for residents of informal settlements was limited
to five access routes that ranged in distance between 1.25 and 12 km
(Heemink, 2005: 88), Similarly, another study conducted by the Kenya
Human Rights Commission in relation to sealing off of the corridors that
facilitate access to the lake revealed that there is massive encroachment by
commercial companies on the riparian land.*® Sher Agencies (the largest
flower farm) is one of the companies that have not only encroached on

44 Water Act, 2002; Mumma (2005).
45 Nabutola (2004) described informal settlements as human habitats
without formal license or lease, and the tenants pay rent to unofficial landlords.

46 KHRC et al. (2008) p. 37.
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such land, but have also erected permanent buildings on it. This concern
was also raised by the Presidential Commission on Illegal and Irregular
Allocation of Public Land.*” Consequently, there were complaints within
the local community about the lack of access by locals to the lake (though
there are few public corridors to the lake that are still open). The residents
claimed that people who accessed the lake using the grabbed corridors
were charged with trespassing and farm owners had erected ‘No Tres-
passing’ signs on riparian land claiming that they had negotiated with
the colonial government to move their fences towards the lake when the
waters rescind.*

It is apparent that the informal settlements’ residents’ right to water is
being limited not only through the restriction of access routes to the lake
meaning, less amounts of water for them, but also through the physical
accessibility of water as they have to travel more than a kilometre to ob-
tain it. The basin users of water for agricultural and commercial purposes
(Gitahi, 2005) have grievances relating to their enjoyment of their rights.
Those who are private landowners have to ward off trespassers; local com-
munities and others dependent on the lake water for domestic purposes
resent private land owners who they consider as having privatized public
resources and are unhappy with the favouritism which, they argue, is ex-
ercised for the agriculturalists in the basin. Behind these complaints lies
the fact that only five out of 16 access roads to the lake remain open;*
many hotels are also being built which will significantly affect access to
water; and corridors previously used by game and cattle to access the lake
continue to decrease as land around the lake is privatized. Fishing com-
munities’ access to landing sites has also been affected.

There is concern with regard to over-exploitation of the lake’s surface
water by commercial growers and the continued issuance of water per-
mits to such growers despite acknowledged and growing concern for the
sustainability of Lake Naivasha as a water resource. The situation is ag-
gravated by ineffective monitoring of existing water permits concerning
the actual versus permitted surface water extraction amounts (Heemink,
2005: 14). The growth of the horticulture and flower industry and asso-
ciated population increase has also led to concerns about potential wa-
ter resource conflicts by different water users linked to inequitable land
ownership and use based on the current land tenure system, the absence

47 Commonly known as the ‘Ndungu Report’.
48 KHRC et al. (2008) p. 37.
49  Ibid.
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of effective enforcement of the water resource legislative framework, and
the potential socio-economic divergences between stakeholders relying
on the same water resource.*

'These factors may promote inequitable surface water use, surface water
access, distance, and retrieval and transportation methods, and sources of
alternative domestic water supplies. This contributes to discrepancies in
domestic water consumption such that the basic human water consump-
tion (BWR) needs of residents of informal settlements around the lake at
the rate of 50 litres per person per day are not met, whereas commercial
farms are consuming domestic water in excess of the BWR.*

4. FLower FARM WORKERS IN THE LAKE NAIvASHA BAsIN

4.1 The research issue

'The flower and horticulture farms around Lake Naivasha employ 70,000-
100,000 people. Like other people around the lake, they depend on the
basin’s water resources for their water supply and waste-water disposal.
Our concern here, however, is with of the villages around the lake, which
have sprung up to host the labourers as the farming, hospitality and other
commercial activities have intensified. The population of these villages is
estimated to be 40,000-50,000 with women comprising 65-75%.%

To understand the different users and uses in a smaller area in the
basin, the Gender, Human Right and Water Governance research team
collected empirical data between 3 and 21 July 2012 covering four vil-
lages namely, Karagita; Mirera; Kamere; and Kasarani. Survey question-
naires were administered at household level in all the villages. A total of
242 were completed: 57.9% of the respondents were female, mainly farm
workers who are rights’ holders. For the duty bearers, a total of ten key
informants were interviewed using a key informant guide. These included
the local administrators such as the chief, the local community elders,
government officers and NGO officials water service providers and flower
farms.

'The broad aim of the study was to map the different uses of water in
the Lake Naivasha Basin with a view to excavating the context within
which the human right to water provided for in the Constitution is being
implemented in the target villages. The main concerns were gender-equal
participation and the realization of the right to water taking into account
50 Ibid. p.98.

51 Ibid. p. 100.
52 Opondo (2005).
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gender roles and vulnerabilities. Key informants drawn from local and
national institutions were interviewed and focus group discussions held
with women groups, water vendors, water users’ associations (WUAs),
Water Resource Users’ Associations (WRUAS) and youth groups to clar-
ify issues raised in the survey.

'The decision to focus on farm workers was made in February 2014
when the interviews revealed that the workers’ access to water and san-
itation was a burning issue. Additional data was consequently sought
through review of available literature and interviews to supplement the
information available from the 2012 research.® There is a growing pop-
ulation of migrant workers on flower and horticulture farms living in the
informal settlements around the lake. They consider Naivasha a place to
settle as the area offers work but their homes are in other parts of the
country. These migrants do not generally own land in Naivasha and live
in rented accommodation in informal settlements. They have very basic
water needs for domestic and minimal livelihood use for kitchen gardens
and livestock.

Despite being a top foreign exchange earner, the flower and horticul-
ture industry in Kenya has come under massive criticism regarding its
impact on workers’ livelihoods, environmental sustainability and on the
Kenyan economy. Flower farm owners have been accused of human and
worker rights’ abuses (particularly through low wages that are below the
living wage), diminishing Kenya’s already scarce water resources (particu-
larly in Lake Naivasha), and water pollution by poisoning water supplies
through the dumping and leaking of pesticides and chemicals (Leipold
and Morgante, 2013) and this has direct implications on the flower farm
workers’ right to water.

'The flower industry has a much higher proportion of women than oth-
er sectors, making women’s issues particularly pressing.% According to
studies conducted in 2012 and 2013, an improvement in flower farm
workers’ working conditions has been marked since the enactment of the
new labour laws,% the new Constitution and the influence of accredita-

53 'This latter research focuses generally on the working conditions of flower
farm workers, many of whom are women. One limitation of the research is that
it did not initially focus directly on flower farm workers.

54  Working Women Worldwide (2008).
55 Kenya Human Rights Commission (2012).
56 Ibid.p.9.
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tion bodies such as EureGAP.*” Challenges that persist include sexual
abuse; limited freedom of association; childcare services; and unfair ter-
mination and dismissal. Sexual harassment in the industry is also a major
challenge that disproportionately affects women in comparison to their
male counterparts. Further, according to a study by the Kenya Human
Rights Commission,* there is an increase in women-headed households
in the cut-flower sector with over 55% of women workers being single
mothers with an average of three children. Although some companies
have on-site clinics providing limited family planning services based on
hormonal methods, the study found work demands to be incompatible
with access to reproductive and other promotional healthcare services for
majority of the women workers. %

Childcare facilities are not available and women have to resort to infor-
mal day care facilities based in cramped rooms, which tend to spread of
communicable diseases. Moreover, because of the hours of work, women
have limited time to care for their children and men do not generally
assist. Lastly, whereas companies have adopted the equal pay for equal
work principle, practice differs. The study by the Kenya Human Rights
Commission revealed that women and men do not earn equally as more
men are concentrated in managerial positions; women in management
are mainly relegated to lower level supervisory jobs with salaries similar to
those of manual labourers.® This is compounded by the fact that women
are ‘time poor’ because of their dual roles in the household economy and
the labour market. On average women work longer hours (12.9 hours per
day) compared with those of men (8.2 hours per day), yet women earn
less because these additional hours are not remunerated. Working hours
in the cut-flower sector are much higher than the national average with
16-hour days being common during peak seasons.®

Within this context, we were concerned with two questions:

i. Has the right to water and sanitation for domestic use for
farm workers in the Lake Naivasha basin been realized?

57 EurepGAP is a common standard for farm management practice created
in the late 1990s by several European supermarket chains and their major
suppliers. GAP is an acronym for Good Agricultural Practices.

58 KHRC (2012) p. 10.

59 Ibid. p. 60.
60 Ibid. p.61.
61 Tbid. p.11.
62 Tbid.p.17.
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ii. Is water and sanitation affordable, accessible, sustainable,
safe, sufficient and acceptable to the farm worker com-
munity?
We sought to answer these questions by focusing on the following
themes:
1 Extent of awareness of the constitutional right to water
and sanitation

2. Responsibility for ensuring that people enjoy the right to

water and sanitation

3. Main uses of water in the community and what should

be accorded highest priority
Participation in water and sanitation governance

5. Water and sanitation services’ provision

4.2 Awareness of the constitutional right to water

'The majority of the rights’ holders and duty bearers were aware of the
constitutional right to water and sanitation; indeed, local leaders’levels of
awareness were remarkably high. At various institutional levels for duty
bearers and groups of rights’holders (such as women’s groups), there were
not only high levels of awareness but clarity on specific provisions of the
Constitution — some even quoting the relevant provisions. The high level
of awareness of the constitutional provisions on the right to water is at-
tributable to civic education around the referendum leading to the adop-
tion of the Constitution.

4.3 Obligation to fulfill the right to water and sanitation:
perceptions

The rights’ holders and duty bearers differed in their perception about
who should be responsible for ensuring that people enjoyed their right to
water and sanitation. The majority of government officers and NGOs felt
that the government, through the ministry responsible for water and irri-
gation, has the core obligation through institutions mandated to provide
these services. These include Water Service Boards (WSBs) and Water
Service Providers (WSPs). Residents in the informal settlements, how-
ever, did not have high expectations of the government and seemed not
to be aware that the government was the main duty bearer. They talked
about the role of other players such as NGOs. Further, they were of the
view that citizens have a role to play in ensuring that the right to water
is realized. These perceptions reflect the reality that community based
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organizations (CBOs) and NGOs are the key players in water provision.
Respondents perceived government actors, such as the Ministry of Pub-
lic Health, as playing a significant role through enforcement of the set
standards in the provision of water and sanitation. The rights” holders
perceived the responsibility of the Water Resources’ Management Au-
thority to be that of protecting the water resources against degradation,
pollution, and regulating abstraction in order to ensure a continuous flow
of water. The majority of farm workers living in the informal settlements
blamed the municipal council for their water and sanitation woes, al-
though they felt strongly that individual users have a responsibility for
ensuring that their rights were not abused.

WSPs perceived the government’s role as that of facilitator. The man-
aging director of NAIVAWASSCO, the main WSP, told us the govern-
ment should focus on providing the infrastructure and financial support,
while the main responsibility for ensuring water a continuous water sup-
ply should be left to the WSPs. This feeling was reinforced by a small-
scale WSP in the Karagita informal settlement who observed:

Before, 1 felt that the government should ensure that people enjoy their
right to water and sanitation, but not anymore. The government may
not reach the communities at the lowest level and so the private sector
(WSPs) should take a more active role at that level. The government
should only provide infrastructure and private sector should ensure
distribution.®®

4.4 Affordability of water for flower farm workers

The average wages in the flower farm and worker data were negligibly
different at KSh5,485 and KSh5,257 respectively. This is below the legal
basic minimum wage.* The table below, based on worker testimony and
data on Kenya living expenses, illustrates the insufficiency of the wages.
It shows the monthly breakdown of living expenses for an average worker
with two children, one in primary school and one in secondary school.
'This breakdown clearly illustrates that the amount of money spent on wa-
ter is well above the recommended 3% of one’s household income,® and
therefore means that water is not affordable for these residents. Monthly
expenditure amounts to KSh9,260. Even with the additional KSh1,500
provided as housing allowance, this amount is well above the average

63 Geoftrey Macharia, Water Service Provider.
64 Leipold and Morgante (2013) p.1.
65 Scanlon et al. (2004).

136



Not so Rosy: Farm Workers’ Human Right to Water

wage earned by flower farm workers. Workers cover the shortfall through
loans (usually through workplace co-operatives), their spouse’s income,
occasional bonuses and second jobs. This leaves a very low savings rate
with workers reporting saving on average between KSh200 and KSh500
a month.® The clear message is that their wages are low, and do not pro-
vide a decent standard of living. As noted above, the direct and indirect
costs of water must not compromise or threaten the realization of other
Covenant rights’® and ‘appropriate pricing policies — free or low-cost wa-
ter’® should be put in place to ensure that ‘poorer households should not
be disproportionately burdened with water expenses compared to richer
households’.®®

Water vendors charge high prices for water and delivery services mak-
ing it difficult for poor urban residents in general to afford water for their
daily needs. Cost of water can thus threaten farm workers’ enjoyment of
the right to livelihood, housing, an adequate standard of living, health
and education. There are no pricing policies in the informal water provi-
sion networks and the net effect is that the poor pay a lot more for water
than rich large water users. On a positive note, however, the entry of the
Water and Sanitation for the Urban Poor (WSUP) into the villages has
brought down water costs and while residents in Karagita paid KSh5-10
previously, they currently pay between KSh2-3 per 20-litre jerrican. Piped
schemes’ water would be the most affordable and convenient for the poor
but the service is very limited.

'There are currently no water strategies in place which focus on water
provision for the most vulnerable members of society: this despite both
national and international law charging the State with the duty of en-
suring that their rights are addressed.” The only option the poor have if
they cannot pay for water is to collect it from the lake. However, access to
the lake is not guaranteed and the water is not safe, as pointed out above.
Article 56(e) of the Constitution, which obliges the State to put in place
affirmative action programmes to ensure that minorities and marginal-
ized groups have reasonable access to water (among other social services)

66 Ibid.

67 CESCR (2003), para. 12 (c).

68 Ibid. para. 27 (b).

69 Ibid. para. 26.

70 See General Comment No. 15, para. 18. (Twenty-ninth session, 2002),
U.N. Doc. E/C.12/2002/11 (2003), Constitution of Kenya (2010) Article 2 (6)
and Article 21 (3)
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could provide an entry point for designing such strategies. Further, the
Water Bill 2014 has included urban water access as a function of the Wa-
ter Services’ Trust Fund; this will also contribute to availing water for the
poor. Tariffs for water services need to be adapted to peoples’ economic
capacities to ensure that the right to water is guaranteed for poor people
living in informal settlements.

MonTHLY WORKER INCOME AND EXPENSES™

EXPENDITURE KENYA SHILLINGS
Food 4,000
Primary school expenses 500
Secondary school expenses 2,200
Rent 1,350
Water and electricity 700
Social security 360
KEPAWU membership 150
Total 9,260
Income 5,000
Housing allowance 1,500
Total 6,500

4.5 Access to water and sanitation in flower farm workers’
settlements

The right to water encompasses water for personal and domestic uses.”
However, our argument in this book is that the right should cover water
for livelihood purposes as well.

'The main uses of water according to respondents in the target villages
confirm available findings: it includes domestic, environmental services,
irrigation by large scale farmers mostly for horticulture and floriculture
purposes, industry (hotels and factories such as Keroche, hydropow-
er production) and pastoralism. In the villages studied, water is mainly
used for domestic purposes (washing, cooking, drinking and bathing).
Usage is a critical issue considering the water footprint data above. It
also underscores an unstated fact that water use is gendered because of
the gender division of labour that ascribes the main uses of water to roles
performed by women. The plight of the villages’ residents confirms that
access, allocation and cost of water hinges on security of tenure to land
in Naivasha, with the owners of flower farms around the lake and in the
upper catchment having secure tenure and a greater voice in water related

71 Leipold and Morgante (2013).
72 See discussions in chapters 2 and 3.
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issues. The information below illustrates that the human right to water
for farm workers living in the informal settlements is at the bottom of
the water use hierarchy and should be given priority from a human rights
perspective. It is noteworthy that water use in three of the four villages
researched is for personal and domestic purposes only. Use of water for
livelihood (kitchen gardening and watering livestock), which is a concern
for many poor and especially women in Kenya, are only observed in one
of the target informal settlements.

In Mirera, kitchen gardening, poultry and livestock keeping (zero
grazing) are common practices while in Karagita, Kasarani and Kamere,
water is primarily used for domestic purposes. This is related to the fact
that in Mirera, unlike the other three villages, the residents own their
plots and occupy spaces of up to half an acre. A small number of those in-
terviewed across the villages also indicated that they use water as a source
of livelihood as water vendors. The absence of use for broader livelihood
purposes in the other villages is probably attributable to the fact that most
workers in the basin are migrants coming into the area in search of job
opportunities linked to the flower and horticulture industry.

4.5.1 Water supply

The residents in the villages are workers on the farms and other estab-
lishments around the lake. The residents in Mirera recorded a higher in-
cidence of plot ownership. Not surprisingly, access to water from indi-
vidually or communally owned boreholes is better in Mirera than where
residents are tenants in Karagita, Kamere and Kasarani. Out of the six
boreholes that were identified in Mirera, three are community owned and
managed.” Some residents own donkey carts that help them obtain water
from the water points; others use water transported by vendors. The resi-
dents have access to piped water supplied into the yard but the water sup-
ply is unreliable due to regular power cuts or blackouts. The water also has
high fluoride levels. Many of these residents practice small-scale farming
and have dug water pans to collect rain-water for farming and livestock.
In Karagita, most residents are tenants working as casual labourers on
the flower farms and in the hospitality industry. Their main sources of wa-
ter are communal water kiosks installed by the Water and Sanitation for
the Urban Poor (WSUP) or private individuals. The water kiosks supply

73  Munyu Station Borehole, Mirera Water Project Borehole and a new
borehole near the AIPCA Rubiri church built by the East African Breweries
Limited (EABL) Foundation.
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two types of water: defluoridated and non-defluoridated water. Defluori-
dated water costs KSh3 and non-defluoridated KSh2 per 20 litres. There
are still people who get water from water vendors (donkey transported) at
KSh5 for 20 litres while a few others collect water directly from the lake.

In Kamere, like in Karagita, most of the residents work in the flow-
er farms. Residents share water and sanitation facilities. The main water
supply is from water vendors who transport water from the lake on bi-
cycles. Water vendors take advantage of the fact that there is a shortage
of water in the area and charge exorbitantly — up to KSh10 per 20 litres.
Some residents have installed large storage tanks and practice rain-wa-
ter harvesting. Most residents of Kasarani are also casual workers on the
flower farms. Their main sources of water are water kiosks supplied by
boreholes and direct use of the lake. The boreholes are privately or com-
munally owned and managed.

In some cases, the flower farms have installed and equipped boreholes
or taps for use by the community as part of their corporate social re-
sponsibility programmes. The Constituency Development Fund (CDF)
has also supported the installation of boreholes or storage tanks in some
communities. In Kamere for instance, CDF supported the installation of
a tank but it was not working at the time the research was carried out.
Residents claimed that it had never worked and that even when full of
water, it seemed to leak, as the water disappeared.

4.5.2 Sanitation

Unlike the other three villages, most Mirera residents have good sanita-
tion facilities that are individually owned and used by individual house-
holds. This is attributable to the fact that they own the homes they live
in and that their plots are large enough to allow for the construction of
sanitation facilities for the family. Solid waste disposal however remains
a challenge. Residents disposed of solid waste into compost pits where it
is regularly burnt. It is never separated and even plastic is burnt posing a
health hazard of which the residents are unfortunately unaware.

Toilets and bathrooms in Karagita are shared by an average of ten
households which can translate to 30 people per bathroom. In many cas-
es, there are no separate bathrooms and toilets for women and men. Toi-
lets are generally in very poor condition due to lack of routine repairs and
maintenance by landlords. There is a public facility in the area that was
constructed by the Institute of Environment and Water Management
that is available for use at KSh5 per entry. The facility is managed by a
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private vendor. Waste is disposed of in pits dug at the corner of the plots
where both solid and liquid waste is dumped. These pits are both health
hazards and a safety risk to the children who play outside every day.

Toilets and bathrooms in Kamere are in dire need of improvement. The
existing toilets are poorly constructed mud slabs with a superstructure
made of plastic. Most toilets are rarely emptied. There are some pub-
lic toilets that are no longer in usable condition. Due to the instability
of the soil structure in the area, toilet pits are shallow and fill up quite
tast. Many residents use their houses as bathrooms because such facili-
ties were not catered for during building or because they are not in us-
able condition. Solid waste disposal and drainage systems are also major
challenges. Heaps of garbage are strewn all over in open spaces and on
roadsides. When it rains, the floods become violent. On some occasions,
houses have been swept away. This is because the terrain in Kamere is
bare, parched and hilly, and there are no drainage systems.

As in Karagita and Kamere, residents in Kasarani live in plots as ten-
ants and therefore share toilet and bathroom facilities. Most are poorly
constructed and maintained. The public facilities are in such a terrible
state that they are inaccessible. Heaps of garbage are strewn all over the
streets and passages.

4.6 Conclusions regarding water and sanitation services’ provi-
sion in the Target Villages

'The right to water and sanitation for flower farm workers is less than opti-
mal. Service provision in Mirera, Karagita, Kamere and Kasarani villages
has been facilitated with interventions by the communities, NGOs and
private sector groups. WSUP’s interventions, for instance, have sought
to increase coverage for water supply and sanitation services in the study
area. Residents have appreciated increased reliability and quality in water
service provision.

It is surprising that sanitation still lags behind water supply as the for-
mer is estimated at over 70% compared to water at 54% in Kenya. Instal-
lation of sanitation facilities in public places, households and schools has
increased access. But, as mentioned earlier, these interventions are not
evenly distributed. Karagita has greatly benefited from the donor inter-
ventions. Other villages are still hoping that some good samaritans will
provide support. Other success stories include intervention by the pub-
lic health officers through enforcement of compliance with the building
code. In Kamere, some plots had been closed by the Public Health Office
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for lack of sanitation facilities. At the time of the visit, two plots were
still without tenants. Residents felt that this was a welcome action since
hygiene thereon had been compromised by open defecation.

‘There are many reasons which have contributed to the noted successes.
These include co-operation between players on the water and sanitation
challenge and entry of private and individual players into the sector; and
the shift from communal water management to private-sector-based
management has yielded greater results. Two community water manage-
ment schemes stalled due to poor governance, lack of skills and endemic
conflicts over financial management, disagreements, poor operations and
maintenance. Further, interventions by public health officers and com-
munity health workers in enforcement have also helped. For example,
the closure of those residential plots that lacked sanitation facilities has
triggered some behaviour change. Increasingly new plots are providing
for sanitation facilities. Co-operation between the private sector, NGOs,
government departments, and NAIVAWASSCO has also contributed to
the realization of the right to water and sanitation. For example, Water
and Sanitation for the Urban Poor (WSUP) and the Institute of Envi-
ronment and Water have contributed greatly to the water and sanitation
sector in Naivasha as elaborated above.

5. Realization of the rights to water and sanitation for farm
workers

The realization of the rights to water and sanitation for residents in in-
formal settlements in Naivasha is a long way off. As far as water is con-
cerned, availability, quality, governance, affordability, equity, justice and
participation are still issues of concern. With regard to water availability,
the demand for water in the area is estimated at 60,000 cubic metres per
day by NAIVAWASSCO but only 5,000 cubic metres are produced, yet
population growth is very rapid. Regarding quality, high levels of fluoride
and the mode of water transportation by vendors remain of key concern
to the residents as they affect the quality of the water delivered.

Regarding governance, areas of concern include conflicts over use at
different levels as outlined above; vandalism of water supply systems as-
sociated with water vendors and community water projects; corruption
in governance organs; misappropriation of finances, poor operations and
maintenance. Most water and sanitation systems are in disrepair. For ex-
ample, in Kamere, the cement water tank has been leaking for over three
years and no action has been taken to solve this problem.
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Unreliable water supply attributable to high costs of power affecting
NAIVAWASSCO and other WSPs is also a problem. Additionally, there
is inefficient water use and wastage amounting to over 50% unaccounted
for water in Naivasha. This is also evidenced by the leaking water storage
tank in Kamere.

Regarding affordability, residents in the target informal settlements
pay from KSh2-10 for 20 litres of water depending on how they access
the water while large scale water users only pay 50cts for 1m?. This raises
concern among the domestic water users who feel that they are discrim-
inated against and their water needs are not prioritized. The Karagita
Water Users Association (KWUA) also stated that the government had
done little for them in terms of water provision. They were of the view
that the Naivasha water service provider does not do anything to improve
water and sanitation access in their area and yet they pay for water. In
their words

NAIVAWASSCO collects money it does not deserve. WSUP laid
the pipes, owns the infrastructure and we manage the project. NA-
IVAWASSCO does not co-operate in the local water development and
management activities, but they get the money.

Access to the lake resources and its management was said to be inequi-
table on account of the rights to land around the lake as elaborated above.
In the words of one respondent,

1t is a show of the mighty. It is like a club, the locals cannot pene-
trate the lake Naivasha management club’. Access to water and the
lake resources by the locals is also a challenge. There are many barriers
of access, with some corridors for fishermen and pastoralists completely
sealed with either a perimeter fence or privatizing of public corridors
to the lake.

Regarding participation, mechanisms for ensuring participation of
women and men in sanitation, water supply and resources management at
various levels have been put in place through national initiatives such as
the Presidential Directive on Affirmative Action discussed in Chapter 3
which has informed the formation of Water Users Associations (WUAs)
and Water Resources Users Association (WRUAS).

With regard to Sanitation, the government has established an In-
ter-agency Co-ordination Committee with sub-thematic committees to
address a wide range of issues to do with water and sanitation. In Na-
ivasha, however, meetings about water and sanitation were uncommon
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according to respondents, and where there were reports of such, local
administration, elders, civil leaders and committee members would be the
main attendees. Of the participants, 77.3% and 81.4% stated that they
had not participated in water and sanitation meetings in their neighbour-
hoods. Those who participated stated that they did not contribute to the
deliberations for a variety of reasons such as time available for participant
contributions; that they were not given an opportunity; that what they
would have wanted to say had already been said; or they agreed with what
had been discussed and did not see the need to intervene. However, many
of the respondents to the survey questionnaire wrote ‘Not Applicable’ as
they had never been invited to the meetings.

'The local community plays a key role in water supply management, but
less so in sanitation management. In Mirera, a private WSP and water
vendors supply water. Karagita WUA is also taking great responsibility in
managing the water supply project. They ensure that water is available to
the community at all times and that the operations work smoothly. ‘We
are the eyes of the government and of the people’, KWUA members told
us. In addition to the WUAs and WRUAG, there are also a number of for-
mal and informal CBOs operating in the area. Most of them are self-help
groups that women and their communities form to raise their standards
of living. It is noteworthy that women form a substantial membership
of the self-help groups. In many cases, these groups have the potential
to enhance participation of their members into different development
activities including water and sanitation. However, although membership
in such organizations is open to everyone, some interested members are
constrained by the requirement of a financial contribution. As such, it
is not everyone in the community that is able to become a member of a
CBO even if they wish to. On a positive note, women participate in and
are involved in leadership positions in these groups.

'The mode of communication between organizations and local institu-
tions is both formal and informal. Information dissemination on water,
sanitation and hygiene is diverse. It is done through posters and flyers,
chiefs’ barazas, word of mouth and seminars. Groups are also key chan-
nels of information to the members. Telephones are used but mostly for
communicating short message texts like meeting notifications and invi-
tation.

Inadequate and poor quality /types of sanitation facilities are prevalent
in the area. Toilets are inadequate and in many cases are also used as bath-
rooms. Overall there are still many residential plots without usable sani-
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tation facilities because they are unhygienic owing to poor maintenance,
and because they are rarely emptied. Many people opt for flying toilets™
when the toilets are not in usable condition. Poor solid waste manage-
ment is also a common factor in all the villages. Indiscriminate disposal of
waste is practiced everywhere. The sewerage network is very limited with
about 20% coverage (compare to the estimated national coverage of 77%)
and is unable to cope with current demand.

There are no formal methods of solid waste collection and disposal
although there was an attempt by a community group to initiate an or-
ganized garbage collection system. In Karagita, the disabled group has
organized itself in a CBO that deals with household solid waste collect
at a cost of KSh300 per household per month. This has only worked in a
very limited area because of the unwillingness of many residents to pay
for such services and inadequate support from the municipal council. As
mentioned earlier, refuse disposal is done in compost pits and or burning.

Drainage is also key challenge: waste water is not addressed in any way.
When it rains flooding becomes a major hazard due to the poor drainage.
'There is also no system for sludge management in all the villages visited.
As such, many toilet facilities were found to be full but not evacuated.

6. CoNCLUSION

As we have seen water use is gendered because of the gender division of
labour that ascribes the main uses of water to roles performed by wom-
en. It is apparent that women suffer disproportionately in the struggle
to realize their right to water as they have to contend with longer work
hours, poorer pay and poor work conditions. In addition, while access to
sanitation is deplorable for all residents in the target villages, women are
more affected by lack of access to adequate sanitation services because of
menstrual hygiene management™.

Farm workers still earn wages that are below the legal basic minimum
wage. They can barely sustain a decent life let alone afford water for do-
mestic use. Their situation is aggravated because domestic use of water is
lowest ranked amid the competing uses of water in the Naivasha basin,
a remarkable fact given the high usage of water for agriculture. Acces-
sibility of water for the workers is also a challenge and is affected by
land tenure issues, corruption and poor governance. The sustainability of
water in Lake Naivasha whose ecology has been adversely affected due

74 Waste put in plastic bags and thrown out.
75 See Chapter 2

145



Water is Life

to competing uses and users of water as well as mismanagement. This
compounds the right to water for the farm workers as they have to pay
higher prices, walk further distances, and contend with conflicts in order
to access this precious commodity.

In addition, the water safety is compromised by high levels of fluoride,
nutrient and sediment run-off, pollution from agricultural chemicals,
and untreated waste, among other factors. Thus residents in the informal
settlements are exposed to health hazards. The study concluded that the
water needs of those living in the informal settlements around the lake,
the majority of whom are women, are not met; whereas commercial farms
consume water that should be availed for domestic use, thus raising seri-
ous concerns as to equity and justice.

'The sanitation facilities in the informal settlements are in a deplorable
state. Access to sanitation is affected by land tenure, cost and availability.
'The right to water and sanitation is essential to human life and dignity.
Failing to realize this right relegates people to inadequate living stan-
dards: water deprivation is often intrinsic to poverty.”® Considering the
interrelatedness of the rights to water and sanitation with other economic
and social rights such as the rights to food, a healthy environment, hous-
ing, education, health and social security, their negation has far-reaching
implications. Indeed, the realization of this right would have multiple
benefits not only for the farm workers but the community as a whole. In
realizing the right to water in the Naivasha basin, low wages of the farm
workers, environmental concerns, corruption in governance structures,
gender disparities, issues of public participation in decision-making as
well as access to information will be effectively addressed promoting an
equitable and just society. It is our expectation that the Water Bill 2014
which unpacks the constitutional right to water will result in the mean-
ingful realization of the right to water for all Kenyans including flower
tarm workers in Naivasha.

76 IWMI (2004)
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Chapter 5

Watered Down: Gender and the Human Right to Water
and Reasonable Sanitation in Mathare, Nairobi

Celestine Nyamu Musembi!

1. INTRODUCTION

The realization of any human right hinges substantially on the State’s
assumption of the corresponding obligation. The very existence and con-
tinued growth of informal settlements bears witness to the failure of a
State to assume its obligations. Gordon White describes the democrat-
ic developmental State as one that effectively plays three types of roles:
infrastructural, regulatory and distributive (White, 1998). In Mathare,
as in other informal settlements, the State’s absence with respect to the
first role is the hallmark of slum life. The second is deployed selectively:
present and overbearing when it need not be there, and absent when it is
needed most. The gap in service provision between informal settlements
and planned urban areas reverses the third, distributive role of the State
from alleviating radical inequalities to reinforcing them. In Mathare no
single issue demonstrates these multiple failures more than that of water
and sanitation.

'This chapter is based on field research conducted in Mathare between
April and July 2012, organized around four research questions:

* What is the status of water and sanitation services in
Mathare (assessed in terms of availability, accessibility and
quality)?
* How does Mathare reflect the gender implications of the

1 The author acknowledges with gratitude all Mathare residents, officials
and service providers who agreed to take part in the study, as well as research
assistance provided by Rose Nyawira, Ann Wanjiru, Jason Waweru, Clarice
Akinyi, Stephen Irungu and Mary Nyambura.
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skewed prioritization of water supply over sanitation in the
sector?

* What structures exist for water governance in Mathare? A
subsidiary question here was whether the mechanisms for
citizens to participate in water governance that were laid

down in the Water Act (2002) feature at all.

* What is the degree of Mathare residents’ participation and,
in particular, women’s participation in water governance?

'This chapter is divided into five sections. Following this introduction,
the second section gives background information on Mathare. The third
section outlines the study methodology and the rationale for site selec-
tion. The fourth section presents and discusses the research findings, or-
ganized in accordance with the research questions, followed by a conclud-
ing section.

2. BACKGROUND: DESCRIBING THE RESEARCH SITE

Mathare is one of Nairobi’s informal settlements. It lies in the south-east-
ern part of the city, within Mathare Division. The population of Mathare
is estimated to range between 87,000 and 100,000 (KNBS, 2010; Cor-
burn et al., 2012). The informal settlement grew gradually on account of
successive waves of rural-urban migration but also on account of inter-
mittent influxes of people fleeing eviction from other areas. Unlike most
other informal settlements in Nairobi, which originated in encroachment
on government-owned land, most of Mathare (seven out of twelve villag-
es) sits on privately-owned land (Corburn et al., 2012). The owners in-
variably do not reside in the area, and in many instances the land-owners
are different from the ‘structure owners.” In many instances, ownership
and occupation are fraught with disputes due to a long history of squat-
ting. According to a key informant who is a local administrator, most of
the land had been purchased by land-buying companies and cooperatives
in the 1970s. Roughly a decade later, the land-buying companies and co-
operatives began to partition the land and share it among their members.
Many members lived outside Nairobi and did not take physical posses-
sion of the land, leaving it prone to squatting. The local administration is
still processing disputes dating back decades.?

There are some patches of public land. For instance, one of the villages
covered in this study, Mashimoni, sits on land belonging to the Air Force.

2 Interview with District Officer, Mathare, 15 June 2012.
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Another village covered in the study, Kosovo, also sits on public land: land
that was formerly a police depot as well as land belonging to the govern-
ment-owned Mathari mental hospital. This explains the choice of Kosovo
as the site of a pilot project on formalizing water supply to informal set-
tlements and the choice of Mashimoni to pilot a sewer system (WSTE,
2010). In addition to being public land, Kosovo also has the advantage
of being partly planned.

'The land tenure situation in Mathare largely accounts for the relative
difficulty in initiating public investment to improve amenities, including
in the water and sanitation infrastructure.

3. METHODOLOGY

3.1 Rationale for site selection

Our initial interest in Mathare was triggered by a detailed report on a
pilot project to formalize water service provision in one village, Kosovo,
in this informal settlement (WSTE, 2010). The project was widely cited
as a success story both for improving poor communities’ water access and
affordability, and for innovation in community-based water governance.
'The initiative was undertaken jointly by community-based groups, Pamo-
ja Trust (an NGO), the Nairobi City Water and Sewerage Company’s
Urban Informal Settlements Department (the water service provider)
and the Water Services Trust Fund. The project worked through well-es-
tablished community groups during the mapping and enumeration exer-
cise that preceded the main exercise of identifying and removing illegal
water connections, getting community consensus on situating shared wa-
ter points, and installing household metres for those able to pay for the
connection. At the completion of the pilot project, an elaborate network
of community structures for monitoring was put in place. The smallest
unit was that of ‘lane representatives’— one man and one woman elected
from each lane or street (kichochoro). Several lanes were then clustered
together and their lane representatives formed the ‘cluster committee.’
Each cluster committee nominated two representatives for the oversight
committee, which served as the overall supervisory organ and also en-
abled liaison among the community, the water service provider, and other
key actors.

We therefore considered Mathare an ideal study site to address the

3 Interview, Pamoja Trust, Nairobi, 3 April 2013; remarks by representative of
Nairobi Water Urban Informal Settlements Department at Research Validation
Workshop, Mathare, 1 August 2013.
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study’s research questions, given the varying degrees of access to formal
water services and to institutional spaces for decision-making in the var-
ious neighbourhoods within the informal settlement.

3.2 Sample design and sampling procedure

Mathare has a total of twelve villages (Corburn et al., 2012). The survey
carried out for this study targeted 150 respondents, covering six of those
villages, namely Kosovo, Kyamutisya, Village 3C, Village 4A, Mashimo-
ni and Mabatini. For sampling purposes, Kosovo and Kyamutisya were
collapsed into one village on account of their small size. Each village unit
then contributed 30 respondents.

Kosovo, Kyamutisya and Village 3C were chosen to represent areas in
which there have been some public interventions with regard to water
and sanitation. In addition to the pilot project referred to earlier, these
areas also have the highest number of public toilets. Some of these were
constructed under the Constituency Development Fund, while others
had previously been Nairobi City Council public toilets that had fallen
into disuse, were rehabilitated, and are now operated by self-help com-
munity-based groups.

Village 4A has been the site of a public—private initiative to upgrade
slums since 2000, with a few lapses in between due to hostility from com-
peting interests within the community (Reback, 2007). Mashimoni and
Mabatini have had little experience of public or private interventions
with regard to water and sanitation.*

'The survey was household-based, so no two respondents are from the
same household. The households were randomly selected, with an effort
to ensure gender balance: 56% of respondents were female and 44% were
male.

3.3 Data sources and collection methods

'The study combined primary and secondary data collection methods. Pri-
mary methods comprised the survey of 150 respondents, semi-structured
interviews with various categories of key informants, and focus group
discussions. The key informant interview respondents included water
suppliers (formal and informal), men and women active in local groups
carrying out activities related to water and sanitation, NGO officials, local

4 At the time of the study, the only intervention was a biodigester in
Mashimoni by Umande Trust, which was a new initiative. Subsequent to the
study, Mashimoni has also been made the site of a pilot project on a condominium
sewer, which is in its early stages.
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administrators, and an official from Nairobi City Water Company’s Ur-
ban Informal Settlements Department. Two focus group discussions were
convened. The first focused on men and women in the Kosovo/Kyamuti-
sya area serving on the water oversight committees established under the
pilot project. The second focused on women drawn from the remaining
villages, in order to allow in-depth discussion of the issue of women’s
participation in groups working on water and sanitation.

Secondary sources consulted included official statistics such as Maji-
data (www.majidata.go.ke), data compiled by Map Mathare (an NGO
initiative), and also relevant academic and policy-oriented literature.

'The field research was carried out with the assistance of six research
assistants recruited from Mathare and the adjacent Huruma.’ Their local
connection to the study site both facilitated the research process and en-
riched the study.

3.4 Data processing, analysis and presentation

'The quantitative survey data were processed and analysed using Statisti-
cal Package for the Social Sciences (SPSS) software. The qualitative data
from the key informant interviews and focus group discussions were cod-
ed manually by theme. The findings were presented for validation to se-
lected community members, local leaders and the water service provider.®

4. RESEARCH FINDINGS
The presentation of the research findings is organized around the four
research questions:
* Assessing the right to water and sanitation in Mathare
(availability, accessibility and quality);
* Gendered implications of skewed prioritization in water and
sanitation;
* Lack of awareness and relevance of statutory mechanisms for
citizen participation in water governance;
* Women’s participation in water governance.

While Kenya was celebrating the ratification of its new Constitution
in a national referendum in 2010, most assessments had concluded that

5 Of the six, three were current residents of Mathare and three were Huruma
residents, one of whom grew up in Mathare, and another of whom grew up in
nearby Korogocho, which is also an informal settlement.

6 'The Research Validation Workshop was held on 1 August 2013 at Mathare
Youth Polytechnic.
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the country was unlikely to meet the Millennium Development Goals for
water supply and sanitation (Nycander et al., 2011: 1).

Article 43(1)(d) of the 2010 Constitution of Kenya states that every
person has the right to ‘clean and safe water in adequate quantities.’ The
right to ‘reasonable standards of sanitation’is also guaranteed as a corol-
lary of the right to housing, under article 43(1)(b).

Predating these historic constitutional provisions was General Com-
ment No. 15 issued by the United Nations Committee on Economic, So-
cial and Cultural Rights (CESCR, 2003). In this General Comment, the
committee interprets article 11 of the International Covenant on Eco-
nomic, Social and Cultural Rights ICESCR) (the right to an adequate
standard of living) as incorporating the right to water. The committee
identifies the elements of the right to water as availability, accessibility
and quality. Availability relates to whether there are sufficient quantities
of water and a regular and sustained supply. Accessibility refers to four
dimensions: physical access, economic access (affordability), non-dis-
crimination (paying particular attention to vulnerable and marginalized
populations) and accessibility of relevant information concerning water
issues. Quality refers to safety and acceptability or suitability for purpose.

The CESCR also issued a General Comment expounding on the legal
content of the right to adequate housing under article 11 of the Inter-
national Covenant on Economic, Social and Cultural Rights (CESCR,
1991). This cites sanitation as one of the services that must be present in
order for housing to be habitable.

Drawing from this study’s empirical findings as well as from secondary
sources, the next section analyses the status of the realization of the right
to water and sanitation in Mathare.

4.1 The state of the right to water in Mathare: availability, accessi-
bility and quality
By all accounts Mathare, like all informal settlements, is underserved in
the formal provision of water services. The formal water service provider,
Nairobi City Water and Sewerage Company (NCWSC), admits that not
much effort has been made to extend water services to urban informal
settlements (WSTF, 2010). Most residents of urban informal settlements
are therefore at the mercy of informal water vendors who charge prices
far in excess of the tarifts levied by the formal water service providers.
This was the case for all of Mathare until 2008 when the Nairobi City

Water and Sewerage Company began to extend its services. This was
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done through a pilot project initiated by its Urban Informal Settlements
Department in partnership with an NGO and supported by the Wa-
ter Services Trust Fund, which was established under the Water Act of
2002. Through this programme, a number of households currently have
their own individual water connection or have access to a shared yard tap
(within a residential plot or block), while others buy water from the vari-
ous water kiosks set up by the company or rely on standpipes installed at
various public points within the neighbourhood.

4.1.1 Assessing availability of water

To assess the availability of water in Mathare, we posed a series of ques-
tions in the survey. We began by asking respondents where they got their
water from. At the time of the research, Mathare had a fairly good distri-
bution of water points supplied by the Nairobi City Water and Sewerage
Company. The survey revealed that 58% of households had access to a
standpipe close by where the water is available without charge, 11.3%
bought their water from a water kiosk nearby, 6.6% had access to a shared
tap (shared metered connection) within the plot on which they lived, 8%
could draw on their neighbours’ metered connection for a fee, and only
1.3% had a water tap within their own household. This adds up to nearly
85% with some form of access to a formal water supply. Those depending
on private water vendors made up 12%, while those admitting they used
an illegal water connection accounted for 1.3%. These figures suggest that
availability of water is not too big a problem.

However, this is not the case when frequency of water shortages is
taken into account — and it emerged that shortages are indeed frequent.
We asked respondents whether their water supply was ‘reliable/regular/
adequate,” and 55% reported that it was not reliable, not adequate, or
not regular. When asked to give reasons for their response, 64% of re-
spondents cited irregular supply, interruptions, or water rationing as the
reasons for their dissatisfaction with the water supply. Our observations
confirmed this finding. There was an acute water shortage that was en-
tering its third week at the time of the research, so the sight of water
resellers’ hand-carts piled high with jerry cans was common.

4.1.2 Assessing accessibility of water

Regarding physical accessibility, the main concern is the low coverage of
a household-level metered water supply. Our survey put this at a com-

7 'The question was posed in Kiswahili as e, unaridhika na huduma ya maji>’
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bined total of roughly 8% (individual metered connections and shared
metered connections within a residential plot). The individual metered
connections are probably only in Kosovo, where the pilot project was un-
dertaken. Coverage within Kosovo itself is still relatively low, at 13.19%
(WSTFE, 2010). Sharing arrangements are therefore the norm for most
residents. Over 90% of the respondents in our study reported that they
relied on some form of sharing arrangement, the density varying depend-
ing on the distribution of water points in each neighbourhood. People’s
physical access to water therefore depends on how the sharing arrange-
ment is managed.

To assess economic accessibility, we began by asking respondents
whether they paid for their water. 29% of the respondents reported that
they did not pay for their water. There are two explanations for this. First,
some people accessed water at no charge from standpipes on the periph-
ery of the settlement. These standpipes were installed in 2007-08 as a
stop-gap measure following a crisis triggered by the water company’s de-
cision to undertake mass disconnections as its way of dealing with illegal
connections. Following riots in the community, with tragic consequences,
the company came under political pressure; in response, they installed the
standpipes.® Second, some residents have also benefited from a semi-of-
ficial arrangement whereby, after paying a fee to a local councillor, they
could install pipes to tap water from a pipe laid in the area in 1973.°

We then asked each respondent how much they paid for water. The re-
sponses are summarized in Table 1. The data showed that 63% of respon-
dents’ water charges were within the Nairobi City Water and Sewerage
Company’s water tariff for the area (see table 2) which ranges from KSh2
per 20 litres in Kosovo to KSh5 per 20 litres in Mathare 3C. However,
on this aspect too we must factor in the reality of frequent shortages and
therefore fluctuating water costs considering the higher charges levied by
private water resellers.

To further assess affordability, we asked the paying residents whether
in their opinion the price they paid for water was affordable. Respons-
es showed that more residents considered their water charges aftordable
(45.7%) than considered them expensive (29.1%).

8 Focus group discussion with members of the water oversight committees,

Kosovo and Kiamutisya villages, Community Hall, Kosovo, 28 June 2012.

9 'The water company’s own survey data on costs of water in Mathare confirms
that some residents have free water. See Table 2.
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TasLE 1: ‘How MucH DO YOU PAY FOR WATER?’

Response Frequency Percentage
KSh 1 per 20 litres 2 1.3%
KSh 2 per 20 litres 48 31.8%
KSh 3 per 20 litres 24 15.9%
KSh 5 per 20 litres 21 13.9%
KSh 6 per 20 litres 1 0.7%
KSh 10 per 20 litres 4 26%
Included in rent (can't tell how much) 2 1.3%
KSh 20 per person 1 0.7%
N/A (do not pay) 45 29.8%
No response 3 2.0%
Total 151 100%

In spite of the respondents’ subjective assessment that their water is
affordable, an objective assessment in relation to income shows that res-
idents of Mathare and other informal settlements are clearly paying dis-
proportionately more for their water. Representatives of the Nairobi City
Wiater and Sewerage Company at the Research Validation Workshop
confirmed that the company applies a uniform tariff, distinguishing only
between domestic and commercial consumption. There is no differentiat-
ed tariff for low-income areas. The current tariff is as follows: the first 11
cubic metres are billed at KSh18.71 per cubic metre. Any consumption
beyond 11 cubic metres but less than 30 cubic metres is billed at KSh28
per cubic metre. Any consumption above 30 cubic metres is billed at the
commercial rate.

For the typical Mathare resident, expenditure on water may account
for a minimum of 20-25% of one monthly income.' This is dispropor-
tionately higher than estimates of average monthly spending on utilities
for Nairobi, which indicate 3.58% (combining electricity, water, heating,
and garbage collection).!

There is another sense in which residents of Mathare and other infor-
mal settlements pay relatively more for water. As our findings on avail-

10 As calculated by a focus group discussion with women drawn from
Mashimoni, Mabatini, village 3C and village 4A, based on estimated average
monthly income of KSh 4,800.

11 Calculations are based on an average income of KSh35,000. See http:/ /www.
numbeo.com/cost-of-living/city_result.jspPcountry=Kenya&ecity=Nairobi,
accessed 12 September 2013.
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ability indicate, most residents rely on a shared water point. This means

that a resale cost is inevitably added to the price of water bought at the

kiosk or through a neighbour’s metred connection, not to mention illegal
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connections.'? This resale cost is significant: a 20 litre jerry can of water
purchased from a water kiosk ranges from KSh2 to KSh5, while the same
amount supplied to the water company’s domestic consumers works out
to KSh0.37.

According to representatives from the water company who attended
the Research Validation Workshop, while the company intends to im-
prove coverage, progress is likely to be slow and limited. Semi-planned
neighbourhoods, such as Kosovo, may achieve almost universal coverage,
but in totally unplanned neighbourhoods with uneven terrain, only those
close to the mains will get connected. This inequality in access to water
means that there is discrimination against informal settlements with re-
gard to accessibility, contrary to the United Nations General Comment
No. 15 cited earlier.

We compared our data on water charges with official statistics avail-
able from the government database, Majidata, and found that they were
broadly consistent. Table 2 gives official data on the cost of water in se-

lected Mathare neighbourhoods.

4.1.3 Assessing quality of water

Concerning the quality of water, Table 2 shows that the water company
had, through its own survey, asked residents to rate the quality of water
and water services. As shown, the only village that registered a response
rating the quality of water and water services as ‘good’ was Mathare 4A.
In all the other areas it ranged from ‘poor’ to ‘fair’. However, an over-
whelming majority of respondents in our survey were satisfied with the
quality of the water (78%, compared to 20% dissatisfied). The 20% dis-
satisfied cited water pipes contaminated by sewage and said that after a
shortage the taps produced dirty water for a while. Reading the data on
this question in conjunction with government data and the data on irreg-
ular supply discussed above leads to the conclusion that residents are, on
the whole, satisfied with the quality of the water itself, but they are not
satisfied with the quality of the water services. This conclusion was con-
firmed by responses to a question that required respondents to identify
what they considered to be the biggest challenge concerning water supply
in Mathare. The responses are summed up in Table 3.

12 Note that the price could rise sharply to KSh10 during a protracted

shortage, as the women in the focus group discussion pointed out.
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TaBLE 3: ‘IN YOUR OPINION, WHAT IS THE BIGGEST CHALLENGE CONCERNING WATER
SUPPLY IN YOUR AREA?’

Response Frequency | Percentage
Rationing/interruption/irregular supply 47 31.2%
‘Density'/inadequate access (too few water points, too many 40 26.5%
people)

Contamination/ dirty water 17 1.2%
Vandalism/illegal connections/water cartels 20 13.2%
Too expensive (especially during shortage) 12 7.9%
Community wastes water 1 0.7%
No challenges 12 7.9%
No response 2 1.3%
Total 151 100%

Finally, quality (both of water and of water services) is compromised by
inadequate regulation of the multiple water service providers. This relates
most obviously to the private vendors (resellers) who become the only
suppliers when there is a shortage. The study established that informal
water provision is still prevalent. In interviews with leaders of community
groups, none of the groups that listed water provision among their activ-
ities indicated that they have official permits for this. However, concerns
also arise from inadequate supervision and support for those authorized
to operate water kiosks under agreements with the water company. The
water company was perceived as unresponsive to reports about leakage or
vandalism, exposing residents to the risk of contamination.

4.2 The state of the right to reasonable sanitation in Mathare:
availability, accessibility, quality

Even before we embarked on the field component of this study, it had
become clear from reviewing secondary literature and policy documents
that there had been a greater emphasis on water supply than on sanita-
tion. A UN-Habitat study on Kenya concluded that strategies to serve the
urban poor in key areas such as sanitation are not clearly articulated and
therefore the work of UN-Habitat’s Water and Sanitation Trust Fund
should take the form of ‘considerable policy and strategy support’in the
area of sanitation (Nycander et al., 2011: vi). The bias against sanitation
is also reflected in investment in infrastructure for service provision. The
experience of the ten-year old Water Services Trust Fund (WSTF) con-
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firms this. The fund invites water service providers to apply for funding
for projects that improve low-income communities’ access to water ser-
vices. Most applications relate to water supply infrastructure. As of 2012
only one application had dealt with sanitation.” It was only as recently
as 2012 (eight years after the fund was set up) that the fund established
a sanitation programme known as Up-scaling Basic Sanitation for the
Urban Poor.

This trend is not at all a reflection of community preferences. If any-
thing, there is evidence that residents of informal settlements rank sani-
tation (toilets and sewerage) as the most pressing need, above water and
improvements in housing and education (Reback, 2007). In wrapping up
a focus group discussion with members of the water oversight committee
in Kosovo and Kyamutisya villages, we asked participants to share one
thing that they would term an achievement in the three years of the com-
mittee’s existence. Many lauded access to clean and safe water, and the
fact that their small village had made it to the global map by virtue of the
water governance model that was piloted there. However, many could not
help adding a negative footnote with respect to sanitation.

Local administrators also agree that sanitation has not received ade-
quate attention. In an interview with the local District Officer, we asked
him whether he had observed any positive change in his three-year tenure
in Mathare. He replied, ‘Yes, on the water issue... but the impact on sani-
tation overall is regrettably small.’

'The under-investment in sanitation in poor urban neighbourhoods is
largely due to the relatively high cost of laying down sanitation infra-
structure. Besides the financial cost, however, there is another deterrent:
the cost of protracted negotiation with multiple players. This is in con-
trast with water supply, where the formal service providers and regulatory
bodies are often the only players. UN-Habitat observed that institutional
responsibilities for sanitation were still less than clear eight years after
water sector reforms had been instituted and therefore needed to be clar-
ified (Nycander et al., 2011: 3). The situation is probably rendered more
complex by the devolved system of government created by the 2010 Con-
stitution. Whereas water resources are vested in the national government
(to be managed by the National Land Commission), responsibility for
sanitation and water service provision is given to the county governments.

13 'The singular exception is Kiandutu Settlement in Thika town. Interview,
Muungano Support Trust (MUST), 6 June 2012. MUST works in partnership
with the Water Services Trust Fund to assist communities involved.
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Role demarcation and definition needs to be given careful attention so
that institutional responsibilities are clarified (Mumma, 2013).

The issue of transactional as well as financial cost looms large in
Mathare compared to other informal settlements in Nairobi due to the
land tenure dynamics discussed earlier. Our interviews established that
the Kosovo pilot project had secured a commitment from a significant
number of landlords that they would not put up any more structures along
the river bank, so as to allow for a future project on sewerage. However, as
soon as it became public knowledge that mapping of the run-down sewer
network was underway with a view to rehabilitation, there was some-
thing of a construction boom along the river banks, in anticipation of
compensation. The land tenure dynamics in Mathare act as a deterrent to
investment in solving the sanitation challenge.

The solutions that have been attempted so far largely involve con-
structing public toilet blocks or rehabilitating public toilets that were pre-
viously operated by the Nairobi City Council (NCC) but had fallen into
disuse. These construction and rehabilitation projects have been financed
through the Constituency Development Fund, a fund controlled by the
local member of parliament, as well as by support from donors channelled
through NGOs. Upon completion, the toilets are then handed over to
the council, which in turn invites local groups to bid for a contract to
manage the toilets and recover their costs by charging a user fee.* These
public toilet blocks are far from adequate. Although donors are willing
to support further provision, the land tenure dynamics once again make
it difficult for expansion of services to take place, as a local administrator
confirmed:

More donors are willing to help but there is no space to build new
toilets, unless some landowners allow their land to be used for that
purpose. Even where community members identify a vacant space and
approach me to allow them to have it used as a toilet construction site,
1 cannot endorse that as I do not want to risk being accused of having
facilitated encroachment on private land.”

In assessing the right to ‘reasonable standards of sanitation,” we asked
our survey respondents about access to and quality of toilets, bathrooms
and garbage collection services. With regard to toilets, we sought first to
establish whether respondents had access to a toilet ‘at all times,” to which

14  Interview with District Officer, Mathare, 15 June 2012.
15 Ibid.
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64.9% responded in the affirmative and 34.4% (52 respondents) in the
negative. Among these 52 respondents, the reason most cited for lack of
access to a toilet was that the toilet is locked at night or simply inaccessi-
ble at night due to lack of security (65% or 34 out of the 52 respondents
gave this reason). This finding alone has huge implications for gender and
a link between sanitation and security that we will take up in the next
sub-section.

The data on bathrooms (bathing facilities) registered similar levels,
with 64.2% reporting that they had access to a bathroom, while 34.4%
said they did not. Those that reported not having access to a bathroom
said that they bathed in the house (19.2%) or made a makeshift bathroom
outdoors by hanging up fabric (shuka) or blankets propped up against a
corner of the house.

As was the case with water points, we found that most residents had
only shared access: only 6.6% reported having a toilet and 6% said they
had a bathroom within their dwelling (either individual household or res-
idential plot). Economic access (affordability) also raises serious concerns.
Close to two-thirds of respondents (61.6%) reported having to pay per
use or per month to use a toilet, compared to 37.7% who did not.' The
statistics on payment for bathroom use (31.8% ‘yes’and 50.3% ‘no’) hide
the reality of the ‘free’ but undignified coping mechanisms that people
have to employ. With respect to both toilets and bathrooms, the pay-
ing arrangements were of two types: paying per use or paying a monthly
flat rate for a household. Toilet charges ranged from KSh2-10 per visit,
to monthly charges of KSh50-100. The bathroom charges ranged from
KSh2-10 per use.

With respect to respondents’ own perceptions of cost, 41.7% found
their toilet charges too expensive, while 29.1% found them affordable
(19.9% and 24.5% respectively for bathroom charges). It should be noted
that these percentages are based on the entire study sample; therefore,
among those who indicated that their charges were ‘affordable’ would be
people who do not pay at all because they have no access to a bathing
facility.

It is also important to note that only a fraction of the toilets are con-
nected to the mains sewer line, which is itself incomplete and severely

16 Analysing the responses to the follow-up question, however, made us
realize that about one-third of those who said they do not pay for toilet use
meant that it is included in their rent. The overall figure for those whose rent
includes toilet charges came to 11.3% of the entire sample.
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run down. Over the years, structures have been built over the sewer lines
and an audit would need to establish the location of the old disused sewer
lines. This would have to be followed by demolishing the structures cur-
rently sitting on the sewer lines. While this would appear to be a logical
course to pursue, the local administration concedes that it would require
bold political decisions at the highest level, as the issue of demolitions in
the informal settlements is always laced with political patronage.'’

As a result of this situation, all the solid waste ends up in the riv-
er. Some villages, such as Kosovo, have no access to the sewer mains at
all (Corburn et al, 2012). The cost of connecting to the sewer line is
KSh14,000. Structure owners, who invariably are not the land-owners,
have no incentive to incur this cost. If they do take it on, they invariably
pass the cost on to tenants, who also find it too costly and opt for dwell-
ings that are not connected to the sewer line.

'This sewer situation is not unique to Mathare. UN-Habitat statistics
indicate that, overall, only 20% of Kenya’s urban population is connect-
ed to a sewer line and only 4% of urban waste water is treated, the rest
finding its way into ground and surface water in its raw state (Nycander
et al.,2011: 8).

Garbage collection presented a similarly bleak picture. Absolutely no
formal garbage collection services are provided, which does not distin-
guish Mathare from other Nairobi neighbourhoods, since the city’s gar-
bage collection service collapsed in the late 1980s. The responses to the
question ‘How do you dispose of your household rubbish?’ differed only
with respect to the place of dumping. 29.8% confessed to dumping di-
rectly in the river, while a further 37% confessed to dumping along roads
or in a variety of dump sites, or burying their rubbish in pits. The remain-
ing 29.1% had some arrangement by which youth groups collected the
garbage and charged a fee for disposal. However, these groups also simply
dumped the rubbish, and it all ended up in the river.

In summary, it must be acknowledged that water and sanitation ser-
vices are better in Mathare than in other informal settlements, due to the
initiative to formalize the water supply. However, there are deficiencies

17 Interview with District Officer, Mathare, 15 June 2012.
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with regard to all the components of the right, with sanitation faring
much worse than water, leading to gender-differentiated impacts.

Gendered implications of skewed prioritization in water and
sanitation

The lack of commitment to investing financially and administratively in
sanitation has evidently created a heavy burden for all Mathare residents,
but it is particularly heavy for women, since they take charge of sanitation
and hygiene at the household level.’®

We asked whether there were separate toilet and bathroom facilities
for men and women. With respect to toilets, only 29.8% of respondents
reported having access to toilets that had separate facilities for men and
women. For bathroom facilities the figure dropped to 14.6%. Only 9.3%
(14 respondents) reported that their toilet had a sanitary bin. According
to both Majidata, the official database, and Map Mathare, an NGO, only
one toilet in Mathare has a sanitary bin (see figure 2). The research team
identified this as the toilet in a health clinic in village 4A. Only 3.3% (5
respondents) reported having access to a toilet with modifications to al-
low disability access.

The sanitation data on urban informal settlements is generally dis-
couraging, but the gender-differentiated accounts are downright depress-
ing. A study by the Water Services Trust Fund in the village of Kosovo
corroborates the findings of our field research. The study shows that the
number of dwellings with an active connection to the sewer line is zero,
with 100% of the dwellings reporting shared toilet facilities. Only 7.69%
of dwellings reported having separate toilet facilities for women and men
(8.79% for bathrooms)."’

'The disproportionate impact of the bleak sanitat