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1 Introduction 

 

1.1 Topic of investigation 

 

This thesis shall discuss the applicability of internationally-accepted environmental principles 

to transnational corporations (TNCs). At the heart of my research are the following two ques-

tions: 1) what normative guidelines are there for TNCs’ environmental responsibility in a 

global context, and 2) is there any form of effective accountability for TNCs in this regard?  

 

In order to answer these questions, the thesis is divided into two parts. The first part will ex-

amine the normative foundations for corporate environmental responsibility. It will start by 

analysing three principles of international environmental law and their potential applicability 

to TNCs. Then it will look at the OECD Guidelines for Multinational Enterprises (the Guide-

lines) and assess to what extent they reflect these same principles.  

 

The second part considers two different accountability mechanisms for corporate environmen-

tal responsibility. It starts by an assessment of the structure and function of the OECD Na-

tional Contact Points (NCPs), the accountability mechanism for the OECD Guidelines. The 

focus will be on three NCPs’ implementation of the environmental principles outlined by the 

Guidelines. Thereafter, the Norwegian Council on Ethics and its interpretation of corpora-

tions’ environmental responsibility will be assessed. The purpose of this part is to illustrate 

how corporate environmental principles may be implemented and to show some practical ex-

amples of such implementation.    

 

The above outlined questions are relevant because they involve international norms relevant 

to TNCs’ activities. In an increasingly globalised world economy where multinational enter-

prises are the main sources of international investment, it is important to question if there are 

global norms that apply to their operations, especially since not all states are fully able or will-

ing to adequately regulate the activities of TNCs. This is a particularly pressing issue in the 

field of international environmental law. The main reason for this is because the effects of 

environmental damages can be irreversible and consequently deprive possibilities from future 

generations. Thus in environmental law, as opposed to other areas of law, time is of an es-

sence. In this field one may not have the luxury of waiting for binding, better and clearer 

norms to develop, because when they do it may be too late to change the course of history.  

 

The increasing levels of investment by powerful TNCs into poor and often corrupt developing 

states are particularly problematic. Many developing states do not have effective legal institu-

tions, so even if they have regulations, there may be no effective ways of implementing them. 
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Moreover, developing countries are hard pressed to attract foreign investment in order to de-

velop their economies, and this has been claimed to press down the level of regulation.
1
  

 

For these reasons it becomes two highly relevant questions if there are international environ-

mental standards that apply to TNCs’ operations, and if there are any way of holding them 

accountable for these norms. Global minimum standards would also avoid the much discussed 

problem of the prisoners’ dilemma, where the ethical multinational corporations are at a com-

petitive disadvantage in comparison to less ethically developed competitors.  

 

1.2 Method 

 

At the centre of my reasoning in this thesis, is a methodological outlook inspired by Professor 

Rosalyn Higgins’ idea of the international legal system as consisting of “participants”, rather 

than the traditional “objects” or “subjects”.
2
 Under a traditional state-centric perception of 

international law, states are the subjects whereas other actors are mere objects of the law. Ac-

cording to Higgins, international law should rather be understood as a normative system con-

sisting of a variety of participants, such as TNCs, NGOs, international organisations and indi-

viduals. This understanding of the international legal system does not dispute that states are 

the primary subjects of international law as such, but also opens the door for non-state actors 

to have varying levels of rights and duties under international law, according to their roles and 

capacities. Today I think it is fair to say that Higgins’ outlook has received quite general ac-

ceptance among international scholars,
3
 even though some embrace it more heartily than oth-

ers.
4
  

 

As this thesis aims to investigate internationally-accepted environmental principles, its prima-

ry sources can be found in a combination of hard- and soft-law instruments, but most of my 

main sources consist of non-binding instruments. Principles of international law can often be 

characterised as overarching principles which have a bearing on values to be taken into ac-

count in decision making, as opposed to legal rules which mandate a specific solution.
 5
 This 

understanding is especially true for international environmental law. It also means that the 

very distinction between hard law and soft law becomes more blurred in this field.   

 

                                                 
1
 Morgera (2009) 28 

2
 Higgins (1994) 49 

3
 Thirlway (2014) 17-18 

4
 Clapham (2015) 1 

5
 Dworkin (1977) 24-26 
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The Rio Declaration is a leading expression of universally recognised principles in interna-

tional environmental law which is further referred to in the OECD Guidelines. As such it is 

central to this work. The environmental principles promoted by the UN Global Compact are 

central for the notion of corporate responsibility in this field. Furthermore, the UN Guiding 

Principles on Business and Human Rights have developed the notion of corporate due dili-

gence obligations, and as such is also a central source in the following. In addition, there are 

also a number of cases decided by the International Court of Justice and other international 

tribunals which are central to the formulation of international environmental principles. In 

particular, I analyse the Pulp Mills case from the International Court of Justice (ICJ) in some 

depth.   

 

My most important sources in the following are the OECD Guidelines, a number of com-

plaints before the Dutch, British and Norwegian NCPs, as well as several cases from the prac-

tice of the Norwegian Council on Ethics. These guidelines and cases represent practical ex-

amples both of environmental normative standards that are applicable to TNCs, and of how 

these can be implemented. The OECD Guidelines are particularly significant for this thesis 

for two reasons. Firstly, the Guidelines contain relevant indications as to which international 

environmental standards that are extended to TNCs. This is because they represent the “up to 

date consensus of developed nations about the general principles of international business 

regulation”.
6
 Uniquely, in the field of corporate social responsibility, the OECD Guidelines 

have been endorsed by 45 governments,
7
 mostly from developed countries, and are interna-

tionally recognised as recommended business ethics. Secondly, the Guidelines are backed by 

the OECD system of NCPs, which all countries adhering to the Guidelines are obliged to set 

up as a non-legal national complaint mechanism for individual complaints relating to the 

Guidelines.  

 

These sources are, of course, a form of soft-law. Soft-law refers to non-binding statements, 

agreements and principles which can be understood to represent common opinions on norma-

tive standards or values. Due to the various international instruments that fall within the scope 

of the concept of soft-law, it can be difficult to make general assumptions with regard to their 

normative value. Resolutions from the General Assembly do for instance carry more legal 

                                                 
6
 Morgera (2006) 752 

7
 The countries adhering to the Guidelines are all 34 OECD-countries: Australia, Austria, Belgium, Canada, 

Chile, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Is-

rael, Italy, Japan, Korea, Luxembourg, Mexico, Netherlands, New Zealand, Norway, Poland, Portugal, Slo-

vak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, United Kingdom, and United States.  And 11 

non-OECD countries: Argentina, Brazil, Colombia, Costa Rica, Egypt, Latvia, Lithuania, Morocco, Peru, 

Romania, and Tunisia.  
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weight in international law than recommendations from the World Bank’s Inspection Panel or 

the OECD National Contact Points, but even so all of them fall into the soft-law category.  

 

The OECD Guidelines, the complaints before the NCPs and the cases from the Norwegian 

Council on Ethics are generally seen to concern ethical and not legal obligations. Thus their 

significance as strictly legal obligations is limited. Importantly though, they are of relevance 

to this thesis, as formulations of soft law. The main objective of this thesis is not to explore 

strictly legal obligations, but to investigate what we may consider normative expectations to 

corporate conduct stemming from a combination of a combination of general principles of 

international law and soft law instruments.  

 

As was pointed out by legal theorist Georges Abi-Saab, soft-law sometimes allows for explo-

ration of new areas for the expansion of law, by articulating a common interest or value and 

defining guidelines that states are encouraged to further in normative elaboration.
8
 Thus soft-

law can represent recognition by international community of the existence of a legal vacuum 

and the need for new legal rules, and can influence the practice of states and the development 

of new norms of international law. 

 

On this basis, it cannot either be ruled out that the norms discussed in this thesis may in cer-

tain circumstances form into legal obligations of a more strict nature, for instance, as part of 

tort law relating to TNCs. However, as a starting point this is not their main function.  

 

1.3 Outline 

 

Chapter one will address the applicability of principles of international environmental law to 

TNCs. It aims to demonstrate that the principles of sustainable development, prevention and 

precaution contain universal elements that apply to multinational enterprises as participants to 

the international legal order.  

 

Chapter two analyses the OECD Guidelines’ environmental standards for TNCs. It illustrates 

that international environmental law defines and clarifies the content of corporate environ-

mental obligations under the Guidelines.  

 

Chapter three looks at the implementation of corporations’ environmental responsibilities in 

the NCP system. It demonstrates that the NCP system is a partially functioning accountability 

mechanism, in need of reform.  

                                                 
8
 Morgera (2009) 47 
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Chapter four outlines the Council on Ethics’ interpretation of TNCs’ environmental obliga-

tions. It focuses on the Council’s practices in relation to what kind of damage TNCs are re-

sponsible to avoid, and what they should undertake in order to avoid it.  

 

The conclusion summarises the most important aspects of TNCs’ environmental ethical re-

sponsibility, as well as their level of implementation.  
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2 Universal values and the new corporate accountability in 

international law 

 

2.1 Introductory remarks  

 

This chapter aims to illustrate that universal values in international environmental law may 

potentially be applicable to multinational enterprises. As mentioned, universally recognised 

values can be found in a combination of hard and soft-law instruments.   

 

The present chapter first analyses the normative dimensions of the principles of sustainable 

development, prevention and precaution, and explains how these values may be applicable to 

TNCs. Subsequently, it explains that this is part of a global trend, illustrated by the UN Global 

Compact
9
 and growing CSR movements. Finally, it looks at the implications of the human 

rights due diligence standards promoted by the UN Guiding Principles on Business and Hu-

man Rights for corporate environmental due diligence.   

 

2.2 The normative dimensions of the principles of sustainable development, 

prevention and precaution and their potential applicability to TNCs 

 

The 1972 Stockholm Conference on Human Environment and the 1992 Rio de Janeiro Earth 

Summit, the United Nations Conference on Environment and Development (UNCED), were 

significant turning points in international environmental law, largely because they adopted 

declarations of basic environmental principles.
10

 These conferences also established sustaina-

ble development as the missing link between environmental issues and development.
11

  

 

International society has particularly recognised the Rio Summit as containing leading envi-

ronmental principles and aspirations, which was reaffirmed by the World Summit on Sustain-

able Development (WSSD) held in Johannesburg in 2002. Its closing declaration confirmed 

the participants’ support to the Rio Declaration and its implementation plan, Agenda 21.
12

 

                                                 
9
 The UN Global Compact was launched in July 2000 by Kofi Annan, the UN Secretary General, as an attempt 

to draw corporations, governments, UN agencies and civil society into a co-operative framework in the areas 

of human rights, anti-corruption, labour and the environment. It is a purely voluntary initiative where corpo-

rations declare their commitment to advance UN goals, and submit yearly reports on their implementation of 

these goals into their business strategies. About 8000 companies from about 140 countries participate in the 

UN Global Compact. 
10

 Sands et al (2012) 31 and 44 
11

 Platjouw (2015) 147 
12

 Johannesburg Declaration, point 8 
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Consequently, the 27 principles of the Rio Declaration and Agenda 21, a non-binding blue-

print and action-plan for a global partnership for sustainable development, have been widely 

accepted as expressing universal environmental core values by international consensus.  

 

In the following, three of the environmental principles which are promoted by the Rio Decla-

ration and Agenda 21 will be outlined, and their applicability for TNCs will be discussed. 

These are 1) the principle of sustainable development, 2) the principle of preventive action, 3) 

the precautionary principle.  

 

The Rio Declaration contains other important environmental principles, but this chapter fo-

cuses on these three because they are referred to in the OECD Guidelines for Multinational 

Enterprises, which is the topic of the next chapter. As the OECD Guidelines refer to these 

three principles, they are obviously considered potentially applicable to TNCs at some level 

by the OECD countries.  

 

Furthermore, there are also traces of the principles of precaution, prevention and sustainable 

development in the three environmental principles that are listed by the UN Global Compact. 

This demonstrates that they are not just considered applicable to multinational enterprises by 

the OECD Guidelines, but also by high-level UN document. On this basis, it may be argued 

that these three principles may be particularly important in relation to TNCs’ environmental 

responsibilities. This will be further discussed in the following.  

 

2.2.1 The principle of sustainable development and its applicability to TNCs 

 

Sustainable development is one of the most widely recognised principles in international law, 

and is considered part of customary international law.
13

 As mentioned, it was the overarching 

theme at the 1992 Rio Summit, and was promoted as a goal in 10 out of 27 principles in the 

Rio Declaration.
14

 It is also part of many treaties and other international instruments.
15

 In ad-

dition, it is the overall goal behind the 2030 Agenda for sustainable development, which was 

passed by the General Assembly in September 2015, replacing the Millennium Goals and 

outlining 17 goals for sustainable development to be areas of priority until 2030.
16

 Moreover, 

the ICJ referred to the principle in the Gabčíkovo-Nagymaros Project case, stating that 

“(o)wing to new scientific insights and to a growing awareness of the risks for mankind - for 

present and future generations - of pursuit of such interventions at an unconsidered and una-

                                                 
13

 Gabčíkovo-Nagymaros, para 140 
14

 Principles 1, 4, 5, 7, 8, 9, 21, 22, 23, 24 and 27 
15

 Sands et al (2012) 206 
16

 A/RES/70/1 
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bated pace, new norms and standards have been developed, set forth in a great number of in-

struments during the last two decades. Such new norms have to be taken into consideration, 

and such new standards given proper weight, not only when States contemplate new activities 

but also when continuing with activities begun in the past. This need to reconcile economic 

development with protection of the environment is aptly expressed in the concept of sustaina-

ble development”.
17

 The Court’s statement reaffirms the importance of the principle of sus-

tainable development in economic activities, giving it a general application to economic poli-

cies.  

 

On the other hand, the ICJ does not elaborate on the substantive content of sustainable devel-

opment, and leaves this as an open question. As sustainable development is a substantive 

principle of international environmental law, its normative implications are difficult to deter-

mine. This applies generally, and not just in relation to multinational enterprises. In the fol-

lowing the normative applicability of the principle of sustainable development will be dis-

cussed. The focus will be on the universal values contained within the principle, which also 

are potentially applicable to TNCs. This discussion will form the background for the subse-

quent chapter, in which sustainable development will be discussed in light of the OECD 

Guidelines.  

 

I. The normative dimensions of the principle of sustainable development  

 

In 1987, the concept of sustainable development was officially defined as “development that 

meets the needs of the present without compromising the ability of future generations to meet 

their own needs”,
18

 in “Our Common Future”, a report produced by the World Commission 

on Environment and Development (the Brundtland Commission).
19

 This definition contains 

two key concepts. First, it emphasises the concept of “needs”, and in particular the essential 

needs of the world’s poor and of future generations. Second, it proposes that even if the envi-

ronment has a limited ability to satisfy the needs of present and future generations, this will 

vary in accordance with the state of technology and social organisation.
20

  

 

On this basis, these two key concepts comprise four legal elements: 1) the principle of sus-

tainable use and the need to exploit natural resources in a sustainable manner, 2) the principle 

of equitable use, which includes a fair division of the world’s resources between states, 3) the 

                                                 
17

 Gabčíkovo-Nagymaros, para 140 
18

 Our Common Future, part 1, para 1.1 
19

 The WCED was established by a General Assembly resolution as an independent expert group, had 21 mem-

bers from 22 nations and concluded its work after three years with a unanimous report 
20

 Bugge (2008) 7 

http://www.un-documents.net/wced-ocf.htm
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principle of intergenerational equity and the need to preserve natural resources for future gen-

erations, and 4) the principle of integration and the need to ensure that environmental consid-

erations are included into economic and other development plans, programmes and projects, 

as well as the need for social and economic development to be taken into account in the appli-

cation of environmental objectives.
21

 These four principles will be commented upon in the 

following, and their implications for TNCs will be analysed.  

 

The principle of sustainable use contains the notion that sustainable development does not 

impose absolute limits on economic development. It recognises that growth is necessary but 

wants economic development to respect planetary boundaries.
22

 New and more sustainable 

technology may increase the level of sustainable economic development. This is exactly the 

point in “Our Common Future”, which states that economic growth has to become more sus-

tainable, less material- and energy-intensive and more equitable in its impact in order to avoid 

environmental problems and depletion of natural resources.
23

  

 

The principle of equitable use outlines that eradication of poverty and equitable sharing of 

resources is essential to achieve sustainable development. In “Our Common Future” it is stat-

ed that the principle of sustainable development requires that the basic needs of “all” people 

are met and that everyone should have opportunities to improve their lives.
24

 The principle of 

sustainable development consequently entails the equal division of the world’s resources.  

 

The principle of intergenerational equity promotes a responsibility for present generations to 

safeguard and preserve the earth for future generations. This was acknowledged by the ICJ in 

its Advisory Opinion on “the legality of the threat or use of nuclear weapons”, in which the 

importance of the living space, quality of life and health of generations unborn were high-

lighted.
25

 Noteworthy, the Brundtland report’s definition of sustainable development refers to 

future generations’ “own needs”, recognising that future generations may have other aspira-

tions than present generations and that safekeeping their opportunities is an essential aspect of 

sustainable development.
26

  

 

The principle of integration, which was promoted as fundamental to sustainable development 

at the Johannesburg Summit, includes the balancing of economic development, social devel-

                                                 
21

 Sands et al (2012) 207 
22

 Bugge (2008) 8 
23

 Ibid  
24

 Our Common Future, part 1, para 1.3 no 27 
25

 The legality of the threat or use of nuclear weapons, para 29 
26

 Bugge (2008) 7 

http://www.un-documents.net/wced-ocf.htm
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opment and environmental protection.
27

 Importantly, the integration of these three elements is 

the defining characteristic of sustainable development.
28

 Sustainable development is therefore 

accomplished when everything is taken care of – the environment is protected, the economy is 

developed, and social equity is achieved.
29

  

 

In conclusion, the principle of sustainable development contains four normative elements: the 

principles of sustainable use, equitable use, intergenerational equity and integration. These 

four principles are the universally recognised values within the principle of sustainable devel-

opment. As such, these values are potentially applicable to TNCs as participants in the inter-

national legal system.
30

 However, these values are all rather abstract and vague, and therefore 

their exact implications for participants in international law, including TNCs, are unclear.  

 

II. The problem of balancing the three elements in sustainable development  

  

As the principle of integration does not prescribe a way to resolve conflicting priorities be-

tween economic, social and environmental concerns, the principle of sustainable development 

is generally abstract and open for political decisions.
31

 In the following it will be discussed if 

the principle of sustainable development entails that environmental arguments should prevail 

in certain situations, before its applicability to TNCs will be commented upon.  

 

The implications of integrating these three pillars are disputed, as is the normative value of 

the concept sustainable development.
32

 Some scholars have described sustainable develop-

ment as “a fine phrase without meaning”.
.33

 Other scholars argue that a certain degree of inde-

terminacy is a precondition for any usage of the principle of sustainable development. For 

instance, Bruno Simma observes that it is “the very lack of conceptual rigor which permitted 

the entire world community to embrace it”
34

, regarding this to be an advantage. Christina 

Vogt agrees, arguing that the substance of sustainable development is likely to be determined 

by a continuing process, without any final definition, and views this as a necessary character-

istic for a concept that is meant to evolve with changing scientific insights and technological 

innovations.
35

  

                                                 
27

 Winter (2008) 26 
28

 Voigt (2015) 31 
29

 Platjouw (2015) 181 
30

 Higgins (1994) 49-50 
31

 Ibid 
32

 Voigt (2015) 31 
33

 McCloskey (1999) 157 
34

 Simma (2004) vi. 
35

 Voigt (2015) 31 
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Voigt claims that there exists a general consensus as to the core of sustainable development, 

and that this may determine the outcome of the integration of environmental, economic and 

social elements in cases of conflicting priorities. There are situations in which environmental 

concerns ought to trump the other two. This solution follows from the core of sustainable de-

velopment, which “is about defining a safe operating space for humanity.”
36

 Voigt argues that 

the aim of integrating the three pillars of sustainable development should be environmental 

integrity. This entails that in cases where to give priority to economic or social concerns 

would threaten “life-supporting ecological systems”, which are “a prerequisite for any eco-

nomic endeavour and for human life in general”, environmental concerns should prevail.
 37

 

Protection of unique and irreplaceable ecosystems can thus be described as the core of the 

principle of sustainable development, and it is the basis for its normative value.  

 

In this perspective, the threshold is high for situations in which environmental concerns 

should generally be considered to be more important than economic and social concerns. It 

would potentially only apply to cases of serious environmental risks towards essential ecosys-

tems. Such cases are therefore likely to be rare, but it may potentially apply to ecosystems that 

are especially important. Imagined examples may for instance be rainforests with high levels 

of biological diversity, which also provide fresh water reservoirs and produce large amounts 

of oxygen, or areas of mangrove forests that prevent erosion and stabilise land-masses. As 

such, it is possible to find situations in which the environment is particularly important, but it 

is still questionable what legal implications this should have for participants in the interna-

tional system. An example of this is the decision in the Gabčíkovo-Nagymaros Project case, 

in which the ICJ recognised the importance of the principle of sustainable development, but 

only gave it effect by ordering the parties to work together to solve their differences.
38

  

 

Seemingly, Voigt’s interpretation of the principle of sustainable development includes an eco-

system approach to environmental issues. The ecosystem approach entails decision-makers to 

take a holistic perspective on the environment, focusing on the function of ecosystems as a 

whole and their carrying-capacities.
39

 This holistic approach can be contrasted to a more nar-

rowly focused biological and usually single-species-oriented approach.
40

 The ecosystem ap-

proach further takes into consideration ecosystems as “complex adaptive systems”, recognis-

ing that everything within them is interconnected and consequently that the system as a whole 

                                                 
36

 Ibid 32 
37

 Ibid 
38

 Gabčíkovo-Nagymaros, para 140-141 
39

 Platjouw (2015) 29 
40

 Ibid 31 



13 

 

is unpredictable.
41

 In the ecosystem approach these characteristics about ecosystems must be 

taken into consideration in decision-making processes.
42

 If the ecosystem approach is applied 

as the basis for environmental assessments, it seems easier to argue that sustainable develop-

ment holds normative boundaries.   

 

Furthermore, the understanding of sustainable development found in general international law 

seems to support both the idea of it containing a core of sustainability, as well as a holistic 

approach to economic activities.
43

 For instance, the frequently applied terms “sustainable uti-

lization” and “sustainable use” in international law entails such an understanding. Article 2 of 

the Biodiversity Convention, for example, describes sustainable use as “use…in a way and at 

a rate that does not lead to long-term decline of biological diversity”.
44

 In addition, the terms 

“conservation” of natural resources, “maximum or optional sustainable yield” or “optimum 

sustainable productivity” are found in other agreements such as the 1982 UN General Assem-

bly resolution about the World Charter for Nature, the 1958 Geneva Convention on Fishing 

and the Conservation of the Living Resources of the High Seas, and the 1982 UN Convention 

on the Law of the Sea.
45

 Moreover, the idea of “sustainability” can be traced back to the Pa-

cific Fur Seal arbitration from 1893,
46

 and was referred to in the Shrimp/Turtle case.
47

 The 

usages of the concept of sustainability in international law can thus be taken to reflect the no-

tion that sustainable development ultimately protects essential ecosystems.  

 

In conclusion, the principle of sustainable development can be interpreted to have a core of 

“sustainability”, meaning that it protects essential ecosystems from potentially destructive 

activities. However, as the principle contains no procedural obligations and is highly abstract, 

its outcome is generally likely to be decided by political considerations.  

 

III. TNCs and sustainability: the UN Global Compact as example 

 

As mentioned, the exact implications of the principle of sustainable development are general-

ly difficult to define. This abstract and vague notion of the principle applies to both states and 
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TNCs. The concept may also have different implications for multinational enterprises than for 

states, as TNCs are a different group of international participants than states.  

 

The UN Global Compact, the previously mentioned voluntary UN initiative, is an example of 

the applicability of the principle of sustainable development to TNCs. Referring to “corporate 

sustainability” and the 2030 UN Development Goals as leading objectives for business’ prac-

tices,
48

 the Compact places the principle of sustainable development at the heart of TNCs’ 

agendas. The Compact encourages TNCs to align strategies and operations with “universal 

principles” relating to the environment, human rights and others.
49

 It states that “corporate 

sustainability” starts with a principled approach to doing business, which as a minimum 

means to meet fundamental responsibilities in for instance area, of labour, human rights, anti-

corruption and environment.
50

 The UN Global Compact wants multinational enterprises to 

follow universally accepted standards for protection of the environment wherever they oper-

ate, and to establish a “culture of integrity”.
51

  

 

As stated, the UN Global Compact bases itself around ten core principles, in addition to the 

2030 Development Goals. Three of these ten principles concern the environment, and princi-

ple 9 is related to the principle of sustainable development, whereas principles 7 and 8 include 

elements of the precautionary and preventive principles. The latter two will be commented 

upon below. Here it will only briefly be noted that the Global Compact extends elements of 

all of these principles (sustainable development, prevention and precaution) to TNCs, and as 

such is an interesting example of the universality of these three environmental principles.  

 

Principle 9 in the Global Compact encourages businesses to promote “development and diffu-

sion of environmentally friendly technologies.”
52

 As discussed above, this is part of the prin-

ciple of sustainable development and can be described as the principle of sustainable use. 

Thus the Compact has taken one aspect of the concept of sustainable development and made it 

applicable to companies.  

 

The commentary to principle 9 on the webpages of the Global Compact, points to Agenda 21 

from the Rio Summit and its definition of environmentally friendly technologies. This is in-

teresting as it demonstrates the relevance of these non-binding international instruments in 

relation to multinational enterprises. Agenda 21 states that environmentally friendly technolo-
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gies entails that all resources should be used in a more sustainable manner, and consequently 

TNCs should recycle more of their waste and products, in addition to handle residual wastes 

in an acceptable manner.
53

 It involves a requirement of TNCs to organise their activities in as 

a sustainable manner as possible, ensuring know-how and good managerial procedures. Fur-

thermore, the Compact makes some recommendations as to how TNCs should incorporate 

sustainability into their business practices, such as, for instance, changing the process or man-

ufacturing technique and reuse materials on site, as well as promoting research for better 

technology and employ environmental technology assessments.
54

  

 

In conclusion, the principle of sustainable development has been interpreted as applicable to 

TNCs by the UN Global Compact. The Compact has focused particularly on the principle of 

sustainable use as part of sustainable development, and promotes multinational enterprises’ 

responsibility to apply and develop environmentally friendly technologies and management 

systems. Thus the principle of sustainable development appears to contain some universal 

values that are applicable to corporate activities. As the Compact is one of the largest volun-

tary initiatives for corporate social responsibility in the world, this may illustrate a global 

trend.  

 

2.2.2 The principle of preventive action and its applicability to TNCs 

 

The principle of preventive action is of increasing importance in international environmental 

law, as was confirmed by the arbitral tribunal in the Iron Rhine case, which stated that 

“(t)oday, in international environmental law, a growing emphasis is being put on the duty of 

prevention.”
55

 The principle requires the prevention of injury to the environment, and to re-

duce, control and limit activities that may cause such damage.
56

 Its basis is that it is better to 

prevent environmental damage than to repair it.
57

 Thus the preventive principle implies ac-

tions to be taken at an early stage, if possible, before damage has occurred.
58

 

 

The preventive principle can sometimes be confused with the precautionary principle, but 

they are distinct, as they differ in their understanding of risks. Preventive obligations are acti-

vated by certainties, based on cumulative or empirical experiences of risks posed by activi-
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ties.
59

 As such, prevention seeks to avoid risks for which the cause-and effect relationship is 

already known.
60

 Precaution, on the other hand, comes into play when the risk is uncertain 

and scientific knowledge cannot provide reliable answers.
61

  

 

In the ICJ Pulp Mills case between Uruguay and Argentina, the Court explained the preven-

tive principle as a customary rule, which “has its origins in the due diligence that is required 

of a State in its territory.”
62

 Thus the preventive principle is based on the evaluation of envi-

ronmental risks, and contains a standard of due care or due diligence. The ICJ explained due 

diligence as “an obligation which entails (…) a certain level of vigilance (…) and (…) the 

monitoring of activities....”
63

 Moreover, in the ILC’s commentary to their 2001 Draft articles 

on Prevention of Transboundary Harm from Hazardous Activities, the duty of care was ex-

plained as to “avoid to the maximum extent possible and ... reduce to the minimum extent 

possible the adverse environmental effects…”,
64

 as well as “reasonable efforts by a State to 

inform itself of factual and legal components that relate foreseeably to a contemplated proce-

dure and to take appropriate measures, in timely fashion, to address them” in the particular 

instance.
65

As such, due diligence is a standard of conduct rather than result.  

 

The principle of prevention, including its due diligence standard, is potentially applicable to 

TNCs as it is not connected to state sovereignty but has as its objective to prevent environ-

mental harm.
66

 An example of this is the UN Global Compact, the already described UN vol-

untary initiative for TNCs. Its principle 8 states that “businesses should undertake initiatives 

to promote greater environmental responsibility”.
67

 In the commentary to the principle on the 

Compact’s webpage, with reference to the Rio Declaration and Agenda 21, it is outlined that 

“business has the responsibility to ensure that activities within their own operations do not 

cause harm to the environment”.
68

 The commentary lists “assessment or audit tools (such as 

environmental impact assessment, environmental risk assessment, technology assessment, life 

cycle assessment)”
69

 as some of the key tools for TNCs to fulfil this responsibility. Hence, the 

UN Global Compact contains elements of the preventive principle as outlined above.  
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In the following the preventive principle and its due diligence standard will be outlined. Due 

diligence will be presented mainly as a relative and procedural duty of care, but with poten-

tially substantive and objective standards. Its implications for TNCs will be briefly comment-

ed upon, but will be discussed in detail in the subsequent chapter in light of the OECD Guide-

lines.  

 

I. Due diligence in the preventive principle 

 

As illustrated above, due diligence or a duty of care is central to the preventive principle, and 

is thus potentially applicable to TNCs in this regard. However, it is difficult to deduct any 

particular obligations from the concept of due diligence by itself. For instance, article 2(1) of 

the 1991 Convention of Transboundary Environmental Impact Assessment states that “all 

appropriate measures (shall be taken) to prevent, reduce and control significant adverse trans-

boundary environmental impact from proposed activities.” On this basis, the due diligence 

obligation entailed by the preventive principle seems to be highly subjective, as the meaning 

of “all appropriate measures” will differ in different circumstances. A relative concept of pre-

ventive due diligence includes varying responsibilities for different TNCs to prevent envi-

ronmental damage, depending on their size and resources. This would potentially make it hard 

to establish fixed standards for corporate conduct based on the preventive principle.  

 

Looking to general international law and corporate law, where the concept of due diligence is 

also applied, both of these fields seem to apply a relative notion of the concept. Originating in 

Roman tort law,
70

 due diligence is an established concept in international law and is applied in 

relation to state responsibility.
71

 But there no agreement as to whether it should be based on 

objective or relative criteria,
72

 so it generally has to be determined on the basis of the particu-

lar requirements of an international obligation. Such a relative notion of due diligence has 

been severely criticised by Ian Brownlie, who asserted that objective responsibility provided a 

better basis for maintaining good standards.
73

  

 

Originating in American securities law and investors’ need to calculate the risk associated 

with investing in a company,
74

 corporate due diligence involves risk assessments in areas such 

as finance, taxation, real estate, pension, IT, business and environment.
75

 The purpose of cor-
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porate due diligence is to have an open exchange of information about risks associated with 

an agreement. However, the scope and in-depth research to be included in commercial due 

diligence is not prescribed, and can be agreed between the parties.
76

 Corporate due diligence 

can therefore be categorised as a container concept which entails relative substantive stand-

ards.  

 

Consequently, in line with the concept of due diligence both in international and corporate 

law, the preventive principle’s contains a relative duty of care. Harmful activities should be 

prevented or mitigated to the best of parties’ abilities. This suggests that according to the pre-

ventive principle, one cannot be required to regulate activities of which one is not and could 

not reasonably have been aware.
77

 Thus preventive due diligence obligations for TNCs seem 

to be highly variable, and will for instance have to be determined in relation to corporations’ 

experience and resources. Hereupon, a central question in the following is if any objective 

criteria apply to the due diligence standard in the preventive principle.  

 

II. Significant risks and environmental impact assessments 

  

In the Rio Declaration, the most notable reference to the principle of prevention is in principle 

17, which states that environmental impact assessments (EIAs) “shall be undertaken for pro-

posed activities that are likely to have a significant adverse impact on the environment…”
78

 

As such, international environmental law places special requirements on “significant” envi-

ronmental risks, if these are “likely” to have adverse environmental impacts. Environmental 

impact assessments, as will be discussed below, may potentially establish more fixed proce-

dural due diligence obligations for TNCs and other international entities. This is the most 

concrete measure contained in the preventive principle.  

 

The Rio Declaration does not define what is meant by “significant” environmental damage. 

Thus the exact requirements for when EIAs should be undertaken are unclear and based on 

the parties’ discretion. On the other hand, the wording of principle 17 in the Rio Declaration, 

which refers to “likely” adverse impacts, sets a low threshold of proof for when EIAs are nec-

essary.
79

 This is also in line with other formulations, such as article 7 of the ILC’s Articles on 

Prevention of Transboundary Harm, referring to “possible transboundary harm”, or article 206 

of the 1982 UN Convention on the Law of the Sea, which refers to there being “reasonable 

ground for believing that planned activities (…) may cause substantial pollution of or signifi-
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cant harmful changes to the marine environment”.
80

 Consequently, it may be assumed that 

where activities with a known risk of potentially significant pollution are involved, the neces-

sity of an EIA may be presumed, even if the actual risk is small.
81

  

 

This is supported by the  ICJ Pulp Mills judgment in the Pulp Mills on the River Uruguay,
82

 

which is the most significant authority on EIAs in general international law.
83

 In the case, the 

Court suggested that if satisfactory due diligence was to be conducted, there should be a low 

threshold for when to undertake EIAs. It stated that “due diligence, and the duty of vigilance 

and prevention which it implies, would not be considered to have been exercised, if a party 

planning works liable to affect the regime of the river or the quality of its waters did not un-

dertake an environmental impact assessment on the potential effects of such works.”
84

 A simi-

lar threshold was adopted by the tribunal in the MOX Plant case, between the UK and Ireland, 

in which the lack of conclusive scientific evidence convinced the tribunal that further envi-

ronmental assessments were necessary, ordering the parties to investigate more.
85

 Similarly, 

in the Land Reclamation and Southern Bluefin Tuna cases, the International Tribunal for the 

Law of the Sea set a low threshold for something to constitute risks of harm to the maritime 

environment, finding that this “could not be excluded”.
86

  

 

Judge Weeramantry, in his separate opinion in the ICJ’s Gabčíkovo-Nagymaros Project case, 

reasoned in a similar manner, stating that “environmental law in its current state of develop-

ment would read into treaties, which may reasonably be considered to have a significant im-

pact upon the environment, a duty of environmental impact assessment and this means also, 

whether the treaty expressly so provides or not, a duty of monitoring the environmental im-

pacts of any substantial project during the operation of the scheme.”
87

 By this, Weeramantry 

appeared to reaffirm that there is a low threshold for when EIAs should be conducted, and by 

including them in treaties in which they are not explicitly mentioned, he confirmed the im-

portance of EIAs in international law. Interestingly, Weeramantry further commented that 

EIAs included a duty to undertake “continuous monitoring” of projects, finding that this duty 

increased with the scale and length of the project.
88

  

                                                 
80

 Ibid 
81

 Ibid 
82

 The case concerned the construction of a wood pulp mill in Uruguay, from which effluents would be dis-

charged into the River Uruguay, which forms the border with Argentina.  
83

 Boyle (2011) 227 
84

 Pulp Mills, para 204 
85

 MOX Plant case order, 13 
86

 Boyle (2011) 228-229 
87

 Gabčíkovo-Nagymaros, Judge Weeramantry, separate opinion section B a)  
88

 Ibid 



20 

 

 

The need for “continuous monitoring” of big projects was confirmed by the ICJ in the Pulp 

Mills case. It was found that EIAs should be conducted prior to the implementation of a pro-

ject, but also included a duty of continuous monitoring after operations have started and, 

“where necessary”, throughout the life of a project.
89

 As such, the threshold for risks to con-

stitute sufficient grounds for EIAs to be undertaken seems to be low in international environ-

mental law.  

 

By this, the ICJ appears to address the fact that what is objectively foreseeable may vary over 

time, and environmental risks are by their nature unpredictable. Science deals in probabilities 

based on assumptions, but these assumptions may be wrong or our scientific understanding 

may change. Judge Weeramantry touched upon these concerns in his separate opinion in the 

Gabčíkovo-Nagymaros Project case, stating that “…EIA is a dynamic principle and is not 

confined to a pre-project evaluation of possible environmental consequences. As long as a 

project of some magnitude is in operation, EIA must continue, for every such project can have 

unexpected consequences; and considerations of prudence would point to the need for contin-

uous monitoring.”
90

 Hence, a project’s magnitude and size have implications for the level of 

preventive due diligence that it entails. Weeramantry further pointed out the environment’s 

complexity and that it is impossible to anticipate every possible environmental danger.
91

 On 

this basis, the Court’s inclusion of a duty of continuous monitoring of industrial activities, 

where necessary, is in line with the precautionary principle. This will be further discussed 

below.   

 

In addition, the low threshold for undertaking EIAs, as well as the higher duty of care associ-

ated with larger industrial projects, illustrate that it is important to take into consideration that 

the existence of risk is not only a scientific question. Scientific probabilities represent risks to 

actual human societies, and this will also have to be part of any risk assessment.
92

 In short, 

whether a risk can be characterised as significant will depend on the combined assessment of 

probability of damage occurring and the magnitude of eventual damage.
93

  

 

In conclusion, EIAs are central to the preventive principle and should be undertaken in cases 

where there are probable environmental risks which potentially may cause significant damage. 

The threshold for risks to qualify as “significant” appears to be low in international jurispru-
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dence. This implies that there is a general duty of conducting EIAs in international environ-

mental law. Hence, EIAs are in many cases a procedural requirement under the due diligence 

obligations of the preventive principle. As discussed in the subsequent chapter, TNCs may 

also have some responsibilities to undertake EIAs independently of national legislation. It 

seems likely that the same standards apply to TNCs’ EIAs as to states’, as EIAs can be inter-

preted as an expression of a universal standard.  

 

III. The link between EIAs and substantive obligations 

 

As mentioned, EIAs potentially represent procedural standards in international environmental 

law. The object of an EIA is to represent a procedure which serves to provide information 

about the likely impacts of proposed projects on the environment, so as to inform the process 

of decision-making as to whether the project should be allowed to proceed, and if so on what 

terms.
94

 On this basis, EIAs are fundamental to any regulatory system which seeks to identify 

environmental risks and promote sustainable development.
95

 Thus EIAs may potentially form 

a way of evaluating if substantive environmental principles have been respected.  

 

This functional role of EIAs was emphasised in the joint dissenting opinion of Judges Simma 

and Al-Khasawneh in the Pulp Mills case, in which procedural obligations were promoted as 

essential indicators of whether substantive obligations were or were not breached.
96

 The two 

judges commented that substantive principles can be extremely elastic and frequently are in 

tension with one another. Consequently, compliance with procedural standards should be tak-

en to indicate parties’ respect for substantive standards.
97

 However, Simma and Al-

Khasawneh observed that the interdependence between procedural and substantive obligations 

was not recognised by the Court in the Pulp Mills case.
98

 The Court found that there is a func-

tional link between procedural and substantive obligations, but concluded that as long as 

compliance with substantive obligations had been assured or at least not proven to be failed; 

breaches of procedural obligations did not matter very much and could be compensated by an 

appropriate declaration to that effect.
99

 Procedural and substantive obligations still retain sep-

arate areas of responsibility, according to the Court.
100
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Thus the interrelationship between procedural and substantive environmental obligations ap-

pears to be disputed in international law. Nonetheless, it seems clear that non-compliance with 

procedural obligations such as EIAs may potentially have negative implications for parties’ 

substantive obligations. This implies that if TNCs have not undertaken satisfactory EIAs, they 

may be in breach of their preventive due diligence obligations.  

 

IV. The required content of EIAs 

 

As a consequence of the discussion above, the required content of EIAs becomes a question, 

as this may be essential for whether the preventive principle’s due diligence obligations has 

been fulfilled. This was also the central issue in the Pulp Mills case, as both parties agreed 

that an EIA had been carried out, but not if it was satisfactory.
 101

 In the following, EIAs’ po-

tential minimum standards as addressed in the Pulp Mills case will be outlined.  

 

In the Pulp Mills case, the Court noted that general international law does not specify the 

scope and content of an EIA.
102

 On this basis, the ICJ found that “it is for each state to deter-

mine in its domestic legislation or in the authorisation process for the project, the specific 

content of the environmental impact assessment required in each case, having regard to the 

nature and magnitude of the proposed development and its likely adverse impact on the envi-

ronment as well as to the need to exercise due diligence in conducting such an assessment”.
103

 

This paragraph makes two important points. First, EIAs can be required either by law or as 

part of an authorisation process, but the important point is that there should be some means to 

ensure that an EIA is carried out.
104

 Secondly, and importantly for this thesis, even if the ICJ 

stated that the “specific content” of EIAs should be determined by states, it did not say that 

this is for the state to decide in its sole discretion.
105

 On the contrary, the Court recognised 

that there must be an EIA and that this should have regard “to the nature and magnitude of the 

proposed developments and its likely adverse impact on the environment”. Consequently, the 

ICJ hinted that there are minimum standards to the content of EIAs in international law. 

 

This is in line with the ILC’s commentary to their 2001 Draft articles on Prevention of Trans-

boundary Harm from Hazardous Activities. The commentary finds that the specifics of what 

ought to be the content of an assessment should be left to the states, but emphasises that such 

assessments “should contain an evaluation of the possible transboundary harmful impact of 
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the activity”.
106

 Moreover, the commentary highlights that such assessments “should include 

the effects of the activity not only on persons and property, but also on the environment of 

other states”.
107

 On the basis of the Pulp Mills case and the ILC commentary, it seems like 

international law at a minimum requires that an EIA assesses possible effects on people and 

property, as well as the environment likely to be affected.
108

 

 

Furthermore, in the Pulp Mills case, the Court pointed out that even if the 1987 UNEP Goals 

and Principles
109

 were not binding on the parties they, as “guidelines issued by an internation-

al technical body”, had to be taken into account.
110

 This implies that the ICJ considers univer-

sal non-binding instruments, which have been authorised by international bodies and have 

widespread acceptance among global society, as potentially relevant guidelines to the content 

of EIAs. The ICJ appeared to prefer the UN-endorsed Goals and Principles to the 1991 Espoo 

Convention
111

 for instance, as neither Argentina nor Uruguay were parties to this regional 

convention.
 112

 However, the Court found that the UNEP Goals and Principles contained little 

indication as to the minimum core components of EIAs,
113

 its principle 5 only providing that 

the “environmental effects in an EIA should be assessed with a degree of detail commensurate 

with their likely environmental significance”.
114

 On this basis, the Court seemed originally to 

look for potential international minimum standards for EIAs, implying that these would have 

been relevant. But as these were unclear, it turned to national law. Still, there are potential 

minimum standards for EIAs in international law.  

 

According to principle 4 in the 1987 Goals and Principles of Environmental Impact Assess-

ment, an EIA should “at a minimum” include:  

 

"(a) a description of the proposed activity,  

(b) a description of the potentially affected environment, including specific information nec-

essary for identifying and assessing the environmental effects of the proposed activity,  

(c) a description of practical alternatives, as appropriate,  
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(d) an assessment of the likely or potential environmental impacts of the proposed activity and 

alternatives, including the direct, indirect, cumulative, short-term and long-term effects,  

(e) an identification and description of measures available to mitigate adverse environmental 

impacts of the proposed activity and alternatives, and an assessment of those measures,  

(f) an indication of gaps in knowledge and uncertainties which may be encountered in compil-

ing the required information,  

(g) an indication of whether the environment of any other State or areas beyond national ju-

risdiction is likely to be affected by the proposed activity or alternatives,  

(h) a brief, non-technical summary of the information provided under the above headings."
115

  

 

By this, the UNEP Goals and Principles clearly suggest that there are international minimum 

requirements for EIAs, but its formulations are vague, as was found by the ICJ. Principle 4 

can still be taken to contain certain guiding criteria, it does for instance imply that alternatives 

should be investigated, potential long and short term consequences assessed, an assessment of 

the efficiency of possible mitigation measures should be undertaken, and an outline of scien-

tific uncertainties should be set up.  

 

In the Pulp Mills case, Argentina further argued that Uruguay failed to conduct sufficient due 

diligence with regards to the location of the plant,
116

 and the ICJ referred to principle 4 of the 

UNEP Goals and Principles in its consideration of the claim.
117

 Finding that Argentina failed 

to prove that Uruguay had not considered alternative locations, the Court noted that a satisfac-

tory EIA would have to assess the capacity of the waters of the river to receive, dilute and 

disperse discharges of effluent from a plant of this nature and scale.
118

 Thus the ICJ did set 

some minimum requirements for the content of an EIA. But the Court found that it could not 

conclude in the matter, as the parties were unable to agree on the scientific facts of the case.
119

  

 

This approach by the Court was severely criticised by Judges Simma and Al-Khasawneh in 

their dissenting opinion, which argued that the ICJ should have consulted independent experts 

and concluded on the scientific facts.
120

 The two Judges claimed that the Court failed to apply 

the principle of precaution.
121

 This will be further discussed below in relation to the precau-

tionary principle. As such, courts and compliance mechanisms’ ability to assess and deter-
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mine the scientific facts of cases is essential to their possibilities of analysing the content of 

EIAs.  

 

Another disputed element in relation to the quality of Uruguay’s EIA was the consultation of 

affected populations.
122

 Both parties agreed that consultation of the affected populations 

should form part of EIAs. But Argentina argued that international law also instated specific 

requirements on EIAs in this regard, basing its claim on the UNEP Goals and Principles, the 

Espoo Convention and the 2001 ILC’s Draft Articles on Prevention of Transboundary 

Harm.
123

 UNEP Goals and Principles’ principle 8 states that “(b)efore a decision is made on 

an activity, government agencies, members of the public, experts in relevant disciplines and 

interested groups should be allowed appropriate opportunity to comment on the EIA”.
124

 The 

ICJ dismissed Argentina’s claim, stating that none of the above mentioned instruments gave 

grounds for any legal obligation to consult affected populations in international law.
125

 The 

Court further found that Uruguay had undertaken consultations.
126

  

 

Consultation of affected people is a human rights aspect in the EIA procedure, illustrating the 

occasional overlap between human rights and environmental issues.
127

 This nexus will be fur-

ther commented upon below. For the moment it will only briefly be mentioned that Allan 

Boyle, an environmental law scholar, in his comments to the Pulp Mills case, stated that 

“there should have been no difficulty persuading the court of the general principle that public 

consultation is a necessary element of the EIA process” and observed that he found the ICJ’s 

decision in this matter surprising.
128

  

 

V. The principle of cooperation as part of the preventive principle 

 

The principle of cooperation has been applied as part of the preventive principle in interna-

tional jurisprudence, and may also be part of the EIA procedures. Parties may, for instance, be 

ordered to cooperate in their assessments of scientific evidence.  
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In the Pulp Mills case, the Court drew parallels between an appropriate due diligence standard 

and the principle of cooperation, as cooperation can be necessary in order to fulfil the preven-

tive principle.
129

 However, the Court’s comments in this regard were made on the basis of an 

international treaty between the Argentina and Uruguay, finding that there was an obligation 

to notify and inform the potentially affected party as soon as a preliminary assessment was 

possible.
130

 Some of the ICJ’s remarks can be interpreted in a wider context, such as the 

Court’s observation that the obligation to notify was an essential part of the preventive due 

diligence procedure, as this would allow the parties to cooperate in the assessment of risks 

associated with the plan and to negotiate possible changes.
131

 The Court concluded that such 

notification should take place before the state concerned authorised the environmental viabil-

ity of the plan, and that the authorisation process should take “due account” of the EIA sub-

mitted to it. It was found that Uruguay had failed to fulfil its obligations under the treaty be-

tween the parties.  

 

The ICJ, in the Pulp Mills case, appeared to establish an obligation to notify and inform po-

tentially affected states to be part of the preventive principle. The Court seemed to ground this 

obligation partly on the basis of a specific treaty between the parties and partly on the basis of 

the principle of cooperation in international law. As such, the Court affirmed the importance 

of the principle of cooperation in international environmental law. The Stockholm Declara-

tion’s principle 24 established that “international matters concerning the protection and im-

provement of the environment should be handled in a cooperative spirit by all countries, big 

and small, on an equal footing,”
132

and principle 27 of the Rio Declaration states that “(s)tates 

and people shall cooperate in good faith and in a spirit of partnership...”
133

 Moreover, this is 

in accordance with principle 12 in the UNEP Goals and Principles, which includes an obliga-

tion to consult and notify potentially affected states.
134

  

 

The ICJ’s approach in the Pulp Mills case is in line with other cases in international environ-

mental law, such as the MOX plant case between the UK and Ireland, the Lac Lanoux case 

between Spain and France, as well as the Gabčíkovo-Nagymaros Project case between Hun-

gary and Slovakia. The arbitral tribunal in the MOX plant case “identified the duty to cooper-

ate as a fundamental principle in the regime of the prevention of pollution” under the United 
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Nations Convention on the Law of the Sea and general international law.
135

 The parties were 

ordered to cooperate and enter into consultations forthwith to exchange information, monitor 

risks and devise measures to prevent pollution.
136

 Similarly, in the Gabčíkovo-Nagymaros 

Project case, the parties were judged to “look afresh” on the environmental concerns relating 

to the power plant, implying a duty to cooperate in order to prevent environmental damage.
137

 

Thus the Court in effect interpreted the treaty in question so as to contain a requirement of a 

continuing environmental impact assessment regarding the impacts of the project to be carried 

out by the parties.
138

 

 

In the 1957 Lac Lanoux case, France was considered to have fulfilled its duty to cooperate by 

notifying Spain about its planned water projects in advance.
139

 This latter case suggests that 

the duty to cooperate in order to prevent environmental damage does not stretch beyond mak-

ing an honest attempt at such. This can further be supported by the WTO Shrimp/Turtle cases, 

in which the US’ restrictions first were considered illegal on the basis of their lack of effort to 

find a solution, and then were viewed as acceptable after they had made attempts towards an 

agreement.
140

 

 

However, in the Pulp Mills case, the ICJ restricted the right to information and consultation to 

states, and did not extend it to affected peoples. The ICJ’s approach can be interpreted as im-

plying that environmental decisions should be a state matter, and does not directly include 

individual rights. This does not mean that affected individuals cannot be heard in environmen-

tal decisions, but they do not have a right to be heard and states do not have an obligation to 

consult them under international environmental law. Consequently, if and to what extent indi-

viduals should be consulted is left to the states’ discretion. Thus the EIA process should in-

clude consultations with potentially affected states, but the rights of individuals in this process 

are uncertain.  

 
In conclusion, EIAs are central to the preventive principle and should be undertaken in cases 

of foreseeable risks of significant environmental damage. The threshold for environmental 

risks to qualify as significant is low, as environmental risks are unpredictable and potentially 

very harmful to human societies. There seems to be minimum requirements as to the content 

of EIAs in international law, and international non-binding instruments authorised by interna-
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tional bodies, such as the UNEP Goals and Principles, function as guidelines to their required 

content. EIAs should contain assessments of the effects of industrial activities on humans, 

property and the environment, and the level of details required for an EIA to be satisfactory 

will vary in accordance with the potential magnitude of environmental damage. In this regard, 

the precautionary principle will apply. EIAs should also include assessments of alternative 

technical opportunities or locations. Finally, EIAs likely contain an obligation to consult with 

potentially affected states, which is connected to the duty to cooperate in international envi-

ronmental law. But it is uncertain whether the duty to consult also includes potentially affect-

ed peoples or interested individuals. The potential applicability of these minimum standards 

for EIAs to TNCs will be discussed in the subsequent chapter.  

 

2.2.3 The principle of precaution141 and its applicability to TNCs 

 

The precautionary principle is set out in principle 15 of the Rio Declaration: “…where there 

are threats of serious or irreversible damage, lack of full scientific certainty shall not be used 

as a reason for postponing cost-effective measures to prevent environmental degradation.”
142

 

The precautionary principle is meant to provide guidance to the application of international 

environmental law in cases of scientific uncertainty.
143

 It will only come into play where there 

is uncertainty with regards to a potential threat of “serious or irreversible damage”
144

, setting a 

potentially high threshold. In the following its normative dimensions and potential applicabil-

ity to TNCs will be outlined.  

 

Precaution represents a new way of dealing with potential or hypothetical future threats, evi-

dencing a paradigm shift in international environmental law.
145

 Previously in international 

environmental law no action would be required if there was no evidence that a damage would 

occur, but in the mid-1980s this changed and the precautionary approach was for the first time 

introduced in international legal instruments.
146

 Thus, on the basis of the precautionary prin-

ciple, all risks which may lead to serious damage to environment, human health and safety 

have to be taken into account, regardless of their degree of certainty.
147
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However, the problem when dealing in uncertainties is that environmental issues invariably 

raise competing and often equally compelling scientific claims.
148

 As discussed, risk is a 

complicated concept and it entails evaluation of probability and scale of harm, as well as the 

causes of harm and effects of activities, substances or processes, and their interactions over 

time.
149

  

 

As mentioned, in the Pulp Mills case, the parties presented the ICJ with competing scientific 

evidence. The Court solved this issue by concluding that the parties had an obligation to co-

operate to prevent environmental damage, and did not find that there was sufficient evidence 

to prove the existence of a serious environmental risk.
150

 This approach was, as discussed, 

criticised by Judges Simma and Al-Khasawneh, who found that the ICJ should have consulted 

their own experts rather than rely on evidence provided by the parties.
151

  

 

The precautionary principle was relied on by Hungary in the Gabčíkovo-Nagymaros Project 

case, but the ICJ made no reference to it, save from the dissenting opinion of Judge Weera-

mantry.
152

 Similarly, as mentioned, in the MOX Plant case, the United Kingdom and Ireland 

disagreed about the scientific facts. Ireland submitted that on the basis of the “prudence and 

caution”, referring to the tribunal in the Southern Bluefin Tuna case, the precautionary princi-

ple ought to influence the tribunal’s approach to the case and favour provisional measures.
153

 

The UK, on the other hand, argued that in order for provisional measures to be awarded there 

had be proof of a real risk of danger, not purely a hypothetical one, using the Southern Bluefin 

Tuna case as an example where evidence supported that there was a real risk. In addition, the 

UK claimed that any risk would have to be imminent.
154

 The International Tribunal for the 

Law of the Sea did not find it proven that there was a serious risk which prompted urgent 

measures, and found that caution and prudence instead required the parties to cooperate in 

exchanging information about risks and finding solutions to deal with them.
155

 In contrast, in 

the Land Reclamation and Southern Bluefin Tuna cases provisional measures were granted, as 

serious risks were established.
156
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Consequently, conflicting scientific facts is a problematic element for the implementation of 

the precautionary principle. Hereupon, the implications of the precautionary principle are still 

uncertain, despite it being widely applied in national, EU and international law,
157

 and its le-

gal status is an open question. For instance, the WTO Appellate body, in the Beef Hormones 

case, stated that the precautionary principle’s status in general international law is unclear.
158

 

Case-law suggests that cases of scientific uncertainty can be solved by resorting to the princi-

ple of cooperation, by concluding that the conflicting parties have to cooperate to find an 

agreement.  

 

In relation to the applicability of the principle of precaution to TNCs, it may be difficult to 

find concrete measures that TNCs should undertake in order to comply with the principle. 

However, this is related to the nature of the principle and is not unique for TNCs.  

 

In general, the precautionary principle contains universal elements relating to risk assess-

ments, which may potentially also apply to multinational enterprises. The essence of the pre-

cautionary principle seems to be that possible risks should not be dismissed on the basis of 

uncertainty, but they should still be monitored and assessed. Consequently, the precautionary 

principle can potentially apply to TNCs’ operations and management schemes, in addition to 

how they respond to risks identified by EIAs.  

 

Principle 7, in the UN Global Comact, includes the precautionary principle, stating that 

“(b)usinesses should support a precautionary approach to environmental challenges”.
159

 The 

commentary to the principle refers to the Rio Declaration’s principle 15, explaining precau-

tion as “the systematic application of risk assessment, risk management and risk communica-

tion.”
160

 As such, it links precaution to the preventive principle and EIA procedures, but ex-

tends the duty of care to include cases where there is “reasonable suspicion of harm” on the 

basis of scientific evaluation. The core values contained in the principle of precaution is thus 

potentially applicable to TNCs in the UN Global Compact.  

 

Furthermore, the commentary to the Compact’s principle 7 points out that political considera-

tion also plays a part when deciding on acceptable risks.
161

 Interestingly in this regard, infor-

mation and consultation are part of concrete measures suggested by the commentary to prin-
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ciple 7 on how TNCs can implement the precautionary principle.
162

 This implies that due to 

the difficulties associated with risk assessments, potentially affected stakeholders and the pub-

lic at large should be allowed to participate in decisions of acceptable risks. As mentioned, 

risks must be evaluated in their societal context.  

 

2.2.4 Concluding remarks to TNCs and the principles of sustainable development, 

prevention and precaution 

 

The three environmental principles of sustainable development, prevention and precaution 

contain universal elements which may potentially apply to TNCs. As illustrated above, these 

three environmental principles are reflected in the UN Global Compact’s list of ten universal 

principles which apply to multinational corporations. The principles of the UN Global Com-

pact reflect norms which have universal consensus, and are based on the Rio Declaration on 

Environment and Development and other fundamental international instruments.
163

 This im-

plies that there is a global trend towards applying these three environmental principles to 

TNCs in the form of corporate social responsibility (CSR), as the UN Global Compact is one 

of the leading CSR initiatives in the world.  

 

Importantly, CSR is not philanthropy, in the sense of contributing gifts from profit, but in-

volves the exercise of social responsibility in how profits are made.
164

 Typically, CSR repre-

sents a shift towards the notion that corporations owe responsibilities to a broader range of 

stakeholders on ethical grounds, including communal concerns such as protection of the envi-

ronment, instead of simply pursuing profit maximisation for shareholders within the obliga-

tions of the law.
165

 As such corporate responsibility involves a responsibility beyond the law, 

as it often places more comprehensive responsibilities on corporations than many national 

laws.  

 

The increasing popularity of CSR movements in recent years suggests that both business and 

society have started to accept that TNCs have a responsibility to respect international mini-

mum standards of conduct. Interestingly, there are more than 300 codes of voluntary CSR in 

the world, covering all major global economic sectors.
166

 In 2001, 73 percent of the compa-

nies listed on UK’s FTSE (Financial Times Stock Exchange) had codes of conduct or state-
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ments of business principles. By 2004, the number had increased to 91 percent.
167

 Similarly, 

in the US all of the Fortune 500 companies have introduced codes of conduct.
168

 This will be 

further discussed below.  

 

The principles of sustainable development, prevention and precaution are potentially applica-

ble to TNCs. As discussed above, the three principles contain overlapping elements and in 

some aspects complement each other. Both sustainable development and precaution are sub-

stantive principles, which outline few concrete measures. In contrast, the preventive principle 

and the subsequent EIAs have strong procedural elements. The principles of sustainable de-

velopment and precaution may in effect guide the risk assessments and due diligence standard 

of EIAs. As such, due diligence is central to TNCs potential environmental responsibility, 

containing elements of all the above mentioned principles.  

 

Sustainable development entails that risks which may lead to destruction of essential ecosys-

tems are unacceptable, evaluating ecosystems as a whole, whereas precaution implies that 

such risks should be taken into consideration even if they are uncertain, as long as there is a 

realistic possibility of them occurring. Both the principles of prevention and precaution con-

tain elements of the principle of cooperation, as outlined above.  

 

Risk assessments are also essential to all of these principles. Generally, risks cannot be as-

sessed in a vacuum but have to be viewed in correlation with their potentially adverse impacts 

on society. On this basis, environmental principles and human rights overlap, as it becomes a 

question of whether potentially affected people and other interested individuals should have a 

say in environmental risk assessments. The UN Global Compact encourages such an ap-

proach, but the ICJ did not find it to be a compulsory element to EIAs in the Pulp Mills case. 

This will be further discussed in relation to the OECD Guidelines in the following chapter.  

 

2.3 The notion of corporate accountability for the environment and its basis in 

international law 

 

The notion that corporations have some responsibility for conducting their business in accord-

ance with international norms finds resonance in international environmental law.  

 

As early as in 1972 during the UN Conference on Human Development there were discus-

sions about the role of economic actors in the protection of the environment.
169

 The preamble 
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to the Stockholm Declaration makes a subtle reference to the responsibility of business in its 

proclamation number 7: “(t)o achieve this environmental goal will demand the acceptance of 

responsibility by citizens and communities and by enterprises and institutions at every level, 

all sharing equitably in common efforts.”
170

 A similar perspective on the responsibility of 

multinational corporations to participate in the protection of the environment was fronted in 

recommendation number 10 in General Assembly resolution 44/228, which “(s)tresses that 

large industrial enterprises, including transnational corporations, are frequently the reposito-

ries of scarce technical skills for the preservation and enhancement of the environment, that 

they conduct activities in sectors that have an impact on the environment and, to that extent, 

have specific responsibilities and that, in this context, efforts need to be encouraged and mo-

bilized to protect and enhance the environment in all countries”
171

 The wording of GA resolu-

tion 44/228 seems to indicate that TNCs ought to have some responsibility towards preserva-

tion of the environment in international environmental law.  

 

On the other hand, the Rio Declaration failed to address the specific contribution of TNCs to 

the protection of the environment.
172

 The Rio Declaration’s principle 16 instead instated the 

polluter pays principle, making it the states’ responsibility to hold polluters liable for “the cost 

of pollution” with “due regard to the public interest and without distorting international trade 

and investment.”
173

  

 

In contrast, Agenda 21, the implementation plan for the Rio Declaration, has a whole chapter 

dedicated to the role of business in the protection of the environment. Chapter 30 of Agenda 

21 is considered one of the most important guidelines to corporate environmental accountabil-

ity. Multinational corporations are encouraged “to operate responsibly and efficiently and to 

implement longer-term policies (to protect the environment).”
174

 Furthermore, chapter 30 

states that “business and industry, including transnational corporations, and their representa-

tive organizations should be full participants in the implementation and evaluation of activi-

ties related to Agenda 21.”
175

 Agenda 21 further exhorts business to “recognize environmental 

management as among the highest corporate priorities and as a key determinant to sustainable 

development.”
176

 Chapter 30 also establishes two programme areas where the private sector 
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should take a particular responsibility: “A. Promoting cleaner production” and “B. Promoting 

responsible entrepreneurship.” The first focuses on efficient resource utilization and the latter 

on the implementation of sustainable development policies by enterprises.
177

  Thus, Agenda 

21 appears to recognise the universal values represented by international environmental 

norms, and their applicability to business entities.  

 

Furthermore, at the Summit on Sustainable Development in Johannesburg in 2002, there was 

a greater focus than in the past on the responsibility of business in the protection of the envi-

ronment. There was a broad coalition of non-governmental organizations at the conference 

which presented a suggestion for a convention on binding corporate accountability, and the 

European Union expressed support for corporate responsibility at the international level.
178

 In 

the Johannesburg WSSD political declaration, there are two references to corporate environ-

mental responsibility. The first reference is in paragraph 27, which says: “(w)e agree that in 

pursuit of its legitimate activities the private sector, including both large and small companies, 

has a duty to contribute to the evolution of equitable and sustainable communities and socie-

ties.”
179

 The second reference is in paragraph 29 and reads:  “(w)e agree that there is a need 

for private sector corporations to enforce corporate accountability, which should take place 

within a transparent and stable regulatory environment.”
180

  

 

The WSSD plan of implementation also refers three times to corporate participation in main-

taining the environment. Paragraph 18 encourages states to “enhance corporate environmental 

and social responsibility and accountability”.
181

 It further encourages industry to adopt volun-

tary measures of self-regulation and to engage in dialogues with the communities in which 

they operate. Moreover, paragraph 49 states that governments should “actively promote cor-

porate responsibility and accountability, based on the Rio principles, including through the 

full development and effective implementation of intergovernmental agreements and 

measures, international initiatives and public - private partnerships and appropriate national 

regulations, and support continuous improvement in corporate practices in all countries.”
182

 

Finally, paragraph 140 (f) says that governments should “promote corporate responsibility 

and accountability and the exchange of best practices in the context of sustainable develop-
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ment, including, as appropriate, through multi-stakeholder dialogue, such as through the 

Commission on Sustainable Development, and other initiatives.”
183

  

 

From the above described declarations and statements one can conclude that substantial refer-

ences to corporate responsibility and accountability for environmental protection exist in in-

ternational environmental law. These soft-law instruments potentially express consensus with-

in the society of states with regards to the future development of international law.  

 

2.4 The concept of due diligence in the UN Guiding Principles and its 

implications for corporate environmental due diligence 

 

The UN Guiding Principles for Business and Human Rights were unanimously endorsed on 

16 June 2011 by the 47 countries of the UN Human Rights Council, as the first UN approved 

guidelines for corporations’ human rights obligations. As such, they are non-binding guide-

lines that have been approved by an authoritative international body, potentially representing 

a model for TNCs’ responsibilities for international minimum standards.
184

 This further sup-

ports the notion that environmental due diligence standards, as outlined above, are applicable 

to TNCs.   

 

The UN Guiding Principles consist of a three-pillar framework, which first reaffirms states’ 

duties to protect individual human rights, thereafter outlines that business has a responsibility 

to “respect” human rights, and finally establishes that both states and TNCs should cooperate 

and contribute to secure victims of abuses access to effective remedies. In the following only 

corporations’ responsibility to “respect” human rights will be addressed and compared to the 

environmental due diligence standard of EIAs discussed above. 

 

Moreover, the UN Guiding Principles support the notion that universal minimum standards 

are applicable to multinational enterprises, referring to “global standard(s) of expected con-

duct”.
185

 Principle 12 in the Guiding Principles refers to internationally recognised human 

rights, which “at a minimum” should be understood to include the Universal Declaration of 

Human Rights and its main instruments of codification the International Covenant on Civil 

and Political Rights, International Covenant on Economic, Social and Cultural Rights and the 
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ILO core conventions.
186

 This suggests that widely accepted international norms can poten-

tially apply to TNCs, and is in line with the reasoning of the UN Global Compact, as dis-

cussed above.  

 

Principle 17 in the UN Guiding Principles explains human rights due diligence as a method to 

“identify, prevent, mitigate and account for” how TNCs address their adverse human rights 

impacts.
187

 Thus the concept of human rights due diligence is quite similar to the environmen-

tal due diligence already discussed, as they both aim to identify, prevent and mitigate risks. 

Furthermore, principle 18 clarifies that human rights due diligence should investigate both 

“actual” and “potential” adverse impacts, implying that TNCs should take an approach similar 

to the one entailed by the precautionary principle, as explained above, to possible risks.
188

  

 

Principle 17 letter b) in the UN Guiding Principles states that corporate human rights due dili-

gence “…vary in complexity with the size of the business enterprise, the risk of severe human 

rights impacts, and the nature and context of its operations”.
189

 This establishes a relative and 

flexible standard for TNCs’ human rights due diligence obligations, which adapt to specific 

circumstances. In this regard, EIAs may have clearer minimum standards, as implied by the 

ICJ in the Pulp Mills case, such as a description of practical alternatives, assessments of long- 

and short-term effects, indications of gaps in knowledge, ongoing monitoring etc. However, 

these minimum standards are vague and party to discretion.  

 

The UN Guiding Principles’ principle 17 letter c) states that human rights due diligence 

“(s)hould be ongoing, recognizing that the human rights risks may change over time as the 

business enterprise’s operations and operating context evolve.”
190

 Thus both environmental 

and human rights due diligence processes appear to encourage continuous monitoring of risks, 

recognising that risks may change. The commentary to the Guiding Principles outlines risk 

assessments as “...assessing the human rights context prior to a proposed business activity, 

where possible, identifying who may be affected, cataloguing the relevant human rights 

standards and issues”.
191

 Consequently, there are similarities between the environmental and 

human rights due diligence processes, and they are both intended to prevent adverse effects 

but also to monitor projects for changing risks in the future.  
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During risk assessments business should, according to the commentary, pay “special attention 

to any particular human rights impacts on individuals from groups or populations that may be 

at heightened risk of vulnerability or marginalization, and bear in mind the different risks that 

may be faced by women and men.”
192

 In the commentary to the Guiding Principles it is out-

lined that “(s)everity of impacts will be judged by their scale, scope and irremediable charac-

ter.”
193

 Thus both the human rights and environmental due diligence processes appear to en-

courage business actors to prioritise the most serious and irreversible risks, as well as encour-

age a wider conception of risks, seeing them in a broader societal context.
194

  

 

Principle 18 clarifies that human rights risks assessments should “involve meaningful consul-

tation with potentially affected groups and other relevant stakeholders, as appropriate to the 

size of the business enterprise and the nature and context of the operation.”
195

 In the commen-

tary to the UN Guiding Principles business are encouraged to “seek to understand the con-

cerns of potentially affected stakeholders by consulting them directly in a manner that takes 

into account language and other potential barriers to effective engagements.”
196

 It is mainly in 

”situations where such consultation is not possible” that “business enterprises should consider 

reasonable alternatives such as consulting credible, independent expert resources, including 

human rights defenders and others from civil society.”
197

Thus dialogue is promoted as the 

best way of assessing potential human rights impacts and to evaluate which risks are more 

serious than others.  

 

The assessment of risks in a societal context is further supported by principle 21 in the UN 

Guiding Principles, which reaffirms that TNCs have a responsibility to communicate “exter-

nally” risks of adverse human rights impacts, such that affected stakeholders and others may 

be aware.
198

 The information should be sufficient to evaluate whether the preventive action 

taken by the TNC is appropriate.
199

 This suggests that consultation with stakeholders is essen-

tial to the evaluation of risks in the UN Guiding Principles, which may be taken to strengthen 

the argument that it also should be part of environmental due diligence process.  
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In contrast, principle 19 of the UN Guiding Principles extends business’ responsibility for 

adverse human rights impacts to also include supply chains.
200

 The commentary to principle 

19 emphasises business’ responsibility to use their leverage to avoid adverse human rights 

impacts by their business partners.
 201

 As such, human rights due diligence also includes po-

tential responsibility on the basis of complicity. This has not been discussed in relation to en-

vironmental due diligence above, as the Pulp Mills case concerned direct responsibility for 

states and not TNCs. Thus due diligence obligations for supply chains is uncertain in relation 

to TNCs. Complicity may also be more relevant with regards to human rights than to envi-

ronmental due diligence, as TNCs often will be directly responsible for environmental dam-

age, whereas human rights violations are more an issue in relation to supply chains.     

 

In conclusion, there are similarities between environmental and human rights due diligence 

processes, suggesting that potentially global standards are developing in these two fields. In-

terestingly, Robert McCorquodale and others recently stated in an article that the human 

rights due diligence, outlined in the UN Guiding Principles, is likely to develop into a binding 

legal duty of care under tort law for both management and corporations.
202

 This may be equal-

ly relevant in relation to environmental protection as to human rights.  
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3 Environmental principles in the OECD Guidelines for 

Multinational Enterprises  

 

3.1 Introductory remarks 

 

The present chapter aims to outline the substance of corporations’ environmental duty of care 

in the context of the 2011 version of the OECD Guidelines for Multinational Enterprises, fo-

cusing on the principles of sustainable development, prevention and precaution. It compares 

the OECD Guidelines’ environmental due diligence obligations with the global standards dis-

cussed in the previous chapter, illustrating that the OECD Guidelines represent the same uni-

versal environmental values. As such, the OECD Guidelines potentially contribute to and 

clarify the content of corporations’ environmental due diligence obligations globally, as well 

as in OECD countries, and vice versa.  

 

On this basis, this chapter argues that the OECD Guidelines are an exemplification of a global 

standard of corporate environmental due diligence obligations, which potentially could be 

implemented and clarified by the system of OECD National Contact Points. The functioning 

of the NCP system will be discussed in the subsequent chapter, and will not be commented 

upon in the present chapter.  

 

3.2 Environmental due diligence in the OECD Guidelines     

 

The introductory paragraph in the OECD Guidelines’ chapter VI, the chapter addressing 

OECD’s environmental recommendations to TNC, starts by stating that:    

 

“Enterprises should, within the framework of laws, regulations and administrative 

practices in the countries in which they operate, and in consideration of relevant inter-

national agreements, principles, objectives, and standards, take due account of the 

need to protect the environment, public health and safety, and generally to conduct 

their activities in a manner contributing to the wider goal of sustainable develop-

ment.”
203

 (Emphasis added.)  

 

The phrase “due account” can be interpreted as a form of due diligence obligation or duty of 

care in relation to TNCs’ environmental responsibilities. This is further supported by chapter 

II in the Guidelines, which at a general basis encourages multinational corporations to 
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“(c)arry out risk-based due diligence…”
204

 Thus corporations’ environmental obligations in 

the OECD Guidelines should be evaluated on the basis of a due diligence standard.  

 

3.2.1 The general concept of due diligence in the Guidelines 

 

The OECD Guidelines contain a general concept of due diligence, which applies to seven of 

the eight areas
205

 covered by the Guidelines.
206 

This concept provides the basis for the more 

specific due diligence standards that apply in the various areas. The Guidelines’ general con-

cept of due diligence will be briefly commented upon in the following, and thereafter the 

more specific obligations associated with environmental due diligence in chapter VI will be 

discussed.  

 

Overall, in the OECD Guidelines, due diligence is described as procedures through which 

enterprises can “…identify, prevent, mitigate and account for how they address their actual 

and potential adverse impacts as an integral part of business decision-making and risk man-

agement systems”.
207

 Due diligence should go “beyond simply identifying and managing ma-

terial risks to the enterprise itself…”
208

 Consequently, corporate due diligence in the OECD 

Guidelines centres around identification, prevention and mitigation of potential risks in seven 

regulatory areas of the Guidelines, entailing broad assessments of such risks. This understand-

ing of the concept of due diligence is similar to the one found in EIAs and the UN Guiding 

Principles, as described previously, as they all place significant emphasis on the prevention of 

potential risks as part of corporate management practices.   

 

Moreover, the Guidelines say that “(t)he nature and extent of due diligence depend on the 

circumstances of a particular situation.”
209

 Stating that “small- and medium-sized enterprises 

may not have the same capacities as larger enterprises”, the Guidelines encourage these to 

observe its standards to the “fullest extent possible.”
210

 In addition, they observe that due dili-

gence obligations will vary on the basis of the “severity of (potentially) adverse impacts.”
211

 

As such, the OECD Guidelines promote a relative concept of due diligence, in which its 

                                                 
204

 Ibid chapter II, para 10 
205

 The eight areas are: disclosure, human rights, employment and industrial relations, environment, combating 

bribery, bribe solicitation and extortion, consumer interests, science and technology, competition, and taxa-

tion.  
206

 Ruggie/Nelson (2015) 6, the exception being taxation issues, for which it was not considered appropriate 
207

 Commentary to the OECD Guidelines (2011), chapter II., para 14 
208

 Ibid 
209

 Ibid, chapter I, para 10 
210

 OECD Guidelines (2011), chapter I.,  para 6 
211

 Commentary to the OECD Guidelines (2011), chapter II., para 15 



41 

 

standards depend on the resources available to TNCs in specific circumstances. It further un-

derlines the already discussed correlation between stricter due diligence standards and cases 

of potentially serious risks. Hereupon, the core of due diligence in the OECD Guidelines is 

that corporations should prevent risks to “the fullest extent possible”.  

 

Importantly, the Guidelines’ general concept of due diligence differ from the environmental 

duty of care outlined in the previous chapter, as it promotes responsibility for supply chains 

on the basis of “business relationship(s).”
212

 The commentary to chapter II encourages TNCs 

to “use their leverage
213

 to mitigate any remaining impacts to the greatest extent possible.”
214

 

In situations where enterprises have a large number of suppliers, TNCs should identify areas 

of significant risks and prioritise these.
215

  

 

In conclusion, the due diligence process outlined in the OECD Guidelines shares certain char-

acteristics with the environmental due diligence that is part of EIA processes, as well as the 

UN Guiding Principles on Business and Human Rights. All of these standards appear to pre-

scribe relative duties of care which have focus on prevention and mitigation of risks, and en-

courage stricter obligations in cases of serious or significant risks. As such, this illustrates the 

applicability of the environmental due diligence concept to TNCs, as it can be seen as a con-

tinuation of already existing standards. However, the environmental due diligence obligation 

entailed by international law contained more detailed minimum criteria than the ones found in 

the general concept of due diligence in the OECD Guidelines, and no responsibility for supply 

chains. This will be further discussed below.   

 

3.2.2 The specific concept of environmental due diligence in the Guidelines 

 

Chapter VI outlines that “due account” should be taken of the “need to protect the environ-

ment, public health and safety…”
216

 This includes a wide conceptualisation of environmental 

damage, addressing not just adverse impacts on the environment per say, but also on human 

health and safety. Human health and safety appears to include societal and possibly human 

rights issues, but this is not further defined in chapter VI. The discussion in the following will 

be limited to cases of overlap between human rights and environmental procedural require-

ments. Other issues that this broadly defined scope raises will not be addressed.  
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As mentioned, the introductory paragraph to chapter VI establishes that “(e)nterprises should, 

within the framework of laws, regulations and administrative practices in the countries in 

which they operate, and in consideration of relevant international agreements, principles, 

objectives, and standards take due account…”
217

 (Emphasis added.)  

 

Hereupon, corporate environmental due diligence standards should first and foremost operate 

in accordance with national legislation in countries in which the TNC is operating. This illus-

trates the important role of domestic law in relation to regulation of multinational corpora-

tions’ activities, and that nation-states are the only entities which can place binding obliga-

tions on multinational enterprises within their territories.   

 

Nonetheless, the introductory paragraph also encourages TNCs to take due account of “rele-

vant international agreements, principles, objectives, and standards”. Thus multinational cor-

porations’ environmental due diligence obligations should also be interpreted in light of inter-

national instruments. This is further emphasised by the commentary to chapter VI, which 

states that:  

 

“(t)he text in the Environment Chapter broadly reflects the principles and objectives 

contained in the Rio Declaration on Environment and Development, in Agenda 21 

(within the Rio Declaration). It also takes into account the (Aarhus) Convention on 

Access to Information, Public Participation in Decision-making, and Access to Justice 

in Environmental Matters and reflects standards contained in such instruments as the 

ISO Standard on Environmental Management Systems.”
218

  

 

Consequently, international instruments are relevant to the assessment of corporations’ envi-

ronmental due diligence obligations in chapter VI. This is supported by the commentary to 

chapter VI, which points out that the Guidelines are not intended to reinterpret any existing 

instruments or to create new commitments,
219

 and as such should be understood as an expres-

sion of already existing international standards. Importantly, the commentary states that alt-

hough none of the instruments are explicitly addressed to enterprises “enterprise contributions 

are implicit in all of them”.
220
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On the other hand, the commentary remarks that the Guidelines are aimed at TNCs, and con-

sequently do not completely mirror any existing instruments.
221

 This suggests that the Guide-

lines should be interpreted in accordance with international instruments as far as possible, but 

that some variances may be acceptable as they apply to multinational corporations instead of 

states. 

 

For instance, chapter VI’s paragraph 6, outlines that TNCs should, “where appropriate”, seek 

to improve the environmental performance of its supply chain.
222

 Consequently, under the 

OECD Guidelines, environmental due diligence includes an obligation for TNCs to contribute 

where possible to improve their supply chains’ environmental performance. This stands in 

contrast to the environmental due diligence standards that apply to states, demonstrating that 

such obligations differ slightly when interpreted as applying to multinational enterprises.  

 

The commentary to chapter VI specifically highlights the Rio Declaration, including Agenda 

21, and the Aarhus Convention as leading instruments for environmental due diligence under 

the OECD Guidelines.
223

 The Rio Declaration and its significance in environmental law have 

already been discussed, and it is unsurprising that it is reflected in the OECD Guidelines’ en-

vironmental chapter.  

 

In contrast, the Aarhus Convention is a regional human rights treaty promoted by the United 

Nations Economic Commission for Europe (UNECE)
224

 which is widely ratified in Europe.
225

 

It aims to secure the right of everyone to receive environmental information that is held by 

public authorities, to promote public participation in environmental decision-making, as well 

as to ensure access to justice for denials of these rights. Consequently, the Aarhus Convention 

provides procedural environmental rights to individuals, and links human rights to environ-

mental protection. The implications of the Aarhus Convention for environmental due dili-

gence obligations will be discussed below.  

 

The discussion of corporations’ environmental due diligence obligations under the OECD 

Guidelines, in the following, will focus upon the principles of sustainable development, pre-

vention and precaution, as these are promoted in chapter VI.   
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3.3 Sustainable development as part of environmental due diligence in the 

OECD Guidelines’ chapter VI 

 

Chapter VI, as mentioned, starts by stating that TNCs should “…take due account of the need 

to protect the environment, public health and safety, and generally to conduct their activities 

in a manner contributing to the wider goal of sustainable development.”
226

 (Emphasis added.)  

 

Sustainable development is the overarching goal underlying chapter VI, and requires particu-

lar attention by multinational enterprises. This is supported by the commentary to chapter II, 

which observes that TNCs activities should be conducted in accordance with the principle of 

sustainable development, and that the key to achieve sustainable development is “…links 

among economic, social, and environmental progress…”
227

  

 

The Guidelines define sustainable development as the balancing of economic, social and envi-

ronmental concerns, but offer no further guidance as to the integration of these factors. As 

such, the implications of the principle of sustainable development in the context of the OECD 

Guidelines are uncertain.  

 

However, chapter VI gives some indications as to how sustainable development should be 

integrated into corporate practices. Paragraph 1 in chapter VI recommends corporations to 

“(e)stablish and maintain a system of environmental management appropriate to the enter-

prise”, including regular monitoring, collection and evaluation of environmental impacts of 

activities, as well as the establishment of measureable objectives.
228

 The commentary to chap-

ter VI emphasises that “sound environmental management is an important part of sustainable 

development”, underlining that this is increasingly perceived as both a business responsibility 

and opportunity.
229

 It goes on to say that “(i)mproving environmental performance requires a 

commitment to a systematic approach and to continual improvement of the system.”
230

 Hence, 

sustainable development entails that environmental due diligence includes a responsibility for 

TNCs to maintain sound management systems, which is in accordance with the already dis-

cussed holistic ecosystem approach. 
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Moreover, chapter VI’s paragraph 6 encourages TNCs to “(c)ontinually seek to improve cor-

porate environmental performance”, for instance by adopting “technologies and operating 

procedures in all part of the enterprise that reflect standards concerning environmental per-

formance in the best performing part of the enterprise”,
231

 and by developing more environ-

mentally friendly technology.
232

 Thus, similar to the UN Global Compact, the OECD Guide-

lines appear to promote the principle of sustainable use, which, as discussed, forms part of 

sustainable development.  

 

On the other hand, the Guidelines do not explicitly establish that there are limits to the princi-

ple of sustainable development, as discussed above in relation to its core. It states that corpo-

rations should attempt to establish “measurable objectives”, and “where appropriate, targets 

for improved environmental performance and resource utilisation”, which should be periodi-

cally reviewed.
233

 Thus the Guidelines suggest that TNCs should aim to operate in a sustaina-

ble manner, meaning with regards to long-term objectives. The idea of planetary boundaries is 

implicit in the concept of sustainability, and consequently the OECD Guidelines indirectly 

imply that multinational enterprises should attempt to conduct their activities within planetary 

boundaries. However, the Guidelines do not set explicit boundaries. As discussed above, this 

can also be because planetary limits alter in accordance with new scientific understanding and 

improved technology, and it is not possible to arrive at a fixed definition of what constitutes 

sustainable development. Hereupon, the OECD Guidelines appear to strongly suggest that 

multinational enterprises should organise their activities such that these are conducted in a 

sustainable manner, and as such implement the principle of sustainable development.       

 

In conclusion, the principle of sustainable development entails that TNCs should maintain 

sound environmental management systems and employ environmentally friendly technologies 

in accordance with best practices. Multinational enterprises should continually seek to devel-

op better technology and to conduct their activities in a sustainable manner. But the Guide-

lines include few concrete measures in relation to multinational enterprises’ sustainable due 

diligence obligations.  

 

3.4 The preventive principle as part of environmental due diligence in the 

OECD Guidelines’ chapter VI 

 

In the following the preventive principle will be discussed in the context of the OECD Guide-

lines. The focus will be on its application to TNCs.  

                                                 
231

 OECD Guidelines (2011) ,chapter VI, para 6 letter a) 
232

 Ibid, para 6 letters b) and d) 
233

 Ibid, para 1 letter b) 



46 

 

Chapter VI, in the Guidelines, does not explicitly use the term “preventive principle” but there 

are references to the principle in paragraph 3, which recommends enterprises to:  

 

“(a)ssess, and address in decision-making, the foreseeable environmental, health, and 

safety-related impacts associated with the processes, goods and services of the enter-

prise over their full cycle with a view to avoiding or, when unavoidable, mitigating 

them. Where these proposed activities may have significant environmental, health, or 

safety impacts, and where they are subject to a decision of a competent authority, pre-

pare an appropriate environmental impact assessment.”
234

 (Emphasis added.)  

 

Paragraph 3 summarises the essence of the principle of prevention, as explained previously. In 

short, the preventive principle includes a duty to do one’s best to prevent and mitigate fore-

seeable adverse environmental impacts prior to and during industrial activities. This is exactly 

what is prescribed by paragraph 3, as if refers to a duty of care in decision-making in relation 

to “foreseeable” adverse impacts, to avoid them, if possible, and if unavoidable, to mitigate 

them.  

 

Noteworthy, chapter VI defines environmental risks as including adverse impacts relating to 

“environmental, health, and safety…” Consequently, similar to chapter VI’s notion of due 

diligence in its introductory paragraph, this seems to extend the definition of environmental 

damage to involve effects on human societies.  

 

The principle of prevention in paragraph 3 is generally rather vague and abstract, and its most 

concrete measure is the EIA prescribed in cases of potentially severe environmental damage. 

Chapter VI
235

 states that “environmental impact assessment(s)” should be undertaken in cases 

where there are potentially “significant” adverse risks associated with corporations’ activities, 

or where this is required by the host state. The broad definition of risks described above also 

applies in relation to EIAs. Thus chapter VI appears to extend the normally limited scope of 

EIAs, as assessments limited to serious environmental damage, excluding effects on social, 

economic and cultural spheres,
236

 to include impacts on health and safety. However, it con-

tains no further explanations as to how this concept of risk should apply, and it is unclear 

what it specifically entails.  
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This ambiguity is potentially problematic, as lack of clarity about the different components in 

an EIA can generate deficiencies in the final product.
237

 Moreover, there exists a range of dif-

ferent EIA-like procedures addressing social elements, which may cause confusion.
238

 For 

instance, strategic environmental assessments (SEAs) assess the environmental impacts of 

policies and programs, rather than specific development projects; the trade sustainability im-

pact assessments (TSIAs) seek to identify the potential economic, social and environmental 

impacts of a trade liberalization agreement, health impact assessments (HIAs) assess the im-

pacts on human health of proposed activities; and social impact assessments (SIAs) manage 

the social consequences of planned policies, programmes and projects.
239

  

 

Furthermore, chapter VI does not offer any guidance as to when environmental risks should 

be categorised as “significant” or “serious”, which could make it difficult for TNCs to set a 

threshold for when to conduct EIAs. However, considering that chapter VI is to be interpreted 

in light of relevant international instruments, the threshold for environmental risks to qualify 

as significant in corporate practices should be based on international standards. As stated, 

international law implies a low threshold for environmental risks to qualify as significant. 

This entails that TNCs should undertake EIAs in cases concerning bigger projects, as risks are 

unpredictable and big projects normally have considerable potential to affect the environment.  

 

In conclusion, the scope and implications of the preventive principle in the Guidelines are 

uncertain and vague. The principle’s most concrete measure is the EIAs, which makes them 

central to the Guidelines’ environmental due diligence obligations for TNCs.   

 

3.4.1 EIAs in the OECD Guidelines 

 

In the following EIAs will be discussed in the context of the OECD Guidelines. For clarity, it 

will be distinguished between substantive and procedural elements relating to EIAs in the 

OECD Guidelines. The discussion will be focused on EIAs’ procedural elements, even if 

these two occasionally overlap, as this is what is prescribed by international minimum stand-

ards, as discussed previously. Moreover, the discussion in this thesis bases itself on the pre-

sumption that EIAs’ main function is to lead to better-informed and more transparent deci-

sion-making processes,
240

 in which procedural elements play the bigger part. 

 

The commentary to chapter VI states that:  
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“(e)nvironmental assessments made by the enterprise may contain a broad and for-

ward-looking view of the potential impacts of an enterprise’s activities and of activi-

ties of sub-contractors and suppliers, addressing relevant impacts and examining alter-

natives and mitigation measures to avoid or redress adverse impacts.”
241

  

 

As such, chapter VI gives some guidance with regards to the content of EIAs: EIAs should be 

broad and forward-looking, address potential impacts of the business enterprise, as well as 

potential impacts of its supply chain, in addition to examine alternative measures and how to 

prevent or mitigate adverse impacts. Thus the EIA procedure outlined by the OECD Guide-

lines reflects some of the international minimum standards that are established by the 1987 

UNEP Goals and Principles.  

 

Both the UNEP Goals and Principles and chapter VI entail that EIAs should address the po-

tential impacts of the proposed activities. Moreover, chapter VI’s phrase “broad and forward-

looking” implies assessments of long- and short-term, cumulative, direct and indirect effects, 

similar to the UNEP Goals and Principles.
242

 In addition, both instruments suggest that alter-

native measures should be assessed.
243

  

 

In contrast, the UNEP Goals and Principles also recommend that EIAs should contain indica-

tions of gaps in knowledge and uncertainties.
244

 This is not reflected in chapter VI. Further-

more, chapter VI hints at a potential responsibility for supply chains, which is not reflected in 

international environmental law.  

 

Additionally, chapter VI seemingly views EIAs mainly as instruments of risk assessments “ex 

ante”, meaning prior, to industrial activities.
245

 This stands in contrast to the “continuous” due 

diligence obligations that were promoted both by the Pulp Mills case
246

 and the UN Guiding 

Principles,
247

 as illustrated above. However, considering that chapter VI is to be interpreted in 

accordance with relevant international instruments, it seems plausible to extend a continuous 

environmental duty of care also to TNCs under the OECD Guidelines. This is also in line with 
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chapter VI paragraph 6, which encourages multinational enterprises to “continually” seek to 

improve their environmental performance.   

 

In conclusion, the EIAs prescribed by chapter VI mostly seem to be in concurrence with in-

ternational environmental law. Thus the OECD Guidelines appear to support the UNEP Goals 

and Principles as international minimum standards for EIAs, expressing universal values that 

are also potentially applicable to TNCs.    

 

3.4.2 EIAs and public participation in the OECD Guidelines 

 

As mentioned, in the Pulp Mills case, the ICJ concluded that there is no requirement under 

international environmental law to consult potentially affected people, despite this not being 

disputed by the parties. Nonetheless, international jurisprudence has found notification and 

information to be part of the principle of cooperation. In the following, participation of affect-

ed peoples and other interested parties will be discussed in context of chapter VI.   

 

Chapter VI does not explicitly link EIA processes and public consultation and participation, 

but generally encourages this. In paragraph 2 enterprises are recommended to: 

 

“a) provide the public and workers with adequate, measureable and verifiable (where 

applicable) and timely information on the potential environment, health and safety im-

pacts of the activities of the enterprise, which could include reporting on progress in 

improving environmental performance; and  

b) engage in adequate and timely communication and consultation with the communi-

ties directly affected by the environment, health and safety policies of the enterprise 

and by their implementation.”
248

 

 

Consequently, chapter VI outlines that TNCs should actively engage in dialogue with the pub-

lic at large about its environmental performance, as well as in “adequate and timely” commu-

nication and consultation with potentially affected people. The phrase “adequate and timely” 

implies that such communication should be undertaken at an early stage in the formation of 

company policies, so as to allow for the consultation to be taken into consideration in risk 

assessments. Moreover, it further implies that dialogue between the parties has to be sincere, 

meaning that there must be an actual dialogue, in which parties’ opinions are heard. This re-

flects the already discussed notion that risks should be assessed in a societal context and 

should not exclusively be based on scientific facts.  
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Chapter VI, as stated, should be interpreted in accordance with relevant international instru-

ments, and in particular the Rio Declaration and the Aarhus Convention. Principle 10 in the 

Rio Declaration confirms the importance of public participation in environmental risk assess-

ments, stating that “(e)nvironmental issues are best handled with the participation of all con-

cerned citizens, at the relevant level.  At the national level, each individual shall have appro-

priate access to information concerning the environment that is held by public authorities, 

including information on hazardous materials and activities in their communities, and the op-

portunity to participate in decision-making processes…”
249

 Thus the Rio Declaration supports 

affected peoples’ access to environmental information, as well as their right to participate in 

environmental decision-making processes. The latter is relevant in relation to EIAs, as EIA is 

a decision-making process which maps out how industrial projects should be conducted. Con-

sequently, the Rio Declaration indicates that consultation of affected communities should be 

part of EIA procedures.  

 

In relation to the OECD Guidelines, this argument is further strengthened by chapter VI’s 

reference to the Aarhus Convention. Hence, the Aarhus Convention establishes a link between 

EIAs’ procedural requirements and human rights.  

 

Article 6(2) in the Aarhus Convention states that “(t)he public concerned shall be informed, 

either by public notice or individually as appropriate, early in an environmental decision-

making procedure, and in an adequate, timely and effective manner”.
250

 “The public con-

cerned” is, in article 2(5), defined as “the public affected or likely to be affected by, or having 

an interest in, the environmental decision-making; for the purposes of this definition, non-

governmental organizations promoting environmental protection and meeting any require-

ments under national law shall be deemed to have an interest.”
251

 Consequently, the Aarhus 

Convention contains a right to environmental information for anyone with an interest in envi-

ronmental decisions, including affected communities.  

 

In this regard, the Aarhus Convention goes longer than any other human rights treaty in secur-

ing individual access to environmental information and participation in decision-making pro-

cesses.
252

 The case-law of the European Court of Human Rights (ECHR) is, for instance, 

firmly grounded within individual rights and does not extend a general right to information to 
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the public at large, nor does it apply to general decisions concerning the environment.
253

 Even 

so, the practice of the ECHR has been strongly influenced by the Aarhus Convention.
 254

 

 

Consequently, the Aarhus Convention gives rights to environmental information and partici-

pation in decision-making that are not found in other human rights treaties, but are referred to 

in the non-binding Rio Declaration in international environmental law. Thus it represents an 

area where human rights and environmental procedural principles overlap.   

 

The basis for this overlap between the fields of human rights law and environmental protec-

tion is, as discussed, that risks assessments have to be conducted on the basis of potential ef-

fects on the environment and ecosystems, as well as for current and future human societies. In 

order to undertake fair risk assessments affected communities and other humans should be 

allowed to have their opinions heard.  

 

The reasons for this is outlined in the preamble to the Aarhus Convention, which observes 

that “every person has the right to live in an environment adequate to his or her health and 

well-being, and the duty, both individually and in association with others, to protect and im-

prove the environment for the benefit of present and future generations”,
255

 and “to be able to 

assert this right and observe this duty, citizens must have access to information, be entitled to 

participate in decision-making and have access to justice in environmental matters, and ac-

knowledging in this regard that citizens may need assistance in order to exercise their 

rights”.
256

 By this statement, the Aarhus Convention seems to imply that there is a right to a 

healthy environment in international law, and that this strengthens the role of individuals in 

environmental risk assessments.   

 

On this basis, statements which emphasise the correlation between environmental risks and 

human development can be found in both environmental and human rights law. This can be 

interpreted as to imply that potentially affected communities should be consulted in assess-

ments of environmental risks, such as in EIA procedures.    

 

Furthermore, the importance of individual participation in environmental decision-making can 

be supported by both the 1966 UN Covenant on Civil and Political Rights’ and the Covenant 

on Economic Social and Cultural Rights’ articles 1(2), which recognise a right for all peoples 
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to “freely dispose of their natural wealth and resources”.
257

 (Emphasis added.) This may be 

taken to suggest that people should have a voice in the decisions concerning exploitation of 

the environment.  

 

Other principles and notions in international law may also be relevant in relation to EIAs and 

public participation. According to Professor Ruggie, TNCs depend upon a form of social con-

tract in order to operate effectively without meeting local resistance, which “can be granted 

only by communities.”
258

 The preface to the OECD Guidelines contains similar notions, 

pointing to the Guidelines as a tool “to strengthen the basis of mutual confidence between 

enterprises and the societies in which they operate…”
259

  

 

This further follows from the preventive principle’s linkage to the principles of good neigh-

bourliness and cooperation. The latter has been discussed above. Article 74 in the UN Charter 

explains the principle of good neighbourliness as that “due account needs to be taken of the 

interests and well-being of the rest of the world, in social, economic, and commercial mat-

ters”,
260

 entailing that due diligence obligations should consider neighbourly needs. This is 

further expressed in UNEP’s 1978 Draft Principles on Shared Natural Resources, which states 

that “(e)xchange of information, notification, consultations and other forms of co-operation 

regarding shared natural resources are carried out on the basis of the principle of good faith 

and in the spirit of good neighbourliness…”
261

 Consequently, dialogue is at the heart of the 

principle of good neighbourliness. Briefly, the principle of good faith entails an obligation to 

act truthfully, and the ICJ has observed that it governs the creation and performance of legal 

obligations, but does not in itself constitute a binding obligation.
262

   

 

Thus, for enterprises, the principle of good neighbourliness can be interpreted as to apply be-

tween them and local communities, instead of between nation-states. TNCs are in neighbourly 

relationships with the communities in which they operate, which support the necessity of a 

social licence as well as for dialogue with affected peoples. These obligations are further 

strengthened by the principles of cooperation and good faith.    
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Arguments in favour of the need for corporations to obtain a social licence in order to operate 

can be extracted from examples of corporate activities which have failed due to unrest among 

local populations. For instance, in Peru in 2004, TNC Newport was forced to close down its 

mining operations due to local opposition. 10 000 people laid siege to its mine. Despite sever-

al attempts, Newport failed to renew relations with the local population. Thus, in 2011, the 

single biggest investment in Peru’s history at 4.8 billion dollars was suspended when the gov-

ernment imposed a state of emergency due to public safety concerns.
263

 Another example is 

Royal Dutch Shell’s in Ogoniland in Nigeria. In 1993, 300 000 Ogoni, more than half of the 

region’s population, demonstrated publicly against Shell. Shell was forced to suspend its op-

erations in the area, and fifteen years later the Nigerian government revoked the company’s 

licence to operate the concession. Nigeria’s President stated that “there had been a total loss 

of confidence between Shell and the Ogoni people.”
264

 

 

In conclusion, there are strong implications for that public consultation should be part of the 

EIA procedures under the OECD Guidelines, even if this is not explicitly stated.  

 

3.5 The precautionary principle in the OECD Guidelines’ chapter VI 

 

In the following section, the precautionary principle in the OECD Guidelines will be ana-

lysed. The focus will be on its implications for TNCs. Chapter VI recommends multinational 

enterprises to:  

 

“(c)onsistent with the scientific and technical understanding of the risks, where there 

are threats of serious damage to the environment, taking also into account human 

health and safety, not use the lack of full scientific certainty as a reason for postponing 

cost-effective measures to prevent or minimise such damage”
265

  

 

This recommendation reflects the precautionary principle in the Rio Declaration principle 15, 

which, importantly, is directly referred to in chapter VI.
266

 Chapter VI explicitly states that the 

Guidelines are only intended to recommend how the precautionary approach should be im-

plemented at the level of enterprises, and that they do not reinterpret any existing instru-

ments.
267

 Moreover, it is outlined that the development of the precautionary approach is still 
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at an early stage, and thus “some flexibility” is needed in its application.
268

 This latter point 

seems to confirm that the status and implications of precaution are still unclear in internation-

al law, as mentioned above.  

 

As stated, the precautionary principle entails a method to address environmental risks which 

are uncertain, meaning that it cannot be scientifically proven that they are likely to occur. 

Both principle 15 in the Rio Declaration and chapter VI refer to uncertain “threats of serious 

damage”. The Rio Declaration’s principle 15 and the commentary to chapter VI
269

 also adds 

“irreversible” to this description, indicating that precaution applies to risks of a potentially 

serious nature.  

 

The formulation of threats in chapter VI prescribes that risk assessments should take “human 

health and safety” into account. A similar formulation is not found in the Rio Declaration’s 

principle 15, which simply refers to scientific assessments. Chapter VI can thus be interpreted 

as indicating a broader kind of risk assessment, in which the potential impacts on human soci-

eties has to be taken into consideration. It underlines the importance of public participation 

and consultation in risk assessments, such as EIAs.     

 

On the other hand, chapter VI also highlights the importance of scientific facts in risk assess-

ments, emphasising that risks should be “consistent with (…) scientific and technical under-

standing”. This entails that in order for the precautionary approach to apply, uncertain risks 

still have to be reasonable and not just hypothetical. In other words, it has to be theoretically 

possible that they could occur. This is in line with the general perception of the precautionary 

principle in international law, which was discussed previously.  

 

As mentioned, an essential issue associated with the preventive principle is the burden of 

proof and conflicting scientific evidence. International jurisprudence has solved this issue by 

either resorting to the principle of cooperation, ordering the parties to cooperate to find solu-

tions, or by appointing independent experts. Chapter VI gives no clear indications as to how 

this issue is to be solved in the OECD Guidelines. In light of the “flexibility” and emphasis on 

“specific context(s)”
270

 that chapter VI cautions in the interpretation of the precautionary ap-

proach, it seems like this is an open question. Consequently, their approach to conflicting sci-

entific evidence will have to be decided by the OECD National Contact Points in each specif-

ic case.  
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Both chapter VI and principle 15 in the Rio Declaration dismiss costs as a valid reason to 

postpone preventive measures in cases of serious risks that are theoretically possible but not 

necessary likely to occur. This means that TNCs cannot delay measures on the basis of eco-

nomic concerns, in situations where the criteria for precaution are fulfilled.  

 

In conclusion, the precautionary principle in chapter VI appears to imply that risk assessments 

should pay significant attention to human and societal needs. It reflects the already discussed 

necessity of potential risks to be scientifically possible, not just hypothetical. If risks are 

found, economic costs are not a valid reason to postpone preventive measures. But chapter VI 

does not outline any solution to the issue concerning conflicting evidence.  

 

3.6 Concluding remarks   

 

The overarching standard of chapter VI is that TNCs should take “due account”
 271

 to the en-

vironment, public health and safety. This implies that a form of environmental due diligence 

obligation is applicable to multinational enterprises. The principles of sustainable develop-

ment, prevention, with its subsequent EIA procedures, and precaution are part of this entailed 

environmental due diligence standards, as they are explicitly or implicitly referred to in chap-

ter VI.  

 

Sustainable development, as part of chapter VI, generally encourages multinational enterpris-

es to maintain good environmental management systems, as well as to continually work to 

apply more environmentally friendly technology in their operations. However, it contains few 

measurable objectives.  

 

Chapter VI’s notion of the precautionary approach mostly reaffirms the Rio Declaration’s 

concept of precaution. It entails that serious risks should be taken into consideration, even if 

they are not likely to occur, as long as they are theoretical possible.  

 

Prevention is a central theme in chapter VI, establishing a general duty for multinational en-

terprises to prevent and mitigate adverse impacts of their activities. In this regard, EIAs are 

the most concrete measure that is proposed by the OECD Guidelines. TNCs’ have a duty, at 

their own initiative, to undertake EIAs if risks could have significant environmental, health, or 

safety impacts. As chapter VI is to be interpreted in light of relevant international instruments, 

it seems plausible to apply a low threshold for risks to qualify as significant, following inter-

national standards. But this is rather unclear in the Guidelines. The commentary to chapter VI 
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outlines similar minimum standards for the content of EIAs as the ones found in international 

environmental law.  

 

The wording of chapter VI, in view of the Rio Declaration, the Aarhus Convention and inter-

national instruments, appears to promote consultation with potentially affected communities 

as part of EIA’s risk assessments. In this regard, chapter VI exceeds international minimum 

standards.  

 

Consequently, chapter VI contains procedural requirements for EIA procedures. Even so, the 

effectiveness of EIAs as a preventive measure is questionable. As stated, EIAs do not prohibit 

certain types of developments, but should contribute to more informed and transparent deci-

sion-making processes.
272

 The implications of the environmental norms described in the pre-

vious two chapters are so vague and unclear that without any form of accountability mecha-

nism, they are unlikely to lead to any concrete measures on behalf of TNCs.   
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4  The OECD National Contact Points and environmental 

complaints 

 

4.1 Introductory remarks 

 

This chapter starts by discussing the OECD National Contact Point (NCP) system, focusing 

on both its flaws and potential. An assessment of the NCP system is central to this thesis be-

cause it illustrates the effectiveness of the system as a mechanism for corporate environmental 

accountability.  

 

Thereafter, the chapter looks at a selection of environmental complaints brought before the 

Norwegian, British and Dutch National Contact Points (NCPs). It tries to illustrate that these 

cases contain elements of the environmental due diligence process outlined above and conse-

quently that these standards are applicable to TNCs. The NCP system can potentially contrib-

ute to the development of corporate environmental due diligence procedures, as well as to 

hold corporations accountable for violations of the OECD Guidelines.   

 

The Norwegian, British and Dutch NCPs were chosen because these are three well-

functioning compliance mechanisms, and illustrate the potential of the NCP system as a com-

pliance system. In addition, these three NCPs demonstrate that the NCP system already is a 

partially functioning mechanism for corporate accountability. However, the system faces con-

siderable challenges, which is illustrated by the fact that 14 NCPs have never received a sin-

gle complaint and several others only one.
273

    

 

4.2 The National Contact Points  

 

4.2.1 Handling of complaints 

 

In year 2000, the revised OECD Guidelines established a duty for all adhering governments to 

set up National Contact Points as “forum(s) for discussion” for matters relating to the Guide-

lines.
274

 Thus all the 45 adhering governments have a NCP. NCPs are supposed to be effective, 

impartial and should provide an “adequate level of accountability” for TNCs.
275

 Governments 
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can use different forms of organisation to fulfil these objectives,
276

 and in the NCP system 

there are six different models of organisation.
277

 The basic premise of NCPs is to handle indi-

vidual complaints relating to violations of the OECD Guidelines by TNCs. Complaints are 

normally processed by the NCP of the country in which the issues have arisen, but the home 

country NCPs can cooperate with the host country NCP to solve complaints.
278

 If an enter-

prise’s activities take place in several adhering countries all the host NCPs should agree on 

one that will take the lead in assisting the parties.
279

 Concerning issues arising in non-adhering 

countries, the home NCP can choose to pursue the complaint where this is “relevant and prac-

ticable”.
280

  

 

According to the Procedural Guidance, the consideration of a complaint before a NCP is 

composed of three stages. First, NCPs should make an initial assessment of whether the issues 

raised give grounds for further examination.
281

 Thereafter, if the complaint is taken further, 

the NCPs should offer its “good offices” to help the parties to resolve the issues.
 282

 In this 

second stage the NCPs can choose freely how they want to assist the parties, and different 

NCPs have different procedures.
283

 The US’ NCP, for instance, only proceeds if both parties 

to complaints consent to mediation, and it does not make assessments of whether violations of 

the Guidelines have occurred.
284

 The Norwegian and British NCPs, on the other hand, con-

duct a thorough examination of the facts described in the complaint, if mediation fails, and 

assess whether or not the Guidelines have been breached.
285

 Finally, NCPs should make a 
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statement or report of its conclusions in the proceedings, which at a minimum should describe 

the issues raised and the reasons for the NCPs decision.
286

  

 

4.2.2 Admissibility and environmental/human rights complaints in the NCP system 

 

Figure 1: Overview of cases submitted to the OECD (2000-2014)
287

 

 

 

 

During its first 15 years, the NCP system received around 250 complaints or “specific in-

stances” filed by communities, individuals and NGOs.
288

 As illustrated by figure 1, the num-

ber of cases has increased since the Guidelines’ latest update in 2011. The overview implies 

that there is a correlation between updates of the Guidelines (in 2000 and 2011)
289

 and num-

ber of submitted complaints.
290

  

 

This suggests that revision of the Guidelines leads to renewed interest and awareness of the 

NCP system. Seemingly, civil society has an interest in the system. However, the figure also 

shows that interest declined sometime after the year 2000 update had taken place. Declining 

interest may imply that the public is not satisfied with the NCP system’s handling of com-

plaints. Dissatisfaction with the NCP system, more specifically with the UK’s NCP, was the 
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topic of a recent article in the British newspaper “The Guardian”.
291

 The article pointed out 

that filing a complaint before an NCP was a resource-demanding and time-consuming process 

for small resource-constrained NGOs, which yielded little results, as the NCPs’ findings were 

extremely vague and inconclusive.
292

 This will be further addressed in the next section.   

 

Figure 2: Admissibility of cases in the NCP system
293

  

  

 

 

Figure 2 shows that there recently has been an increase in pending cases before the NCP sys-

tem, and that the admissibility rate is lower in the most recent cycle (2013-2014). This can 

possibly be attributed to the fact that no determination had been made on admissibility at the 

time.
294
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However, the OECD Watch’s
295

 recent report “Remedy Remains Rare” found that the rate of 

rejection of cases had increased since the updated version of the Guidelines in 2011.
296

 The 

report concluded that about 52% of all complaints had since 2011 been rejected by the NCP 

system, compared to 43% before 2011.
297

  

 

As illustrated by figure 3, under the 2000 version of the Guidelines complaints were mostly 

submitted in relation to chapters concerning environment, employment and industrial rela-

tions, disclosure and general policies. The number of environmental complaints appeared to 

be increasing before 2011, possibly reflecting a growing acceptance for the Guidelines’ ap-

plicability to environmental matters.  

 

Figure 3: Provisions most cited under the 2000 Guidelines
298

 

 

 

 

This trend changed after the revision of the Guidelines in 2011, when a human rights chapter 

was included in the Guidelines for the first time.
299

 All internationally recognised human 

rights apply under the human rights chapter, instead of merely those ratified by the host gov-

ernment, as previously was the case. This opens the door for a whole new set of complaints. 

For example, issues relating to community consultations, impeding or destroying livelihood, 

health and housing, and privacy rights have increased under the 2011 Guidelines.
300
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After the revision human rights cases have become a big category of complaints under the 

Guidelines. For instance, in 2012-2013, 32 out of 38 complaints submitted addressed human 

rights issues, and in 2013-2014, it was 27 out of 34 cases.
301

 John Ruggie and Tamaryn Nel-

son suggest that the human rights chapter has influenced the variety of cases brought before 

the NCP system.
302

 They find that there are brought more human rights cases than other forms 

of complaints, and that these have a higher admissibility rate.
303

 Ruggie and Nelson also ob-

serve a greater diversity of human rights cases than in the past, a diversification of industries 

against which cases are submitted, as well as a growing role of the Guidelines’ due diligence 

provisions.
304

  

 

The focus on human rights issues in complaints may be explained by several reasons. For 

instance, human rights obligations may encompass other areas of the Guidelines. Applicants 

may choose to submit cases concerning areas of overlap between human rights, environment 

or labour rights as a human rights complaint. Cases regarding health or destruction of liveli-

hood, which as mentioned have increased under the Guidelines, may also concern environ-

mental issues that possibly are consumed by the broad human rights category. If so, this trend 

may delay the development of environmental due diligence obligations in the NCP system. At 

the same time, the 2011 revision seems to have provided a new revitalisation for the NCP 

system.  

 

The large number of human rights complaints may further show that corporations’ responsi-

bilities in the human rights sphere are more established and known internationally, both 

among TNCs and NCPs. The prominence of the UN Guiding Principles as recommendations 

endorsed by the UN Human Rights Council is likely to have brought attention to business’ 

human rights responsibilities. For instance, the Norwegian government recently published a 

plan outlining recommendations for TNCs’ human rights obligations, on the basis of the UN 

Guiding Principles.
305

 The Norwegian NCP offers courses for TNCs about their human right 

responsibilities.
306

 Thus, at least in Norway and possibly also other places, human rights due 

diligence appears to be generally more promoted than other due diligence processes. If true, 

this illustrates the influence of international authoritative bodies in international practices, and 
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suggests that a similar endorsement of business’ environmental due diligence obligations may 

contribute to promote and clarify TNCs’ environmental responsibilities.  

 

Figure 4: Admissibility of human rights cases comparatively to other cases under the 

2011 Guidelines
307

 

 

 

 

 

 

The increasing applicability of human rights due diligence processes can further be illustrated 

by figure 5 below, which shows that in 2013-2014, chapter 4 provision number 5 was the 

most cited (this is the due diligence provision in the Guidelines’ human rights chapter).  

 

Figure 5: All human rights provisions cited under the 2011 Guidelines
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4.2.3 Effectiveness of the NCP system and implications for environmental 

complaints  

 

In “Remedy Remains Rare”, the OECD Watch found that of the 250 cases filed by communi-

ties, individuals and NGOs to the NCPs, only 35 cases (14%) had some beneficial results that 

included some measure of remedy. The report defined remedies as: a statement (either by the 

NCP or company) acknowledging wrongdoings (20 cases (8%)), or an improvement in corpo-

rate policy and/ or due diligence procedure (20 cases (8%)), or directly improved conditions 

for victims of corporate abuses (3 cases (1%)), or compensation for harm (0%).
309

 Notewor-

thy, out of 103 complaints submitted between January 2012 and May 2015, only 10 (10%) 

resulted in remedies, compared to 17% of cases prior to 2012.
310

  

 

Furthermore, “Remedy Remains Rare” identified other weaknesses with the complaint proce-

dures to the NCPs. Accessibility was outlined as the most problematic aspect for complain-

ants.
311

 Complainants face difficulties such as lack of knowledge of the OECD Guidelines, 

demanding burden of proofs, as well as risks of reprisals from companies and local govern-

ments. Especially burdensome standards of proof were a barrier, and 43 out of the 250 cases 

brought before the NCP system (17%) have been rejected on the basis of insufficient evi-

dence.
312

 As outlined above, a number of cases have also been rejected due to the refusal of 

one of the parties to participate in mediation.
313

 NCPs also have limited available resources, 

and often impose all expenses associated with cases on the parties.
314

  

 

The OECD Watch further concluded that some NCP structures contribute to a perceived lack 

of independence and impartiality. As mentioned, the NCPs can be organized in a number of 

ways, for instance as independent entities, units within one ministry, or with representatives 

from different ministries, business and stakeholder groups. Statistics suggest that structure 

plays a role in the success of the NCP, and 27 of the 35 cases (77%) that the OECD Watch’s 

report found to have some elements of remedy-related measures were produced by NCPs with 

some level of independence (UK 11 cases, France 6, Netherlands 4, Norway 4, Belgium 1, 

Denmark 1.)
315
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Another problem with the NCP process was lack of transparency. NCPs could for instance 

base decisions on information that has not been shared with both parties.
316

 In addition, some 

NCPs require complete confidentiality regarding all communication between the NCP and the 

parties, including the content of the complaints. This can discourage parties from using the 

NCPs.
317

  

 

Additional problems were found to be that NCPs flaunt the indicative timelines provided in 

the Procedural Guidance,
318

 many NCPs are not committed to making statements of non-

compliance with the Guidelines when mediation fails,
319

 and NCPs are not adequately follow-

ing up on the outcomes of final statements and agreements.
320

 As such, the NCP system gen-

erally struggles to become an efficient accountability mechanism. However, there are signifi-

cant differences between the NCPs in different countries and even variances from case to 

case.  

 

With regards to environmental complaints, they will suffer the same difficulties and issues as 

other NCP complaints. But, as illustrated in the cases below, it is possible to identify certain 

environmental standards of corporate due diligence in the NCP system. If more cases were 

assessed by the NCP it would be easier to identify clearer guidelines as to corporate environ-

mental due diligence. Importantly though, the substantive norms appear to be in place, sug-

gesting that the problem is a flawed and inefficient system of compliance, rather than lack of 

material standards.       

 

4.3 Environmental cases before the Norwegian NCP 

 

The Norwegian National Contact Point is an independent body, consisting of four experts 

with extensive experience in law and business. The experts are appointed by the Ministry of 

Foreign Affairs and the Ministry of Trade and Industry based on proposals from the Norwe-

gian Confederation of Trade Unions (LO), the Confederation of Norwegian Enterprise 

(NHO), and Forum for Environment and Development (ForUM) on behalf of civil society.
321
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Following the initial assessment, in stage two in the complaint process, if mediation fails, the 

Norwegian NCP’s will make an assessment as to whether or not the Guidelines have been 

breached. Their mandate also allows the final statement to include recommendations for fu-

ture behaviour for the company.
322

   

 

The environmental chapter of the OECD Guidelines has been part of five, out of a total of 15 

cases, which have been brought before the Norwegian NCP since 2011.
323

 These will be 

commented upon in the following. The aim is to illustrate the normative standards promoted 

by these cases, as well as the workings of the NCP system.  

 

4.3.1 The complaint against Cermaq ASA 

 

In 2009, the Norwegian Society for the Conservation of Nature/Friends of the Earth Norway 

and Forum for Environment and Development (ForUM) brought a case against Cermaq ASA. 

The Norwegian company, operating in Chile and Canada, was accused of violating environ-

mental standards of the OECD Guidelines. Its activities were claimed to be harmful to the 

livelihood of indigenous populations in both Canada and Chile, as escaped salmon from the 

company’s fish farms caused diseases to spread into rivers and destroyed local ecosystems.
324

  

 

Mediation was successfully concluded in 2011. Thus the Norwegian NCP never made an in-

dependent assessment of the complaint, and the parties’ agreed statement is the source for 

considerations of the case. Joint statements are interesting, as they contain concessions as to 

what environmental responsibilities companies admit to in relation to the Guidelines.  

 

Cermaq’s concessions, with regards to its environmental due diligence under the OECD 

Guidelines, can be structured around the already discussed notions of sustainability, preven-

tion and precaution.  

 

The principle of sustainable use appears to be the overarching goal for the joint statement be-

tween Cermaq ASA, Norwegian Society for the Conservation of Nature/Friends of the Earth 

Norway and ForUM. This is in line with chapter VI in the OECD Guidelines, as described 

above. The parties agreed that “(t)he sustainable use of natural resources, including the pre-

cautionary principle and accountability in meeting social and environmental challenges, is 

crucial for the aquaculture industry’s future.”
325

 (Emphasis added.) Precaution was thus re-
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ferred to as a way of achieving sustainable development. This will be further commented up-

on below.  

 

Cermaq conceded that the Chilean aqua-cultural industry should have been operated in “a 

more sustainable manner”.
326

 It was agreed that “(w)here government regulation does not en-

sure the sustainability of aquaculture, the industry should take its share of responsibility.”
327

 

By this, the company seemed to acknowledge a responsibility to develop the sustainability of 

Chilean aquaculture. The company further emphasised that since 2007 it had undertaken 

“constructive measures” and contributed to develop “knowledge” about how the industry 

could be made more “sustainable”.
328

 Cermaq confirmed that its activities “should be organ-

ised so as not to undermine the potential for future production based on the same re-

sources”,
329

 a statement which contains the essence of the principle of sustainable use.  

 

In the joint statement, Cermaq appeared in particular to focus on its ability to contribute with 

scientific resources, research and information to the Chilean aqua-cultural industry.
330

 For 

instance, Cermaq stated that it would contribute to the development and use of “environmen-

tally friendly technology”.
331

  

 

Cermaq looked to “best practices” in a global context in order to define standards for its oper-

ations in Chile, stating that “the dissemination of best practice across its operations globally is 

important to ensure sustainability and improvement of operating procedures.”
332

 (Emphasis 

added.) The company confirmed the relevance of the OECD Guidelines, the UN Global Com-

pact, the eight ILO Conventions and the UN Declaration of Indigenous Peoples as guidelines 

for its operations.
333

  

 

The company further considered its home-country’s regulatory framework for aquaculture 

industry as “a starting point for efforts to influence legislation in Chile.”
334

 As a general prin-

ciple, this makes logical sense, if the home-country is more technologically advanced than the 

host country, as the home country then represents the basis for TNCs’ knowledge and insight 

into good practices.  
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Both the precautionary and preventive principles are accepted by Cermaq. The company ex-

plicitly stated that in its activities “(s)ufficient account was not taken of the precautionary 

principle.”
335

 Precaution was further defined as “in the OECD Guidelines for Multinational 

Enterprises, including discussion of scientific uncertainty”.
336

  

 

Cermaq further conceded that “the company has a responsibility for people, communities and 

environment affected by its activities”.
337

 Consequently, it confirmed the wide definition of 

environmental damage which is found in the introductory paragraph in chapter VI.
338

 This 

again illustrates that environmental risks have to be assessed in a societal context.  

 

In conclusion, the joint statement indicates that Cermaq accepted some level of responsibility 

to contribute to develop a sustainable Chilean aqua-culture, especially by the transfer of best 

practice knowledge and technology. It also demonstrates that the company considers both 

internationally binding and non-binding instruments as applicable to its activities.  

 

It is, on the other hand, possible to question the effectiveness of this joint statement. In a fol-

low-up study commissioned by the complainants one year after the completion of the com-

plaint procedure, it was found that little had changed it Cermaq’s practices.
339

 These findings 

have, however, apparently been denied by Cermaq.    

 

4.3.2 The complaint against Intex Resources 

   

In 2009, “Fremtiden i våre hender” (FIVH), a Norwegian NGO, brought a complaint against 

Intex Resources ASA (Intex), a Norwegian registered mining- and exploration company. The 

complaint addressed the operation of the Mindoro Nickel mine in the Philippines by a fully 

owned subsidiary of Intex.  

 

The environmental allegations against Intex were 1) there was a risk of severe environmental 

damage if the project was materialised, and 2) this had not been appropriately communicated 

to potentially affected communities.
340

 Intex was also accused of failing to consult with indig-

enous people, indicating that the Free, Prior and Informed Consent which the company had 

obtained in accordance with the provisions of the UN Declaration on the Rights of Indigenous 
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Peoples (UNDRIP) was unsatisfactory. The company was further accused of bribery. In the 

following the focus will be the environmental aspects to the complaint.  

 

Intex had undertaken an EIA in accordance with national legislation.
341

 The question to the 

NCP was whether Intex’ EIA was conducted in a satisfactory manner, and addressed relevant 

social and environmental implications of the project. As Intex had declared its adherence to 

the World Bank/International Finance Corporations Standards and the 2011 IFC Performance 

Standard,
342

 the NCP found that the standards for Intex’ due diligence procedures had to be 

based on the OECD Guidelines in combination with these instruments.
343

  

 

The NCP started by pointing out that the OECD Guidelines established a responsibility for 

enterprises to “maintain a system of environmental management”.
344

 They found that part of 

this environmental system should be to collect and evaluate “adequate and timely information 

regarding the environmental, health, and safety impacts of their activities”.
345

 (Emphasis add-

ed.) Consequently, the NCP appeared to include consultation procedures in EIAs under the 

Guidelines. Thereafter, the NCP considered IFC Performance Standard 1, finding that this 

required a Social and Environmental Assessment to include assessments of risks and impacts 

in the “key stages of the project cycle, including pre-construction, construction, operations, 

and decommissioning or closure (…)”
346

 An EIA, according to the IFC Performance Standard 

1, should further describe all the components of the project, as well as any “associated facili-

ties” developed directly as a result of the project.
347

 The IFC Performance Standard was fur-

ther found to require EIAs to specify impact mitigation and monitoring measures, and to es-

tablish follow-up assessments and procedures for any components that are not fully defined at 

the time the EIA is conducted.
348

 The NCP stated that in the present case the “duration, size, 

and complexity of the project speak to the need for a detailed and clear EIA about key aspects 

of the project.”
349

  

 

The NCP confirmed and elaborated on several of the international minimum standards for 

EIAs that were discussed previously, affirming the importance of mapping and follow-up un-

certainties, as well as the need to prepare monitoring and mitigation measures. The NCP also 
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added an extra responsibility for supply chains, which is not part of states’ environmental due 

diligence obligations, but seems to be part of TNCs’ due diligence standards. In this, states’ 

and TNCs’ environmental due diligence processes differ. The NCP further confirmed the rela-

tivity of TNCs’ environmental due diligence obligations, stating that this will vary in accord-

ance with the size and duration of industrial projects.  

 

In the complaint, the NCP found that Intex’ EIA included detailed information of major com-

ponents to the project and altogether contained a considerable amount of baseline physical 

and biological information.
350

 Nonetheless, the EIA still failed to provide information about 

important aspects of the project. For instance, there lacked information about waste emissions, 

potential atmospheric emissions and marine pollution.
351

 In addition, there was little infor-

mation about the dam wall and associated structures, as well as about potential impacts of the 

maintenance road and bridges, particularly whether they would run through wetlands and bio-

diversity areas.
352

 The NCP set a high standard for the substantive content of the EIA, stating 

that “(t)o fulfil its objective, the EIA needs to be comprehensive; focus on the identification, 

clarification and objective analysis of issues; and be well-illustrated.”
353

 On this basis, the 

NCP concluded that Intex’ EIA was “lacking on several points”.
354

 This was seen as a poten-

tial breach of the OECD Guidelines, as an insufficient EIA will prevent the public from re-

ceiving “adequate and timely information” on the environmental, health and safety impacts of 

the project.
355

 This demonstrates the interconnection between sufficient EIAs and public par-

ticipation, as the latter is based on former.  

 

In the case against Intex, the NCP set quite strict requirements to the content of EIAs. EIAs 

should generally stand in correlation with the size and potential risks associated with industri-

al projects and the bigger the project, the bigger the risk. Hereupon, TNCs should be prepared 

to undertake quite comprehensive EIAs in relation to big projects, are they to fulfil their envi-

ronmental due diligence obligations under international instruments.  

 

In relation to the quality of the environmental information Intex had given to the public, the 

NCP based itself on the OECD Guidelines’ recommendation of providing “adequate and 

timely information” to the public.
356

 The IFC Performance Standard’s recommendation of 
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early disclosure of companies’ EIAs was also noted.
357

 And the NCP observed that the “key 

objective” with EIAs should be to provide information to the public, and concluded that “(t)he 

deficiencies identified in the EIA reduce its value in providing information to affected com-

munities and other interested parties.”
358

 To the NCP, there appears to have been a clear cor-

relation between the properly conducted EIAs and the fulfilment of the Guidelines’ recom-

mendation of providing “timely and adequate” information to the public. This demonstrates 

an area where there is overlap between substantive and procedural requirements in environ-

mental law. If the substantive elements of EIAs are lacking, then the procedural requirements 

of conducting EIAs and engaging in public consultation cannot be fulfilled. On this basis, the 

NCP in the present case clearly considered that public consultation should be part of the EIA 

procedures under the OECD Guidelines.  

 

Furthermore, the right of indigenous peoples to consultation and cooperation seemed in the 

present case to strengthen the arguments in favour of public consultation. It further gave indi-

cations as to the requirements to satisfactory public consultation. Intex was found to have 

failed to engage in satisfying consultation with affected local communities. The company 

ought to have consulted all indigenous groups that potentially could be affected by the project. 

This included peoples affected by both the mine and the related infrastructure. Intex should 

also at an earlier stage of the project planning have “systematically investigated whether in-

digenous groups other than (the two they had consulted) could be impacted by all project 

components.”
359

 The company should further have “investigated if the groups with which they 

have consulted are legitimate representatives of all the affected indigenous peoples.”
360

 Con-

sequently, the NCP expected the company to undertake consultations with all potentially af-

fected communities, not just a select few.  

 

The NCP further criticised that the EIA has not been made generally available to the public. 

Governors and mayors in the two relevant provinces have not seen it, it has not been made 

available online or translated into Tagalog or Mangyan dialects.
361

 It was also noted that in-

formation available online was of little help to the locals, as most Mindorenos did not have 

access to internet.
362
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Intex had conducted information campaigns in relevant areas. However, the NCP found no 

evidence that it had been explained to the local population whether proposed mitigations 

would be sufficient to prevent an increase of landslides, the contamination of water sources, 

where and how waste disposal will be carried out, the location of the processing plant, details 

related to the conveyor route, and other transportation issues. The NCP observed that “such 

information should be made available to the local population at an early stage of the project in 

accordance with the OECD Guidelines and IFC Performance Standard 1.”
363

 It was concluded 

that “the lack of a readily available EIA and other environmental and social information 

makes it difficult for the affected community to evaluate whether to support (the project)”.
364

 

Intex had therefore failed to provide “adequate and timely information” on the environmental, 

health and safety impacts of the project. Hence, the NCP established relatively strict criteria 

for TNCs’ consultation with potentially affected communities, requiring that they have an 

open and informed dialogue with the locals.  

 

In conclusion, the case against Intex established quite strict criteria for TNCs both in relation 

to EIAs and consultation with potentially affected communities. It may be questioned if the 

standard of due diligence in this case borders to objective responsibility, as the criteria dis-

cussed by the NCP are strict and do not seem to take the NCPs’ resources into account. Im-

portantly in this regard, the case concerned a big and risky mining project in a “vulnerable” 

environment, as emphasised by the NCP.
365

 In other words, this is likely to be the strictest 

standards provided for by the Guidelines, as this case concerned one of the most risky projects 

a TNC can undertake.   

 

4.3.3 The complaint against Sjøvik AS 

 

The Norwegian Support Committee for Western Sahara accused the Norwegian company 

Sjøvik AS of violating the human rights chapter in the OECD Guidelines.
366

 Mediation was 

successfully concluded in the case.  

 

This case is interesting for the purposes of this thesis because it contains remarks relating to 

the concurrence between human rights and environmental due diligence standards. In their 

joint statement, the parties agreed that “the recently endorsed UN Guiding Principles and the 

new chapter on human rights in the OECD Guidelines provide a good platform for efforts 
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relating to human rights and the environment.”
367

 The parties further observed that “(u)nder 

the OECD Guidelines, companies are required to carry out risk and environmental and social 

impact assessments/ due diligence, so that they can be sure and can document that they are not 

violating, or aiding and abetting other actors in the violation of, human rights or environmen-

tal norms.”
368

 And Sjøvik AS stated that it would “carry out an environmental and social im-

pact assessment for its activities based on the principles set out in the OECD Guidelines and 

the recently enacted UN Guiding Principles on Business and Human Rights.”
369

  

 

Consequently, the parties appeared to assume that the human rights due diligence provisions 

in the UN Guiding Principles are potentially applicable to environmental issues. This is inter-

esting, as it demonstrates that human rights and environmental protection sometimes overlap. 

In addition, it could be taken as an indication of the similarities between human rights and 

environmental due diligence processes, as discussed previously, implying that these processes 

in some cases can be combined.  

 

4.3.4 The complaint against Norconsult AS 

 

Similarly, in 2013, the Norwegian Association for International Water Studies (FIVAS) filed 

a complaint against the Norwegian TNC Norconsult for its involvement in hydropower pro-

jects in Sarawak in Malaysia. The complainants claimed that Norconsult failed to uphold its 

human rights responsibilities. Mediation was successfully concluded, and in their joint state-

ment the parties made some comments which elaborate on the overlap between human rights 

and environmental due diligence procedures. It was stated that “(m)ajor hydropower projects 

can have severe negative consequences for indigenous populations and the environment in 

project areas.”
370

 Thus “(i)t is important that the social and environmental consequences are 

reduced to a minimum and that hydropower projects consider and respect indigenous people’s 

rights and are carried out on the basis of the most stringent requirements for safety and respect 

for the community.”
371

 (Emphasis added.) They further agreed that TNCs should 

acknowledge the internationally recognised rights of those who are affected, and that this en-

tailed “carrying out risk-based due diligence reviews, endeavouring to prevent or mitigate 

adverse impact, being open about predicable risk factors and consulting stakeholders in ac-

cordance with the OECD Guidelines and the human rights conventions.”
372
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Hence, the parties in this complaint also seemed to consider human rights and environmental 

due diligence processes as tightly interconnected, finding the main components to be the same 

in both procedures: prevention, mitigation and consultation. Again, this could be taken to re-

flect the development of similar global norms in relation to TNCs’ due diligence obligations 

in both these fields.  

 

4.3.5 The case against Posco, ABP/APG and NBIM 

 

In 2013, four NGOs lodged a complaint against Posco, a South Korean company, and two of 

its investors, the Norwegian Bank Investment Management (NBIM), the Dutch Pension Fund 

and its pension administrator. It was claimed that these parties had violated both the human 

rights and environmental chapters of the OECD Guidelines.
373

 Despite both the environmental 

and human rights chapters being part of the complaint, the Norwegian NCP chose to focus on 

the human rights aspects of the case. The Norwegian NCP’s limited its assessment to whether 

NBIM had breached the OECD Guidelines. In this case, the NCP found that the OECD 

Guidelines apply to the financial sector, and consequently they also apply to minority share-

holders, such as NBIM.
374

  

 

The NCP explicitly stated that “(e)nvironmental issues are also relevant to this Specific In-

stance and the Environmental Chapter of the OECD Guidelines with the 2011 update includes 

due diligence requirements.”
375

 Thus the NCP confirmed the existence of specialised envi-

ronmental due diligence obligations in the OECD Guidelines, and hinted that these environ-

mental standards may have been relevant to the case.   

 

As such, environmental due diligence appears to have been applicable in all of the last three 

discussed cases. It is noteworthy that the NCP in all three cases rather chose to focus on the 

cases’ human rights implications. This can be taken to support the above discussed theory that 

human rights cases sometimes encompass other forms of complaints.  
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4.3.6 Rejected or pending cases potentially concerning environmental due diligence 

 

The following section is intended to illustrate some of the issues in relation to the NCP sys-

tem, as discussed above.  

 

In 2011, 129 Roma in Kosovo claimed that the Norwegian Church Aid (a NGO) was in 

breach of the OECD Guidelines on general policies, human rights and environment because 

they did not prevent exposures to serious and lethal health risks caused by detrimental condi-

tions in one of its camps. It was claimed that NCA had failed its due diligence responsibility 

to prevent several cases of lead poisoning, causing at least three deaths.
376

 Noteworthy, this 

complaint also concerned an issue that potentially could be classified as both a human rights 

and an environmental problem. The case was rejected because the Norwegian Church Aid did 

not qualify as a company under the OECD Guidelines.   

 

In 2012, Climate Network and Concerned Scientists accused Statoil of breaching its environ-

mental due diligence obligations under the Guidelines, as its involvement in Canadian oil 

sand industry contributed to climate changes.
377

 The complaint was rejected because it was 

directed against Canadian policies rather than corporate practice, which was outside the scope 

of the OECD Guidelines.
378

 This case illustrates that it can be difficult to distinguish between 

government policies and corporate practices in environmental cases. If there is no internation-

al consensus with regards to acceptable environmental standards in an area, it is very difficult 

to impose stricter standards on TNCs than those that follow from national legislation. To do 

so can, for instance, interfere with states’ sovereign right to exploit their natural resources
379

 

by imposing political choices on national economies.  

 

In 2013, Jijnjevarie Sami Village claimed that Statkraft AS, a Norwegian state-owned compa-

ny, violated the human rights, general policies and environmental chapters of the OECD 

Guidelines. The complaint mainly centred on Statkraft’s alleged failed consultation process in 

relation to local communities.
380

 After submission of the complaint, dialogue was renewed 

between the parties. The case was put on hold.
381

 Thus the case mainly illustrates that public 

consultation can be both a human rights and an environmental issue.  
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4.4 Selected environmental cases before the Dutch NCP 

 

The Dutch NCP is an independent body consisting of four experts and four advisory members 

from different government ministries. It follows the same procedure as the Norwegian NCP in 

its evaluations of complaints against TNCs. But the Dutch NCP differs from the Norwegian 

NCP by that it, as standard practice, publishes a brief evaluation of the implementation of the 

agreements and/or recommendations on its website one year after the final statement. In the 

following, two selected environmental complaints which were processed by the Dutch NCP 

will be discussed, focusing on the environmental due diligence standards they entail, as well 

as what they reveal about structural weaknesses in the NCP system.   

 

4.4.1 The complaint against Pilipinas Shell Petroleum Corporation 

 

In 2006, three NGOs brought a complaint before the Dutch NCP against Pilipinas Shell Petro-

leum Corporation (PSPC), a Philippine subsidiary of Royal Dutch Shell. PSPC was accused 

of violating the chapter in the OECD Guidelines concerning bribery, lack of disclosure and 

environment.
 382

 The environmental complaint involved alleged failure to provide information 

on potential environmental, health and safety impacts of activities, and failure to adopt con-

tingency plans for serious environmental and health damage. Mediation failed in this case, so 

the Dutch NCP assessed the complaint.
383

  

 

The NCP first considered the alleged failure to provide “adequate and timely” environmental 

information. In this regard, the NCP criticised the ambiguity of the OECD Guidelines, stating 

that they require “only vaguely specified corporate action such as ‘adequate and timely con-

sultation’ (…) without further appraisal of what constitutes adequate and timely infor-

mation.”
384

  

 

In order to solve this ambiguity, the NCP reasoned that “one can either look at what consti-

tutes (…) an adequate and timely consultation under the local circumstances, or from the per-

spective of the homeland.”
385

 But the NCP observed that “(c)ompanies may advocate local 

practice as the leading perspective, but this would not further the objective of the OECD 

Guidelines – good corporate conduct in a level playing field – at all. Therefore, the NCP un-

derlines that the OECD Guidelines imply that the standard for communication with stake-

holders should be derived from the practices and legal systems common to the home OECD 

                                                 
382

 Pilipinas Shell Petroleum Corporation (2009) 2-7 
383

 Ibid 23 
384

 Ibid 10 
385

 Ibid 



77 

 

countries, and not from local practices and legislation.”
386

 As such, the NCP found that the 

OECD Guidelines ought to be interpreted in light of their objective of encouraging “good 

corporate conduct in a level playing field”,
387

 concluding that home countries’ common legis-

lation should be the basis for standards in the Guidelines. By this, the NCP appeared to elabo-

rate on the position of the parties in the joint statement in the Cermaq case, in which the 

TNC’s home country’s legislation was considered as a starting point to evaluate corporate 

practices.  

 

In its assessment of whether PSPC had complied with its responsibility to inform the public of 

health, safety and environmental risks, the NCP started by assessing the known risks associat-

ed with the oil deposits. It found that there was little concrete information available as to po-

tential environmental or health risks. Scientifically speaking, it was uncertain whether the 

increased levels of certain aromatic hydrocarbons in the air could be attributed to the opera-

tion of the project.
388

 But the NCP still chose to consider whether PSPC had fulfilled its duty 

to consult and inform potentially affected communities. Consequently, the NCP appeared to 

take a precautionary approach to companies’ duty to inform local communities. Consultation 

should take place, even if risks are uncertain, if they are scientifically possible and have the 

potential to cause serious damage.  

  

The NCP noted that the company had made efforts to inform local communities, such as set-

ting up a website, and undertaking community information and capacity-building pro-

grammes. But, similar to the findings in the complaint against Intex, the NCP found that in-

formation campaigns had only involved three communities immediately adjacent to PSPC. It 

was observed that “(g)iven that other Pandacan communities are also potentially at risk, albeit 

possibly to a lesser extent, NCP strongly recommends that PSPC expand its information pro-

gramme and consultation to other potentially affected communities in Pandacan.”
389

 As such, 

similar to in the Intex case, the NCP concluded that all potentially affected communities 

should be included in the duty to consult in the OECD Guidelines. In both cases the duty to 

consult was considered to contain substantive elements.   

 

Furthermore, the NCP criticised the form of communication that the company had with stake-

holders, saying that it had “too much of an information-giving nature, instead of substantive 

consultations and discussions of risks and responses.”
390

 Hereupon, the NCP stated that there 
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was need for more dialogue. Thus the NCP set substantive criteria to the form of communica-

tion between TNCs and affected communities, establishing that consultations ought to be ac-

tual discussions where potentially affected communities have a chance to be heard.  

 

The NCP then considered PSPC’s alleged lack of contingency plans in its undertaking of the 

project. It was assessed whether the measures that PSPC had implemented between 2003 and 

2006 to scale down and restructure its operations in Pandacan were in accordance with the 

company’s worldwide environmental and safety standards, including proper clean-up and 

disposal of toxic waste.
391

 No direct breach of the Guidelines was observed, but the NCP 

found that it could not be confirmed that the company had “operated in accordance with the 

strictest environmental and safety standards prior to the clean-up.”
392

 The implemented 

measures had not been taken as “a matter of good practice to apply the best of health and safe-

ty measures in every country where the multinational in question is operating, as recommend-

ed in the OECD Guidelines”,
393

 but as a result of local regulation passed by the city council to 

address the situation. In this regard the NCP commented that “for an OECD-country-based 

multinational it is not enough to simply comply with local law and permits; in specific in-

stances, the OECD Guidelines should be taken as the more authoritative guide to proper con-

duct.
394

  

 

In conclusion, the NCP assumed substantive obligations on TNCs to consult from the OECD 

Guidelines, confirming the standards outlined in the above discussed Intex case. The NCP 

further remarked that common standards for the OECD countries should be the interpretative 

basis of the Guidelines, and that OECD-based TNCs should strive to conduct their global op-

erations in accordance with such best practices. However, the NCP concluded that it did not 

have sufficient information to declare a breach of the Guidelines in the present case.
395

   

 

4.4.2 The complaint against Shell in the Niger Delta  

 

In 2011, Amnesty International, Friends of Earth International and Friends of Earth Nether-

lands submitted a complaint against Shell before the Dutch NCP. The NGOs alleged that 

Royal Dutch Shell violated the OECD Guidelines by providing misleading information about 

causes of oil spills. It was claimed that Shell based its communications on biased and non-

verified information, failing to provide reliable and relevant information to external stake-
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holders.
396

 Mediation was unsuccessful, so the NCP conducted an assessment of the com-

plaint. This is the basis for the discussion below.  

 

The NCP placed constraints on its evaluations of the facts in the case, because there had not 

been “undertaken a mission to verify the information that has been provided for” by any of 

the parties or the NCP.
 397

 Hence, the NCP found that “information on spills and spill cause 

determination procedures apparently allow for different interpretation.”
398

 The facts of the 

complaint were therefore considered unclear.  

 

Due to the uncertainty of the facts, the NCP restricted its assessment to more general remarks. 

It observed that “there is a role to play for the parent company when international governance 

standards require more than just compliance to local law.”
399

 And in the specific case, the 

NCP recognised that “under the OECD Guidelines (Royal Dutch Shell) cannot ignore its ul-

timate responsibility and accountability concerning local operations of (Shell Petroleum De-

velopment Company of Nigeria Limited).”
400

 The NCP further commented that it agreed with 

the UN Guiding Principles in that “leadership from the top is essential”.
401

 This meant, ac-

cording to the NCP, that “the parent company of a multinational, e.g. (Royal Dutch Shell), has 

to actively stimulate pro-active observance of its subsidiaries to the OECD guidelines for mul-

tinational enterprises.”
402

 At a general basis, the NCP seemed to find that parent companies 

have the ultimate responsibility for ensuring that its subsidiaries operate in accordance with 

international norms. Hinting that such a responsibility would apply to Shell in the present 

complaint, the NCP still did not draw any conclusions in this regard. As such, the NCP shifted 

a considerable burden of proof onto the complainants, making it hard to bring similar claims 

before the NCP in the future.  

 

In light of the dissenting opinion of Judges Simma and Al-Khasawneh in the Pulp Mills case, 

this could be viewed as a failure on behalf of the NCP to take account of the precautionary 

principle. As discussed, the two judges argued that the precautionary principle entails that 

courts and tribunals should make independent assessments of evidence.
403

 Since the NCPs 

often have limited resources available to them, this may be taken to imply that they should 
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shift the burden of proof to the stronger party, in this case Shell. However, as the status and 

implications of the precautionary principle in international law are so unclear, this is a highly 

questionable assumption.  

 

Noteworthy, the NGOs that launched the complaint against Shell were unsatisfied with the 

above described NCP procedure. Their dissatisfaction caused them to withdraw another com-

plaint that they had also brought before the NCP concerning Shell’s activities in the Niger 

Delta. The NGOs stated that their primary reason for withdrawal was that they felt “that there 

had been no meaningful consideration of evidence presented and the NCP was unable to pre-

vent Shell form obstructing the OECD process.”
404

 From this, the NCP system, if to become 

an effective accountability mechanism for implementation of the OECD Guidelines, may 

need to review its procedures relating to evidence.   

 

4.5 Selected environmental cases before the UK’s NCP 

 

The British NCP is based in the Department for Business, Innovation and Skills. Its work is 

overseen by a board, which includes four external members from the business sector, trade 

unions and NGOs.
405

 The British NCP’s structure is unique among its peers and its external 

steering board has helped to create some degree of independence.
406

 Its complaint procedure 

is similar to the Norwegian NCP, with the difference that the UK’s NCP can request follow-

up statements from the parties.
407

 In the following two selected environmental complaints 

before the British NCP will be outlined, analysing their standards for corporate environmental 

due diligence.  

 

4.5.1 The complaint against SOCO International plc 

 

In 2013, WWF
408

 brought a case against SOCO, a British TNC, alleging that SOCO conduct-

ed illegal oil exploration activities in the Virunga National Park in the Democratic Republic 

of Congo (DRC).
409

 In “Remedy Remains Rare”, the SOCO complaint is described as one of 

the most successful cases in the history of the NCP system.
410

 Mediation was successfully 
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concluded in the complaint, and the parties’ joint statement is the basis for the discussion be-

low.  

 

Uniquely in the NCP system, SOCO agreed that it would “complete our existing operational 

programme of work in Virunga (…) within approximately 30 days of the date of this state-

ment.”
411

 The company thus committed to end their current activities within the national park 

due to the risk of environmental damage. SOCO further committed “not to undertake or 

commission any exploratory or other drilling within Virunga National Park unless UNESCO 

and the DRC government agree that such activities are not incompatible with its World Herit-

age status.”
412

 By this, the TNC bound its ability to conduct future activities within the pro-

tected area. Indirectly the company seemed to agree that it was impossible to undertake indus-

trial activities in this vulnerable area without compromising environmental concerns. SOCO 

also accepted that UNESCO had to concede to any future operations in this area. This is inter-

esting, as the company appeared to recognise that its activities would have to be in accordance 

with international norms, instead of merely national legislation.  

 

In addition, SOCO committed “not to conduct any operations in any other World Heritage 

site.”
413

 Further stating that “(t)he company will seek to ensure that any current or future op-

erations in buffer zones adjacent to World Heritage sites, as defined by the national govern-

ment and UNESCO, do not jeopardise the Outstanding Universal Value for which these sites 

are listed.”
414

 As such, SOCO made general commitments in relation to its future business 

dealings, implicitly recognising the special status of World Heritage sites and that activities in 

these areas often represent unacceptable environmental risks that are difficult to compensate 

by preventive measures.  

 

The company further assured that “when we undertake environmental impact assessments and 

human rights due diligence, the processes we adopt will be in full compliance with interna-

tional norms and standards and industry best practice, including appropriate levels of commu-

nity consultation and engagement on the basis of publicly available documents.”
415

 Conse-

quently, the company hinted that EIAs are essential for TNCs to fulfil their environmental due 

diligence obligations, indirectly comparing EIAs to the concept of human rights due diligence 

as can be found in the UN Guiding Principles. This implies that these two procedures fulfil 

the same purpose in two separate fields. It is also noteworthy that SOCO referred to interna-
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tional norms and standards, as well as industry best practices, as the basis for EIAs and human 

rights due diligence processes. This implies that the company recognised relevant internation-

al instruments as essential guidelines for corporate practices.  

 

In conclusion, SOCO made several specific commitments with regards to its present and fu-

ture business undertakings in the above described joint statement. This makes it easier for 

both the company and others to know if they in the future follow the agreement. The company 

further seemed to assume that international norms and standards were the appropriate guide-

lines for good business practice. This can be taken to affirm the potential applicability of in-

ternational instruments to TNCs.  

 

4.5.2 The complaint against BHP Billiton in Mozambique 

 

In 2012, on behalf of several NGOs, Justica Ambiental (JA) brought a complaint against the 

British mining company BHP Billiton PLC before the UK’s NCP. JA accused BHP Billiton 

of violating the human rights and environmental chapters of the OECD Guidelines. The 

grounds for these allegations were BHP’s plan of bypassing for six months the fume and gas 

treatment centres for its aluminum smelter in Mozambique.
416

 JA claimed that this project 

constituted two violations of the OECD Guidelines: 1) by an inadequate environmental man-

agement plan produced by Mozal, the subsidiary of BHP, 2) by insufficient consultations with 

potentially affected communities.
 417

 Mediation was rejected in the case,
418

 so the British NCP 

assessed the complaint. Its assessment is the basis for the discussion below. Only the envi-

ronmental aspects of the complaint will be addressed.  

 

The NCP started by assessing whether Mozal’s environmental management system was satis-

factory. It first considered whether Mozal’s choice of bypassing its fume treatment centres 

had been sufficiently researched before the project was decided. Mozambique’s Ministry for 

Coordination of Environmental Affairs had granted Mozal a special authorisation to conduct 

the bypass on the basis of information from the company. This information was kept confi-

dential by Mozal and BHP Billiton. But as the special authorisation had been confirmed by 

the Administrative Court of Mozambique, the NCP found it sufficiently proven that it was 

conducted on credible information. The information was further attributed to researchers at 

Eduardo Mondlane University in Maputo.
419
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The NCP further considered different measures instated by Mozal as evidence of a satisfacto-

ry environmental management plan. For instance, the NCP placed weight on that in Mozal’s 

presentations the goal for the project was described as “zero harm”. The NCP emphasised that 

the company’s definition of zero harm as “(m)anaging and controlling environmental aspects 

to ensure that no harm comes to people and/ or the environment”, was based on the standards 

of the World Health Organization.
420

 Moreover, the NCP noted that an internal message from 

Mozal to its employees had stated that “(t)his project will be measured in accordance with the 

standards of the World Bank, the World Health Organisation as well as ISO 14001. (…) Part 

of Mozal’s monitoring (…) is to measure the emissions and ambient concentrations on a regu-

lar basis against World Bank and World Health Organisation standards. These international 

standards consider the cumulative effects over a 75 exposure year period. We target to meet 

or exceed these international standards.”
421

 Mozal’s references to internationally accepted 

standards were thus considered proof of its satisfactory environmental management system.  

 

In their comments to Mozal’s management plan, BHP promoted that it contained assessments 

of environmental, occupational, social, and financial impacts of the project, as well as evalua-

tions of the duration of the bypass.
422

 Thus properly undertaken EIAs, among other risk as-

sessments, were considered as central to legitimise Mozal’s management system. This illus-

trates that EIAs are central in TNCs’ environmental due diligence processes, representing a 

way for multinational corporations to “know and show” that they have fulfilled their duty of 

care. With regards to the content of EIAs, BHP Billiton placed significant emphasis on the 

fact that different alternative options to the bypass had been investigated, claiming that this 

meant that the best alternative had been chosen.
423

 Thus BHP seemed to confirm that EIAs 

should contain assessments of alternatives as part of their environmental due diligence pro-

cess. Hereupon, the NCP found Mozal’s environmental management system to be satisfacto-

ry.  

 

Thereafter the NCP considered whether BHP had engaged in “timely and adequate” consulta-

tion with local communities potentially affected by the bypass. It was found that at least one 

stakeholder meeting had taken place prior to the special authorisation of the project by 

Mozambique’s government. Afterwards stakeholders had been given Mozal’s contact infor-

mation in case they had further enquiries. The NCP concluded that there had been interaction 

and several meetings between Mozal’s employees and local communities prior, during and 

                                                 
420

 Ibid 15 
421

 Ibid 
422

 Ibid 14 
423

 Ibid 



84 

 

after the bypass.
424

 However, the NCP expressed concern because English had been the main 

language of communication in these meetings between Mozal and civil society. But the NCP 

established that as translation services had been available during the meetings the use of Eng-

lish was acceptable.
425

 Hence, the NCP also in this case set up substantive elements in relation 

to the duty to consult in the OECD Guidelines, as well as implying that consultation should be 

part of the EIA procedures.  

 

By this, BHP appears to represent an example of properly conducted environmental due dili-

gence obligations. This shows that the NCP system can establish standards for good corporate 

practices.  

 

4.6 Concluding remarks  

 

In general, the structural and functional differences of the OECD NCPs appear to set the 

foundation for an inconsistent compliance system. Theoretically, the NCP system has the po-

tential to provide accountability mechanisms for corporate activities. The non-binding OECD 

Guidelines regulate many of the most central areas of business and could potentially form a 

basis for global best practices. However, without a working system of compliance to uphold 

and establish standards for corporate behaviour, this is unlikely to develop.  

 

In relation to environmental complaints, the normative standards in the OECD Guidelines are 

based on principles in international environmental law, but these principles have an abstract 

and vague nature. If interpreted by authoritative bodies they may still develop into concrete 

and workable obligations. In the complaints assessed by the NCPs, norms for environmental 

due diligence obligations can be identified, such as precaution, sustainability, prevention, 

EIAs and the duty to consult. Being a procedural requirement, EIAs are the most specific of 

these normative standards and potentially one that can be tested by civil society and others. 

The EIA procedures have many of the same features as the human rights due diligence pro-

cess established by the UN Guiding Principles. As such, EIAs may potentially be a way for 

TNCs to “know and show” that they have respected their environmental due diligence obliga-

tions.  

 

The strength of EIAs in this regard, is that they represent a way of combining substantive and 

procedural requirements. This is demonstrated by the above described cases, in which the 

quality of EIAs and their public consultation procedures were evaluated. In relation to the 
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OECD Guidelines, public consultation seems both to be an independent requirement, as well 

as a required element to the EIA procedures. EIAs potentially also represent a way of making 

more concrete requirements on the basis of other principles of international environmental 

law, such as precaution and sustainability. The above discussed joint statements, read in com-

bination with global CSR movements such as the UN Global Compact, imply that TNCs are 

inclined to recognise and accept that such universal environmental principles apply to their 

activities. Thus the potential for workable and more defined environmental due diligence ob-

ligations is present in the OECD Guidelines.  

 

On the other hand, in order for such standards to develop, the NCP system would have to de-

fine clear procedural and substantive criteria as part of the EIA process. In addition, as stated, 

there has to be a functional compliance system in place, so that both push and pull factors are 

present and TNCs can avoid the prisoners’ dilemma.    

 

The current NCP system, even in relatively well-functioning NCPs such as the Norwegian, 

Dutch and British NCPs, is too flexible and unpredictable to establish clear standards for cor-

porate environmental due diligence obligations. As illustrated by above, statements from suc-

cessful mediation are often unspecific and vague on behalf of TNCs. In some cases, such as 

the SOCO complaint, this may be different, but this is the exception rather than the rule.  

 

The NCPs have not outlined clear standards for TNCs’ environmental due diligence responsi-

bilities. This is needed if the Guidelines are to become effective in relation to environmental 

protection. An example of a working system based on clear-cut corporate environmental due 

diligence standards will be outlined in the next chapter of this thesis.   
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5 Environmental due diligence as presented in the practice of the 

Norwegian Council of Ethics 

 

5.1 Introduction 

 

5.1.1 Introductory remarks 

 

The main point in the present chapter is to illustrate potential criteria for corporations’ envi-

ronmental due diligence obligations, as developed by the Norwegian Council of Ethics (the 

Council). It aims to demonstrate that the Council has developed fixed standards for when 

TNCs can be held responsible for causing environmental damage. These standards are exem-

plified by the Council’s practice.  

 

In this regard, the committee, which defined the ethical criteria that the Council bases its rec-

ommendations upon, sought to identify an overlapping consensus of ethical values that were 

consistent over time. In order to achieve this objective, the committee relied largely on inter-

nationally accepted principles, and specifically cited principles found in the UN Global Com-

pact and the OECD Guidelines.
426

 This shows that the Council’s practice is directly linked to 

the interpretation of the same principles that are discussed in the previous chapters.  

 

The Council is further relevant for this thesis as an example of a functioning corporate ac-

countability mechanism. In a global context, the Council represents a special form of account-

ability mechanism, as an investor’s advisory body on ethical investment. It is therefore a dif-

ferent mechanism to the OECD NCPs, but it is still an interesting point of comparison, be-

cause the Council applies international norms to TNCs. The possibility of holding TNCs ac-

countable, and as such create more fixed norms, is central to the development of corporations’ 

international ethical responsibilities. As stated, it is the NCP system that distinguishes the 

OECD Guidelines from many other codes of social corporate responsibility.  

 

5.1.2 The Council on Ethics and environmental cases 

 

The Council is an independent ethical advisory committee for the Norwegian Oil Fund. It 

consists of five experts who are assisted by a secretariat and has the possibility of hiring inde-

pendent consultants for the cases. Established by a royal decree in November 2004, the Coun-

cil is a unique accountability mechanism for corporate conduct, supervising and assessing the 
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ethical behaviour of the companies and their units in which the Oil Fund is invested. The 

Council can recommend disinvesting from unethical corporations or placing these under ob-

servation. The recommendations are given either on the basis of products, such as weapons 

that violate humanitarian law, tobacco, or the sale of weapons or military equipment to certain 

states.
427

 Or, alternatively, on the basis of conduct which generates an unacceptable risk that 

the company or a unit it is responsible for, are complicit in serious or systematic violations of 

human rights, serious violations of individuals’ rights in war or conflict, severe environmental 

damage, or other particularly serious violations of fundamental ethical norms.
428

  

 

Importantly, the Council’s mandate differs from the OECD NCPs’. Both of them are state-

based non-judicial mechanisms for corporate social responsibility. But the Council’s mandate 

is based upon risk-assessments of corporations’ future behaviour. Thus, even if considerable 

abuses have taken place in the past, if the future risk of abuse is deemed to be low, the Coun-

cil will take no action. The Council further investigates cases on its own initiative, on the ba-

sis of information that its secretary gets through surveillance of media and other sources’ re-

porting on companies. As the Council does hold oral hearings, the Council has been criticised 

for being one-sided and not allowing TNCs to rebut accusations.
429

 However, the Council 

invites companies to comment upon allegations before it makes statements, and it generally 

conducts extensive independent investigations of cases.
430

 In contrast, the OECD NCPs are 

set up as a form of non-judicial remedial mechanism for victims for corporate abuses. Their 

mandates are mainly based on processing individual complaints.
431

 Moreover, the OECD 

NCPs are generally obliged to initiate mediation and dialogue between the parties of a con-

flict, meaning that complaints can be settled by the parties without any independent assess-

ment of the facts. Thus the OECD NCPs and the Council have different working methods and 

mandates, and make for an interesting comparison.   

 

The Council has given a number of recommendations concerning TNCs’ environmental con-

duct and undertakings. In several of its assessments, the Council has chosen to focus on envi-

ronmental concerns rather than human rights, corruption or other alleged areas of viola-

tions.
432

 Ola Mestad, former Chair of the Council, says that this was a deliberate choice be-

cause they experienced that environmental issues were more easily attributed directly to com-
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panies’ practices. This made environmental recommendations more readily accepted among 

TNCs, the Ministry of Finance and the Norwegian Bank as corporations’ responsibility and 

grounds for exclusion.
433

 Furthermore, this is also indicated by the Council’s practice, in 

which the majority of the recommendation concern severe environmental damage: 

 

Figure 6: Overview of recommendations from the Council (per 2014)434
 

 

Seemingly continuing this trend, the new Council on Ethics has in 2015 only given four rec-

ommendations, which all of them concerned severe environmental damage.
435

 This implies 

that in the Council’s practice corporate environmental due diligence has been formed into 

applicable standards. This will be further discussed in the following.  

 

5.1.3 The criteria defining “severe environmental damage”  

 

The Ethical Guidelines for observation and exclusion of Companies from the Government 

Pension Fund Global
436

 (the Ethical Guidelines) set out the criteria for conduct-based consid-

erations of companies in section 3. In relation to corporate environmental conduct it is out-

lined that:  
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“(c)ompanies may be put under observation or be excluded if there is an unacceptable 

risk that the company contributes to or is responsible for: c) severe environmental 

damage”.
437

 (Emphasis added.)  

 

Thus the overall criterion established by section 3 c) of the Ethical Guidelines is whether 

“there is an unacceptable risk that the company contributes to or is responsible for (…) c) 

severe environmental damage”. The phrase “severe environmental damage” is abstract and 

vague on its own, but the Council has elaborated on its meaning in their practice.   

 

Starting with the recommendation about Freeport McMoRan in 2006, the Council has devel-

oped a list of seven main criteria for assessing if severe environmental damage has occurred. 

The three first of these criteria relate to how severe environmental damage should be defined, 

whereas the four others institute standards of care for TNCs in order to avoid such damage. 

Hereupon, the practice of the Council on Ethics may shed light on the substantive content of 

the concept of severe environmental damage in a corporate context, as well as on corporate 

environmental due diligence standards.  

 

The seven criteria are whether 1) the damage is significant; 2) the damage has irreversible or 

long-term effects; 3) the damage has considerable negative impact on human life and health; 

4) the damage is a result of violations of national laws or international norms; 5) the company 

has neglected to act to prevent the damage; 6) the company has implemented adequate 

measures to rectify the damage; and 7) it is probable that the company’s unacceptable practice 

will continue.
438

 This list is non-exhaustive and the Council may take other aspects into con-

sideration,
439

 but it generally seems to focus its evaluation of corporations’ environmental 

conduct on these seven criteria. Normally, one or two of them in combination is sufficient to 

conclude that there is “severe environmental damage”. In the following the seven criteria out-

lined by the Council will be discussed.  

 

5.1.4 Contribution to or responsibility for severe environmental damage 

 

The Council is to give recommendations of observation or exclusion of companies from the 

Norwegian Oil Fund on the basis of there being an unacceptable risk of them either “contrib-

utes to or (being) responsible for” severe environmental damage. In the recommendation 
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about Freeport McMoRan, the Council interpreted direct responsibility to mean that “the 

company’s acts or omissions must have caused the damage.”
440

 Direct responsibility is the 

most likely form of liability in relation to corporations’ environmental responsibilities.  

 

Complicity is explained by the Council as to “presuppose that another party is the main perpe-

trator.”
441

 This makes complicity, as defined by the Council, mostly applicable in human 

rights cases. This is because, as established by the Council, “only states can in principle be 

held liable for human rights violations. It may consequently be asserted that a company’s 

complicity can only be established in cases where it is determined that the main perpetrator of 

the same violation is a state.”
442

  

 

However, as states normally cannot be categorised as the main perpetrator in environmental 

cases, due to the vagueness and non-binding nature of international environmental law, com-

plicity is usually less relevant here.  

 

5.2 “severe environmental damage” 

 

5.2.1 Criteria 1): whether “the damage is significant” 

 

The first criterion for whether TNCs’ have breached the standards for environmental due dili-

gence has a similar wording as the above cited section 3 c) in the Ethical Guidelines, which 

addresses “severe” environmental damage. These two terms contain overlapping assessments, 

but “severe” has by its wording a higher threshold than “significant”. This implies that the 

criterion of whether damage is “significant” represents an element in a broader assessment of 

corporate conduct, at the same time as it contains implications for overall considerations be-

hind the Ethical Guidelines. As stated, the basic premise in order for environmental damage to 

be problematic in accordance with the Ethical Guidelines is that its adverse impacts have to be 

severe.  

 

In the Council on Ethics’ first recommendation about exclusion on the basis of “severe envi-

ronmental damage”, Freeport McMoRan, the Council said that “environmental damage can be 

defined as a measureable adverse change in a natural resource or in the environment caused 

directly or indirectly by external agents.”
443

 The Governmental White Paper on Ethical Guide-
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lines,
444

 the preparatory work which outlines the parameters for the Guidelines, states that the 

exclusion mechanism applies to “acts that cause considerable damage to the natural environ-

ment through pollution of air, water and soil; storage and disposal of waste or interventions 

which have severe irreversible effects on the natural environment, for example in relation to 

biodiversity, protected areas or human health.”
445

 This entails a wide definition of environ-

mental damage, which includes effects on human health, and hereby potentially overlaps with 

human rights law.   

 

But neither the preparatory work nor the Guidelines give any clear definition of what consti-

tutes severe environmental damage.
446

 According to the Council, the potentially broad defini-

tion indicates that “this must be assessed in each case.”
447

 The Council did “not find it appro-

priate to establish general criteria for defining special ecological value or which consequences 

may be acceptable”;
448

 this is because “the severity of the damage may be assessed in differ-

ent ways, depending on the affected area’s present and future functions, and whether econom-

ic, social or other values are given primary importance.”
449

 By this, the Council appeared to 

refer to the principle of sustainable development, citing its three elements. As discussed, the 

principle of sustainable development is signified by its abstract and inconclusive nature, al-

lowing for wide political considerations. The Council confirmed that in its opinion the balanc-

ing of environmental, social and economic concerns is an open question, and that integration 

of these three “cannot be made on a general basis.”
450

 Loss of ecological value might be “ac-

ceptable” if profits and/ or social gains “outweigh the benefits of preserving the area.”
451

  

 

On this basis, the Council emphasised that “in order to regard loss of ecological value as se-

vere environmental damage, the damage must be extensive, there must be degradation of spe-

cial natural heritage features, or the damage must be of importance to future generations.”
452

 

The Council further observed that “environmental damage will depend on the kind and the 

extent of the impact or the intervention, as well as the receiving environment’s vulnerability 

and resilience.”
453

 Consequently, for the Council to recognise adverse environmental impacts 
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as “significant”, something special can be required, such as for instance a biologically unique 

area, habitats for rare species, or destruction of large ecosystems.  

 

In this regard, the characteristics of the environmental area affected by corporate activities are 

central to the Council’s evaluation of its ecological value. This can be illustrated by some of 

the Council’s recommendations. For instance, in the recommendation regarding DRD Gold 

Limited’s mining operations in Papua New Guinea and Fiji, the Council emphasised that “(i)t 

is well known that riverine ecosystems are extremely vulnerable to the input of sediments in 

large quantities”.
454

 Similarly, in the recommendation concerning NTPC Limited’s construc-

tion of a large coal-fired power plant in southern Bangladesh, the Council considered that “the 

entire Sundarbans have unique environmental qualities, and that there is a special need to pro-

tect the mangrove forest in the Sundarbans generally and the world heritage sites and globally 

endangered animal species in particular.”
455

 In the recommendation concerning Ta Ann Hold-

ings Berhad’s (Ta Ann) activities that involved logging and clearing of forests in Malaysia, 

the Council commented that “these areas contain particularly important ecological values that 

are strongly threatened by deforestation and forest degradation.”
456

 The Council’s practice in 

this regard will be analysed further in the following section.   

 

This sets a relatively high threshold for environmental damage to qualify as “significant” in 

relation to TNCs, implying that for corporations to be held responsible for environmental deg-

radation this must destroy natural resources for future generations. Hence, the Council ap-

pears to establish a high threshold for TNCs to be hold responsible. As mentioned, the thresh-

old is low in relation to states for adverse environmental impacts to qualify as serious. Logi-

cally, it makes sense to have a higher threshold for TNCs’ activities than for states. This is 

because one otherwise could end up in a situation where one imposed on states’ right to ex-

ploit their natural resources
457

 by setting environmental standards for TNCs operations. In 

addition, states and multinational enterprises have different purposes. TNCs ethical responsi-

bilities come into play when states fail to do their job of safekeeping their populations or terri-

tories. Consequently, the threshold for their responsibility should be higher than states’, as 

one otherwise could transfer decision-making power in relation to natural resources from 

states to TNCs. Thus the threshold for TNCs’ responsibility is clearer in the Council’s prac-

tice than in the OECD Guidelines, where there was given no information in this regard, which 

made it plausible to assume that it is the same as for states in international environmental law.  
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5.2.2 Criteria 2): whether “the damage has irreversible or long-term effects” 

 

In Freeport McMoRan, the Council stated that “(i)rreversible effects include the loss of spe-

cies and natural areas (biodiversity), climate change, high concentrations of environmentally 

hazardous substances and radioactive substances.”
458

 Thus irreversible effects are tightly con-

nected to the vulnerability and resilience of the area in question, as discussed above. The 

Council further clarified that “(i)rreversible changes are serious due to their lasting conse-

quences”, and that also “other types of environmental damage can be regarded as severe, even 

though they are not necessarily irreversible in the strict sense of the word.”
459

  

 

According to the Council, the necessary condition for something to fulfil criterion 2 is that 

“the general damage persists over a long period of time”, and that “a clean-up will require 

vast resources.”
460

 This can be illustrated by the recommendation about NTPC Limited, in 

which the Council placed emphasis on the potential accumulation of metals in the environ-

ment, stating that “(s)everal of the most environmentally harmful metals can accumulate in 

organisms”, and that (t)his means that they remain in the ecosystem and are concentrated up 

the food chain with the result that top predators (…) may develop very high blood and tissue 

concentrations.”
461

  

 

Furthermore, in Freeport McMoRan, the Council outlined that important elements in its as-

sessments are whether “endangered species or their habitats are adversely affected, whether 

the area contains unique values in terms of biodiversity, or whether it fulfills important eco-

logical functions (water balance, protection against erosion, etc).”
462

 This seems to reflect that 

some ecosystems are more vulnerable than others, and industrial activities are more likely to 

have long-term or irreversible effects in these areas. In these kinds of areas the risk of signifi-

cant environmental damage is higher, which entails that TNCs have an increased duty of care.  

This was also an element in the assessment in the Ta Ann recommendation, in which the 

Council emphasised that there is a “documented risk that orangutans and other endangered 

species may have their habitats in Ta Ann’s licence areas.”
463

 Similarly, in the recommenda-

tion concerning China Ocean Resources’ unregulated and unreported fishing activities, the 
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Council gave “weight to the fact that China Ocean Resources engages in targeted fishing of 

shark species that are deemed threatened in a global context.”
464

  

 

Interestingly, in some cases the Council has hinted that industrial activities cannot take place 

without causing irreversible environmental damage and thus violate the Ethical Guidelines. In 

the recommendation regarding Noble Group Limited’s conversion of tropical forests into oil 

palm plantations in Indonesia, the Council noted that the island of New Guinea “is the home 

of an estimated five per cent of the world’s animal and plant species, some two-thirds of 

which are only found on New Guinea”, and that “…this raises the question of whether the 

conversion of rainforest in this part of Papua, and on such a large scale, is at all possible with-

out running a high risk of irreversible damage to biodiversity and ecosystems in these unique 

areas.”
465

 This latter statement implies that this area is of such unique ecological value that its 

destruction cannot be balanced against social or economic concerns, possibly because it also 

has to be balanced against the needs of future generations. The Council did not state this 

clearly, however. But if interpreted in this meaning, it suggests that the Council agrees with 

Christina Voigt’s view on the concept of sustainable development as having set limits. As 

discussed, Voigt seemed to establish a very high threshold for situations where environmental 

concerns would trump the other two, stating that an argument can be made in favour of “not 

endanger life-supporting ecological systems”.
466

 In their statement the Council appeared to 

think that the rain forests of Papua New Guinea might be an ecosystem of such unique value 

that it fulfilled this requirement. But as it was not explicitly stated, such conclusions must be 

drawn with care.   

 

The Council did, however, raise similar concerns in its recommendation concerning Daewoo 

International Corporation and POSCO’s conversion of tropical forests into plantations in In-

donesia, remarking that the concession areas were located in “a particularly ecological region 

with an exceptionally rich, unique biodiversity.”
467

 Also in this recommendation, the Council 

asked almost rhetorically whether conversion of rain forests in this particular area at such a 

scale is “at all possible without running a high risk of irreversible damage to biodiversity and 

ecosystems in these unique areas.”
468

 This suggests that in some special cases regarding 

unique and irreplaceable ecosystems, it may be questioned if TNCs have a responsibility not 

to interfere. The SOCO case before the British NCP implied similar notions with regards to 
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the Virunga National Park in Congo and other areas in UNESCO’s list of sites which are cat-

egorised as world heritage.
469

 

 

In conclusion, the considerations of whether corporate activities may constitute irreversible or 

long-term effects on the environment, contains clear elements balancing social, economic and 

environmental concerns, as portrayed in the principle of sustainable development. The Coun-

cil’s practice implies that there are potential situations where environmental concerns are par-

ticularly strong, such as in cases where there are risks of irreversible or long-term damage to 

irreplaceable ecosystems.    

 

5.2.3 Criteria 3): whether “the damage has considerable negative impact on human 

life and health” 

 

Another criterion for assessing if there is “severe” environmental damage is adverse impacts 

on human societies. In Freeport McMoRan, the Council stated that “according to the NOU 

2003: 22, serious damage to human health may prove grounds for exclusion.”
 470

 By this, the 

Council recognised the link between human rights and environmental damage, as environ-

mental depravation can impact human habitats. This does, however, not give any individual 

rights for single individuals or groups in the Council’s practice, but is an element in a broader 

assessment.  

 

According to the wording in both the preparatory work and in the criterion, which both talk of 

“considerable” negative impact, the threshold is high for when effects on human life and 

health can qualify as contributing to severe environmental damage. The Council added that “it 

is often difficult to prove that pollution from a particular company is harmful to public health. 

In such cases, the Council is of the opinion that it may be sufficient to establish such a corre-

lation with a high degree of probability, however, an evaluation needs to be made on a case-

by-case basis.”
471

 Consequently, if negative health effects can be related to corporate activi-

ties with a high degree of probability, this may constitute severe environmental damage. But 

the burden of proof will in such cases be on the victims, and it may be difficult to prove.  

 

In the recommendation regarding Volcan Compania Minera SAA’s (Volcan) mining activities 

in Peru, the negative consequences of high levels of lead for the local population was promot-

ed as the main reason to exclude the company from the oil fund. Stating that the environmen-

tal damage in this case “is serious, will have long-term effects, and that it is likely that the 
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lead exposure that the children are subject to will lead to chronic and serious health problems 

in a group that is already vulnerable”,
472

 the Council appeared to consider health problems to 

qualify as severe environmental damage if the effects are long-term or chronic. It also implied 

that health problems can more readily qualify as serious if they affect vulnerable groups, such 

as children. Similarly, in the recommendation concerning MMC Norilsk Nickel’s metals and 

mining operations on the Taimyr Peninsula in Russia, the Council categorised the harmful 

impacts on human health as “severe environmental damage” on the basis of the local popula-

tion’s exposure to large concentrations of pollutants in the atmosphere, soil and water. The 

Council emphasised the health risks related to children also in this case, saying that “(o)f par-

ticular concern to the Council are health risks facing children and infants…”
473

       

 

Furthermore, the Council has found that considerable negative impact on human life may also 

qualify as severe environmental damage. This is outlined by the Council in Freeport McMo-

Ran, stating that “in addition to the loss of ecological value in itself, it must also be consid-

ered what consequences such a loss has for the people who are affected”.
474

 In the assess-

ments of the effects on peoples’ lives, it should be considered whether “the natural areas may 

form living areas and basis of existence for many people, representing significant cultural or 

social values”, such as peoples’ “livelihood, identity, culture and traditions”, as well as the 

“local people’s food and drinking sources.”
475

 For instance, these were elements in the as-

sessment regarding Barrick Gold’s mining operations in Papua New Guinea, in which the 

Council emphasised that pollution of air and water could affect the livelihoods of local com-

munities.
476

 Similarly, in the recommendation concerning Rio Tinto’s mining operations in 

Indonesia, the Council placed weight on the contamination of groundwater, and the risk that 

heavy metals would enter the food chain, destroying local peoples’ livelihoods.
477

 This was 

further part of the evaluation of ENI’s extraction of oil in Nigeria, in which the Council com-

mented that “(m)ore than 70 per cent of the population of the Niger Delta lives in more or less 

a subsistence economy in which the local nature comprises the basis for their existence in the 

form of agricultural areas, fishing resources, fresh water, forests, etc.”
478

  

 

In conclusion, negative impacts on human health and livelihood can provide basis for “se-

vere” environmental damage. Noteworthy, the Council’s practice suggests that direct effects 
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on human health more easily can qualify as severe environmental damage than destruction of 

peoples’ livelihoods, even if these two effects are interlinked. By this, the Council makes a 

bridge between adverse environmental impacts and human rights. The elements that the 

Council consider, such as health, access to food and fresh water, cultural identity and tradi-

tions, are all part of human rights law. The Council’s practice does not give grounds for indi-

vidual rights being part of environmental law, but consider human suffering as an element in a 

wide assessment of “severe” environmental damage. It is not clear if human rights jurispru-

dence may influence and be a source for the Council’s assessments.  

 

5.3 Corporate environmental due diligence standards 

 

5.3.1 Criteria 4): whether “the damage is a result of violations of national laws or 

international norms” 

 

The following four criteria concern actions TNCs can employ in order to avoid causing “se-

vere environmental damage”, as described above. As such, they can be taken to concern cor-

porate environmental due diligence obligations.  

 

In Freeport McMoRan, the Council on Ethics stated that “(a)ccording to NOU 2003:22, im-

portance should be attached to the way in which the company’s actions have caused the dam-

age”.
479

 Thus companies’ conducts, which can be interpreted as their due diligence, meaning 

their efforts to avoid causing severe environmental damage, are central elements in the Coun-

cil’s assessments. The Council outlined that its evaluations, for instance, will include consid-

erations of whether environmental damage is a result of illegal actions.
480

 Illegal actions were 

defined as “acts contrary to national laws and international treaties and norms.”
481

 In a nation-

al context, illegal actions will be environmental crimes, and only the most serious incidents of 

environmental crimes will be considered by the Council, especially cases where the company 

has acted intentionally and it is likely that the practice will continue.
482

  

 

In relation to international law, the Council observed that:  

 

“(i)nternational law, including international environmental agreements, does not place 

legal obligations on private companies, and companies can therefore not be accused of 

violating international law. However, several conventions set international standards 
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for the protection of the natural environment and human life and health. In the envi-

ronmental field, there are also international guidelines (…) indicating best practice 

(…) within different sectors… Consequently, the Council regards international law 

and standards as normative also for corporations’ activities, especially in states with 

inadequate environmental legislation or ineffective enforcement, and where companies 

take advantage of this to avoid investing in environmental measures.”
483

  

 

This statement from the Council suggests that international environmental standards and 

norms potentially exercise significant influence on the reasonable expectations that can be 

placed on multinational corporations. Corporations should generally aim to conduct their ac-

tivities in accordance with best practice standards within their sectors.  

 

The Council further stated that “(a) number of international conventions (…) aim at protecting 

the natural environment... Such conventions reflect a global consensus regarding which envi-

ronmental values should be protected… Even though the conventions are aimed at States, it is 

the Council’s opinion that they provide a sound basis for deciding what kind of environmental 

impact related to companies’ activities should be taken into account.”
484

 Hereupon, the Coun-

cil on Ethics applied the same reasoning that underlies the UN Guiding Principles, giving uni-

versal conventions a global outreach as international minimum standards. As mentioned, the 

UN Guiding Principles do this with the International Bill of Rights.
485

 The Council seemed to 

apply international environmental conventions in a similar fashion. These conventions are not 

binding on TNCs, but can be taken to express international global consensus within environ-

mental law, which means that they should be treated as guidelines as to how multinational 

enterprises should conduct their activities. The Council did not specify any particular envi-

ronmental conventions in this regard, but based on their wording it seems only applicable to 

international conventions which can be said to express a global consensus. This definition is 

quite vague and unspecific, but it encourages TNCs to consider global environmental conven-

tions in their operations.  

 

In this regard, according to the Council, it is reasonable to expect that TNCs “do not take ad-

vantage of insufficient environmental regulation and lack of enforcement to lower their envi-

ronmental performance in such a way that it leads to substantial damage.”
486

 This expectation 

has been expressed in the Council’s practice. For instance, in its assessment of Barrick Gold, 

the Council put weight on the fact that Papua New Guinea (PNG) and Indonesia are “the only 
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countries that allow riverine tailings disposal”, and that the “waste management rules that the 

company has to obey in PNG are significantly laxer than those applicable in the company’s 

home country, Canada, where riverine disposal is prohibited.”
487

 It also emphasised that the 

World Bank no longer financed projects that made use of riverine tailings disposal, and that 

international guidelines advised against this waste disposal method.
488

 On this basis, the 

Council found Barrick Gold’s practice in Papua New Guinea as “clearly in breach of interna-

tional norms.”
489

 Hereupon, elements in the evaluation of whether corporations respect inter-

national norms are: Best practice within the sector in question, international guidelines, inter-

national conventions that express global consensus, and if the TNCs can be said to exploit 

weak environmental laws or poor enforcement systems in the host country to lower their 

standards of practice. 

 

There are also other examples of this reasoning in the Council’s practice. Examples are for 

instance its recommendation on the observation of Royal Dutch Shell in the Niger Delta, in 

which the Council commented that “Shell (as the operator) has a clear responsibility for the 

unacceptable damage situation” even its attempts to improve conditions had been blocked by 

the Nigerian state company.
490

 Furthermore, in its recommendation regarding National Ther-

mal Power Company Ltd.’s (NTPC) involvement in the construction of a large coal-fired 

power plant in southern Bangladesh, the Council also concluded that the company should be 

aware of deficiencies in national laws comparative to the norms of the International Maritime 

Organisation (IMO). It stated that “the company must be aware of this deficiency, and has an 

independent responsibility to ensure that its activities and those of its suppliers do not consti-

tute an unacceptable risk.”
491

  

 

Importantly in this regard, the Council’s practice is based on ethical standards, and does not 

entail that such international norms can make TNCs legally liable. In the Council’s words: 

“international standards and norms can be indicative of which acts or omissions are deemed 

unacceptable, without asserting that companies are legally responsible for violations of inter-

national conventions.”
492

 

 

Furthermore, the Council placed some limits on the environmental standards which apply to 

companies abroad, saying that “it is not necessarily reasonable to apply Norwegian or West-
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ern environmental standards in all situations”, thus it must “be evaluated on an individual ba-

sis.”
493

 The Council therefore imply that TNCs cannot be expected to operate with the highest 

possible standards in all situations, as circumstances in different countries vary considerable, 

and some differences compared to Western countries are to be expected in developing coun-

tries. However, international conventions and other instruments with a global outreach gener-

ally entail universal minimum standards, which also concern corporate practices. TNCs 

should at least be able to demonstrate that they are conscious of such global norms and that 

they try to follow them as best as they can.  

 

In conclusion, the Council appears to place considerations of whether TNCs have attempted 

to follow international minimum standards at the centre of corporate environmental due dili-

gence obligations.   

 

5.3.2 Criteria 5): whether “the company has neglected to act to prevent the damage” 

 

Another criterion that the Council considers in relation to TNCs environmental due diligence 

obligations under the Ethical Guidelines, is whether the company in question has neglected to 

act to prevent environmental damage. According to the preparatory work, two aspects are 

important to the evaluation of corporate conduct: 1) the “way (in which) the company’s ac-

tions have produced the harmful effects”, and 2)”what the company has done to avoid 

these.”
494

 The Council, as mentioned, outlined that in its assessments attention will be paid to 

the way in which companies’ actions have caused environmental damage, and consider 

whether the acts are illegal (either in accordance  with national laws or international norms). 

In the following the expectations placed on TNCs’ environmental due diligence obligations 

will be extended to include damage that is the result of systematic practice, has been inten-

tional, planned, a result of the company taking advantage of a situation, or has escalated be-

cause of the company’s attempts to conceal its actions. These aspects were also outlined in 

Freeport McMoRan as central to the assessment of corporate conduct.
495

  

 

The Council clarified, in Freeport McMoRan, that environmental damage should be consid-

ered on the grounds of what can “reasonably be expected from companies in terms of envi-

ronmental responsibility – implicitly what companies have done to prevent and/or limit the 

damage.”
496

 As examples of reasonable expectations the Council mentioned that companies 

should have environmental policy and management systems, designed to prevent damage both 
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in the short and long term.
497

 This is in line with the recommendations to TNCs under the 

OECD Guidelines, which, as discussed, can be interpreted as an expression of the preventive 

principle in international environmental law in relation to TNCs. As mentioned, EIAs are the 

most concrete measure stemming from this principle, and they are explicitly recommended for 

TNCs in cases of there being risks of significant environmental damage. But the Council has 

not explicitly included EIAs as part of its assessments. This suggests that the Council looks to 

national legislation in relation to EIAs, even if this is not clearly outlined. The reason for this 

may be that many countries have environmental legislation that requires EIAs in cases of po-

tential significant environmental damage, as observed by the Council in one recommenda-

tion,
498

 in addition to the fact that the Council’s mandate is not to establish regulations for 

TNCs, but to evaluate their environmental conduct in relation to the oil fund. EIAs will in this 

perspective potentially still represent a way for TNCs to demonstrate their efforts to avoid 

severe environmental damage, but they do not have the same central position in the Council’s 

practice as they do under the OECD Guidelines. To the Council, EIAs appear to be part of a 

broader assessment.  

 

In its practice, the Council sometimes consider EIAs undertaken by companies in their overall 

assessments of company practices. Information in the EIAs undertaken by the companies or 

the lack of EIAs can indicate if TNCs have acted to prevent severe environmental damage. 

For instance, in its assessment of Daewoo International and POSCO, the Council considered 

the company’s EIA as insufficient and lacking of information of the environmental impacts of 

Daewoo’s activities.
 499

 The Council observed that “(t)he company’s environmental impact 

assessments contains little information on the condition of the forest, ecosystems or species 

diversity in the concession area. Flora and fauna have not been surveyed.”
500

  

 

Furthermore, the Council pointed out that Daewoo’s EIA contained information that was in-

consistent with the Council’s finding. For instance, the company’s EIA stated that most of the 

concession area was covered by shrubs, bushes and secondary forest, but according to official 

Indonesian maps the Council found this to be incorrect. In its assessment, the Council further 

found Daewoo’s planned high conservation value (HCV) surveys to lack details, such as spec-

ified timetables, methods to be used, or consequences of eventual findings. Thus the planned 

HCV surveys were “inadequate to prevent severe environmental damage.”
501

 The Council 

concluded that “Daewoo is doing little to preserve biodiversity and important ecological val-
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ues in the concession area”, emphasising in particular that the company did not seem to have 

initiated investigations to identify conservation values in the concession area.
502

 Thus the 

Council considered the quality of the company’s environmental plans and assessments. This 

implies that the Council set substantive requirements to the content of EIAs as well as other 

research conducted by TNCs. However, in relation to EIAs, it is more an overall assessment 

of facts and information rather than procedural requirements as whether the EIA includes in-

vestigations of alternative operation sites.  

 

Similarly, in the Barrick Gold recommendation, the Council focused on the fact that the com-

pany had not “initiated comprehensive environmental and health assessments to obtain updat-

ed knowledge on the environmental and health status of the local population and future risks 

related to this”, stating that “(c)onsidering the pollution in question, this is particularly seri-

ous.”
503

 Moreover, in its evaluation about NTPC Limited, the Council remarked that “(t)he 

EIA describes measures that, in principle, appear relevant. However, it contains no, or few, 

descriptions of what is required to avoid damaging the environment, and does not assess 

whether the proposed measures will be adequate. (…) It is therefore impossible to assess 

whether the environment will be sufficiently protected if the company’s proposals are adopt-

ed.”
504

 The Council further found that “(t)he EIA does not deal with the consequences of fail-

ing to comply with the regulations. This renders the identification of relevant, adequate 

measures difficult. If adequate environmental protection requires full compliance with all reg-

ulations, an analysis will be required of whether this is achievable, or whether additional sys-

tems have to be introduced to discover or reduce the effects of deviations.”
505

  

 

In its NTPC Limited recommendation, the Council made some general comments about the 

standards of TNCs’ EIAs, saying that “…environmental impact reports are generally not pre-

pared by the companies themselves, but by consultants. However, the companies are respon-

sible for ensuring that those who draft the reports are experts, and that the reports cover all 

relevant environmental risks. Further, the companies own the reports and are responsible for 

implementing proposed measures.”
506

 Consequently, the Council seemed to be of the opinion 

that TNCs are responsible for ensuring the quality of their EIAs. This is supported by the fact 

that in the recommendation about NTPC Limited, the Council found the EIA insufficient, 

despite the fact that it had been approved by the Bangladesh governmental authorities, stating 

that “(e)ven though the authorities in Bangladesh have been more involved in analysing risks 
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and specifying suitable risk-alleviation measures (since an official body has actually prepared 

the EIA), the generally accepted principle nevertheless applies that the company itself is re-

sponsible for identifying risk factors and implementing adequate measures.”
507

 Similarly, in 

its recommendation about Volcan Compania Minera, the Council elaborated on its position, 

remarking that “(a)ccording to internationally accepted norms (…), companies have an inde-

pendent responsibility to prevent or reduce the risk of their activities having negative conse-

quences on the safety and health of local inhabitants. Among other things, this means that 

companies must identify risks and impacts, as well as measures that can prevent and reduce 

these.”
508

  

 

Importantly, the Council appears to emphasise TNCs’ individual capacities and operation 

experience in its evaluations of what environmental risks they can reasonably be expected to 

consider. For instance, in NTPC Limited recommendation, the Council underlined that NTCP 

Limited is “a large company with previous experience”
509

, and compared the environmental 

standards applied by the company in this case with the company’s previous operations. Simi-

larly, in its recommendation about Shell, the Council compared the number of oil spills during 

Shell’s operations in the Niger Delta with other operations that the company had conduct-

ed.
510

 This illustrates that companies’ experience and insight matter in the Council’s assess-

ments. The Council further placed weight on Shell’s possibility to control, influence and initi-

ate preventive measures, emphasising that prevention of risks was particularly important, and 

that the company had good insight into operating conditions and risks.
511

 It was concluded 

that Shell, as the operator, was to a large extent responsible for the negative impacts of its 

operations in the Niger Delta, despite being bound by its operation agreement to have the con-

sent of its three operating partners before it could implement actions. Shell was co-responsible 

for unanimous votes in the joint venture.
512

 The Council remarked that “the company’s utili-

sation of its freedom to act in a complex situation is a key factor (in the Council’s assess-

ment), including (its) willingness and ability to actually make use of the tools it has…”
513

 

This implies that the Council’s evaluations of the standards for corporations’ environmental 

due diligence obligations are based on subjective elements.  
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In conclusion, in the Council’s recommendations, TNCs’ efforts to prevent severe environ-

mental damage, for instance in the form of EIAs and other assessments, is central. The Coun-

cil further consider the quality of these assessments to reveal the sincerity of TNCs’ preven-

tive measures, thus instating substantive requirements to their content, but without going into 

specific details. Moreover, TNCs’ resources, experience and capacities appear to influence the 

Council’s expectations of their environmental due diligence obligations.     

 

5.3.3 Criteria 6): whether “the company has implemented adequate measures to 

rectify the damage” 

 

Another element in the Council’s evaluations of TNCs’ environmental due diligence obliga-

tions is whether the company in question has implemented adequate measures to rectify the 

damage after it has occurred. Importantly, much of what has been said above in relation to 

criteria 5 will also apply under criteria 6, as both criteria 5 and 6 concern assessments of 

TNCs’ acts or omissions. The main difference between the two criteria is that the first con-

cerns the company’s attempt to prevent negative consequences of its operations, whereas the 

latter concerns the company’s attempt to rectify damage after it has occurred. Both criteria are 

based on subjective assessments of companies’ actions.  

 

As will be described under criteria 7, the mandate of the Council is to consider future risk, and 

the Council does not attempt to remedy past wrongs done by corporations. Thus TNCs’ past 

conduct is interesting as it may indicate future behaviour, as it shows multinational corpora-

tions’ willingness to prevent environmental damage or change its behaviour. In Freeport 

McMoRan, the Council explained this as that “previous patterns of behaviour may give some 

indications as to what will happen in the future, and certain violations of ethical norms which 

have been initiated in the past could also be regarded as ongoing violations.”
514

 

 

The application of this criterion can be illustrated by the Council’s practice. For instance, in 

the recommendation about Daewoo International and POSCO, the Council on Ethics placed 

emphasis on satellite images which observed a large number of fire hot spots in the conces-

sion area.
515

 However, the company denied the use of such methods and claimed that the fires 

were caused by the negligence of workers and local people, which the Council could not rule 

out. Thus the corporation’s direct responsibility for causing the fires could not be proved. The 

Council then evaluated what actions the company had undertaken to investigate the cause of 

the fires, finding these to be insufficient and to imply that the company was insincere. It stated 

                                                 
514

 Freeport McMoRan (2006) 3 
515

 Daewoo International Corporation and POSCO (2015) 10 



105 

 

that “the sheer number of fires and the fact that the burning has been ongoing for several years 

should have prompted the company to investigate the cause of the fires, and to consider 

whether its measures are adequate to prevent fires from occurring.”
516

 Hereupon, the TNCs’ 

inability to demonstrate that it had taken reasonable measures to prevent the fires from occur-

ring became a deciding factor in the Council’s assessment.  

 

Similarly, in recommendation regarding DRD Gold Limited, the Council commented that the 

company “systematically and over many years has failed to take steps aimed at reducing or 

preventing environmental damage despite the company’s awareness of the impact”.
517

 And in 

the recommendation concerning China Ocean Resources, it remarked that “the company does 

not appear to be taking any steps to develop its operations in a more sustainable direction.”
518

 

Moreover, in its recommendation about Volcan Compania Minera, the Council pointed out 

that “(s)everal measures proposed in impact assessments and other reports to reduce discharg-

es to water and soil appear largely to not have been implemented”.
519

  

 

In conclusion, in its evaluation of criteria 6, the Council is mostly concerned with how com-

panies’ past behaviour demonstrate their willingness to do their best to reduce and prevent 

future negative consequences of their operations.   

 

5.3.4 Criteria 7): whether “it is probable that the company’s unacceptable practice 

will continue” 

 

A deciding element in the Council’s evaluations of TNCs’ environmental due diligence obli-

gations is whether it is probable that the company’s unacceptable practice will continue. This 

criterion establishes the limits of the Council’s mandate, clarifying that the Council is not in-

tended as a complaint mechanisms for victims of corporate abuse. Section 3 in the Ethical 

Guidelines, as cited above, outlines that the Council is to evaluate if there is an “unacceptable 

risk” that the TNC in question will be responsible or complicit in present or future harm. This 

will be commented upon below.  

 

In Freeport McMoRan, the Council observed that its mandate “makes it clear that the likeli-

hood of contributing to present and future acts is the issue in question”.
 520

 On this basis, it 

was clarified that “the Council assumes that actions and omissions which have taken place in 
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the past will not normally provide a basis for exclusion under this provision.”
521

 (Emphasis 

added.) Thus what matter for the Council is whether there is an unacceptable future risks in 

relation to TNCs’ activities. The Council affirmed this in a recommendation, saying “(t)he 

term “risk” is associated with the probability of unethical actions occurring in the future.”
522

   

 

The meaning of the wording “unacceptable risk” is unclear, though, and the Council has 

commented that it is not explicitly defined in the preparatory work.
523

 On this basis, it found 

that “the unacceptability of the risk is linked to the seriousness of the act and how severe the 

environmental damage is.”
524

 Thus the probability of companies contributing to or being re-

sponsible for serious environmental damage is based upon an overall assessment, in which all 

of the above described criteria will affect the risk assessment.  

 

In conclusion, whether risks of future damage are “unacceptable” depends on an overall as-

sessment of all the above described criteria.  

 

5.4 Concluding remarks 

 

The Council is a Norwegian ethical advisory committee and does not have any formal stand-

ing in national or international law. Nevertheless, it is one of the few examples of a function-

ing non-binding accountability mechanism for corporate conduct in the world, and conse-

quently its practice can potentially suggest international ethical standards that are applicable 

to multinational enterprises.  

 

In the Council’s practice the concept of severe environmental damage is interpreted to include 

seven underlying criteria. The most important implications which can be derived from these 

criteria will be outlined in the following.  

 

Three of these involve a definition of the concept of severe environmental damage, outlining 

what kind of environmental damage TNCs potentially are responsible for avoiding. Severe 

environmental damage is not defined in concrete terms, but generally is taken to include envi-

ronmental adverse impacts on a greater scale, particularly involving unique and vulnerable 

ecosystems. If environmental damage is likely to have long-term or irreversible effects, it can 

constitute severe environmental damage. Similarly, if it destroys human habitats so that local 

communities lose their livelihoods or causes damage to human health. This definition of envi-

                                                 
521
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522
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ronmental damage can potentially help to clarify for TNCs what risks they should be extra 

careful to avoid, and what environmental risks states can be considered responsible for.  

 

Furthermore, in the Council’s practice, TNCs can be interpreted as to have environmental due 

diligence obligations to avoid such severe environmental damage. They should for instance 

conduct their activities in accordance with national legislation, but they should also, more 

importantly, strive to follow international norms that express standards of best practice within 

their sectors. Multinational enterprises have an independent responsibility to apply such 

standards of best practices, and should especially not exploit weak national laws or implemen-

tation mechanisms to avoid them.  

 

In the assessment of whether corporate environmental due diligence has been adequate, it is 

central to consider the measures that TNCs have undertaken to avoid environmental damage. 

EIAs and other assessment are such potential measures, and requirements should be set to 

their content. Multinational corporations have an independent responsibility to ensure that 

such measures address the most relevant risks, even if they have been approved by national 

governments. Thus even though it is not explicitly outlined by the Council, TNCs will nor-

mally be in a better position in accordance with their due diligence obligations if they have 

undertaken EIAs.  

 

Consequently, the Council’s practice demonstrates that it is possible to outline quite clear 

standards for TNCs’ environmental due diligence obligations. The practice further seems to 

confirm that the standards for corporate environmental responsibility that are found in the 

OECD Guidelines can be developed into effective criteria.  
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6 Conclusion 

 

In this thesis I have taken a broad perspective in relation to standards for TNCs’ environmen-

tal responsibilities. I found that there are principles in international environmental law that are 

potentially applicable to multinational enterprises. Especially the principles of sustainable 

development, prevention and precaution are generally extendable to TNCs. This is, for in-

stance, exemplified by the UN Global Compact and the OECD Guidelines.  

 

There are concurrences between the normative standards that the OECD Guidelines establish 

and those that are applied by the Council on Ethics in their cases. The basic premise in both 

instruments is that there are environmental due diligence obligations related to TNCs. Envi-

ronmental due diligence standards is centred on a duty of care for multinational enterprises, 

which entails that they should do their utmost to prevent their activities from causing signifi-

cant or severe environmental damage. As observed, the Council sets a high threshold for what 

form of environmental damage that fall under TNCs’ responsibilities, whereas the OECD 

Guidelines are generally unclear as to what threshold that applies to their recommendations. 

But both the Council and the OECD Guidelines establish general environmental standards 

under which multinational enterprises by different measures should be able to demonstrate 

that they have taken environmental effects into consideration by sound environmental man-

agement.  

 

In this regard, environmental impact assessments are a central tool in both the Guidelines and 

the Council’s practice. If companies have undertaken EIAs, and these are conducted properly, 

they seem to be the most efficient and convincing method to fulfil TNCs’ environmental obli-

gations in both instruments. In addition, the Guidelines and the Council both appear to place 

substantive requirements on the content of EIAs, elaborating on the standards set by the ICJ in 

the Pulp Mills case. The exact requirements for EIAs are, however, not clearly stated under 

any of the two instruments. Based on the wording of the OECD Guidelines, interpreted in 

light of relevant international instruments, it seems likely that public consultation is a re-

quirement in EIA procedures. This is further supported by the practice from the NCPs. The 

Council also appears to focus on whether EIAs are conducted by independent consultants and 

whether they assess all relevant risks.  

 

On this basis, it may be concluded that there are effective, international normative environ-

mental standards that apply to TNCs. The exact implications of these standards are sometimes 

unclear, but general norms are developed. They centre on the three environmental principles 
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of sustainability, prevention and precaution, and generally require multinational enterprises to 

undertake responsible risk assessments.  

 

Risk assessments appear in most cases to be based on a relative notion of environmental due 

diligence, in which companies’ experience, knowledge and available resources are taken into 

account. However, in specific cases relating to unique and irreversible ecosystems, a more 

objective norm seems to be applied. This suggests that the principle of sustainable develop-

ment might entail environmental concerns to prevail over social or economic matters in such 

situations. But the exact implications of a potentially more strict standard of environmental 

due diligence in cases where essential environmental values are at risk are unclear.  

 

In relation to holding corporations accountable, the opportunities available are limited. The 

NCP system is inefficient and in need of reform in order to conduct more efficient assess-

ments of corporate practices. There is for instance need for new rules relating to evidence, as 

well as structural changes to make the NCPs more independent. However, the system appears 

to be partially working in some countries, even if it does not work at all in many others. Theo-

retically, the potential for a uniform and global system is present, and there is hope for future 

reform and improvement. The Council on Ethics demonstrates that quasi-judicial accountabil-

ity mechanisms can potentially contribute to develop global norms for TNCs. Social pressure 

from civil society and others may influence multinational corporations to respect such norms.  

 

The conclusions that I make in this thesis are made on the basis of relatively broad research. It 

would, however, have been advantageous to be able to look in more detail at the practice from 

the NCP system, both from the Dutch and British and other NCPs. This would have provided 

me with better insight into the implementation of environmental norms in this system, in addi-

tion to its strengths and weaknesses. As such, this is an area for potential research.    
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