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1 Focus of Thesis 

The thesis attempts to present a broad perspective of the investment environ-

ment that exists in Pakistan, the legal basis for settlement of investment disputes, and 

the enforcement of arbitral awards after the incorporation of New York Convention 

1958 ( NY Convention) into the municipal system of this country. After its incorpora-

tion into Pakistani municipal law, arbitration attains importance as the chances of arbi-

tration taking place here increases immensely.
1
 Internationally, the investment treaties 

are the main legal instruments relating to investments with the single aim to protect the 

foreign investor in the host state and for that purpose, investment contracts are the main 

instruments usually having arbitration clauses.
2
 

Today, there exist two legal regimes for Arbitration in Pakistan; namely the Ar-

bitration Act of 1940; which is a domestic legislation for dispute resolution. Second is 

for the international commercial arbitration known as the Recognition and Enforcement 

(Arbitration Agreements and Foreign Arbitral) Awards Ordinance 2009; (REAO) which 

is the focus of discussion here. Pakistan promulgated (REAO) and finally implemented 

the NY convention of 1958 into its municipal law in the year 2005.  

The thesis discusses in particular the interaction between the NY Convention of 

1958 and municipal law of Pakistan. It highlights the implications of the lacuna of 

vague definition/ criterion to determine what constitutes a ‘foreign award’ under Paki-

stani law, i.e. REAO. In order to continue the pro-investment efforts of the government, 

it is imperative that REAO is given ‘pro- arbitration’ interpretation.  

Further, the government of Pakistan has taken an initiative to reform the law ap-

plicable to international investment arbitration by enacting another new legislation 

known as Arbitration (International Investment Disputes) Ordinance 2011; which in-

corporates the ICSID convention in it and will be briefly touched upon in chapter two. 

International investment contracts often exclude the jurisdiction of local courts 

by incorporating the arbitration clauses, either in the form of separate agreements or a 

clause within the underlying contract. Prior to the incorporation of the NY Convention, 

the courts did not give full effect to the arbitration agreements/ clauses. This occurs 

                                                

 

1 http://www.iisd.org/investment/law/ 
2 Id.  

http://www.iisd.org/investment/law/


 3 

chiefly when one of the parties to arbitration was trying to force the matter to a local 

court while the other was trying to take it to other International dispute resolution fo-

rums. The courts did not know the criteria when to enforce or to refuse the arbitration. 

In that context, the ‘seat theory’ and ‘substantive law’ were taken as determinative fac-

tors for courts to assume jurisdiction. REAO has clarified this confusion. These factors 

are deliberated upon in chapter two and an analysis is presented based on readings from 

the landmark judgments of Pakistani courts both before and after incorporation of the 

New York Convention 1958 into our system. 

The impediments/ holdups that do not allow the arbitration system to flourish to 

the fullest has certainly to do with three major weaknesses: i.e. corruption, terrorism, 

and a slow judicial system which constantly pose setbacks to the country that  scare & 

decrease confidence of a foreign investor. The thesis briefly touches upon these very 

defects as part of Pakistan’s system in chapter one. 

The concept of arbitration is not a new one but hundreds of years old, having its 

roots in the legal history of the sub-continent. The discussion about this in chapter one 

will bring out how investment arbitration has evolved, developed, and become part of 

the dispute resolution mechanism.  

The doctrine of severability holds strong meaning within the arbitration context. 

What is the trend of our courts in settling and construing the arbitration agreements/ 

clauses, when the underlying contract is tainted with the allegation of corruption, fraud 

or misrepresentation as alleged by the parties? Will the effect of malice in the underly-

ing contract take away the entire contract altogether, making it meaningless or will a 

separate arbitration agreement/ clause within a contract survive? These issues are ana-

lyzed in chapter  three based on reading the landmark judgments from Pakistani Juris-

diction, most importantly how this theory is being interpreted within the context of Pa-

kistani judicial decisions and what impression it has made in the context of investments.  

How to make the system harmonized and strike a balance with the developed 

world is the question. The solution is to institutionalize the SAARC
3
 region, i.e. 

                                                

 

3 (SAARC) stands for South Asian Association for Regional Cooperation;  comprising the Member States 

of the People’s Republic of Bangladesh, Kingdom of Bhutan, Republic of India, the Republic of Mal-

dives, Kingdom of Nepal, Islamic Republic of Pakistan and the Democratic Socialist Republic of Sri 

Lanka; 
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(SAARC countries). A real time proposal for the establishment of a SAARC Arbitration 

center for the entire South Asian region is presented in chapter four. That idea is already 

on its way and it may not be long before this center becomes a living reality.    

Now before moving on with the discussion, it is imperative to give the back-

ground of investment in Pakistan, why it remains an investment hub despite having all 

the weaknesses in the system, and how arbitration evolved and slowly crept into our 

legal system.  

1.1 Background- Investment in Pakistan 

Pakistan’s main concern to create legislation relating to arbitration in line with 

the best international practices is to attract foreign investment in the country.  

The foreign companies bringing in investment in the country rely heavily on the 

arbitration mechanism, to have a neutral dispute resolution mechanism. Also, prior to 

the implementation of NY Convention into Pakistani law, the courts gave flawed and 

controversial decisions in response to the arbitration related matters contrary to the 

whole spirit of NY Convention. 

Despite that, Pakistan remains a potentially lucrative investment hub for many 

companies but the first question, which comes to mind, is why invest in Pakistan?  

Pakistan is an agricultural country rich in cotton, sugarcane, wheat and other crops as 

well as a variety of fruits. It is rich in raw materials and consequently, great investment 

and business opportunities exist in Pakistan.
4
  

Pakistan is strategically positioned and critically located in the heart of Asia. 

Pakistan serves as a gateway to the energy rich Central Asian States, the financially 

liquid Gulf States and the economically progressive Far Eastern tigers.
 5

 It is the only 

land route to Afghanistan, which is a landlocked state in the region. This strategic ad-

vantage alone gives Pakistan an edge over other market players. Further, Pakistan has 

the most liberal investment policies in the South Asian region; the current investment 

policies are especially tailored to suit investor needs and investment purposes. Lastly, 

                                                

 

4 Board of Investment, Prime Minister’s Secretariat (Public) Government of Pakistan; See  

http://www.pakboi.gov.pk 
5 Id. 

http://www.pakboi.gov.pk/
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the capital/ financial markets are modernized and have resulted in development of im-

proved infrastructure in the stock exchanges of the country.  

Stock markets are the true barometers of the financial health of the economy. 

The Demutualization Act 2008 for the Stock markets has minimized the role of brokers 

and shareholders, thus making the stock business more transparent. With this transpar-

ency, the investment process has been cleaner for the foreign investors. The Securities 

and Exchange Commission of Pakistan (SECP) has also improved the regulatory envi-

ronment of its stock exchanges, leasing sector and the corporate bond market.
6
 

Further, for all kinds of investment related matters whether foreign companies 

coming in or for local companies going abroad, the Board of Investment (BOI) is the 

principal organ of the government for handling these issues. It has taken measures to 

boost investment through treaties and free trade agreements (FTA). In the recent past, 

BOI has signed 47 investment agreements with other countries. BOI is finalizing in-

vestment treaties with the US and Canada, which will undoubtedly give a boost to the 

country’s troubled economy.
7
 Among prominent of these treaties is the BIT (Bilateral 

Investment Treaty) with the US, which is targeted to multiplying both the investments 

and the exports of Pakistan.  

In year, 2011 foreign direct investment (FDI) in Pakistan stood at $0.866 billion. 

The investment- to- GDP ratio in Pakistan was recorded at 12.5 percent in FY12, down 

from 13.1 percent in FY11. The dismal investment climate has been consistent since 

2008.
 8
  

The Government of Pakistan attaches strong commitment to attracting ‘Foreign 

Direct Investment (FDI).’ The foreign Investor’s priorities are repatriation of profits 

without any limits and a perfect mechanism available for early resolution of disputes. If 

investors have doubts about implementation of the above two conditions, they become 

reluctant to investing and look for other safer heavens. The simple reality is that their 

capital moves to safer destinations. 
9
 

                                                

 

6 Id. 
7 Destination Pakistan; Article by Haris Zamir published in daily The News Monday, September 24, 
2012; 
8 Id. 
9 ECONOMY THROUGH Investor’s eyes; by Muzzamil Aslam published in daily ‘The News’ Monday, 

September 24, 2012; 
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Pakistan received the bulk of foreign investment in oil and gas exploration, 

power, telecom, food business, and other major industries including power, mining, 

gem, I.T. & telecom, textile, sugar, sports and surgical equipment. These can bring in 

huge foreign investment in the years ahead.
 10

 

Several companies have successful businesses in Pakistan like Nestle, Standard 

Chartered Bank, Telenor, P & G, OMV, Pak-Suzuki Motor Co., Al- Ghurair and Giga. 

A huge investment of $US 2 billion came from Norway in the shape of Telenor- Paki-

stan a cellular phone operator company, representing the largest direct foreign invest-

ment in Pakistan. This company is doing a remarkable job and has achieved a big mar-

ket share in a short span of time.
 11

  

Lastly, due to the recent general elections in May 2013, there had been uneasi-

ness among investors, industrialists, and traders. Besides this, there are several weak-

nesses in the system which are constant hurdles preventing the investment culture from 

flourishing, which are dicussed below.  

1.2 Weaknesses in the system 

There are three main hindrances in the investment system namely, corruption, 

terrorism and the slow judicial system. These are impeding the growth of investments 

despite having investment friendly legislation in place.  

Quaid-i-Azam Muhammad Ali Jinnah, the founding Father of the Nation,  in his 

historic speech delivered to the first Constituent Assembly of Pakistan on 11th August 

1947 identified the first duty of his government as the maintenance of law and order. He 

defined his second priority in the following words: 

"One of the biggest curses from which India is suffering, I do not say that other 

countries are free from it, but, I think our condition is much worse, is bribery and cor-

ruption. That really is a poison. We must put it down with an iron hand." 
12

 

Sadly, for Pakistan, these wise words have not been heeded to in the last 68 

years. 

                                                

 

10 Id. 
11 http://www.pakboi.gov.pk/images/stories/Success_Stories/Telenor_SS.pdf 
12 http://www.pakistani.org/pakistan/legislation/constituent_address_11aug1947.html 

http://www.pakboi.gov.pk/images/stories/Success_Stories/Telenor_SS.pdf
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In general, corruption has large, adverse effects on economic growth and in-

vestment.
13

 There is an important link between corruption and government expenditure, 

which in turn has severe implications for the economic landscape of the country. 
14

 

Due to a worsening economic situation, the country faced a return to double-

digit inflation. Earlier, the International Monetary Fund (IMF) identified the deteriora-

tion in the country’s external accounts with a reduction of foreign incoming investment 

causing a drastic fall in the reserves of the State Bank of Pakistan.
15

 The falling foreign 

direct investment weighs on the stock exchanges of Pakistan and due to this the stocks 

also closed lower, which worries the investors.  

The effects of terrorism have gone beyond the immediate impact on the civilian 

population, affecting the society as a whole. Terrorism coupled with the law and order 

situation has hampered foreign investment in Pakistan to an alarming extent. The rate of 

foreign investment is going down fast as compared to previous years. Some external 

forces are said to be involved in the peace and security of the country. Our political 

leadership is equally at fault.
 16

   

Political instability, and last but not the least the inept legal and judicial frame-

work, are also at fault. Non-access to justice, a slow and complicated judicial process, 

and non- accountability of the ruling elite have added to making the system corrupt.  

The Pakistani Judicial system is infamous for its slow working. Sometimes, it 

takes decades for a decision on a small matter. The problem faced by foreign investors 

is that there is no cost effective and organized mode of ‘alternate dispute resolution’ 

mechanism. Foreign investors are very much concerned about protracted litigation be-

cause in long litigation their monies are blocked, resulting in huge losses. In commer-

cial activities and projects, the loss turns into millions of rupees per day and the inves-

tors/ partners cannot afford to sustain the loss in terms of project costs and legal fees. 

Besides that, in the recent past the Pakistani courts have rendered decisions in these 

                                                

 

13 A number of robustness tests for similar regressions using the BI data set are reported in Mauro (1993, 

1995); 
14 Working Paper of the International Monetary Fund, The Effects of Corruption on Growth, Investment, 
and Government Expenditure; by Paolo Mauro, September 1996; 
15 Web Edition Article “Foreign Investment in Pakistan plummets” published in the daily ‘The News’ 

dated October 17’ 2012;  
16 National Anti- Corruption Strategy (NACS) Islamabad- Pakistan Report 2012; 
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arbitration matters that were against the NY Convention and were thus condemned in 

the international legal community. 

After an unprecedented lawyers’ movement for the restoration of the Chief Jus-

tice of Pakistan, who was restrained from his office unlawfully by the then military rul-

er of Pakistan, spanning from (2007-2009), there were many positive changes witnessed 

in the judicial system. That some how proved to be the turning point in the judicial his-

tory of Pakistan and as a result, today’s Supreme Court of Pakistan is freer than ever to 

render bold decisions in all sorts of cases such as the conviction of the former premier 

of Pakistan.  

Before moving to the legislative framework, it is expedient to know the history 

and evolution of arbitration and how it was made part of Pakistan’s legal system.  

1.3 Evolution of Arbitration: Historical lineage of Arbitration in Sub-continent 

The Pakistani judicial practice has strong roots in the English common law sys-

tem. Prior to 1947, Pakistan and India were part of the British Empire: therefore, both 

of them inherited the same legal traditions as the British have. Arbitration also has an 

ancient lineage and a rich heritage in the sub-continent in the shape of the “panchayat” 

system
17 

and has continued to flourish even after the advent of British rule. 
18 

In 1927, 

the High Court of Bombay observed in the case of Chanbasappa Gurushantappa v. 

Baslingayya
19

 that to refer the matters to a panchayat is one of the natural ways of de-

ciding many disputes in India.  

The panchayat system was referred to as the grassroots level of democracy and 

dispute resolution. It performed several administrative and judicial functions. Its mod-

ern name is Arbitration. 
20

 

Arbitration is considered an instrument of the modern world but it finds its history 

and lineage in the sub-continent essentially with the Indian Arbitration Act of 1899. 

This statute, had a limited scope and was applicable only to a few cities in the sub-

                                                

 

17 ‘Panchayat’ is a Hindi word literally meaning assembly of wise and respected elders chosen and ac-

cepted by the village community. Traditionally, these assemblies settled disputes between individuals and 

villages.  
18 International Arbitration in the context of Globalization: A Pakistani Perspective by Mr. Justice Mian 
Saqib Nisar Lahore High Court, Pakistan;  
19 Chanbasappa Gurushantappa Hiremathv.Baslingayya Gokurnay Hiremath AIR 1927 Bombay 

565,568-569; 
20 http://www.indianetzone.com/40/panchayat_system_india.htm  

http://www.indianetzone.com/40/panchayat_system_india.htm
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continent such as Presidency-towns of Madras, Kolkata (Calcutta is an old name) and 

Mumbai (Bombay an old name) and other towns in India that were included for purpos-

es of the Act. In 1908, the Code of Civil Procedure (still applicable in Pakistan) was 

enacted which was applicable to the whole of British India and in that a specific provi-

sion for arbitration was given in the second schedule of the said law. Therefore, even 

though the concept of arbitration initially had a limited approach, it continued to evlolve 

and is now a recognized mode of dispute settlement, which has developed into a spe-

cialized field. 
21

 

Under International law, the then British India was recognized as a distinct and 

separate entity, so in that capacity it was signatory to the Geneva Protocol on Arbitra-

tion Clauses of 1923 and the Geneva Convention on the Execution of Foreign Awards 

of 1927. In 1937, the Indian Legislature passed an act known as the Arbitration (proto-

col and convention) Act 1937 to give weight to the international agreements. 
22

 Thus, 

British India had an Act in place dealing directly with international commercial arbitra-

tion.
 23

   

In 1925, the Civil Justice Committee offered several recommendations and sug-

gestions for a new comprehensive Arbitration Act; therefore, in 1940, the Indian Legis-

lative Assembly passed the appropriate legislation. The Arbitration Act of 1940 still 

remains in force in Pakistan and was in force in India until 1996. The discussion now 

leads to the international legal framework for dispute resolution in Pakistan. 
24

 

Briefly, the New York Convention of 1958 replaced the 1927 Geneva Convention 

between states that were party to the convention in terms of Article V11 (2) of the NY 

Convention. This NY Convention has been simplified and the procedure for obtaining 

recognition and enforcement of foreign awards has been made simpler and effective. 

This convention has also replaced the earlier Geneva Protocol of 1923.
25

 As a result, the 

New York Convention has been lauded as “the single most important pillar on which 

                                                

 

21 International Arbitration in the context of Globalization: A Pakistani Perspective by Mr. Justice Mian 

Saqib Nisar Lahore High Court, Pakistan; 
22 Id. 
23  Id. 
24 Id.  
25 Redfern and Hunter on International Arbitration; fifth Edition (Oxford) at page 634, 11.42;  
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the edifice of international arbitration rests”
26 

and as a convention which ‘perhaps 

could lay claim to be the most effective instance of international legislation in the entire 

history of commercial law.’ 
27

 

Pakistan, for the first time, after being a signatory to NY Convention for a long 

time, incorporated this convention into its municipal law in the year 2005 through the 

Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral Awards) 

Ordinance (REAO). Prior, to that the courts in Pakistan rendered contradictory deci-

sions in arbitration matters. After the promulgation of REAO, a few court judgments 

have surfaced in line with the international standards that are discussed later. 

Today, there are two legal arbitration regimes in Pakistan. Domestic arbitration is 

the domain of the Arbitration Act, 1940 and International arbitration comes within the 

purview of REAO and is covered by the NY Convention of 1958 that is solely the topic 

of further discussion in this chapter below.  

2 Current Legal Framework of International Commercial 

Arbitration in Pakistan  

2.1 Recognition and Enforcement (Arbitration Agreements and Foreign Arbitral 

Awards) Ordinance 2009; (REAO)
28

 

On 14
th

 July 2005, after 47 years of being an original signatory to the United Na-

tions Convention on the Recognition and Enforcement of foreign Arbitral Awards 1958 

(NY Convention), Pakistan promulgated the Recognition and Enforcement (Arbitration 

Agreements and Foreign Arbitral Awards) Ordinance; 2005 (REAO), through an Ordi-

nance No. VIII of 2005 29 and finally endorsed and implemented the NY Convention 

and made it a part of its municipal law. While promulgating REAO, the NY convention 

has been added as a schedule to this Ordinance. The original Ordinance was passed in 

year 2005 but is kept alive and sustained through a fresh Ordinance Presidential order 

                                                

 

26 Wetter, ‘ The present status of the International Court of Arbitration of the ICC: An Appraisal’ (1990) 

1 Am Rev Intl. Arb. 91;  
27 Mustill, ‘Arbitration: history and Background’ (1989) 6 J Intl Arb 43; See also Schwebel, ‘A celebra-
tion of the United Nations New York Convention’ (1996) 12 Arb Intl 823;  
28 The Ordinance can be found at link http://www.na.gov.pk/uploads/documents/1302666911_805.pdf  
29 Ordinance NO XXXIII of 2009 published in the Gazette of Pakistan, Extraordinary, Part I dated the 

November 26th 2009;  

http://www.na.gov.pk/uploads/documents/1302666911_805.pdf
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till date. An Ordinance has a life of four months/ 120 days from the date of promulga-

tion. It is made an Act of parliament through a bill.
30

 A bill is presented in the lower 

house of the Parliament which passes with 2/3
rd

 majority and sends it to the upper house 

of Parliament i.e. the Senate, which again passes it with 2/3
rd

 majorty and finally sends 

it to the President for signature. If president signs it within 10 days, it becomes an ‘Act’ 

i.e. a law; otherwise, it lapse. Article 89 of the Constitution of the Islamic Republic of 

Pakistan 1973 gives President the power to promulgate an Ordinance when Parliament 

is not in session.
 31

 It is likely that the implementation of the NY convention will be 

made permanent by the passing of an act of the Parliament that would convert NY Con-

vention into a permanent law; i.e. an enacted piece of legislation. 
32

 

 In fact, REAO replaced the Arbitration (Protocol and Convention) Act 1937 

(APC Act) which previously applied the Geneva Protocol on Arbitration Clauses of 

1923 and the Geneva Convention on the Execution of Foreign Arbitral Awards of 1927 

(the Geneva Convention) for the enforcement of foreign arbitral awards in Pakistan.
 33

   

Pakistan’s determination to address the concerns of investors and to attract for-

eign investment is reflected by the Promulgation of REAO. This piece of legislation had 

helped in improving the image of the country at the International level which was tar-

nished by many conflicting judgments in SGS v. Pakistan
34

 (Societe Generale de Sur-

veillance), Hub Power company case
35

 and Seimens Westinghouse
36

. These cases will 

be analyzed later.  

By signing this Convention, the procedure has been simplified for the direct en-

forcement of a foreign arbitral award in Pakistan. Under § 3 of the Ordinance, the High 

Court was given exclusive jurisdiction to adjudicate upon the matters and settle disputes 

relating to or arising directly from the Ordinance. An application for stay of legal pro-

                                                

 

30 A bill is presented in the lower house of the Parliament i.e. National Assembly (NA). NA debates the 

bill and passes with 2/3rd majority and sends it to the upper house of Parliament i.e. the Senate, which 

again debates and passes it with 2/3rd majorty and finally sends it to the President for signature. If presi-

dent signs it within 10 days, it becomes an ‘Act’ i.e. a law; otherwise, it lapse.  
31 Article 89 of the Constitution of the Islamic Republic of Pakistan deems all Ordinances lapse after four 

months of their promulgation;  
32 International Commercial Arbitration in Pakistan, Navigating between the New York Convention and 

the Draft Arbitration Act 2005; by Shahid Irfan Jamil; 
33 92 League of  Nations Treaty Ser. 2302;  
34 Societe Generale de Surveillance S.A. v. Pakistan; 2002 SCMR 1694;  
35 The Hub Power Company Limited v. Wapda; PLD 2000 Supreme Court 841;  
36 Wak Orient Power and Light Limited v. Westinghouse Electric Corporation; 2002 SCMR 1954;  
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ceedings is filed according to Article II of the NY Convention.
 37

 However, the Court 

would follow the procedure and exercise the powers provided by the Code of Civil Pro-

cedure, 1908.
38

 

Exceptions however do exist. The grounds to refuse the enforcement of foreign 

arbitral awards are given under Article V of the NY Convention 1958 being adopted 

through the REAO Ordinance, which recognizes seven (7) grounds for refusing en-

forcement of an arbitral award.
 39

 Once the Court is itself satisfied that none of the 

grounds for refusal of a foreign arbitral award exists, it enforces the award directly in 

the manner provided for either the enforcement of a judgment of a court of law in Paki-

stan. The enforcement of award is binding on all the parties concerned. § 8 states, “In 

event of any inconsistency between this Act, any other law, or judgment of any Court 

and the Convention, the Convention shall prevail to the extent of the inconsistency.” i.e. 

in case of any inconsistency, the Convention prevails.
 40

 

2.2 Recognition & Enforcement of Arbitral Agreements and Awards: Main 

Principles  

REAO recognizes Pakistan’s international legal obligations as laid down in the 

NY Convention. According to the second recital of REAO which provides “for the 

recognition and enforcement of arbitration agreements and foreign awards pursuant to 

the said convention and for the matter connected therewith;” it mainly applies to two 

aspects namely enforceability of arbitral agreements and arbitral awards. These aspects 

are deliberated in detail below. 

2.2.1 Arbitral Agreements  

The first point to note here is that the provisions of REAO  have been drafted 

because of the importance of arbitral agreements as set down in Article II (1) & Article 

II (3) of NY Convention 
41

which require giving effect to parties agreement regarding 

                                                

 

37 Enforcement of Foreign Arbitral Awards In Pakistan–A Broader View by Huma Ambreen (Advocate 

High court); 
38 § 3 (2) & (3) of the Ordinance NO XXXIII of 2009; 
39 Public Policy and the Enforcement of Arbitral Awards, should there be a Global Standard  by Audley 

Sheppard, Clifford Chance-Article in OGEL available at www.gasandoil.com;  
40 § 8 of the Ordinance NO XXXIII of 2009;  
41 Equivalent to § 4(2) of REAO;  
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the scope of those disputes that they wish to submit to Arbitration. It is parallel to § 4(2) 

of the REAO which provides that if an application for stay of legal proceedings is 

made, unless the arbitration agreement is null and void, inoperative or incapable of be-

ing performed, the Court should refer parties to arbitration, i.e., stay the legal proceed-

ings.  

Even though § 3 of the APC Act, 1937 provided for the enforcement of arbitral 

agreements,  Pakistan’s case law had begun to deviate significantly from the APC’s 

specific statutory direction. With the repeal of the 1937 Act, the possibility of any over-

lap or duality is removed and cleared; all foreign awards and international arbitration 

agreements are placed on the same basis and made the matter of the New York Conven-

tion. Although, the NY Convention does not prescribe any rules governing the interpre-

tative process; the national courts rely heavily on International conventions in constru-

ing and developing liberal rules of construction of International Arbitral agreements. 
42

 

Prior to implementation of NY Convention, Pakistani legal system viewed In-

ternational commercial arbitration with distrust and suspicion and Eckhardt case as 

such represents this mind set. The Supreme Court in the judgment of  Eckhardt & Com-

pany Marine GMBH, West Germany v. Muhammad Hanif case
43

 refused to enforce a 

foreign arbitration agreement on the basis that it would be too inconvenient and expen-

sive for a Pakistani  party  to bear the cost of giving evidence at a foreign forum. The 

reasoning of the court was based on the considerations of natural justice rather than on 

laying down any test for a forum convenience for a particular dispute.
44

 To the court, the 

paramount consideration was more on the costs than trying to enforce the contractual 

nature of the arbitral agreement.
45

 There were high amount of fees & monies involved, 

plus the general reservations that foreign arbitration might rule invariably against Paki-

stani parties.  

However, the Court was mindful while giving its ruling that “we should not 

overlook the fact that any breach of a term of such a contract to which a foreign com-

pany or person is a party, will tarnish the image of Pakistan in the comity of nations…. 

                                                

 

42 Article II (1) & Article II (3) of NY Convention of 1958; 
43 Eckhardt & CompanyMarine GMBH, West Germany v. Muhammad Hanif;  PLD 1993 SC 42;  
44 International Commercial Arbitration in Pakistan, Navigating between the New York Convention and 

the Draft Arbitration Act 2005; by Shahid Irfan Jamil; 
45 See M. M. Yaseen v. Messrs Irving R. Boody & Co. (PLD 1957 Kar. 755);  
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[A] ground like that it would be difficult to carry the voluminous evidence or numerous 

witnesses to a foreign country for arbitration proceedings or that it would be too expen-

sive or that the subject matter of the contract is in Pakistan or that the breach of the 

contract has taken place in Pakistan, in my view it cannot be a sound ground for refusal 

to stay a suit filed in Pakistan in breach of a foreign arbitration clause contained in a 

contract of the nature referred to herein above. [T]he court should come to the conclu-

sion that the enforcement of such an arbitration clause would amount to forcing the 

Plaintiff to honor a different contract, which was not in contemplation of the parties 

and as a prudent man of business.”
46

 Further, the court did not draw any fine demarca-

tion where the enforceability or refusal of arbitral agreements can be made.  

It is a common practice, in developing countries like Pakistan, that one party to 

the contract despite having agreed to arbitration in the agreement, tries to frustrate the 

same on various pretexts. In the past, one such classic ground on which parties succeed-

ed is the ground of inconvenience in taking witnesses, documents, and voluminous evi-

dence abroad. The excuse made by the parties is that huge expenses are involved in 

pursuing the entire process of arbitral remedy in a foreign country. A similar reasoning 

surfaced in case of Hubco v. Wapda 
47

where the Pakistani courts had accepted this ar-

gument in line with the above and ordered for arbitration in Pakistan. This reasoning 

was severally criticized as it subsequently led to a series of conflicting judgments which 

left ambiguity as to when Pakistani courts would enforce foreign arbitral agreements. 

That was the scene prior to NY in our municipal law.  

However, this ambiguity has been clarified by REAO, which creates an obliga-

tion in line with Article II (3) of the NY convention that an arbitral agreement is en-

forceable unless it is “null and void, inoperative, or incapable of being performed.” 

The discretionary powers of the courts either to refer the matter to arbitration or not, 

even on the grounds of inconvenience or hefty expenses has been curtailed by these 

clear wordings. REAO being specifically designed for this purpose will definitely in-

crease the efficiency of arbitral process, implicitly repeal the previous case law, and 

                                                

 

46
 concurring opinion of the then Mr. Justice Ajmal Mian in 1993 decision in Eckhardt of 

the Supreme Court of Pakistan; 
47 See Hubco v. Wapda PLD 2000 SC 841;  See also Manzoor Textile Mills Ltd v. Nichimen Corporation, 

2000 MLD 641; in which High Court of Sindh took away discretion from the Judiciary to decline en-

forcement of a  foreign arbitral clause;  



 15 

draw a clear demarcation when the courts would enforce or refuse arbitral agreements, 

which were sought by Supreme Court in Eckhardt.
48

  

Prior to the promulgation of the REAO Ordinance, the Supreme Court was in a 

state of confusion or disarray as in Eckhard v. Hanif  PLD 1993 SC, stating that “no 

hard and fast rule can be laid down or line of separation can be drawn to stay in what 

cases refusal can be made.”
49

 Before that, the time to file an application for the stay of 

the proceedings had to be made prior to taking any other steps in the legal proceedings, 

i.e. before filing a written reply. If a party fails to do so, it would result in the non-

maintainability of the application. That was a technical requirement pertaining to the 

whole body of case law.
50

 

The discussion on International commercial arbitration in the context of Paki-

stan is not complete without reference to the landmark judgment in the Hitachi v. Rupa-

li case 
51.

 The question in that case was whether Pakistani courts had jurisdiction to give 

a ruling on the validity of an award where the seat of arbitration was outside the coun-

try. The Pakistani court ruled that they are restrained from entertaing the challenge of an 

award following arbitration proceeding. The actual time to bring in the objections about 

the validity of foreign arbitration is either before or after conclusion of the proceedings.  

By the ‘Seat Theory’, it is the court of the place of arbitration, which has juris-

diction in case the validity of the award is challeged. It provides mandatory legal 

framework applicable to the conduct of the arbitral proceedings, correction, and annul-

ment of an arbitral award.  

The Arbitral seat is the domicile of the arbitration. The New York Convention 

(NY Convention) contains three related provisions to the concept of the arbitral seat i.e. 

Article II (1), V (1) (d) & V (1) (e).
52

 These provisions do not expressly uses the term 

“arbitral seat” but implicitly refer to the concept of arbitral seat mindful of its’ function-

                                                

 

48 Id. 
49 Eckhardt & Company Marine GMBH, West Germany v. Muhammad Hanif; PLD 1993 SC 42;  
50 Id. 
51 Hitachi v. Rupali 1998 SCMR 1618 at 1658;  
52 New York Convention, Art. V (1) (d) – “country where arbitration took place.” 
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al importance giving basis for resolving disputes between Arbitral agreements and the 

law of the Arbitral seat. 
53

 

The Rupali case is of great significance in reference to the Arbitral seat as it rec-

ognizes the autonomy of a foreign arbitration from the judicial control of our courts. 

The Supreme Court found no difficulty in holding in this case that the proper law of the 

contract was the law of Pakistan and consequentially, the law of the arbitration agree-

ment was the same as the proper law of the underlying contract i.e. law of Pakistan. The 

real question was what was the curial law governing the arbitration proceedings? Was it 

the law of England – lex fori? or was it the substantive law governing the contract  i.e. 

law of Pakistan or was it both?- it is the last possibility that is known as the theory of 

concurrent jurisdiction. 
54

 

In the absence, of any express agreement between parties the law that governed 

the main contract would also be the law of arbitration agreement if the arbitration clause 

was to be found in the main contract. 
55

 As far as curial law of arbitration agreement 

was concerned, after having dealt with the issue of ICC Rules, as both England and 

Pakistani jurisdictions recognized them, the court moved to the curial issue of procedur-

al law of the proceedings, i.e. whether the Arbitration Act of Pakistan or England would 

apply. The court recognizes the importance of ‘seat’ of arbitration proceedings in rela-

tion to the question of the curial law of the arbitration: then the law of the country in 

which arbitration is held would govern those proceedings.
56  

After thorough deliberations on the ‘seat of arbitration’ theory the court held 

that “we are inclined to hold in the present case since the arbitration is subject to ICC 

Rules and as the seat of Arbitration is London, the procedural matters  would be gov-

erned by the ICC Rules and curial Laze of England.” 
57

 Hence, no challenge could be 

made in a Pakistani court to restrain or direct the conduct of arbitration proceedings. 

The time to raise objections about the validity or scope of a foreign arbitration clause 

governed by the Pakistani law is before or after these proceedings have concluded.
 
 

                                                

 

53 The Ruplai case and the theory of concurrent jurisdiction by Mr. Khalid Anwar- Advocate Supreme 

Court of Pakistan; 
54 Id. 
55 Id.  
56 Id. 
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Brief facts of the Rupali case that gave rise to the dispute were that two Japanese 

firms entered into an agreement with a Pakistani company to set up a polyester plant in 

Pakistan. The contract was governed by the laws of Pakistan and contained an arbitra-

tion clause which refered to ICC arbitration in London. The court was of the view that 

Pakistani law also governed the arbitration agreement as embodied in the arbitration 

clause.  

Later, a dispute arose between the parties; Rupali invoked the arbitration clause. 

The London arbitral tribunal issued an interim award and Rupali sought to challenge the 

validity of the award in the courts of Pakistan.
58

 Reference was made to the Singer case 

of Indian jurisdiction. In that, the Indian Supreme Court had held in National Thermal 

v. Singer Co. 
59

 that where Indian Law governed the arbitration agreement, the courts of 

India had concurrent jurisdiction with the courts of the seat of the arbitration. This 

means that the courts of the country whose substantive laws govern the contract includ-

ing the arbitration agreement embedded therein “are the competent courts in respect of 

all matters arising under the arbitration agreement, and the jurisdiction exercised by 

the courts of the seat of arbitration is just concurrent and not exclusive, and strictly 

limited to matters of procedure.”
60 

Drawing from this, the Supreme Court of Pakistan 

took an intermediary view between the “seat” theory and the view curial of the Supreme 

Court of India as has been done in many common law jurisdictions. 
61

 

2.2.2 First Pakistani Judgment on the New York Convention 1958 

On February 14, 2006 a year after the implementation of NY Convention into 

the municipal law of Pakistan through (REAO), the first Pakistani court order came  

that interpreted the Convention on foreign Arbitral Awards. The decision was rendered 

in M/s Travel Automation (Pvt.) Ltd. v. Abacus International (Pvt.) Ltd.
 62

 by Justice 

Khilji Arif Hussain of the High Court of Sindh at Karachi, Pakistan. The order issued an 

anti-suit injunction and compelled parties to proceed to arbitration at the Singapore In-

                                                

 

58 International Arbitration in the context of Globalization: A Pakistani Perspective by Mr. Justice Mian 

Saqib Nisar Lahore High Court, Pakistan; 
59 National Thermal Power Corporation v. Singer Company and others; (1992) 2 Comp LJ 256; 
60 Id.  
61 International Arbitration in the context of Globalization: A Pakistani Perspective; by Mr. Justice Mian 

Saqib Nisar Lahore High Court, Pakistan; 
62 M/s Travel Automation (Pvt.) Ltd. v. Abacus International (Pvt.) Ltd. 2006 CLD 497;  
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ternational Arbitration Center under the NY Convention of 1958. The Judgment ex-

pounded and interpreted provision of § 4(2) of the REAO Ordinance which had taken 

away the discretionary powers of the court whether to stay or not to stay the proceed-

ings in terms of arbitration agreement, even on the ground of inconvenience. This exer-

cise of power is subject to one exception where the arbitration agreement itself is ‘null 

and void, inoperative, or incapable of being performed.’ 
63

This judgment is of great 

importance as it sets the criteria and demarcation line of where to grant or to refuse a 

stay in case of arbitration proceedings.
64

   

2.2.3 Arbitral Awards under the REAO 

The REAO has established a pro-enforcement arbitral award regime, which is in 

line with the New York Convention. The enforcement of foreign arbitral awards has 

been made simpler and are enforceable under § 6 & § 7 of REAO, which means that 

Pakistani legislation implements the NY Convention in letter and spirit. The equivalent 

provision is under § 7 of REAO which simply states that the enforcement of foreign 

awards “shall not be refused except in accordance with Article V of the Convention.”
 65

 

Unlike § 3 of 1937 Act, it confers no residuary discretion on the Court to refuse en-

forcement; it implies that the grounds listed therein are exhaustive. The NY Convention 

and the REAO Ordinance is “pro-investment” and the grounds under article V are ap-

plied restrictively and construed narrowly. 
66

  

Of the several grounds listed in Article V of the NY Convention that entitles the 

Court to refuse enforcement one ground is when the award is contrary to ‘Public policy’ 

of the country in which enforcement is sought. Perhaps in view of the majority judg-

ment of the Hubco case
67

, apprehensions on this point were with regard to the enforce-

ment of foreign awards under the Ordinance, since the elements of corruption present in 

an agreement renders it void and as such according to public policy is not referable to 

                                                

 

63 International Arbitration in the context of Globalization: A Pakistani Perspective; by Mr. Justice Mian 
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64 Id.  
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arbitration.
68

 In my view, such concerns are exaggerated. The attitude of Pakistani 

courts is in line with the approach taken by the Supreme Court in 1993 in the Echkhardt 

case, stated earlier. Pakistani courts  are together with the courts of Common law coun-

tries and take a skeptical view of the public policy defense, and cannot allow it as a 

‘back-door’ defense to undermine the efficacy and prestige of the NY convention. At 

times this defense of public policy may succeed, but very rarely. 
69

 

At one time, in the English courts this exception to refuse an award from en-

forcement was applied in the case of Soleimany v. Soleimany. 
70

 The English court re-

fused to enforce an award giving effect to a contract between a father and son that in-

volved smuggling of carpets out of Iran in breach of Iranian revenue laws and export 

controls. In declining to enforce the award, however, the court held that “The court is in 

our view concerned to preserve the integrity of its process, and to see that it is not 

abused. The parties cannot override that concern by private agreement. They cannot by 

procuring arbitration conceal that they, or rather one of them, is seeking to enforce an 

illegal contract. Public policy will not allow it.” 
71

 

Another important feature of the REAO is that it confers exclusive jurisdiction 

directly to the High Courts, thus eliminating one level of legal proceedings thus greatly 

speeding up the enforcement of foreign awards.
72

 In Pakistan, the High Courts have 

limited original civil jurisdiction meaning thereby that only few cases are filed directly 

in this court. Ordinarily, the legal proceedings are commenced in the civil, i.e. subordi-

nate courts, which are courts of first instance and then goes up to the High Court and 

finally the Supreme Court; which is the apex court of the land.  

Therefore, it is seen that an attempt has been made in promulgating the Ordinance 

to lean in favor of the NY Convention and the awards made there under. Unprecedented 
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supremacy has been given with regard to its enforcement, yet the provisions are left to 

judicial interpretation. 
73

 

2.3 Problem with the scope of REAO- Character of an Award  

The determination of the character of an award is important which has not been 

clearly dealt with in REAO as promulgated. By the character of an award, it means that 

it fails to clearly outline the criteria what constitutes “foreign arbitral awards.” Now, 

the problem with REAO as promulgated is that it applies to ‘foreign arbitral awards’ 

after the commencement of REAO in 2005 as mentioned in § 1 (4)
74.

   

Foreign awards are defined in § 2 (d) REAO as: (d)  “‘Foreign arbitral awards’ 

means a foreign arbitral award made in a contracting state and such other state as may 

be notified by the Federal Government, in the official Gazette.”
 75

  

Article 1 of the NY convention states that “This Convention shall apply to the 

recognition and enforcement of arbitral awards made in the territory or a State other 

than the State where the recognition and enforcement of such awards are sought, ... It 

shall also apply to arbitral awards not considered as domestic awards in the State 

where their recognition and enforcement are sought.” 

This Article (1) has two sentences; the first provides that it apply to the recogni-

tion & enforcement of awards made in another state other than the state where recogni-

tion and enforcement are sought. A state, which becomes party to the Convention, can 

limit this field of application by invoking the reservation of Article 1 (3), the “reciproc-

ity reservation.” Around two-thirds of the contracting states apply this reservation. The  

use of the expression “whether physical or legal” in the first sentence gives indirect 

reference to both the natural persons and separate legal entities, such as incorporated 

companies.
76

 The second sentence of the Article constitutes an addition to the first sen-

tence and the use of the word also joining the second sentence makes an indirect sug-

                                                

 

73
 It may be noted that paragraph 2 of Article VII of the Convention also provides the Geneva Conven-

tion and Protocol “shall cease to have effect between Contracting States on their becoming bound and to 

the extent they become bound” by the Convention;  
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law has left a wide lacuna for not defining to what constitute a ‘foreign award’ under Pakistani law; 
76 The New York Convention of 1958: An Overview by Albert Jan Van Den Berg;  
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gestion to it. Therefore, if the arbitral award is made in an other contracting state, the 

convention applies to it in case according to the first sentence.  

The second sentence of Article (1) provides that it shall apply to the recognition 

and enforcement of an arbitral award, which is not considered as a domestic award. 

Theoretically, an arbitral award made in another contracting state can also be consid-

ered non-domestic and it is this second half of the article, which is relevant and subject 

of further discussion below.  

From the wordings of the definition in REAO, it is not clear what factors deter-

mine or constitute a ‘foreign’ award. There could be many factors, for instance national-

ities of the parties, place of arbitration, seat of management, financial control of the 

corporation, domicile of the company, substantive law applicable to the contract or arbi-

tral agreement or the law governing the procedure of the arbitration, etc.
77

 All these 

factors, though independent, are equally important in the character determination of an 

award.  

This lacuna left while promulgating REAO could definitely be filled in by the 

case law as interpreted by judges as to what constitute domestic or foreign award. In 

common law jurisdictions, case law has enormous importance in the interpretation of a 

statute. If a similar question of law arises, in future, the lawyers refer to the case law for 

the determination of similar disputes. The case laws as interpreted by judges are report-

ed in leading law digests.  

Character determination of an award is important because the domestic award can 

be set aside by the Pakistani court u/§ 30 of the Arbitration Act of 1940; (A domestic 

arbitration legislation applicable to domestic arbitral disputes). However, if the award is 

foreign then the courts in Pakistan are restrained from refusing the recognition and en-

forcement of a foreign arbitral award under the REAO. This foreign award can still be 

enforced in other jurisdictions but then subject to limitations set forth in article V (1) 

(e)
78

 of the NY, convention which may sterilize it, to which I will return later.
  

                                                

 

77 International Commercial Arbitration in Pakistan, Navigating between the New York Convention and 
the Draft Arbitration Act 2005; by Barrister Shahid Irfan Jamil; 
78 V (1) (e) of NY Convention states “the award has not yet become binding on the parties, or has been 

set aside or suspended by a competent authority if the country in which, or under the law of which, that 

award was made.”  



 22 

In one of the leading cases from US jurisdiction Bergesen v. Miller
79

, the court 

enforced an award made in New York under its’laws but was between a Norwegian and 

a Swiss party, by giving reliance on the second part of the Article (1) of NY Conven-

tion. 

The court gave reasoning in support of its view that awards ‘not considered as 

domestic’ means awards which are subject to the convention not because they are made 

abroad based on territorial approach, but because they are made within the legal frame-

work of another country. For example, parties having their place of business outside the 

enforcing jurisdiction or awards pronounced in accordance with a foreign law. This 

view also had a support from USC legislation Title 9  § 202 which gives definition of 

awards “ award arising out of such a relationship which is entirely between citizens of 

the United States … unless that relationship involves property located abroad, envisag-

es performance or enforcement abroad, or has some other reasonable relation with one 

or more foreign states.”
80

 

Against that background of the foregoing definition of the “non-domestic” arbitral 

award, it may cover three categories of awards in a 3- step test:-  

1. In the first instance, “REAO may not apply to arbitration between two parties in 

Pakistan even if one is a foreign controlled company conducting arbitration 

within or outside Pakistan under Pakistani substantive law.”; 
81

 

2. In the second situation,  “The provisions of  REAO may not apply to an arbitra-

tion taking place outside Pakistan between a Pakistani company and a foreign 

party but applying Pakistani substantive law”;
82

  

3. In the third scenario “ Still unclear, if REAO will apply to an award given in an 

arbitration within Pakistan between a Pakistani company and a foreign party but 

applying a non- Pakistani substantive law”;
83

  

                                                

 

79 US no 54, reported in yearly book Vol. IX p 487;  
80 The New York Convention of 1958: An Overview by Albert Jan Van Den Berg; 
81 International Commercial Arbitration in Pakistan, Navigating between the New York Convention and 

the Draft Arbitration Act 2005; by Barrister Shahid Irfan Jamil;  
82 Id. 
83 Id. 



 23 

2.3.1 Under the first scenario 

It is once again reiterated that the very purpose of the NY Convention has been 

the recognition and enforcement of arbitral awards. The very basic intent of legislature 

in Promulgating REAO is safeguarding the investor’s interest doing businesses in the 

country through MNC’s or subsidiary offices. At times, these foreign companies 

through the incorporation mechanism under the Companies Ordinance of 1985 Pakistan 

acquire the legal personality of this country, which pushes them out of the scope of 

REAO.
84

  

 Under REAO, any arbitration that is conducted within Pakistan would be con-

sidered a domestic arbitration to which REAO is not applicable. Reference can be made 

to the leading case of Hubco v. Wapda
85

, which is discussed below.  

Several jurisdictions in the world such as the UK, USA, and India have tailored 

their legislations to safeguard such types of arbitrations and investments by treating 

them as NY Convention awards.  

Most distinguished and evident of all is the UK Arbitration Act 1996; 
86

 that is a 

good model of law, highly protective of the foreign investor, with a definition of do-

mestic arbitration based on the nationality of the parties and the situs/place of arbitra-

tion. The Act provides one of the least complex approaches to the legal regime govern-

ing International arbitration agreements. Further, Part II § 85 (2) of the Arbitration Act 

1996 UK; states “domestic arbitration agreement” means an agreement to which none 

of the parties is: 

a) An individual who is a national of, or habitually resident in, a state other 

than the United Kingdom, or  

b) A body corporate which is incorporated in, or whose central control 

and management is exercised in, a state other than the United King-

dom, and under which the seat of the arbitration (if the seat has been 

designated or determined) is in the United Kingdom.”
87
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This statute is a fine blend and pierces the corporate veil allowing even the UK 

subsidiary of a non-UK resident to engage in international commercial arbitration, de-

spite being conducted within the UK.
88

  

REAO could have incorporated this kind of legislative provision in order to give 

fundamental protection to foreign investors within Pakistan. We can borrow such legis-

lative measures from other countries without having to duplicate the efforts. 
89

 

Furthermore, the US has gone a step further in this direction by incorporating a 

similar provision in its Legislation Title 9 U.S.C. § 202.
90 

 

§ 202 states that “[a]n  agreement or award arising out of such a relationship 

which is entirely between citizens of the United States shall be deemed not to fall under 

the NY Convention unless that relationship involves property located abroad, envisages 

performance or enforcement abroad, or has some other reasonable relation with one or 

more foreign states.”
91

 

The underlined part of the above statute indicates the commitment of the US to-

ward the NY Convention by tailoring it according to various types of arbitrations.  

In terms of § 202 the use of phrase ‘reasonable relation’ means that if the parties 

to agreement has a reasonable relationship to a foreign state then this section is poten-

tially applicable. The US courts have held that NY Convention may apply to interna-

tional arbitration seated in United States, either between nationals or between foreign 

nationals – provided only arbitration agreement has a reasonable relation to one or more 

foreign states.
92

  

     A similar type of protection is also available in the UNCITRAL Model Law 

which gives wide discretions for parties to opt for international arbitration  by virtue of  

Article 1(3)(c) which states “(3) An arbitration is international if... : (c ) the parties 

have expressly agreed that the subject matter of the arbitration agreement relates to 

more than one country.”
93
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From the above discussion, it can be seen that the REAO was meant to converge 

different forms of international commercial arbitrations. It was left open for the member 

states to define when an arbitral award would be foreign or domestic thus leaving little 

for the case law to develop and fill in the gaps.  

2.3.2 Under the second scenario where Pakistani substantive law is applicable in 

arbitration conducted outside Pakistan between a foreign and a Pakistani party  

In order to begin discussion on this scenario, the above mentioned case of Hitachi v. 

Rupali Polyester
94

 is referred to in which it was held by the Supreme Court of Pakistan 

that the substantive law applicable to arbitration would be the determining factor of the 

foreign or domestic character of an award.  

This character determination was dependent on the previous case law that exist-

ed in Pakistan which was made the basis for the given reasoning in the Rupali case.That 

law was defined in the § 9 (b) of APC Act (the savings clause)
95

. This savings clause 

made substantive law the determinative factor. This was the scene prior to the promul-

gation of REAO.  

This savings clause has been specifically omitted from the REAO. This could 

have been done consciously or deliberately by the legislature in order to alter the posi-

tion of the determination factor away from the choice of substantive law and towards 

other more suitable factors such as a seat of arbitration i.e. by seat theory, thereby tak-

ing a territorial approach.  

The decision in the Rupali Polyester
96

case is a highly respected judgment from 

the Pakistani Jurisdiction in the arbitration matters. In this case, for the very first time, 

the character of an arbitral award was considered in detail. Hitachi’s emphasis was that 

substantive law is the dertermining factor for the jurisdiction of courts. The Supreme 

Court of Pakistan took a middle approach to substantive law and the seat theory, being 

influenced by the English curial law. While deciding, reliance was placed on a rather 

controversial Indian judgment of National Thermal Power Corporation v. The Singer 
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Company 
97

 in which the Supreme Court of India held that if the arbitration agreement 

is governed by Indian substantive law then the courts of India would have concurrent 

jurisdiction and not exclusive and limited to matters of procedure.  

The theory of concurrent jurisdiction over an award in the Singer Case came 

under severe criticism as being divergent and contrary to the whole notion and spirit of 

the New York Convention. Singer not only applied Indian Savings clause
98

 to ascertain 

awards rendered through arbitrations conducted outside India to be domestic, but also 

reasoned that the Indian courts would have concurrent  jurisdiction over the conduct of 

such arbitration. 
99

 Pakistan’s Supreme Court differed with Singer’s opinion and found 

the theory of concurrent jurisdiction as impractical and unworkable but did not fully 

reject this theory and gave a piecemeal judgment. The Pakistani courts in the Rupali 

case held that it is the curial law of arbitration, the law of the seat of arbitration that 

governs procedure and proceedings of foreign arbitration. It is now apparent that Paki-

stani courts are not as possessive about procedural supervision of an arbitral award con-

cerning the seat as the Indian courts are.
100

 

 There are some useful provisions in the NY convention that do not expressly 

state but implicitly refer to the character determination of an award. Those indications 

are found in the wording of Article when it states that it shall apply to “arbitral awards 

not considered as domestic awards in the State where their recognition and enforce-

ment are sought.” 

Furthermore, this moves the discussion on to Article V (1) (e) of the NY Con-

vention, which elaborates procedural law/ seat theory helpful in determining the effect 

of the character of an award whether foreign or a domestic.  

Article V (1) (e) of the NY Convention gives a competent authority to refuse 

recognition and enforcement if “the award has not become binding on the parties, or 

has been set aside or suspended by a competent authority of the country in which, or 

under the law of which, that award was made.” Now, it is a well- settled law according 
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to various decisions of the NY Convention member states that this highlighted phrase 

refers to the Procedural Law/ Seat Theory of the arbitration rather than the substantive 

law. 
101

 

The phrase in the  article “under the law of which” only indirectly indicates the 

criteria for determining ‘domesticity’ to the procedure law which has reference to the 

seat of arbitration and is a determining factor giving supervision to the municipal 

courts, which has a wide array of powers to set aside an award arising out of arbitration. 

Therefore, if a Pakistani court sets aside an award arising out of this scenario believing 

it to be a domestic award solely for the reason that the law applied was Pakistani sub-

stantive law, this probably is again a contravention of the NY Convention. This aspect 

needs to be clarified in the REAO in order to prevent Pakistani courts from exercising 

jurisdiction unnecessarily over award matters, disobeying the NY Convention, ruining 

the image and reputation of the country in the world. 
102

 

 It would be sensible and rather practical for Pakistani courts to lay down the 

standard for the character determination of the arbitral award, which emphasizes com-

plinace with the provisions of the NY Convention  instead of focusing squarely on the 

application of the substantive law.  

2.3.3 Under the third Scenario 

After the NY Convention was made part of our Municipal Law, the chances of 

foreign arbitration being conducted within Pakistan may increase; therefore, the quality 

of international arbitration is very important. 
103

  

In case of arbitration taking place within Pakistan, the procedural law applicable 

will be under the supervisory control of Pakistani law. Under Article V (I) (e) & Article 

(VI) of the New York Convention, it is presumed that an agreement specifying the place 

of arbitration refers to the procedural law of that place being applicable to the arbitra-

tion, which is relevant to determine which national court may set aside an arbitral 
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award. There is a substantial force to this observation, as has been up held by numerous 

national courts in various jurisdictions.
104

  

However, the extensive power to set aside an arbitral award by courts of the 

state whose procedural law governs the arbitration creates unfortunate prospects for 

national courts arbitrations conducted abroad. Pakistani courts in the Rupali
105

 case and 

Indian courts in Singer
106

  have rendered controversial decisions, holding that they may 

annul arbitral awards made abroad on the basis that procedural law of the arbitration 

was Pakistani or Indian respectively, which was again a bogus & flawed analysis.
107

 

This was the scene prior to the incorporation of NY Convention. This rationale to set 

aside the arbitral award is contrary to the whole notion, spirit, terms, and objectives of 

the NY Convention and defeats the desire of the parties for a neutral forum for dispute 

resolution. 
108

  

In a very rare situation, party autonomy would encourage them to choose a non-

Pakistani procedural law to apply to their arbitration. Reference is made to the Union of 

India v. McDonnell Douglas Corporation
109

 case where the arbitration clause provided 

the place of arbitration to be in London while the procedures for the arbitration were to 

be held under Indian procedural law. The Union of India argued that, “by stipulating 

that the arbitration should be conducted in accordance with the procedure provided in 

the Indian Arbitration Act, [the parties] had made an express choice of Indian law to 

govern the arbitration proceedings.”
110

 The conclusion of the court was that agree-

ments selecting a procedural law other than that of the place of arbitration produce con-

fusion and potentially unanticipated results. The court went on to say that, this was a 

very unwise and unattractive arrangement but- ultimately the choice of the parties.
 111

 

Under this scenario, the Pakistani courts would find themselves stifled in a situa-

tion where it would be possible to set aside an award under §30 of Arbitration Act 1940 
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(by the Procedural law/seat theory) while being able to recognize or enforce it under the 

REAO. This scenario recalls the Rupali case in which the Supreme Court had held that 

‘in this phase the Pakistani courts could have jurisdiction’ which refers to the post arbi-

tration phase when the award has been announced by the arbitrators. The reason stated 

was that in view of the provision of sec 9 (b) of Arbitration (Protocol & Convention) 

Act 1937, the then award in question could not be treated as a foreign award, since the 

law of Pakistan governed the arbitration agreement. The conclusion drawn from that 

premise was that the award should be treated as a domestic award; therefore the Arbi-

tration Act, 1940 would be applicable, and this was the reason that the application filed 

by Rupali under §14-17 of the Arbitration Act, 1940 was held to have been validly en-

tertained by the court.
112

  

This overlap is not dealt fully in Pakistani law and is another lacuna in the law. 

As earlier stated, the Arbitration Act of 1940 is applicable to domestic arbitration and a 

Pakistani court will interpret awards arising out of the third scenario as domestic 

awards.
 
However, this does not prevent other NY Convention member states from con-

sidering such awards as NY Convention awards and thus is enforceable in other juris-

diction. 
113

 

Pakistan needs to remove this lacuna otherwise; the contradiction would lead to 

problems, making foreign investors watchful in conducting their arbitration in Paki-

stan.
114

 This whole uncertainty revolving around the procedural law does not contribute 

to the effectiveness and worth of the international arbitral process. In the recent years, 

many countries tailored their arbitration legislation so that it does not allow for setting 

aside arbitral awards made outside their country even though the national law provides 

the procedural law of the arbitration.
115

 
 

Another important legislation having focus on the international investment related 

disputes is the ICSID Convention. Discussion follows from various provisions of this 

particular statute.  
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2.4 Arbitration (International Investment Disputes) Act; 2011 
116

-Statute to 

implement the ICSID Convention  

With the promulgation of the Arbitration (International Investment Disputes) 

Act; 2011, the old Arbitration Act of 1940 becomes redundant in International matters 

and its scope is left for the domestic matters, as given in § 7 of the Act. The scope of the 

old act remains different and shall not apply to the proceedings pursuant to the Conven-

tion. 
117 

The Jurisdiction is restricted to any legal dispute arising directly out of invest-

ment between the contracting states. 
118

 The § 4 of Arbitration (International Investment 

Disputes) Act; 2011 gives power to the High Court to recognize an award with respect 

to the pecuniary obligations which it imposes. International law follows from article 54 

of the ICSID, which, is the actual provision that lays down the criteria.
119 

 

Pakistan is striving investors’ confidence in the country. For that purpose it enact-

ed the Arbitration (International Investment Disputes) Act; 2011.
120

 The need arose in 

direct response to the controversial judgment by the Supreme Court of Pakistan in 2002 

in SGS v. Pakistan
121

. The SGS case had two parallel proceedings pending, one in IC-

SID, and the other in Pakistan. The stance of SGS was self- contradictory; it wanted 

arbitration but then on its own terms, i.e. outside of Pakistan and in derogation of the 

actual agreement entered into between the parties, which called for arbitration at Islam-

abad, Pakistan. SGS insisted on proceeding by filing its claim for arbitration under the 

ICSID Convention
122

 based on Bilateral Investment Treaty (BIT) entered into between 

Pakistan and Switzerland.   

SGS further relied on the Hubco case to substantiate its position contending that 

‘Arbitration’ in Pakistan could not proceed, as there were allegations of fraud, corrup-

tion, misappropriation, and malafides in it. Pakistan objected to such an arbitration on 
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the ground that although the International Convention on the Settlement of Investment 

Disputes (ICSID) Convention, had been ratified by Pakistan, but not incorporated into 

the municipal laws of Pakistan, the courts therefore had no power to enforce the provi-

sions of the Convention while ignoring the existing national law relating to arbitra-

tion.
123

 The matter went up to the Supreme Court, which upheld the decision of the 

lower courts at Islamabad which was not to stay the proceedings under Pakistani Arbi-

tration Act following the parallel ongoing ICSID Arbitration. The Supreme Court went 

on to say that the dispute was a commercial contract and the parties could not defeat the 

same by any stretch of imagination, thereby the lower courts at Pakistan could proceed 

with the matter.
124

  

The reasoning put forward by the Supreme Court for the denial of the enforceabil-

ity of such an ICSID arbitration clause contained in a Pakistani- Swiss BIT (Bilateral 

Investment Treat) was that the ICSID Washington Convention of 1965 had not been 

implemented into Pakistan’s domestic legislation and second, the controversial provi-

sion of pre-shipment inspection services offered by the SGS to the Pakistani govern-

ment did not fall under the definition of ‘investment’ as contained in the Pakistani- 

Swiss BIT. However, the ICSID Tribunal in its decision dated 06 August 2003 disre-

garded the decision of the Pakistani Supreme Court and gave a finding that the Tribunal 

indeed had competence to hear the case. 
125

 This Pakistani judgment was severely criti-

cized in international quarters. 

 SGS v. Pakistan was the turning point in realizing the need for national legisla-

tion in order to give full effect to the ICSID Convention. The legislation was promul-

gated by the Presidential Ordinance, which was later made a statute through the act of 

Parliament. The Act is meant to be compliant with the ICSID Model Law
126

  and the 

only purpose for enacting this Act is to implement the (ICSID) Convention between 

States and Nationals of other States, with the aim of bringing transparency in the set-

tlement of Investment disputes. 
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Execution of awards is made simpler through the High Courts of Pakistan by 

excluding the lower courts. If an award is rendered against the Government of Pakistan, 

then the awards are subject to the review by High Courts. 
127

 By conferring direct juris-

diction to the High court, the procedural complexities are shortened. The decision of the 

High Court is appealed in the Supreme Court, but in execution matters, the grounds of 

Appeal are very limited. 
128 

 

Having discussed at length the International legal framework of Investment dis-

putes and commercial arbitration in Pakistan, the issue is now seprability and this doc-

trine is taken up in the following chapter. The attitude of Pakistani courts towards inter-

national commercial arbitration has also to do with separability. How separability is 

decided within underlying commercial contracts that are tainted with fraud, illegality, 

corruption, termination, inducement or lack of consideration is the issue.  

3 Doctrine of Separability & Interpretation of Arbitration 

Agreement/ Clause  

3.1 Separability Doctrine  

One of the presumptions that follow from the separability doctrine is that a differ-

ent national law from that applicable to parties underlying contract can govern an arbi-

tration agreement. This result postulates two separable agreements of differing character 

and the essential point is that a separate analysis of the conflict of laws between national 

laws is then performed with regard to that agreement. 
129

 

A set of consequences arise from the separability doctrine but we are concerned 

with the possible validity of an ‘arbitration agreement’ despite the non-existence, inva-

lidity or illegality of the parties underlying contract.  

The reason for bringing in this discussion here is that there is an effective link of 

Investment to arbitration. Big investment companies rely heavily on arbitration mecha-

nisms while negotiating  a contract. For that, they incorporate either a separate arbitra-

tion agreement or an arbitration clause within the underlying contract. At times, the 
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underlying contract is obtained through fraud, corruption, coercion, termination, lack of 

consideration, duress, or illegality. Therefore, some implications follow on the underly-

ing contract.  

In last couple of decades, Pakistan has received a variety of international commer-

cial disputes, especially gigantic investment cases where the question has been that the 

arbitration clause would survive despite the surfacing of corruption of billion dollars in 

the underlying main contract.  

Pakistani courts, while deliberating on the question of fraud in the international in-

vestment contracts, interpret the effect of fraud on arbitration agreement in a two-step 

analysis: first, the “balance of agreement” in a fraudulent deal, i.e. should the entire 

agreement continue or be nullified altogether? Second, if the effect of fraud goes deep 

into the entire contract and the ‘Arbitration’ clause cannot be separated from the rest, 

can a part of it still be referred to Arbitration or should it be nullified altogether? This is 

being analyzed here in detail from a series of recognized arbitration cases where Paki-

stani courts have recognized some version of the separability doctrine presumption but 

mostly have disregarded the provisions of NY Convention, which brought criticism to 

Pakistan from international quarters. That was the scene prior to the carrying out of the 

NY Convention into our municipal system. Later, measures were taken to give full ef-

fect to the separability doctrine in order to maintain the international credibility of the 

country.  

As discussed earlier in the preceding chapter under the heading of arbitral agree-

ments, the Pakistani courts now give full effect to the arbitral agreements and treat them 

as separable from the underlying contract unlike in the past Hubco case.  

Unlike the Geneva Protocol, The NY Convention has no independent requirement 

for the application of separability but it presumes that the international arbitration 

agreements are separable from the parties underlying contract.
130

 This understanding is 

reflected in both the Articles II & V (1) (a) of the NY Convention which implies that 

the arbitration agreements are separable from the underlying contract. The provision of 

article II ‘arbitration agreement’ does not mandate separability, but it does command 

recognition of agreements to treat arbitration clauses as separable. A similar notion is 
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found in the ICSID Arbitration Facility Rules, which states, “an agreement providing 

for arbitration under the Additional Facility shall be separable from the other terms of 

the contract in which it may have been included.”
131

 Several ICSID tribunals have giv-

en weight to it in the context of ICSID arbitrations. 
132

 Let’s see how this has been 

treated in Pakistan.  

3.2 Fraud in Agreements and Interpretation of Arbitration Clause  

 In Pakistan, it is common that when foreign companies enter into Investment 

contracts with host state parties they usually incorporate arbitration clauses, i.e. in case 

of a dispute the same would be adjudicated upon as per arbitration clause. Now, what 

happens if the underlying contract is tainted with illegality, fraud, corruption, induce-

ment, termination, or lack of consideration?
133

 

In the beginning, the Pakistani courts rendered divergent decisions on the sub-

ject, which were in derogation with the international legal practice. Later, it started ren-

dering decisions in line with the English court rulings, which had repeatedly held that 

the non-existence or invalidity of parties underlying contract does not necessarily re-

quire the invalidity of an associated arbitration clause within the main contract. That is 

the belief of this premise, which is reflective in our court decisions as Pakistan’s judi-

cial culmination also has roots in the English common law system.
134

  

That is also the proposition of the NY Convention that the arbitration clause 

shall be treated as ‘independent’ from the underlying contract within which it is con-

tained.
135

 Our courts are mindful of this fact and have consistently never allowed de-

feating the separability. The matters are referred to arbitration as per the arbitration 

clauses. 
136   

A few leading cases as interpreted by the Supreme Court of Pakistan are 

examined below.  
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3.2.1 Re: Hub Power Company Ltd. v. Pakistan Wapda (the “HUBCO” case) 
137

 

The main question for determination before the court was that if an agreement 

prima facie had been obtained by fraud or bribe, then it should be taken out of the pale 

of the arbitration.
138

 

While deciding the Hub Power case the court said that today “under the English 

and Pakistani laws, arbitration clauses contained in contracts are treated as separate 

and self contained contracts in that if it were not so, arbitration clauses would not at all 

survive an attack on the main contract which is known as the ‘doctrine of separabil-

ity’…it would thus be seen that allegations of invalidity even serious allegation of its 

being ab-initio are void and perfectly capable of being referred to arbitration.”
139

 

However, the exception to the rule of enforcement of a foreign arbitration clause 

also came under scrutiny in the Hub Power case a decade ago. The question which the 

court answered was “whether the nature of the dispute and the question of malafide, 

fraud, illegalities and the legal incompetence raised prevent resolution of the matter 

through arbitration as a public policy and as such the dispute between the parties is not 

arbitrable and cannot illegitimately be subject-matter of International Chamber of 

Commerce the “ICC Rules of arbitration” established by the Convention (the “ICSID 

Rules”)?”
140

 i.e. if there are allegations of corruption in an international commercial 

contract  it takes the dispute outside the scope of an arbitration clause embedded in the 

main contract. The Supreme Court held that the allegations of corruption required fur-

ther probe into the matter judicially and would render the agreements/ documents void, 

therefore, according to the public policy, such matters, which require finding about al-

leged criminality, are not referable to Arbitration. 
141 

  

It is a well-settled law in Pakistan that disputes involving the questions of ille-

gality or public policy cannot be referred to arbitration. Reference was made to the case 
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of Ali Muhammad v. Basheer Ahmad 
142

 where it was held that matters of public policy 

are to be adjudged by a court of law and not by a private forum. 

Lastly, the Supreme Court gave a divided judgment in the HUBCO case. The 

majority opinion was that the allegations of fraud if proven would render the contract 

documents to be void; thus on grounds of public policy, the matter involving alleged 

misappropriations in the dispute were not referable to Arbitration.  

The brief facts of this case forming the background were that HUBCO was a 

foreign- owned private company that sold electricity to WAPDA which was the main 

power supply utility company to the public under a Power purchase Agreement (PPA) 

in the year 1992. The financial model for tariff calculations and payment to be made by 

WAPDA to HUBCO during 30 years of the project was provided in schedule VI to the 

PPA Agreement. WAPDA alleged that the Schedule VI to the PPA was revised by 

HUBCO through collusion and illegality without lawful agreement thereby heavily in-

flating the tariff payments due from WAPDA. This was challenged being without con-

sideration, unapproved, illegal, fraudulent, and ineffective in law. WAPDA repudiated 

the amending contractual documents.
143

  

Thereafter, WAPDA filed a suit for recovery of overpaid tariffs to the tune of 

Rs. 16.0 billion in the High court, challenging the termination letter by WAPDA, seek-

ing its suspension and an injunction restraining WAPDA from having recourse to judi-

cial remedy before the ICC arbitration clause in PPA. Ultimately, the fight between 

parties reached the Supreme Court of Pakistan but was settled amicably between 

them.
144

 

The main argument addressed by both the parties was on a major issue of “doc-

trine of Separability.” meaning that under English and Pakistani laws the ‘arbitration 

clause’ in an agreement is treated as separate and self-contained even if the underlying 

contract is declared as ‘void.’ Still the arbitration clause survives and matter be referra-

ble to arbitration. 
145
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During deliberations,reference was made to the judgment of the Harbour Assur-

ance case
146

 and the judgment of an English court case Westacre Investment v. Jugoim-

port 
147 

from English Jurisdiction  in which the court of Appeal had held that an arbitra-

tion clause will survive where the main contract in which it appears is invalid ab-initio 

on grounds of illegality so that the issues themselves can properly be referred to Arbi-

tration. 
148  

This opinion given by the Supreme Court of Pakistan took the view by virtue 

of the principle of separability that the arbitration clause in PPA was severable and sur-

vived the allegations of illegality made by WAPDA.
149  

From the HUBCO case, it can be inferred that the Supreme Court arrived at a 

conclusion that was consistent with the principles of both domestic law as well as pri-

vate international law.
150

 Later, the dispute between the HUBCO and WAPDA was 

settled amicably after giving WAPDA a handsome adjustment in tariffs. 

In the most recent case of Reko Diq in which the decision is pending in the Su-

preme Court of Pakistan the ICSID has taken notice of the Arbitration filed and pro-

ceedings are underway. Similarly, in another case, (decision awaited by Supreme Court 

of Pakistan in 2013) Karkey Karadeniz Elektrik Uretin A.S. in which the Turkish com-

pany has filed for proceedings under its Investment Arbitration Agreement before IC-

SID.  

Here are some other landmark judgments from Pakistani Jurisdiction on the sub-

ject.   

3.2.2 Divergent opinion on the subject 

In Hitachi v. Rupali 
151

,
 
which is rather an old decision on the subject, in that it 

was held that while the law of an ‘arbitration agreement’ usually followed the proper 

law of the main contract, an ‘arbitration agreement’ was separable from the main con-
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tract between the parties and arbitration agreement. There may be a different law pro-

vided for the arbitration agreement.
152

 

In Sezai Turkes Feyzi Akkaya Construction Company,and another (STFA),
153

 

despite “frustration” or “repudiation” of the contract, the arbitration clause was said to 

survive and apply.
154

   

 The Supreme Court took some time to recognize the sanctity of the foreign arbi-

tration clause and the minority view as expressed in Eckhard’s was to be reexamined 

and reiterated as mainstream law in the landmark judgment of Hitachi v. Rupali Polyes-

ter.
155

 The significance of the Rupali case is that it recognizes the autonomy of foreign 

arbitration from judicial control of our courts.
156

   

 Further, in the judgment of the Port Qasim Authority case
 157

 which relied on an 

Indian Supreme Court case Dhadarajamal Govindram, 
158

 in which it was ruled that 

where the existence of the legally binding contract had been challenged, the phrase and 

wording “dispute in respect of or concerning anything therein contained”
159

 was broad 

enough to give extensive jurisdiction to arbitrators to decide upon the lawfulness of the 

contract. The issue whether the terms of the agreement were at the time relevant and 

legally enforceable was held to be an arbitrable issue.  

 In Pakistan Burmah Shell Ltd., 
160

 it was held that once it was established that a 

contract existed, then even though the underlying contract may come to an end by rea-

sons of “frustration, fraud, rescission, breach of condition, misrepresentation or coer-

cion,”
161  

the arbitration clause was held to survive and remained intact.  
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Another landmark judgment of the Supreme Court of Pakistan is the matter of 

the Pakistan Steel Mills case referred to as the Watan Party
162

 case involving huge for-

eign investment in which acts of omission and commission on the part of state authori-

ties were highlighted.  

From the above judgments and court rulings, it is seen how the doctrine of sepa-

rability has evolved in our judicial works and is interpreted in line with the finest inter-

national legal standards.  

The courts in Pakistan should realize that mutual Bilateral Investment Treaties 

and Agreements, which creates rights and liabilities, cannot be upset by unilateral deci-

sions when parties have agreed to arbitral proceedings before independent forums. In 

the above-referred cases, independent forums were defined and where an adverse order 

should be passed it could be executed through the World Bank by stoppage or adjust-

ment against any installments due, adversely affecting the credibility of Pakistan. The 

courts should be mindful not to interfere in arbitration agreements and treat them as 

independent matters.   

Today the separability presumption is widely recognized and liberally practiced 

in the arbitration statutes of all developed jurisdictions. If Pakistani courts respect the 

principle of separability, there is much hope that the arbitration mechanism would flour-

ish which is of enormous importance for foreign investment to thrive in the country.  

Having discussed at length the doctrine of separability, a summation of the en-

tire discussion is necessary.  

4 Final Remarks  

4.1 Suggestions to make an Investment friendly environment   

To sum up, the government of Pakistan is taking measures and is devising ways to 

make the environment investment friendly and the promulgation of REAO is a step 

forwards the right direction. The desire to compete globally is recognized, maintained, 

and implemented through a set of auxiliary measures, among these are
163

: 
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1. REAO Ordinance be made a permanent law through an Act of Parliament;
164 

 

2. That Pakistani Arbitration legislation should formulate a clear definition of what 

constitutes “foreign arbitral awards” as extending to any agreements between 

nationals or residents of different states, or be it to any agreement, that has a rea-

sonable relationship to a foreign state. If this is not dealt with now there is a 

strong apprehension that non-compliance of the NY Convention will occur 

again and it might repeat the mistakes by giving inconsistent judgments as hap-

pened in the Eckhardt case. Therefore, it is vital that the loopholes that currently 

exist in the international commercial arbitration of our country be fixed by the 

finest legal minds of the poorest nation.   

Through these measures, amendments and other supportive arbitral law, Pakistan 

has a better chance for becoming a competitive arbitral venue and an investment hub in 

the region. Pakistan has the most liberal and investor- friendly investment policy in the 

entire South Asian region, which is an incentive to boost foreign investment. Subse-

quently, a liberal arbitral framework will add to its attractiveness as a venue for dispute 

settlement for investors in the region. 

Going one step further, an Arbitration Center for the South Asian Association for 

Regional Cooperation (SAARC)
165 

could be established. 

4.2 SAARC Arbitration Center 

The world has seen global economic recession in the last decade and therefore is 

turning towards Asia that, according to economic esperts, is expected to become a glob-

al economic hub. Therefore, it has become much easier for (SAARC)
 
member States to 

gain the global attention of the world.
166 

Except for Maldives and Bhutan, the rest of the 

SAARC member states are signatory to the New York Convention of 1958.  

The need to institutionalize has led to the proposal for establishment of an Arbi-

tration center for the whole SAARC region known as ‘SAARC Arbitration Centre.’ 
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This center will be established soon and would link the South Asian region with the 

western developed world.
167

  

In South Asia, the establishment of the SAARC arbitration center is underway 

and the governments of the SAARC member states are together on it. Preliminary meet-

ings among the representatives of member countries have already taken place at the 

SAARC Secretariat.
168

 Once established, this center will cater to all the needs of the 

settlement of commercial disputes by arbitration, conciliation, negotiation, etc. It would 

provide fair, inexpensive, and expeditious arbitration and international conciliation in 

the region. The SAARC Arbitration Center will have wide powers to arbitrate. Further, 

it would render support in the enforcement of arbitral awards etc. 
169   

Once established, the Arbitration center would be a benefit for the entire region. 

Due to regional proximity, seven countries having different regional considerations will 

be harmonized easily. It would be cost effective and the cost of resolving a dispute will 

be well below the cost of not resolving it.  

At the same time, at a national level, efforts are being made to provide a dispute 

resolution center within Pakistan. This center has already started working and is known 

as the Karachi Centre for Dispute Resolution (KCDR).   

4.3 Karachi Centre for Dispute Resolution (KCDR) 

Pakistan established its first Dispute & Mediation center in Karachi city (a busi-

ness hub) in February 2007. It is known as the Karachi Centre for Dispute Resolution 

(KCDR). The Centre is the first of its kind in Pakistan and follows international stand-

ard rules and a code of ethics governing mediation proceedings.
170

 

The KCDR has been established with the assistance and support of the High 

Court of Sind at Karachi and the International Finance Corporation/World Bank 

Group.
171

 The various committees at the Centre are comprised of eminent lawyers and 

distinguished ex- justices of the superior courts who have years of extensive experience 
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in handling judicial matters. The parties have the option of bringing their commercial 

matters to the center, if their cases are pending before any other judicial forum.
 172

    

4.4 International Cooperation 

Pakistan is signatory to various Memorandums of Understandings (MoU) with 

SAARC countries. These instruments control and combat terrorist activities regionally 

and internationally. This SAARC Cooperation can help to jointly investigate and to  

combat terrorism which is haunting today’s world.
 173

 This kind of arrangement coupled 

with the SAARC arbitration center can gain the trust and confidence of the international 

community.  

The SAARC member states have also entered into a “Convention on Mutual as-

sistance” in criminal matters. The purpose of the Convention is to provide all the state 

parties mutual assistance in criminal matters, namely prosecution, investigations and 

resulting proceedings.
174

  

4.5 Challenges Faced  

The South Asian region is faced with a challenge that when new laws emerge, as 

they might not fit into the already existing system. This paper has discussed a number 

of issues, identified problems, and suggested ways to boost investment. These include 

filling in the lacunas in the existing legislation, the development of national and region-

al SAARC strategies i.e. an arbitration center, and the signing of the convention on mu-

tual assistance. Neither the list of issues covered here nor the substantive discussion of 

each issue can be considered exhaustive. Rather, the paper's goal is to identify selected 

key elements in the social structure that continues to grow with each passing day and 

adversely affecting foreign investors in the region, especially Pakistan.  

The suggestion given for the establishment of the SAARC arbitration center 

would definitely improve the image not only of the individual SAARC countries but 

also of the entire region to the western nations. The region, if bestowed with a center 

based on international arbitral rules, procedures and practices, would regain the confi-

dence of an investor thus increasing the investment opportunities.  
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The arbitration center offers no instant cure for the ills of any economy; excessive 

expectations about what it can do for the development or investment should not be nur-

tured while the institution is allowed to evolve to its true potential. The paper has identi-

fied and shown the changing trends in arbitral legislation towards greater harmonization 

and the level of commitment of the government of Pakistan in incorporating changes in 

its present legislation to make it 100% investment friendly.  

Sadly, Pakistan is a victim of the war on terrorism. The worst form of social mal-

ice, religious intolerance, and waves of terrorism has affected it. Political mistrust, trust 

deficit, and military intervention are at their height; these have resulted in economic 

instability and have spread a sense of insecurity among the people.  
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http://www.na.gov.pk/uploads/documents/1302666911_805.pdf  

5.2 Arbitration (International Investment Disputes) Act; 2011 can be found at 

link http://www.na.gov.pk/uploads/documents/1304997073_250.pdf  
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