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INTRODUCTION

Context

International human rights law is concerned with ¢éimjoyment of human rights and was
primarily designed to limit abuses by Governmeigaiast their citizens. When the first
human rights treaties were drafted, only Stategwetognized as the main actors in the
international community. However, our societies mow faced with the new challenges of
a globalized world which also involves powerful rState actors (such as intergovernmen-
tal organizations and transnational corporatioesdafter: TNCs)) and where the actions
and policies of every State can affect individd&isig in other States. In this globalized
community, States and non-State actors interraeladieinfluence the realization of human
rights’. Non-State actors, such as global corporaticersmpact on human rights, for
instance through their employment and environmegrtadtices, as well as, in their support

for political regimes and for policy chandes

Globalization can be associated with developmetgchnology and information pro-
cessing, as well as, increasing reliance on treerfrarket but it also leads to the diminution
of the role and budget of the State and to theapi@ation of functions which were tradi-
tionally considered as being the exclusive competeri the State. Globalization may im-
ply economic growth for certain countries but mayaeell result in growing inequalities
between and within countries. This consequensults in increasing the role and respon-
sibilities given to private actors in the corporagetor and to civil society The Commit-
tee on Economic, Social and Cultural Rights (heéeeaCESCR) has recognized that glob-
alization might not be incompatible with human tggbut:

! Maastricht Principles, preamble; Salomon (20039p.
2 UNDP (2002)
¥ CESCR Statement (1998) E/1999/22-E/C.12/1998/26 pa



“if not complemented by appropriate additional p@s, globalization risks
downgrading the central place accorded to humdmgigy the United Nations
Charter in general and the International Bill ofran Rights in particular. This
Is especially the case in relation to economic, soara cultural rights [em-
phasis added[.

The challenge will rest in the adaptability of humiaghts law with the globalized world to
reach beyond traditional concepts, such as Statraignty, to secure global justiceln
order to adapt to this globalized community, thera need to widen traditional States’
obligations under human rights to include extraamial States’ obligations. For example,
if a German corporation is involved in forced emnos in Uganda, what would be the obli-
gations of the German State under the InternatiGoaknant on Economic, Social and
Cultural Rights (hereafter: ICESCR) with regardiat German corporation’s actions? If a
Swedish clothing company is violating workers’ igin Bangladesh, what are the obliga-

tions of the Swedish State?

With the prominent expansion of TNCs in the lastadkes, more attention was given to the
interrelationship between States, corporationsramdan rights. This interrelationship is
the source of a long-standing international debateshether mandatory norms are re-
quired. Professor John Gerard Ruggie (hereafigggiR), was appointed in 2005 to the
United Nations Commission on Human Rights (nowHlaenan Rights Council (hereafter:
HRC)) with a mandate to clarify this debatdRuggie developed the “Guiding Principles
on Business and Human Rights: Implementing theddritations 'Protect, Respect and
Remedy' Framework" (hereafter: UN Guiding Princsplehich were endorsed by the
HRC in June 2011 The UN Guiding Principles are based on three poinciples pro-

*|d. at para 3

® Coomans (2004) p.184

® CHR (2005) E/CN.4/2005/69
"HRC (2011)RES/17/4



posed by the “Protect, Respect and Remedy” Frane(®RR FrameworK) Ruggie
acknowledged that this perplexed relationship betwausiness and human rights is rooted
in the governance gaps created by globalizatidhese gaps provide for a permissive en-

vironment for corporate abuses without adequataregjori.

Demarcation

Recognizing the importance and the complementagaoh of the three core principles
suggested by Ruggie, this paper will focus on itse pillar of the PRR Framework — the
State duty to protect against human rights abusesth-a specific focus on the extraterri-
torial States obligations to protect against caaf®wiolations of economic, social and cul-
tural (ESC) rights. In addition to the UN GuidiRgnciples (2011), extraterritorial States
obligations related to ESC rights have also bekhessed, for instance, by the CESCR,
the Limburg Principles on the Implementation of bhiernational Covenant on Economic
and Social Rights (hereafter: Limburg Principlel9§6), the Maastricht Guidelines on
Violations of Economic, Social and Cultural Rigftereafter: Maastricht Guidelines)
(21997), the UN Norms on the Responsibilities foarianational Corporations (2003), and
the Maastricht Principles on Extraterritorial Olaligpns of States in the Area of Economic,
Social and Cultural Rights (hereafter: Maastrichih&tples) (2011). For the purpose of
this paper the interpretations of the CESCR, theGilting Principles and the Maastricht

Principles will be further analyzed.

This is a well-established principle of internatbtaw that territorial States (or host States
of the TNCs’ activities) have the primary respoiigibfor human rights violations. A

more controversial issue is, however, the extensidhe State duty to the TNC’s home

® The three core principles are: “the State dufyrtiect against human rights abuses by third saiitielud-
ing business; the corporate responsibility to reshaman rights; and the need for more effectivasas to
remedies”, Ruggie (2008) A/HRC/8/5 para 9

°|d. at para 3, 17



State of incorporatidfl. In this paper, focus will be given to this iretit accountability of
States for corporate abuses rather than the dicecuntability of corporations for human
rights abuses. This paper therefore aims at defitiie obligations of State Parties to
ICESCR (TNC’s home State) to protect against E§Btsiviolations committed by corpo-

rations on individuals living in another State (TN@ost State).

Research Question
What is the current legal understanding of Staeegtaterritorial obligations to protect

against corporate abuses under the ICESCR?

This research question will be considered on tiseshz the ICESCR, UN Guiding Princi-
ples and Maastricht Principles. From this analyhiis paper aims at strengthening the
legal character of ESC rights as clarifying the&serritorial obligations of home States

can contribute to better enforcement and realinaticESC rights.

Why focusing on States’ extraterritorial obligatgth

Territorial States (host States) bear the primasponsibility to ensure the enjoyment of
human rights to individuals living on their termyo But some States might not always be
able/willing to live up to their human rights oldigons or they might not even be party of a
human rights trealy. The majority of human rights abuses occur inntdess where gov-
ernance is affected by conflicts, corruption, exieepoverty or where the rule of law is
deficient?. To effectively ensure the enjoyment of humahtsgthe States of incorpora-
tion of TNCs (home States) may have extraterritaidigations with regards to the indi-
viduals located in those States (host States) whigiht be unable or unwilling to bear the
duties of human rightsThe reconnaissance of the extraterritorial humgintsi obligations

191d. at para.18,19; Ruggie (2009) A/HRC/11/13 paraRifggie (2010) A/HRC/14/27 para.46-49; Maas-
tricht Principle 2, commentary

1 Augenstein and Kinley (2013)

12 Ruggiesupranote 8 at para 16; Ruggie (20@5CN.4/2006/97 para 20-25; Kamatali (2012) p.446



of States could therefore contribute to an effecprvotection of human rights in a global-
ized economy where despite the growing of globallthe poverty and socio-economic

inequalities remain omnipresent throughout the gvorl

Why emphasizing on States’ extraterritorial obligas (public governance) rather than
corporate social responsibility (corporate govercajf?

Globalization has given more power to the privatetar (i.e.TNCs}>. Global companies
involve multiple corporate entities within multipbeuntries enhancing the economic effi-
ciency of companies but also diminishing their iptb manage their global value
chains®. An increased number of TNCs has been accuseohofitting human rights
abuse¥. Thus, the challenge of globalization, with retsato business and human rights,
lies in enhancing corporate and public governaaceduce governance gaps. Three alter-
natives are possible to improve the human rights@aatability of TNCs: the responsibility
of states to control TNCs, self-regulation by TN€sde of conduct or international
framework agreements) or at the global level, diodtigations for corporations under in-

ternational law.

As highlighted by Ruggie, the existing internatibimaman rights framework “rests upon

the bedrock role of State§” States hold a unique position to “foster corpriltures in

13 Ruggie (2006E/CN.4/2006/97 para.20-25

1 value Chain refers to the range of activities 3saey to bring a product from its conception tceitsl use.
!5 For example, the pipeline project of TOTAL (Frer@brporation) in Myanmar resulted in serious human
rights violations (source: FIDH); Various CanadMiming corporations are accused of human rightsabu
in developing countries. For instance, Hudbay i Inc (Canadian Company), the parent company of
Compafiia Guatemalteca de Niguel (CGN), is now fpattusations of human rights abuses (killingsggan
rapes and forced evictions of indigenous populatioiGuatemala (source: Choc v. HudBay Minerals &c
Caal v. HudBay Minerals IncLawsuits against Canadian company HudBay Mineralsdver human rights
abuse in Guatemala)

16 Ruggiesupranote 8 at para 50



which respecting rights is an integral part of doiusiness™. The guidance and control
necessary for corporations to positively influetiee realization of human rights is to be
primarily provided by States which are the actdgated under international human

rights law.

Without diminishing the important role companiesritiselves have with regards to the
respect of human rights, this paper will nonettrefesus on defining the content of extra-
territorial obligations of States in the existingnhan rights system. More specifically, this
paper is an attempt to flesh out the obligatioprtetect ESC rights as incumbent to the

home State.

Terminology Clarification

Basic concepts, such as transnational corporatidrSéate’s extraterritorial obligations,
have to be defined to clarify the scope of the gmepaper. Aransnational corporation
should be understood as an economic entity perfamactivities in more than one coun-
try*®. The term States’ extraterritorial obligatioris® refers to obligations with regards to
the acts and omissions of a State, within or oatgglterritory, which have impacts on the
enjoyment of human rights of people living outsidat State’s territorial borders and could
also refer to the global obligations requiring 8satio realize human rights through coop-
eration as stated in the Charter of the Uniteddwistiand other human rights instruméhts

This paper will however focus on the first aspddhe definition. Home States and host

1d. at para 29

8 UN Norms on the Responsibilities for TransnatioBatporations, E/CN.4/Sub.2/2003/12/Re\ag 2Q
For other suggestions, refer to Chakraborty (2006)

YExtraterritorial obligations can also be referreas: “transnational obligations, transboundarygaiions,
transborder obligations, crossborder obligatiomtgrnational obligations, universal obligationsteexal
obligations, inter-State obligations, extratertibjurisdiction, global obligations and third Statbligations”
(Gibney.On Terminology: Extraterritorial Obligation013) p.32)

20 Maastricht Principle 8



States are also two concepts that need to beleaderstood in the context of extraterri-
torial obligations of StatesHome Statés referred to as the State where the corporaion
domiciled or headquartered whereastibst Statewill refer to the State where the TNC
exercises its activities. Extraterritorial obligeis of the home State might therefore be

triggered when a TNC commits human rights abuséseairost State.

Structure

This paper is divided into two main sections. Tirs section deals with the specific fea-
tures of human rights and more specifically ES@ta@as stipulated in ICESCR. The un-
derstanding of ESC rights’ characteristics andnicambent territorial obligations of States
following the ICESCR are relevant in order to detiexe the extraterritorial scope of
States’ obligations under this treaty. The analpsoposed in the second section focuses
on the scope of the extraterritorial States obioyet to protect ESC rights according to
relevant principles of international law, the ICESGhe UN Guiding Principles and the
Maastricht Principles. A case is also presenteatder to emphasize the importance of

recognizing the extraterritorial obligation to ot of home States.



1 Economic, Social and Cultural (ESC) Rights

1.1 Characteristics of ESC Rights

1.1.1 General Features of Human Rights Law

What are human rights? Human rights are a stateafievitat human beings require to live
fully human live§'. Their central foundation is the respect andemtion of human digni-
ty?,

In the aftermath of the Second World War, growingaern to prevent catastrophes led to
the establishment of treaties devoted to the ptiotreof human rights and fundamental
freedoms at the international level. The UN Chatt645) is the first international instru-
ment requiring the respect for human rights. Sgbeetly adopted, the International Bill

of Human Rights — Universal Declaration of HumagtRs (hereafter: UDHR) (1948),
ICESCR (1966: 160 parties to date), the IntermaticCovenant on Civil and Political
Rights (hereafter: ICCPR) (1966: 167 parties te@}jatnd their protocols — is recognized as
the main source of international human rights la@wving for a comprehensive coverage

of human rights.

In its preamble, the UDHR highlights that the “rgotion of the inherent dignity and of
the equal and inalienable rights of all memberthefhuman family is the foundation of
freedom, justice and peace in the world”. The UDtdBognizes human rights as moral
entittements whereas the two Covenants converetimesal rights into enforceable legal
rights®.

2L OHCHR (2005) p.vii
22 UN Charter preamble; UDHR preamble, art.1; ICESE&mble; ICCPR preamble
23 Minkler (2013) p.3-4



International human rights law is defined arourel¢bntrality of States where States are
bound through treaties leaving non-State actorsideidf this international human rights
legal framework®. Human rights law was developed on the basisst&/individual rela-
tionship involving unequal relations of power whére state has the potential to commit
abuses to the detriment of individuals’ interéstgor instance, under the two human
rights Covenants (ICESCR and ICCPR), it is onlyhe&tate party” to each Covenant that

undertakes human rights obligations and is thusiately accountable for compliance with
thent®.

An integral part of the international law framewphkiman rights law bears some distin-
guishing features. Human rights treaties are hatacterized by the traditional contractual
and consensual nature of international treatiesdiber by a particular object and purpose,
I.e. the protection of human dignity. They arenfobjective nature as they protect the
fundamental rights of individuals rather than theeiests of Statés The reciprocal nature
of treaties is thence inapplicable to human rigfeaties as the contracting States have ob-
ligations towards the individuals (vertical obligat) within their jurisdiction rather than
towards other contracting States (horizontal oliggg?®. Human rights obligations are
applicable regardless of the acceptance of tholigatibns by other Stat€s The principle

of reciprocity would imply equal treatment and procal exchange of rights for the benefit
of the contracting States but human rights prategetnational common interests rather
than reciprocal or bilateral interests. The natigmcity nature of human rights treaties
follows therefore from the nature of the obligas@nshrined in those treaties. The Vienna

Convention on the Law of Treaties (hereafter: VCtdgognizes this special non-

24 Steiner, Alston and Goodman (2008) p.1385

%5 Ssenyonjo (2008) p.726

%6 |CCPR art.2(1); ICESCR art.2(1)

27 Orakhelashvili (2003) p.531-53

28 HRC General Comment 24 (1994) CCPR/C/21/Rev.1/Aqhf& 17
29 Gondek (2009) p. 24



reciprocal character of human rights instrum&ntsiuman rights treaties are also charac-
terized by the continuity of the obligations invetl’as the rights enshrined in human rights
treaties belong to the people living in a Statéypand continue to belong to them even

when a change of government océlirs

Another characteristic of human rights worth emptiag in the context of this paper is the
global consensus on the universality, interdepecyandivisibility and interrelatedness of
human right¥. Universality implies that human rights belongtbhuman beings and
derived from people’s inherent dignity. Individeaa&njoy human rights because of their
humanity and not because of their membership tity, nationality or ethnicify. The
universality of human rights is recognized by tHé¢ Oharter and the principal human
rights treatie¥’. Following the near-universal ratification of tié&l Charter and of these
treaties, the principle recognizing that all indwals are to have their rights and fundamen-
tal freedoms respected is well establisiedHuman rights treaties are based on universal
values rather than contractual values. Furtherralbbmgghts are interrelated meaning that
the improvement of one right will influence the adeement of other rights and likewise,
the deprivation of one right will adversary affether rights. Being interdependent, the
enjoyment of one right might require the realizatad other rights which might or might
not be from the same Covenants. For instancegtization of the right to life (ICCPR,
article 6 (1)) might require taking into accourg tight to an adequate standard of living
and the right to health (ICESCR, article 11 and TRe separation of the rights into two

30VCLT art.60 (5)

31 HRC General Comment No 26 (1997) CCPR/C/21/Re\dtl /8/Rev.1, para 4-5

%2 Recognized, for instance, by the UDHR preamble] &; ICESCR preamble; Optional Protocol ICESCR
preamble; ICCPR preamble; Vienna Declaration (1§88amble, para.1l, 5; Maastricht Principle 5

% Sogkly and Gibney (2007) p.273

3 UN Charter art.1; UDHR preamble, art 1, 28; ICES@eamble para 2; ICCPR preamble para 2

% Skogly and Gibney (2007) p.269; Martin (2013); tméversality of human rights is also criticized siyme
scholars, e.g. Brown (1997)

10



Covenants does not preclude for their indivisipiliThe UDHR is an example of the ex-

pression of fundamental human rights stipulateghia integrated instrumefit

Human rights law is constantly evolving. As podhtaut by Amartya Sen, one of several
questions that must still be addressed concerninggh rights is the duties and obligations
human rights give rise 6 Following the acceptance of the universal natdfeuman

rights, who is obligated to provide for their realiion and protection? There is an increas-
ing recognition for the extraterritorial applicatiof human rights treaties and more consid-
eration is given to the duty of States to profecBefore focusing on the scope and content
of the extraterritorial States obligations to podbtESC rights, the following section will

highlight the main characteristics of ESC rights.

1.1.2 The Nature of Economic, Social and Cultural Rights

The ICESCR is the foundational treaty for ESC sgtintaining some of the most signifi-
cant international legal provisions on ESC rightd ahall constitute the basis of the pre-
sent analysis on extraterritorial States’ obligagio All human rights, civil, political, eco-
nomic, social and cultural rights, are indivisibled interrelated but they might impose
different duties on States. The CESCR affirmed B®C rights can be realized in various
economic and political systems which recognizeitterdependency and indivisibility of
human rights. Notwithstanding the general recogmithat all human rights must be treat-
ed on an “equal manner, on the same footing, atitithie same emphasi&”some are still
reluctant to protect ESC rigis For instance, the U.S. government maintainsEiSa

rights are of a different category of rights thabsld be viewed as goals rather than

% The African Charter on Human and People’s Righis eecognized the equality between ESC rights and
CP rights; Mzikenge Chirwa (2008)

37 Sen (2004) p. 322

3 Shaw (2008) p.276

% Vienna Declaration (1993) para.5

% For example, Cranston (1973); O'Neill (1986); Rsd999)

11



rights*. Despite the criticism that ESC rights might feeethe fact is that ICESCR is a
treaty giving rise to obligations with regards t8E&rights. There is a general consensus
that there are no fundamental differences betweeategories of ESC and CP ridfts
ESC and CP rights are enforceable and justiciagihes’,

Article 2(1) of the ICESCR on the general obligataf States is of particular importance
for a complete understanding of the Covenant asptdvision has “a dynamic relationship
with all the other provisions of the Covendfit”
“Each State Party to the present Covenant undestakiake steps, individually
and through international assistance and co-operaspecially economic and
technical, to the maximum of its available resosr@éth a view to achieving
progressively the full realization of the righteognized in the present Cove-

nant by all appropriate means, including partidyldre adoption of legislative
measures”.

Contrasting with CP rights, Article 2(1) ICESCReaef to a “progressive” realization of

ESC rights rather than requiring the Parties tegeet and ensure” as stipulated in Article
2(1) ICCPR. The term progressive shall be undedsio the sense that the full realization
of these rights might require some time but shatlldeprive the obligation of its mean-

ing™. In order to progressively realize ESC rightsit& are required to take “immediate”
step&® and to cooperate, for the progress towards thezagiain of ESC rights. A progres-
sive realization does not imply the indefinite pastement of actions towards the realiza-

tion of ESC rights. The steps to be taken shoeltteliberate, concrete and targeted as

4 Comments submitted by the United States of AmeRight to Development (2001) E/CN.4/2001/26, p.
46

42 Alson and Quinn (1987) p.156-222; Coomans (2009)

43 CESCR General Comment No. 9 (1998) E/C.12/199%/2¢ 10; Coomans (2009) p.310-312

4 CESCR General Comment No. 3 (1990) E/1991/23alpar

“5|d. at para. 9

“¢ Limburg Principles 16, 21-24; CESGRpranote 44 at para. 9; Articles requiring immedia&ps:
ICESCR art 2(2), 7(a)(i), 8, 10(3), 13(2) (a), I3(@3(4) and 15(3); Coomans (2009) p.304-305

12



clearly as possible towards meeting the obligatiessgnized in the Covenafit” For
instance, any process undertaken for the fulfillne#rESC rights should be exercised

without discrimination which should be understoscha immediate obligatiéh

To satisfy the obligation to take steps, Statestake “all appropriate means including
particularly the adoption of legislative measure$his has been interpreted as States par-
ties have flexibility in determining what is necassfor the realization of ESC rights but
the importance of legislative measures shouldtstilemphasizéd The mere enactment

of legislation will however not be sufficient, whatrequired is the effective implementa-
tion of the legislation ensuring the protectior&&C rights’. Non-legislative measures
(e.g. judicial or other effective remedies, adnthaitive, financial, educational and social
measures) will also be required, as all appropriaans should be put in place to secure
the protection of ESC rights

The Committee also emphasized that States must Sps individually and through in-
ternational assistance and cooperation”. In alawre with the UN Charter, principles of
international law and the Covenant, it considehed the obligation of cooperation for the

realization of ESC rights rests upon all Stiftes

The progressive realization of ESC rights will nelieless differ from State to State de-
pending of their “available resources” whereaseStatbligations with regard to civil and

political rights are more of an absolute nattiréThe Covenant refers to “maximum” avail-

4" CESCRsupranote 44 at para 2

“8 |CESCR art.2(2); CESCR!. at para 1

49 Alston and Quinn (1987) p.167, CESAR, at para 3
%0 Alston and Quinn (1987) p.169

1 CESCRsupranote 44 at para.3, 5-7

*2|d. at para.13-14

% |CCPR art 2

13



able resources implying that Governments shouldiden the realization of ESC rights as
a high priority objective and requires them to afiently the resources intended for this
objective. By incorporating the component of caagien and of international economic
and technical assistance into Article 2(1), the &mnt also recognizes that the realization
of ESC rights for some countries will necessitatienal resource transfers. States must
therefore match their efforts to the realizatiorE&C rights with their capabilities (nation-

ally generated and externally transferred).

Finally, the recent entry into force of the OptibReotocol to the ICESCR (OP-ICESCR)
on 5 May 2013, further contributes to the justititgdand the effective enforcement of
ESC rights and rectifies the longstanding imbaldandée protection of ESC and CP rights.
Until 2013, there was only a complaint mechanisnmdB rights. Individuals are now enti-
tled to submit a claim for violations of their E®iGhts to the CESCR, the supervisory
body of the ICESCR.

The CESCR also publishes its interpretation ol @eSCR, known as General Comments,
which are considered as being authoritative statésran the meaning of the provisions of
the Covenant on ESC rights. Although not legaihding, these statements can act as tool

for standards settiny i.e. on the extraterritorial obligations of State

The following section will look upon the tripartitgpology approach to define States’ ob-
ligations. This approach also contributes to emsjghthe equal nature of ESC and CP

rights and is furthermore a valuable tool claritytie different levels of States obligations.

** Only individuals under the jurisdiction of the @ State Parties to the Protocol will be entitiegubmit
complaints to the CESCR: Argentina, Bolivia, Bosaial Herzegovina, Ecuador, El Salvador, Mongolia,
Montenegro, Portugal, Slovakia, Spain, Uruguay.

%5 Ssenyonjo (2009) p.29

14



1.2 Defining States' Obligations under the ICESCR

Human rights are characterized by entitlementsgbit holders and obligations of duty
bearer®®. Human rights law imposes on these duty bearersStates) different levels of
obligations. The concept of different level ofightions was first developed in the early
1980s by Henry Shdé And was further developed by Absjern Eide whoppsed a mod-
el with different levels of obligations: obligatida respect, obligation to protect and obli-
gation to fulfil. The obligation to fulfill compsies an obligation to facilitate and to pro-
vide®®, Eide’s suggested model was adopted by the CES@Rs now a well-established
interpretative todf. The CESCR added an additional component toliligation to fulfill
which is the obligation to promdfe The tripartite typology provides a tool for etter
understanding of State obligations imposed by hungdnts law illustrating the interde-
pendency of all duties, the equal nature of all anmghts as well as the scope of the obli-
gation§®. All levels of the proposed typology of dutieg amterrelated and can be applied
to each human right. Mostly used for ESC rights, tripartite typology is nevertheless
applicable to CP rights al% The full enjoyment of human rights will dependtbe per-
formance of all levels of obligations. Finallyjstworth underlying that the tripartite ty-
pology model has contributed to overcome the miseption that ESC rights are second-
ary to CP right¥. ESC rights cannot be described as requirindyspiesitive obligations

whereas civil and political rights merely negatolgigation§*.

*|d. at p.17

®" Shue (1996) p. 52-64

8 CESCR General Comment No. 12(1999) E/C.12/199%f.15; CESCR General Comment No. 13(1999)
E/C.12/1999/10; Eidé&sconomic, Social and Cultural Rights as Human Ri¢ghd01) p.23

%9 Ziegler (2008) para 20

¢ Eidesupranote 58 and for instance in CESCR General ComiXerit2supranote 57 para.15; CESCR
General Comment No.1supranote 58; CESCR General Comment No14 (2000) E/20I®)/4, para 33

®1 Sepulveda (2003) p.170

%2 Gondek (2009) p.60

63 Sepulveda (2003) p.247

15



More specifically, according to the CESCR, eaclel®f obligations entails different du-
ties. The obligatiomo respectequires States to not take measures preventitigjdoals

from the enjoyment of their rights, a negative duBtates should respect the resources
owned by individuals and the individuals’ use o tiecessary resources to realize their

rights and satisfy their neéds

The obligatiorto protectrequires States to take measures to ensure ttéhptrties (indi-
vidual, groups or corporations) do not violate indiials’ right§®. This is a positive duty.
This obligation of protection is regarded as thesmimportant according to Eiffe It re-
quires, for instance, States to uphold the prircgflnon-discrimination in legislation, to
adopt measures to prosecute perpetrators of ngitegtions and to protect the vulnerable
and marginalized groups from human rights abuses.example, with respect to the right
to food, the CESCR stated that “the obligationnutgct requires measures by the State to
ensure that enterprises or individuals do not eepridividuals of their access to adequate
food”®®, Consequently, the failure of a State to tak@edlessary measures to protect the
individuals within its jurisdiction (such as to rdgte the activities of non-State actors with-
in its jurisdiction in order to prevent them to hte ESC rights) will amount into a viola-
tion of ESC rights by that St&fe This obligation of protection entails signifi¢am-

% Craven (1995) p.110

® Eidesupranote 58; for example, CESCR General Comment Nsupfanote 60 at para 34

6 CESCR General Comment No. 16 (2005) E/C.12/2QQ&¢a 19

®” Eidesupranote 58 at p.24

8 CESCR General Comment &@pranote 58, para 15

%9 CESCRsupranote 66, para 35; Velesquez Rodriguez v Hondl#aHR (1988), the Court stated that
the responsibility of the State for human righterigaged when the failure to prevent violationewhan
rights is reasonably foreseeable; The Social amsth&nic Rights Action Center and the Center for Ecoit
and Social Rights v. Nigeria, ACHPR, (2001): it vedleged that the Government of Nigeria facilitatiee
destruction of the Ogoniland (environment degraaiesind health problems among Ogoni People dueeto th
contamination of the environment) despite its adtiign to protect against interferences in the enjayt of

individuals’ rights (para.58). The Government wlagctly involved in oil production through the & ail
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portance in the context of corporate abuses anttshéurther analysed in the following
section.

Entailing further positive duties, the obligatitmfacilitate (fulfill) requires States to
strengthen people’s access to resources and nwahe fenjoyment of their rights whereas
the obligation tgrovide(fulfill) necessitates States to procure individuals urtaldejoy
their rights with the resources and means neceSsany the other hand, the obligation to
promote(fulfill) requires States, inter alia, to provide informatio individuals about their
rights; to provide training; and to support indiva in making informed choices about

their enjoyment of rights.

From the tripartite typology analysis, the necegs&eps to be taken for the realization of
ESC rights become clearer. Human rights are usa¢end confer entitlements to rights
holders and obligations to duty bearers. Notwéthding some differentiations between the
two Covenants, ESC rights and CP rights are bdibrezable and of equal natdte

ICESCR is a treaty that gives rise to formal olilimyas for States Parties. Part of the actual
legal debate concerning ESC rights lies in thetemte of legal States’ extraterritorial ob-
ligations. The following section will focus on thety-bearers of ESC rights and the con-
tent and scope of their extraterritorial obligaton the context of a globalized world

where poverty affects billion of individuals.

company (the Nigerian National Petroleum ComparydRIE) which was the majority shareholder in a con-
sortium with Shell Petroleum Development Corpora{iSPDC). The security forces of the Nigerian gov-
ernment engaged in violation of Ogonis’ rights ktaeking, burning and destroying various Ogoniagks
(para.54)

" CESCR General Comment $@pranote 58 at para 15

"L Andreassen, Smith and Stokke (1992) p.252
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2 States’ Extraterritorial Obligations under ICESCR - Obligation

to protect

“[...] the promotion and protection of all human rigtis a legitimate concern of the international oamity”

—Vienna Declaration and Programme of Acti{r893)

Can, for example, Canada be expected to protetingof ESC rights abuses located in
Guatemala if those abuses are committed by a TN@lr{ghcompany) domiciled in Cana-
da but whose activities are in Guatemala? Doesdzahave an obligation to cooperate
with the authorities of Guatemala to protect thetim of corporate abuses located in Gua-
temala? The question to answer is whether Stateiepto ICESCR are bound to provide
protection abroad against corporate abuses to atorals. States extraterritorial obliga-
tions are the concern of a diagonal relationshtpveen States and individuals in other
countries rather than a vertical (State and itganis) or horizontal (State/State) relation-

ship’.

Following the general recognition of the univergadif human rights, Skogly and Gibney,
argued that “[o]ne of the great disappointmentsceomng human rights is the way in
which these rights are declared to be “univers#ithe same time that the protection of
those rights [...] has been severely limited by terial considerations®. The acceptance
of extraterritorial human rights obligations proeskcontroversy for various reasons in-
cluding: the perception that it is contrary to dwpiality and sovereignty of States; the mis-
trust that the bases for such obligations are beéydmat is classically accepted with re-
gards to extraterritorial jurisdiction; and the sgdpension that it may result in undue limits

on States’ domestic and foreign policfes

2 Skogly and Gibney (2007) p.2; Skogly and Gibne3a(@ p.6

31d. (2007) p.267 : an infamous example is the UStjpwsthat the protection of U.S. domestic law does
reach as far as Guantanamo Bay, Cuba, where “enemlatants” are being hel@gsul v. Bush542
U.S.466 (2004))

"1d. at p.268
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Notwithstanding the general understanding thatgtobalized world events and acts can
have impact beyond a State’s territory, the legabgnition of States’ obligations does not
reach the same acceptaficeBut states should be responsible for their actsmissions
within or outside their territory. Internationalmman rights law requires the establishment
of an international order protecting human rightefined extraterritorial human rights
obligations would set limitations on States’ actidnut without prescribing the way States
should conduct their international policiésMoreover, in accordance with the duty to
eradicate worldwide poverfy; States could be obliged to contribute directlyhim realiza-

tion of ESC rights for individuals in other couesi

In order to understand the actual legal scopeateSibligations for ESC rights in an extra-
territorial context, this paper will focus on thades of these obligations according to prin-
ciples of international law, the ICESCR, the UN @ng Principles and the Maastricht

Principles.

2.1  Principles of International Law
Before considering the bases of extraterritoriat&dt’ obligations under international hu-
man rights law, it is worth emphasizing the conadpurisdiction as defined under interna-

tional law.

In international law jurisdiction is closely reldte the equality and sovereignty of states
which constitute two major pillars of internatiotiai’®. The corollaries of the sovereign

" bid.

" UDHR art 28; GibneyEstablishing a social and international order farhan rights(2013)
" Skogly and Gibney (2007) p.281

8 More details in Pogge (2007)

" UN Charter, art. 2(1); Shaw (2008) p.697
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equality of States are: a jurisdiction, prima faexelusive, over the territory and the indi-
viduals living on it; a duty of non-intervention matters related to the exclusive jurisdic-
tion of other states; and the necessity of Stat@ssent to create obligations whether from
customary law or from treati&s In accordance with these general rules of irtional

law, the VCLT establishes a general presumptionititernational treaties are binding on

States in respect of their territSty

Following the sovereign equality of States andotorollarie??, States usually refrain
from interfering in the affairs of other StatésGrounds for jurisdiction are closely related
to the requirement under international law to resgee territorial sovereignty of States.

Sovereignty can therefore seem a priori as a béretextraterritorial obligations of States.

International law defines the concept of jurisdintias the limits of the power of a State.
This power of States is divided into: the powemake laws, decisions and rul@sescrip-
tive jurisdictior) and the power to enforce these laws, decisiodsars énforcement or
adjudicative jurisdictiofp which can be achieved through legislative, exeeldnd judicial
actions. Traditionally, jurisdiction is presumeddte territorial (within the limit of a State’s
sovereignty) and may be exercised extraterritgriatider specific international law ba-
sed’. The four classical bases for the exercise afetitorial prescriptive jurisdiction
recognized in international law are: active persionprinciple/ passive personality princi-

ple, security principle, effects doctrine and unsa jurisdiction principl®. If jurisdiction

8 Crawford (2012) p. 447

8LVCLT, art.29

82 Crawford (2012) p. 448 : sovereignty is definedths collection of rights held by a state, firstiis capac-
ity as the entity entitled to exercise control ogtterritory and second in its capacity to acttominterna-
tional plane, representing that territory and gsle”.

8 UN Charter, art.2 (1), (4), (7)

8 France v. Turkey, PCIJ, (1927) para. 46

8 Crawford (2012) p. 456 ; Shaw (2008) p.645-696ye@nd Staker (2010); O’keefe (2004) p.744
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is established in accordance with these basestexitorial States’ obligations could be
triggered.

Whereas international law creates inter-state abbgs, human rights law creates obliga-
tions that a State owns to individuals. Within fummights law, jurisdiction is a concept
used to define the scope of human rights treatyfigations. Jurisdiction does not refer
solely to the situations where a State is entittedct but also to the group of individuals to
which a State shall secure human rightsAs human rights treaties are of a different retu
considering their object and purpB5ehe concept of jurisdiction under human righésair
ties may have a broader scope and apply to a cotfthtanight not be considered as under
the limits of jurisdiction imposed under internai# law®. In fact, in the current process
of globalization and following the need for intetioaal cooperation between sovereign
States and for protection of universal human rigttisre is a trend to widen the interpreta-
tion of traditional territorial concepts, such aggdiction and national sovereignty in re-
gards to human right$ If a corporation locates its activities in at8tthat is unwilling or
unable to ensure the respect of human rights @iase), the home State of this corporation
could play a significant role to ensure that thaporation does not take advantage of this
lack of willingness and effective legal framewookdommit human rights violations. As a
general rule and in correlation with the concepteofitorial sovereignty, the primary obli-
gation for the realization of human rights alwagdongs to national governments. How-
ever, the strict application of States’ obligatievisich is limited to States’ own territories

might be outdated in the current context of glatzlbn and international interactiofs

8 Den Heijer and Lawson (2013) p. 163

87 |Legal Consequences of the Construction of a Wiahé Occupied Palestinian Territory [hereafteers®
as Advisory Opinion on the Wall], ICJ, 2004, paf®1Maastricht Principle, commentary p.1105

8 Milanovic (2011), p.30-34, 39-42

89 Coomans (2007) p.361; Coomans (2008) p.T2fjianu (2013) p.29

% Skogly (2003) p.407; Narula (2013) p.114-120.
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Situations allowing for the exercise of extratemidl jurisdiction, more particularly with
regards to ESC rights, were further developed énMllaastricht Principles. A deeper anal-
ysis of these situations will thus be providedeantsn 2.4 of this paper on the Maastricht

Principles.

2.2 Legal Basis under ICESCR

ICESCR may offer a basis for defining the contdrthe extraterritorial human rights obli-
gations of States. As argued by Coomans, the Goneloes not contain an explicit legal
basis for the extraterritorial obligations of Stabeit can offer an implicit basis (interna-
tional assistance and cooperatfdn)The drafters of the ICESCR included a languade i
cating that obligations under this Covenant mapgyond the national border of the States
Partie§?. This language is clearly expressed in Articli) 2¢hich provides for the general
States’ obligatior. Contrary to Article 2(1) ICCPR, Article 2(1) IGER does not make
a direct reference to jurisdiction and territryin fact, the term jurisdiction is almost ab-
sent of the ICESCR with the exception of Articledicompulsory primary education. It
was argued that ICESCR provides mainly for tenatavbligations but leaves also some

scope for extraterritorial applicatioh It can consequently be assumed that Statesasblig

%1 Coomans (2004) argues that the notion of intesnaticooperation constitutes the basis for thetiaition-
al obligations of States under ICESCR but thisorotieeds further clarification and specificatign101-
192); Coomans (2013) p.15

%2 Craven (1995) p.144; Coomans (2004) p.185; Kiinmeni2004) p.201: “The limitation or any “ territeri
al/extraterritorial” distinction is simply not madd@here may be some disagreement whether or adadti
alone is sufficient to make a treaty binding owtsidstate party’s territory”.

9 Refer to ICESCR art 2(1) quoted on page 12

% In comparison with ICCPR art 2(1): “Each Statety#r the present Covenant undertakes to respelctoan
ensure to all individuals within its territory asdbject to its jurisdiction the rights recognizadtie present
Covenant, without distinction of any kind, suchrase, colour, sex, language, religion, politicabtrer
opinion, national or social origin, property, bidhother status”; Same comparison can be madeAwith
ECHR and Art. 1 ACHR where both make referencguadsdiction”; King (2009)

% Ssenyonjo (2011) p.986; In the Advisory Opiniontbe Wall, the ICJ found that the construction & th

wall by Israel in the Occupied Palestinian Tergitto be contrary to international law. The Coudsnalso
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tions under ICESCR were not intended to be limitetheir own territory only. This ar-
gument is further supported by article 29 VCLT whétipulates that a treaty is binding
upon the entire territory of a State Party unldbgmvise intended or established. In the
case of the ICESCR which is protecting human rightsting obligations to the territory

of a State would be inadequate to ensure full ptate of these rights in the context of a
globalized world®. The key question seems therefore to be not eh&tates have extra-
territorial obligations under the ICESCR but ratbarthe nature and content of those obli-

gations’.

The provision on the general States’ obligatioss glives an international dimension to
ESC rights when highlighting international assiseaand cooperation. From the drafting
history of this article, it is possible to concluthat international assistance and cooperation
-without any territorial or jurisdictional limitaihs-were viewed as necessary for the reali-
zation of the Covenant's righifs International assistance and cooperation beturesm-

bers of the global community might be necessadetd with challenges impacting beyond

national border¥. It is suggested that the notion of internaticasasistance and coopera-

asked to determine whether international humartsityeaties to which Israel is party (i.e. ICCPEEECR
and CRC) are applicable outside the territory at state party, more particularly to the OccupiateBtinian
Territory. The Court concluded that human rightésities apply to a State’s territory and outsidg tarritory
if subject to that State’s jurisdiction. The Coleld that: “The International Covenant on EconqrBiacial
and Cultural Rights contains no provision on itsmeof application. This may be explicable by fdnet that
this Covenant guarantees rights which are esshritatitorial. However, it is not to be excluddtht it ap-
plies both to territories over which a state p&idg sovereignty and to those over which that stegecises
territorial jurisdiction” (para.112). The ICJ reitited this finding on the extraterritorial applica of human
rights treaties in respect of Uganda’s occupatifo@angolese province of Ituri (Congo v Uganda, (2005)
para 217)

% Ssenyonjo (2011) p.986

9 Ktinnemann (2004) p.2

% Skogly and Gibney (2007); Ziegler (2005) para $4@ESCRsupranote 44 at para.14; Craven (1998)
p.145; Coomans (2004) p.185

% Coomans (2004) p.183; CESCR Statement (2012) B/ZD12/1 p.2
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tion included in the Covenant implies that the gdfions to respect, protect and fulfill do
not only operate solely at the national level Hsbat the international levé?. This as-
sumption is also supported by the preamble of tne@ant which refers to the “obligation
of States under the Charter of the United Nationaréomote universal respect for, and ob-
servance of, human rights and freedoms”. StatetseB to ICESCR aim at guaranteeing a
universal respect of human rights which might nsitate the recognition of an extraterri-
torial obligation to assist other States to setiheeenjoyment of human rights. A few oth-
ers articles of the Covenant also make direct eafar to the international dimension of

States obligations under the Cover@nt

2.2.1 CESCR

The CESCR General Comments (refer to Annex) cangale further guidance on the
extraterritorial reach of States’ obligations apudated in the ICESCR. The statements of
the CESCR are not legally binding but can neveetgeprovide us with useful guidelines.

The CESCR favored the traditional approach of mgjdtates as the primary responsible
for human right®2 Territorial States bear the primary respondibaiwith regards to the
realization of human rights within their territoryfowever the territorial States might be
unable or unwilling to ensure the enjoyment of hamghts on their territory. Therefore,
in its General Comments, the CESCR has expresdigsased the “international obliga-
tions” of States recognizing that in order to coynplth their obligations under the
ICESCR, States obligations might extent outsidé thetional territory®®. Effectiveness
requires that the human rights obligations to resgeotect and fulfill extend extraterrito-

rially including individuals from other stat®4 Ssenyonjo argues that States are responsi-

199 craven (1995) p.147-149

101|CESCR Art 11(2), 22, 23

192 CESCR Statement (2011) E/C.12/2011/1 para 1

193 Refer to Annex

104 Ssenyonjo (2011) p.988 referring to CESCR, Corinly@®bservations: Cameroon (1999)
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ble for their policies violating human rights beyatheir borders and for policies indirectly
supporting violations of ESC rights by third pastiesConsequently, under certain circum-
stances, States may be required to respect, paotddulfill ESC rights in other Stat®3

With regards to the obligation to protect, as egpeel in CESCR General Comments,
States have to “prevent third parties from violgtihe right [to the highest standard of
health] in other countries, if they are able tduahce these third parties by way of legal or
political means in accordance with the Charteheflnited Nations and applicable inter-
national law®%. Referring to Article 9 ICESCR, the CESCR explicstated that: “States
parties should extraterritorially protect the rightsocial security by preventing their own

citizens and national entities from violating thight in other countries®”.

More explicitly, in 2011, the CESCR specificallydadssed the obligations of States to
respect, protect and fulfill with regards to thepmrate sector. On the obligation to pro-
tect, the CESCR affirmed that: “States Parties fi@ne States] should also take steps to
prevent human rights contraventions abroad by ecatjpms which have their main seat
under their jurisdiction, without infringing thegereignty or diminishing the obligations of
the host States under the Covendfit" The Committee clearly held that home States of

TNCs have an extraterritorial obligation to protect

The High Commissioner for Human Rights quoted tE&SCR when identifying that States

have four different types of extraterritorial oldtgons which are to:

19 bid.

198 CESCRsupranote 58 at para 39; Also refer to Annex

197 CESCR General Comment No. 19 (2007) E/C.12/GQJas 54; Also refer to CESCR General Comment
No.15 (2002) E/C.12/2002/11, para 33: “to prevéeirtown citizens and companies from violating tigét

to water of individuals and communities in otheucties”; CESCR General Comment No.14 (2000) para
39; and CESCR General Comment No0.18 (2006) E/GQA8, para 35

108 CESCRsupranote 102 at para.5; Reaffirmed in CES&#pranote 99 at p.2
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“eRefrain from interfering with the enjoyment of iman rights in other coun-
tries;

*Take measures to prevent third parties (e.g. pe\c@mpanies) over which
they hold influence from interfering with the emyent of human rights in oth-
er countries [emphasis added]

*Take steps through international assistance aadesation, depending on the
availability of resources, to facilitate fulfilmeonf human rights in other coun-
tries, including disaster relief, emergency asetaand assistance to refugees
and displaced persons;

*Ensure that human rights are given due attentionternational agreements

and that such agreements do not adversely impact lmpman rights**°
This position of the CESCR endorsed by the HRAsig supported by many scholars in-
sisting that at a minimum, States should refraamfladopting regulations negatively im-
pacting on the enjoyment rights abroad and Stdweslg also control the activities of pri-
vate actors, particularly TNCs with their natiobglto ensure that these corporations do
not violate the protected rights in foreign temytd®.

It could be argued that the CESCR is interpretirglCESCR in a manner amending the
treaty but it is more appropriate to conclude thatCESCR has clarified vaguely drafted
provisions in a manner to give a meaning to theseigions**. From the provision of the
ICESCR and the interpretation given by the CES@Rppears that the protection for ESC
rights is applicable within a State party’s temyt@nd jurisdiction, the latter not being con-
fined by a State’s territorial boundaries. Thei@mudl Protocol to the ICESCR (hereafter:
OP-ICESCR) enabling individual complaints on ESghts entered into force in May
2013. Until then the complaints procedure underl@ESCR was inexistent explaining

19 HRC (2009) A/HRC/10/61, para 86
H19pe Schutter (2010) p.163; Craven (1995) p.147-8kogly (2006) chapter 3; Ziegler (2005) para 34-43

Ziegler (2006) para 28-38; Ziegler (2008) para2senyonjo (2011) p.988; Coomans (2009) p.316
11 Khalfan (2012) p.10
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why there is no case law with regards to ICESCRe DP-ICESCR might certainly con-
tribute in the future to further clarify the scopeStates’ extraterritorial obligations under
the ICESCR.

2.2.2 UN Charter Principles

A parallel to the UN Charter’s principles can sligtt on the scope of the ICESCR as the
ICESCR recognizes the UN Charter’s principlessmpiteamble. The UN Charter high-
lights the general extraterritorial obligationsSifites'? Article 1 paragraph 3 of the UN
Charter providing for the principle of internatiémaotection of human rights underlines
the need for international cooperation “in promgtand encouraging respect for human
rights and for the fundamental freedoms for akdditionally, in accordance with articles
55 and 56, the UN Charter requires UN Member Statéske joint and separate action”
to realize the objectives of the Charter whichund the universal respect for human rights
and its fundamental freedoms. The claim that hurigins obligations are merely territo-
rial would overlook these provisions of the UN Gkamwhich invite States to collaborate

and to act jointly for the respect of human rights

International human rights law should be qualifesd‘overarching international norms”
which must be respected by all States by virtuéneif membership to the Uif. These
norms may give rise to international States’ oliliges on the basis of general international

law or on the basis of being a party to ICESCRtheprelevant instruments.

Skogly and Gibney suggest that if human rightsemtodn was something States could
achieve individually there would be no need foeinational treaties to ensure their protec-

tion. The universality of human rights should hetlimited by territorial bordet¥. Hu-

112 5kogly and Gibney (2007) p.270
113 bid.

114 Coomans (2004)

115 5kogly and Gibney (2007)
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man rights are declared to be universal but yet gretection is limited by territorial bor-
ders. Universality is applied to the enjoymentights, but not to the corresponding obli-
gations. What are rights without obligations? adgued by Henry Shue “[a] proclamation
of a right is not the fulfillment of a right, anyare than an airplane schedule is a fligHt”
The sovereignty of stat€g is a central element of international law butestaborders
should facilitate rather than restrict the protetof human rights. Henry Shue explained
that universal rights might not entail universatiési but certainly full coverage, implying
that all the negative duties fall upon everyoné,the positive duties shall be divided

among the duty bearét&

In fact, following general principles of internatia law (such as the equal sovereignty of
States and the principle of non-intervention emsdtiin the UN Charter article 2(1) and
(7)), States necessarily have more human rightgaitins towards their nationals. But the
universality of human rights agreed upon, in fatamce, the UN Charter, the UDHR and
the ICESCR, must also be recognized and could &gostnong basis for the recognition of

extraterritorial human rights obligations of States

2.3 UN Guiding Principles (2011)

Over the last decades, efforts were dedicatedueldge principles and frameworks defin-
ing human rights obligations. None of these pples and frameworks are legally binding
but as they codify existing international law, thiagly become indirectly binding and do
reflect the current status of thinking on thesaéss®. In 2003the UN Sub-Commission
on the Promotion and Protection of Human Rightptetbthe UN Norms but they were
rejected in 2004 due to an overwhelming negatigepton by the business community.

The UN Norms focus primarily on the responsibi$itief corporations but do underline that

118 Shue (1996)

17 UN Charter art.2(1)

18 Shue (1988) p.690

119yandenholeEmerging Normative Frameworks on Transnationairtdn Rights Obligation§2012) p.2
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States have the main responsibility for the retitimeof human right€°. In the aftermath

of the failure to adopt the UN Norms and concermgthe importance of understanding
the complex interrelationship between businesshamadan rights, Ruggie was appointed to
the UN Secretary-General on the issue of humangigihd transnational corporations and
other business enterprises. The UN Guiding Priesjmleveloped by Ruggie, were en-
dorsed by the HRC in 2011. By endorsing the UNd@&gj Principles, the UN Member
States adopted for the first time a common posiiothe standards of the business and
human rights interrelationship. The Principlestheeresult of a broad consensus and were
welcomed with a “widespread positive receptitshby business actors, human advocacy
groups and governments. For the purpose of tiperpave will look at the guidance the
UN Guiding Principles can provide on the extraterial obligation of States to protect
against corporate abuses. In fact, the Princighdeisot provide a solution for all the busi-
ness and human rights challenges but mark “theoétite beginning” by providing a
“common global platform for action, on which cumtiia progress can be built, step-by-

step, without foreclosing any other promising lorggm development$®,

The UN Guiding Principles, a set of 31 recommermaetincluding foundational and oper-
ational principles, stem from the three pillargled PRR Framewot® It results from

these three pillars that the primary human rigasponsibility is borne by the State. States
shall protect individuals from corporate abusesigation imposed by human rights 14t
Ruggie underlined the challenge of governmentalhiecence where governments make

human rights commitments without ensuring impleragan (vertical incoherence) and

120N Norms, preamble, art. 1, art. 17: “States sti@stablish and reinforce the necessary legal dmira
istrative framework for ensuring that the Norms atiter relevant national and international lawsiemge-
mented by TNCs and other business enterprises” @urt

121 Ruggie (2011) A/HRC/17/31 para 8

122 N Guiding Principles preamble para 13

123 Refer to note 8

124 Ruggie (2007) A/HRC/4/35 para 18
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where some departments’ (trade, investment, demedap actions produce adverse effects
on Governments’ human rights obligati&fis In its Report on human rights and transna-
tional corporations and other business enterp(@38), Ruggie highlighted the imbalance
between the power of host States and TNCs wherertangt protection is given to inves-
tors and their TNCs leaving host States in diftidsition when faced with the need to
strengthen social and environmental standards. eZgreements include a clause mandat-
ing the host State to freeze the existing regutatfor the duration of the projétt On

this matter, M. Sornarajah argues that home Ssdtesld control the conduct of their
TNCs. Such an obligation would be the logical deypart of the wide protection con-
ferred to investor$’. But Ruggie did not acknowledge that the Statigation to protect
extends extraterritorially. In accordance with ¢ Guiding Principles, home States are
therefore left with a discretionary rather thanraperative duty to regulate their TNCs.

The foundational principles differentiate the obligns between host States and home
States following the principle of “differentiatedtbtcomplementary responsibiliti¢$®
According to Principle 1, the host State has thegabon “to respect, protect and fulfill the
human rights of individuals within their territoand/or jurisdiction*?° including a duty to
protect from abuses committed by third partiesh@agTNCs. The primary responsibility
for human rights protection lies on the host Statkis duty to protect is considered a
standard of conduct implying that States are nguih responsible for human rights abus-
es committed by private entities. But States aahddd accountable if the abuse commit-
ted can be attributed to them or if they fail thet@ppropriate steps to prevent and redress

corporate human rights abu§8s

125 Ruggiesupranote 8 at para 33-42
126|d. at para. 34-35

127 Sornarajah (2004) p.182-203

128 Ruggiesupranote 8 at para 9

129 UN Guiding Principle 1, commentary
130pid.
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On the other hand, Principle 2 stipulates a mucakereobligation towards the home
Staté®'. Home States “should set out clearly the expiectahat all business enterprises
domiciled in their territory and/or jurisdictionsigect human rights throughout their opera-
tions”. Ruggie maintained that home States aot §enerally required” nor are they
“generally prohibited” to regulate the extratemi&b activities of corporate entities domi-
ciled in their territory and/or jurisdictidff. In the PRR Framework, Ruggie explained
that home States of TNCs “may be reluctant to ie#guhgainst overseas harm” committed
by these TNCs either because “the permissible sebpational regulation with extraterri-
torial effect remains poorly understood”, or “otittoncern that those firms might lose
investment opportunities or relocate their headgusit>> The UN Guiding principles do
not expand on the recognized jurisdiction basisngéquently, Ruggie affirmed that States
are free to but are not required to adopt domestiasures with extraterritorial repercus-
sions (ex.: requiring corporations to report orirtgbal operations) or direct extraterrito-
rial legislation and enforcement (ex.: allowing fwpsecutions on the basis of the national-
ity of the perpetrator with no regard where theenéfe occurredy®. Partnerships between
home States and host States are nevertheless agedun order to regulate companies and

ensure protection of human rights

Operational principle 3 states that the generdkStaty to protect, applicable to host and
home States, implies: the enforcement of laws reggiand enabling business enterprises
to respect human rights; guidance on how corparatoan respect human rights through-

out their operations; and support business ent&apto share their methods on how they

131 Host States obligations have been more widelygeized, for instance in the Ogoniland case wheee th
responsibility of Nigeria, the host State, wasgemed (Refer to note 69).

132 UN Guiding Principle 2, commentary

133 Ruggiesupranote 8 at para.14

134 UN Guiding Principle 2, commentary

135 Ruggiesupranote 8 at para.45
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address human rights impacts. Ruggie underlinednportance of effectively enforcing
existing law regulating business for human rights af clarifying laws in this regattf.

Additional measures are required if the corporatismowned or controlled by the State

(for instance, Statoil where the Norwegian Statheéslargest shareholder) or received sup-
port or services by the State which include reqgitiuman rights due diligenc@ Human
rights abuses committed by a State owned or cdetrabrporation may result in the viola-
tion of that particular State’s international labligations>®. The closer a business is tied
to the State, the stronger is the rationale foueng that the business entity respect human
rights'*®. This tie between a corporation and the Statepldte higher expectations on

that entity to adhere to international human rigitiésdards. Ruggie suggests that States
should encourage and if appropriate obligate tme@med private actors to exercise hu-
man rights due diligené®. Furthermore, if contracting a corporation fae firovision of
services (e.g. water supply or waste managemetatpsSshould apply adequate oversight
on the activities of that corporation to ensurd ttsshuman rights obligations are met and
if conducting commercial transactions with a cogpiamn, States should promote respect of
human rights by those corporatiofls

According to Principle 7, States are also requicedffer support to business enterprises in
conflict zones to ensure that they are not involivelduman rights abus&s (for example,

Chinese mining companies operating in parts oDxamocratic Republic of Congo or the

13 UN Guiding Principle 3, commentary

137 UN Guiding Principle 4

138 UN Guiding Principle 4, commentary; Art. 5, 8 oedRonsibility of States for Internationally Wronbfu
Acts; International Law Commission (2001) A/56/p08-49

139 UN Guiding Principle 4, commentary

1%pid.

141 UN Guiding Principle 5, 6; the extent of this pajsetoo limited to go into more details with redaito
State-owned enterprises.

142 The extent of this paper is however too limiteduidther expand on corporate abuses in confliceson
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foreign oil companies operating in Su&h In such conflict situations, home States
should also offer support to host States which bwynable to protect human rights
properly. Ruggie emphasized that the “neighbo8teges” can provide further assistance
to the host Stat&”. This is the only Principle giving a role to theme State. Finally,
principles 8-10 emphasize the need for policy ceheg within the State. More particular-
ly, according to principle 10, States, as membéraudtilateral institutions, “should” (soft
obligation) “seek to ensure that those institutinagher restrain the ability of their mem-
ber States to meet their duty to protect nor hitmsiness enterprises from respecting hu-
man rights” and “encourage those institutions [0.ptomote business respect for human
rights and to [...] help States meet their duty tot@ct against human rights abuse by busi-

ness enterprises”.

Ruggie views the human rights treaty monitoringibs@s requiring State to take steps to
prevent human rights violations but he claims thist not clear what are the steps to be
takert*>. He underlines that experts disagree on “whéttiernational law requires home
States to help prevent human rights abuses abroedrporations based within their terri-

tory” 146

and concluded that there is simply no prohibifienthe exercise of extraterritorial
jurisdiction if in accordance with the Charter bétUnited Nations and applicable interna-
tional law**”. Ruggie drew its conclusions taking into considien the ambiguity on the

status of extraterritorial human rights obligations

In conclusion, according to the UN Guiding Prinegglhome States are not required to
help in preventing human rights violations by cogiimns based on their territory but are

not denied the right to do so in the two followsituations: a basis for jurisdiction is rec-

143 Amnesty International (2000); Amnesty Internatiof2913)

144 UN Guiding Principle 7, commentary

4% Ruggiesupranote 8 at para.18; Ruggie (2007) A/HRC/4/35/Adshia 7-10
146 Ruggiesupranote 8 at para 19

147 Ruggie (2007¥upranote 145 at para 87
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ognized or the reasonableness test requiremenisairégsuch as the respect of the principle
of non-intervention in the internal affairs of @&f}*®. In the case of abuses in conflict
affected areas, home States “have a role to pkagskisting host States in ensuring that

corporations are not involved in human rights abuse

Vandenhole argued that the UN Guiding Principlésrad “narrow and retrogressive ap-
proach to the human rights obligations of homeeStaas they adopt soft and non-legal
terms to address théfl Others qualify the PRR Framework and its prifesigas “diplo-
matic” implying that the diplomatic language usedtnnect business and human rights
lacks the strength for more radical changes wheneam rights are actually applied to
business, underestimating the role of States acdrpbration¥®. Jagers also argued that
while the UN Guiding Principles emphasize the dutgéStates to protect, a stronger word-
ing would have been necessary to ensure that Statksorporations respect their human
rights obligations. She even considered that tageS duty to protect as formulated in the
UN Guiding Principles “weakens existing human rigbbligations*** referring to the
statement of professor Ruggie asserting that ‘@dgut States are not generally required
under international human rights law to regulatedktraterritorial activities of businesses

domiciles in their territory and/or jurisdictiof?

Ruggie is entitled to disagree with the view of @ESCR, stating in various General
Comments that States do have extraterritorial alibgs>® The CESCR’s comments are

not legally binding and there is still no genemahsensus among the international commu-

148 Ruggiesupranote 8 at para 19; on the basis for jurisdictiefer to section 2.1

149 vandenholeContextualising the State Duty to Protect HumarhRigis Defined in the UN Guiding Prin-
ciples on Business and Human Rig{#812) p. 10; Vandenhole (2013)

150 parker and Howe (2012) p.293- 301

151 Jagers (2011) p.161

152 UN Guiding Principle 2, commentary

153 Refer to section 2.2
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nity on the issue of extraterritorial obligatiorfsStates. But, as stressed by Knox, Inde-
pendent Expert on human rights obligations relatinthpe enjoyment of a safe, clean,
healthy and sustainable environment, it would Haa@n more accurate to characterise the
interpretations of the CESCR as being unsettldterahan stating that the ICESCR does
not include binding extraterritorial obligationspmotect on States Partiés Ruggie could

have acknowledged the current trend towards a@reatognition of such obligatiofia

Following the UN Guiding Principles, the questidnuinether States have an obligation to
regulate the extraterritorial activities of thearporations remains unresolved. The pur-
pose of this paper is certainly not to criticize thutcome of Ruggie’s mandate but rather to
analyze whether any clarification was given withawl to extraterritorial States’ obligation
to protect. The UN Guiding Principles were sucfidse providing the “authoritative fo-

cal point [for business and human rights] that beein missing®® but very weak extrater-
ritorial obligations were formulated for home StateRuggie did not have the mandate to
solve all the challenges of applying human rigtéasidards to corporations but rather to
clarify the standards of responsibility and accability for TNCs and States which he

accomplished.

Finally, Ruggie underscored that “there are stnoolicy reasons for home States to set out
clearly the expectations that business respect huights abroad, especially where the
State itself is involved in or supports those besges™’ but he did not go further in speci-
fying any obligations. In 2011 in his proposal foe Human Rights Council to follow-up,

Ruggie underlined that certain international legahdards, such as the extension of juris-

154 Knox (2012) p.81; De SchutteExtraterritorial jurisdiction as a tool for improwig the human rights ac-
countability of transnational corporatio006) p.18-19

155 bid.

156 Ruggiesupranote 121 at para 5

157 UN Guiding Principle 2, commentary
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diction abroad and the bases for the exercisedf ayjurisdiction require clarificatiory.
Ruggie has also highlighted the urge to addresditferent extraterritorial obligations
arising in the context of extraterritorial jurisdan. When clearly defined, not all catego-

ries of extraterritorial obligations might triggehbjections>®.

2.4  Maastricht Principles (2011)

Building on the Limburg Principles (1986) and theaddtricht Guidelines (199, the
Maastricht Principles were adopted in 2011 by legdixperts in international law and hu-
man rights law. Signatories include current anmdhier UN Special Rapporteurs of the UN
Human Rights Council, current and former memberdthuman rights treaty bodies, as
well as, scholars and legal advisers from prominemntgovernmental organizations, re-
search centres and institutions such as FIAN lateynal, Norwegian Centre for Human
Rights and Geneva Academy of International HumaaitaLaw and Human Rights. The
Maastricht Principles consolidate the jurisprudesace disentangle legal parameters on the
extraterritorial obligations of States in the aoé&SC rights aiming at clarifying the nor-
mative framework and filling the accountability g&fJ. Particular focus is given to ESC
rights as it has been more extensively developdati@basis of international cooperation
but shall not be interpreted that the Maastriciriddples are not relevant to CP rights

158 RuggieRecommendations on Follow-up to the Mandati 1) p. 4-5
159 Ruggie (2010) A/HRC/14/27, para 46-50
169 According to the Maastricht Guidelines (art.18):

“The obligation to protect includes the State’@ssibility to ensure that private entities or widuals,
including transnational corporations over whichytk&ercise jurisdiction, do not deprive individuafgheir
economic, social and cultural rights. States aspaesible for violations of economic, social anttural
rights that result from their failure to exerciagediligence in controlling the behaviour of sucmnsstate
actors”.

181 Coomans (2013) p. 5, Maastricht Principle preamble

162 Maastricht Principle 5, Commentary
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2.4.1 Jurisdiction

The Maastricht Principles focus on the questiojun$diction as it is a key concept in de-
fining extraterritorial State obligations. Follavg the Maastricht Principles, jurisdiction is
defined as “an application of state power or authoo act pursuant to or as an expression
of sovereignty*®®. Jurisdiction has served as a bar and as afoasise recognition of
extraterritorial human rights obligaticfi& With regards to CP rights, the debate on extra-
territorial obligations has mainly been reduceduestions of jurisdiction where extraterri-
torial jurisdiction was recognized solely in caségffective control over territory / au-
thority over persons. On the other hand ESC rigidayg offer more space for the recogni-
tion of extraterritorial obligations in other cintistances. Maastricht Principle 9 provides
thus for a broader scope of the concept of jurtgmhicand stipulates other situations when

human rights obligations of States may extend edigorially*®>.

1) According to Maastricht Principle 9, extratagrial jurisdiction is applicable, firstly, in
“situations over whicljthe State] exercises authority or effective cohtwahether or not

such control is exercised in accordance with irgteomal law”.

The effective control doctrine was mainly develoftealigh CP rights jurispruderté&but
following the interdependence, indivisibility antterrelatedness of CP and ESC rights, the
notion of effective control can also be applied®C rights. For instance, with regards to
effective control, in a situation of occupatiore thccupying power shall be obligated to

respect, protect and fulfill human rights in theagied territory®”. This is in accordance

163 Maastricht Principle 9, commentary p.1105

%4 pid.

165 \vandenholesupranote 119 ap.5-6; Den Heijer and Lawson (2013) p.186

166 Refer to note 169-171

187 Maastricht Principle 9 and 18, commentary; Thisely relates to the Hague Convention of 1907 tnd i
Regulations; Advisory Opinion on the Wall, ICJ, (20 para 107-113; DRC v Uganda, ICJ, (2005) pafa 18
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with the view of the UN Human Rights Treaties batfitwhich was endorsed by the In-
ternational Court of Justit®€. The HRC has clearly stated that: “it would beamsciona-
ble to so interpret the responsibility under theckr 2 of the Covenant [ICCPR] as to per-
mit a State party to perpetrate violations of tlew€hant on the territory of another State,

which violations it could not perpetrate on its oterritory™’°.

This concept of authority or effective control wittspect to extraterritorial States obliga-
tions has also been extensively considered by @telE with regards to CP rights en-
shrined in the ECHR. The ECtHR has taken divergent approach withrokge the ex-
traterritorial States obligations. Some argue thatCourt’s reluctance to affirm that hu-
man rights standards cover all international at#igicould rest in the understanding that
States might find themselves ill-equipped to seeach human right in their activities

%8 Eor example, HRC, General Comment 31:“This mehata State party must respect and ensure the right
laid down in the Covenant to anyone within the poareeffective control of that State Party, evenadt
situated within the territory of the State Partg&(a.10); CESCR, Concluding Observations: Isre@Dg2:
“[...]the Committee reaffirms its view that the Statarty’s obligations under the Covenant apply tdeati-
tories and populations under its effective contfptra 31).

169 Advisory Opinion on the Wall, ICJ,(200gpara 107-113; The findings of the Wall were reitedan DRC
v Uganda, ICJ, (2005) para.216-220: “internatidnahan rights instruments are applicable in respkatts
done by a State in the exercise of its jurisdicthatside its own territory, particularly outside @wn territo-
ries”; Additionally, “[...] there is no restrictionf@ general nature in CERD relating to its terigbapplica-
tion[...]", “[...]these provisions of CERD generallppear to apply, like other provisions of instrunseoit
that nature, to the actions of a State party whants beyond its territory” ( Georgia v Russiamé&mtion,
ICJ, (2008) para 109).

70| opez Burgos v Uruguay, HRC, (1981) para. 12

171 Soering v UK, ECtHR, (1989); Loizidou v Turkey, #4R, (1995) para 62; Cyprus v Turkey, ECtHR,
(2001) para. 77; Bankovic v Belgium, ECtHR, (20p&ya 115-116; Al Skeini v UK, ECtHR, (2011) para
133, 143-150
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abroad’ This criterion has also been discussed andexppl the Inter-American sys-

tent’

As previously mentioned, ICESCR does not contgnoaision limiting the scope of
States’ parties obligations which could imply ttta¢ obligations apply regardless of the
location of the alleged violatioff. The mention of jurisdiction in the OP-ICESERre-
fers to the admissibility conditions and does imattithe scope of ICESCR. Furthermore,
ICESCR does not specify the rights holders of thiegations stipulated in the Covenant.
Consequently, it could be presumed that the oltigatstipulated are at least owned to the
persons whose human rights enjoyment and proteat®wmithin a state’ control, power or
authority’®. With respect to TNCs, States could be in sitwatiwhere they exercise con-
trol over corporations, notably in oil companiestd the Organization of the Petroleum
Exporting Countries (OPEEY. In a States’ owned corporation (e.g. SinopeGazprom)
the State might also be considered as exercisfagtefe control on the activities of the
corporatiori’® But TNCs might also be mainly controlled by pre investors® which
might not trigger extraterritorial States’ obligats following the authority / effective con-

trol criterion.

172 Den Heijer and Lawson (2013) p.180

173 Eor instance, we can refer to the case Coard lnited States, IACtHR, (1999): “[i]n principlehe in-
quiry turns not on the presumed victim's natiogadit presence within a particular geographic aoeapn
whether, under the specific circumstances, theStaserved the rights of a person subject to tisoaity
and control” (para.37); For more details on théspnudence on the extraterritorial applicationtad Ameri-
can Convention and the American Declaration, refe€erna (2004)

174 De Schutter (2010) p.124

"> OP-ICESCR, art. 2

176 Maastricht Principle 8, commentary, p.1102

17 Ryngaert (2013) p.201-202

178 Maastricht Principle 12; Art. 8 of the Articles &esponsibility of States for Internationally Wrduig
Acts

17 Narula (2013) p.141-142; Coomans (2013) p.8
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2) Secondly, extraterritorial jurisdiction is apgalble in “situations over which State acts or
omissions bring abotbreseeable effectsn the enjoyment of economic, social and cultural
rights, whether within or outside its territoryln other words, States’ obligations may be
triggered in situations where the State knew oukhbave known (foreseeability) that its
conduct would impact on the enjoyment of humantsigh another Stat&”. This standard
refers to the requirement to exercise due diligétice\lso referring to foreseeability,
Maastricht Principle 13 stipulates on the obligatio avoid causing harm extraterritorial-
ly*®2 Following this Principle, states’ conduct shob&based on the precautionary prin-

ciple.

European and American agricultural subsidies unghenign farmers’ abilities to earn a

basic living in other countries (mostly developoauntries) is an example of the impact
States can have on other Stités Human Rights impact assessments become of prima
importance in such situations. According to MdektrPrinciple 14, States must assess the
impacts of their laws, policies and practices anrdmlization of ESC rights outside their

national territories.

189 Mohammad Munaf v. Romania, HRC (2009), para.1Kl&astricht Principle 9, Commentary p.1109;UK
v Albania, ICJ, (Merits),1949

181 Maastricht Principle 3, Commentary p.1095; MaabtrGuidelines, 18; HRC General Comment No.31
(2004) CCPR/C/21 /Rev.1/Add.13, para. 8; VelasdRedriguez v Honduras, IACtHR (1988) paral72; Her-
rera Rubio v. Colombia, HRC (1988); Bosnia and ldgmxina v. Serbia and Montenegro, ICJ (2007) pa-
ra430; De Schutter, (2010), p.165; In Internatidreak, we could refer for example to: Advisory oginion
Nuclear Weapons, ICJ, (1996), Judge Weeramantsgebdiing Opinion referring to the principle thaafia-
age must not be caused to other nations”; US v @griaternational Arbitration Tribunal, (1941)

182 Advisory Opinion on Nuclear Weapons, ICJ (19968g29; United Kingdom v Albania, ICJ (1949)

183 UNDP (2005): “Recent estimates suggest that deirgopuntries lose about $24 billion a year in agri

cultural income from protectionism and subsidiedéweloped countries”; Vandenhole (2007)
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The place of incorporation of a TNC might triggétigations for the home State of that
TNC. The Home State could have impact on thetteial and extraterritorial activities of
a TNC domestically registered which may affectEB&C rights of individuals living in the
TNC's host State. Regulation of corporations igngggral part of the obligation to protect
(which will be further detailed below). In order prevent foreseeable violations of human
rights, States might be required to regulate TN&Ctvities though domestic legislation

with an extraterritorial reacf .

3) Finally, the obligations of States will be treggd in “situations in which the State, act-
ing separately or jointly, whether through its exeee, legislative or judicial branches, is
in a position to exercise decisive influence otalke measuret® realize economic, social

and cultural rights extraterritorially, in accordarwith international law®>.

The component referring to the position of a Stattake measures to realize ESC rights
relates more specifically to the concept of intéoral assistance and cooperatfin
Concerning the capacity to exercise decisive imitee TNCs might be controlled by pri-
vate investors. These private actors might be ridgr@ on States with regards to bilateral
investment treaties and trade agreements. Theodupithe home State might therefore be
essential for the TNC which would give rise to ttézisive influence standdfd When a
State becomes a market participant, by providingstment insurance or export credits or
by financially investing in corporations, it is awected with other market participants, such

as TNCs, and it accordingly has the capacity tlu@nice, by legal or political means, these

184 Narula (2013) p. 146

185 Maastricht Principle 9

186 Maastricht Principle 9, commentary p.1109
187 |lascu and Others v Moldova and Russia, ECtHR (2004 p82; Bosnia and Herzegovina v.

Serbia and Montenegro, ICJ (2007) para 428-429
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participants impacting on human righifs Consequently, when a State can exercise deci-
sive influence on a TNC, that particular State &ra®bligation to protect the human rights
of the individuals in the TNC’s host State from absi of that TNC.

The International Court of Justice (hereafter: |G elaborated criteria to determine the
capacity to influence of a State in the contexprefventing genocide abroad. These criteria
could also be referred to in respect of prevenBS§ rights violations abrodtl: geo-
graphical distance of the State concerned fronalleged events; strength of the political
links or other links between the authorities ofttBtate and the main actor of the events;
and the legal position of that State with regacdthée situations and the individuals the
danger or the ESC rights violatidf If the process of extraterritorial ESC rightelsi-

tions originates from the TNC’s home State, theiwis of that violation may fall under the
jurisdiction of that home Stdt¥. In this case, the violation would have a tertétiocon-
nection with the home State but would remain ingtiyeextraterritorial. As human rights
are universally recognized, their enforcement BN&’s home state should not be consid-
ered to amount to the violation of the TNC'’s hastt&s sovereignfy? It is argued that
“the link with international human-rights law wealseconcerns over jurisdictional over-
reach in view of the universal acceptance of hurigiiis™?%. De Schutter maintains that
extraterritorial home state regulation can contelto facilitate Host State territorial human

rights obligation§™. In this context, “[hJome-State regulation the&xtbmes cooperative

188 CESCRGeneral Comment No. Isupranote 60 at para.39; Ryngaert (2013) p.206-207; digGodale
and Simons (2007) p.619-625

189 Ryngaert (2013) p.203

199 Bosnia and Herzegovina v. Serbia and Montene§d(2007) para.430

191 Ryngaert (2013) p.205; Wouters and Ryngaert (2p09B89-975

192\Wouters and Ryngaert (2009), p.956

19%1d. at p.957

194 De Schutterles affaires total et unocal : complicité et exéraitorialité dans I'imposition aux entreprises

d'obligations en matiere de droits de 'hnom¢@806), p.96
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rather than antagonistit® as the home State does not seek to protect itsruamests but

rather the interest of the international commuhbigyprotecting human rights.

Following the possible situations of extraterrigdjurisdiction, the Maastricht Principles
also underline the limits imposed on the exercfsextraterritorial jurisdiction. Maastricht
Principle 10 emphasized that the obligations ofeeSo respect, protect and fulfill human
rights cannot be invoked as a justification to aielthe UN Charter or general international
law. The sovereignty of the host State, the ppilecof non-intervention and the principle
of the equality of all States could impose limitstbe obligation of the home State to en-
sure the full realization of human rights Consequently, Canada, for instance, will be
obligated to protect the rights of individuals ifag under its jurisdiction even if these indi-
viduals are located in Guatemala. If these indiald do not fall under the jurisdiction of
Canada, Canada might still be entitled to secuneamurights protection to the individuals
in Guatemala. But if there are weak connection&den Canada and the individuals from
Guatemala and if Guatemala strongly objects thetettitorial regulation of Canada,

Canada may exceed its obligation to protect anlhtadhe principle of non-interference.

2.4.2 Obligation to Protect

International human rights law, the 1ICJ and humglts bodies have recognized that hu-

man rights obligations can extend extraterritoyidll Based on this recognition, Maas-

19°\Wouters and Ryngaert (2009), p.956; Rome Stattitd & (1)( a)

198 Maastricht Principle 10, commentary p.1109

197 Maastricht principle 6The HRC (General comment No.31 on ICCPR) recoghilat article 2(1) ICCPR
obliges States parties to ensure the respect dPRC(ghts for “anyone within their power or effegicon-
trol, even if not situated within the territory thfe state party, not limiting this requirement itizens and
including situations outside a State’ territory aitthations of armed conflict” (CCPR/C/21 /Rev.164AH3,
para 10-11). But there is no case law specifiaaly{eSC rights as until recently no complaints na@ism
was in force. Also refer to: DRC v Uganda, ICJ,q2) Advisory Opinion on the Wall, ICJ, (2004); Adwe-
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tricht Principle 3 and 4 specify that States hablkgations to respect, protect and fulfill
human rights within their territory and extratesrially. This does not imply that each
State is responsible for the realization of the &nmghts of every individual in the world
but it does imply that States do have extrateigtabligations (complementary obliga-
tions) in certain circumstances identified in thimgiples®®. The Maastricht Principles
also highlight the obligations of States as membénsternational organizations and the
need for policy coherent®&. In accordance with the CESCR, the Maastrichidiles
refer to the duty to cooperate internation@flyas the overarching notion supporting the
extraterritorial obligation of States with regatd€ESC rights. The Maastricht Principles
suggest a broad understanding of international @@n which includes assistance as
well as the development of international rules ttinggan enabling environment for the
realization of human rights and an obligation toai@ from undermining human rights in
other countries and to ensure that non-state aateralso prohibited from impairing the
enjoyment of human righftS. The Millennium Development Goals (MDGs), a dafi

instrument agreed upon the UN Member States, algpast the view that partnerships and

ry Opinion on the Legality of Threat or Use of Nemt Weapons [hereafter refer to as Advisory Opiion
Nuclear Weapons], ICJ, (1996), Judge Weeramanisgebting Opinion referring to the principle thdain-
age must not be caused to other nations”; Alsadiqular significance is the decision on provigibn
measures in Application of the International Corti@non the Elimination of All Forms of Racial Diswi-
nation (Georgia v. Russian Federation, ICJ, 20@9orgian alleged numerous violations of CERC ey th
Russian armed forced on Georgian territory. Thed@irmed the extraterritorial application of hum@ghts
treaties in general and of the CERD in particutaré 109); De Schutter (2010) p.165

198 Maastricht Principle 3, commentary; MaastrichnBigle 4, 9

199 Maastricht Principle 15, 17

290 Maastricht Principle 3, commentary p. 1090 —10&@mring to: UN Charter art. 22, 55-56; UDHR art.28
ICESCR art.2(1), 11(1), 22, 23; Declaration onRight to Development (1986) A/IRES/41/128, etc.;
CESCRsupranote 99 p.2

201 Maastricht Principle 3, commentary p.1090-1096
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cooperation are necessary components for the agialis of human rights and the
MDGs?%,

As the main focus of this paper is on the scophekxtraterritorial obligation of States to
protect, we will therefore limit our analysis tatlparticular obligation. The Maastricht
Principles divide the State duty protectas being an obligation to regulate, influence and
cooperate. The obligation to protect is consideabligation to exercise due dili-
gencé®® The obligatiorto regulateimplies that States “must” take the necessary oreas
to adopt regulations ensuring that third actorsl{sas TNCs, private individuals and or-
ganizations) will not impair ESC rights in some @fie circumstances as stipulated in
Maastricht Principle 25 detailed below. This ie 8trong legal obligation (“must”). This
obligation to regulate to protect human rights @élvestablished in international human

rights law®.

If a State fails to adopt regulations or to iempent them effectively and if
this omission results in a human rights violatithre responsibility of that State will be

triggered®®.

The duty to protect and regulate also implies éh&tate should not allow its national terri-

tory to be used to cause damage to another Stath veha recognized principle of interna-

292 JN Millennium Declaration (2000) A/RES/55/2: “widads of Sates and Governments] recognize that
[...]we have a collective responsibility to uphole trinciples of human dignity, equality and equaitythe
global level. As leaders we have a duty thereforal the world’s people [...]" (para 2).

293 McCorquodale and Simons (2007)

24 HRC General Comment No.3Lpranote 181 at para 8, CESCR, General Comment 121j5ai@ESCR,
General comment 14 para 39, CESCR, General combbgpdra 31; Maastricht Principle 24, Commentary;
Concerned with environmental humaeghts abuses more particularly those committeéxtiyactive compa-
nies, Sara Seck agrees with the legitimacy of tetiéh home State regulation if a voice is givethi perse-
cuted communities (Seck (2008)0ases and Concepts on Extraterritorial Obligatiomshe Area of Eco-
nomic, Social and Cultural Righ{2012)

205 Maastricht Principle 24, Commentary; Nicaragua$, UCJ (1986) para 108
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tional law?®®. States have a duty to control the activitieprofate actors on their territory
to ensure that not harm is caused within or outside territory. This was also expressly
recognized by the CESGR.

Referring to the traditional bases of jurisdictianinternational law, Maastricht Principle
25°% stipulates the jurisdictional bases given risart@xtraterritorial protect-obligation to
regulate. Firstly, the State’s duty to regulat# ke triggered on a territorial or national
basis &ctive personality principle allowing States to regulate the conduct of thation-

als abroad. A basis for protectisngiven when the harm or threat of harm originates
occurs on a State’s territory or if the TNC hasriagonality of the State concerned. Itis
now well-established that the nationality conceggdifor individuals can be used for estab-
lishing the nationality of corporatioffS. Corporations’ nationality can therefore be de-

rived from the place of incorporation (creatioradegal person), from the links to a partic-

206 Maastricht Principle 24, Commentary; Maastrictin€iple 13; UK v Albania, ICJ (1949) p.18; US v
Canada, Arbitration case (1941); Legality of the#t or use of chemical weapons, ICJ, (1996)
207 CESCRsupranote 102 at para.5; CESGRpranote 99 at p.2

208 Maastricht Principle 25:

“States must adopt and enforce measures to pmteaomic, social and cultural rights through lesyad
other means, including diplomatic means, in eadhefollowing circumstances:

a) the harm or threat of harm originates or ocourgs territory;

b) where the non-State actor has the nationalith@fState concerned;

c) as regards business enterprises, where theretipg or its parent or controlling company, hascientre
of activity, is registered or domiciled, or hasritain place of business or substantial businesdtas, in the
State concerned,

d) where there is a reasonable link between the Stancerned and the conduct it seeks to reguatieding
where relevant aspects of a non-State actor’sifietivare carried out in that State’s territory;

e) where any conduct impairing economic, social @rtlral rights constitutes a violation of a pepary
norm of international law. Where such a violati¢oaconstitutes a crime under international lavaet
must exercise universal jurisdiction over thoseripgaresponsibility or lawfully transfer them to appropri-
ate jurisdiction”.

209 Crawford (2012) p.525
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ular State (center of administration/siége sodafyom the nationality of the natural or

legal persons owning or controlling the corporatt@n

Based on the active personality principle, a bsiprotection is given “where the corpo-
ration, or its parent or controlling company, hascentre of activity, is registered or domi-
ciled, or has its main place of business or sulisidrusiness activitiesn the State con-
cerned”. In the case that directives are givemeasures are taken in the State headquar-
tering a TNC, that particular State should exerdise diligence to prevent measures negat-
ing human rights to be taken by TN€'s

When abuses take place, the parent company hasntgd role to play and should be held
accountable for its actions or omissions. Thi®gferred to as theparent-based extraterri-
torial regulatiori. In practice, the reality is that corporatiorfiea operate in different
states and are organized in different legal estiti&n example would be the Netherlands
imposing the Royal Dutch Shell (a company incorpatan the United Kingdom) to con-
trol the activities of Shell Nigeria (subsidiaryRéyal Dutch Shell located in Nigerfaj.

219 Maastricht Principle 25, Commentary, p.1140-1Bdlgium v Spain (1970) para 70; In Guinea v Demo-
cratic Republic of the Congo (2007) the InternaicBourt of Justice confirmed that the nationadifya
corporation is normally decided upon its placengbirporation; De SchutteExtraterritorial jurisdiction as a
tool for improving the human rights accountabilitfitransnational corporationg2006) p.29-45

211 cases and Concepts on Extraterritorial Obligatiomshe Area of Economic, Social and Cultural Rights
(2012) p. 229

212 Eriday Alfred Akpan v Royal Dutch Shell (2013);dtiel v. Royal Dutch Petroleum, Co. (2013): Under
the Alien Tort Claims Act (ATCA), a foreign victimf human rights violations committed by a corpaas
sufficiently linked to the United States could se@knages before a Court of the United StateshdrKiobel
case, the Dutch parent company Shell and its Nigesubsidiary (Shell Petroleum Development Compdiny
Nigeria, SPDC) were both accused of complicityrimes against humanity, acts of torture and anhjtra
execution committed by the Nigerian army againsbi@geople pursuant to the ATCA. The Court fourat th
the ATCA does not apply to the conduct of this cabich took place outside of the United StatesisTh

decision restricts considerably the scope of ATOAe Court relied on the presumption against esitrib-
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The Netherlands can be entitled to regulate a catjom incorporated in the United King-
dom with activities in Nigeria controlled by a pateompany headquartered in the Nether-
lands. Already in its Barcelona Traction judgeméme ICJ acknowledged that the veil of
a company may be lifted to prevent violations @f¥%. The separation of legal personali-
ties should not be used by the parent compan suibsidiaries to limit the scope of their

legal liability.

An additional ground to enact regulation for préitatis the existence of agasonable

link between the State concerned and the conductks seeegulate”. This reasonable
link will exist, for instance, if the abuse is dad out in that State’s territory. And finally,

a basis for protection will be given whenever thases constitute\aolation of a peremp-
tory norm of international law If the violation constitutes a crime under inegfonal law
(war crimes, crimes against humanity, genocidéuter enforced disappearances), univer-
sal jurisdiction can be exercised The Maastricht Principles define the circumseanc
where the exercise of the extraterritorial obligatio protect does not interfere with other

States’ rights.

The Maastricht Principles also highlight that etergatorial obligations of States are no
basis for violating other obligations under intdroaal law (i.e. principle of non-
intervention or principle of sovereignty and eqtyatif States) but it is also important to
recognize that international human rights law ingplirsit on state sovereigrty. The
exercise of extraterritorial jurisdiction can faeite the coexistence and cooperation be-

tween States in areas of common concern. The Cotanygo the Maastricht principles

riality and underlined that as corporations areesented in many countries, mere corporate pressrget
suffice to displace the presumption.

13 Maastricht Principle 25, Commentary: referringelgium v. Spain, ICJ (1970) para 56-58

24 O’keefe (2004) p.745

21> Refer to section 2.1 of this paper; Maastrichhélfles 10, 25 and commentary, p.1141-1142 ; CESRC

supranote 102 at para 5
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emphasized the erga omnes character of human agheflected in internationally agreed
documents such as the MDGs. This erga omnes ¢batddiuman rights could justify the
exercise of extraterritorial jurisdiction in oth@rcumstances than the above mentioned if
such exercise seeks to protect such rights. Témagiion of erga omnes rights or MDGs is
in the interest of the whole international commuyiaibd is not an attempt to impose values

on another stafé’.

With regards to the obligatido influence the Maastricht Principles stipulate that States i
a position to influence “should” exert their infuee (by reporting, using social labeling or
indicators to monitor progress, etc.) in accordamitk international law in order to protect
ESC right8'’. And finally, States “musttooperateto prevent abuses by non-State actors,
to hold them accountable and to ensure that efiecémedies are providgd As stipu-
lated in Maastricht Principle 23 on the generalgalon to protect, States should take ac-
tion “separately, and jointly through internatiogabperation” to protect ESC rights. In
fact, each obligation of the tripartite typologyg (espect, protect and fulfill) requires States
to act separately and jointly through cooperatiés.argued by Coomans, the Maastricht
Principles stipulate the implicit legal basis fbe textraterritorial obligation to protect as

there is no explicit legal basis in internationairtan rights la#*®.

The Maastricht Principles stem from the principairge of international human rights
law??° but they remain vague on their own legal statusAlthough they might not be the

creation of a law-making body, their force and autly should not be underestimated as

1% Maastricht Principles 25, commentary

217 Criteria on the definition of influence preseniedhis paper on page 47-48; Maastricht Princiffle 2
commentary; Maastricht Principle 9; more detail&JM Guiding Principles 2-10

218 Maastricht Principle 27; UN Guiding Principles miiples 25-31.

1% Coomans (2013) p.15-16

220 Maastricht principle 6

221 yandenholeEmerging Normative Frameworks on Transnational ldarRights Obligation§2012) p.12;

Maastricht Principles, preamble para.8 : “[d]rawonfi international law”.
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they have been endorsed by human rights exXpertScholars such as De Schutter, Ziegler,
Skogly, Craven, Coomans and Kiinneman, have recedtine legal duties of States within
their territory and extraterritorially as stipuldte the Maastricht Principles. The Maas-
tricht Principles go beyond the UN Guiding Prinefplwith regards to the obligations to
protect of the home States and detail more broawlihe leads for jurisdiction of the home
States. As pointed out by Vandenhole, the divisibresponsibilities between the host and
the home State is regrettably still not clearlyimied by the Maastricht Principfé& TNCs
use different legal systems as it fits their pugsosFollowing the Maastricht Principles,
States shall also begin to cooperate at the saraétteregulate TNCs. Furthermore, build-
ing on the Vienna Declaration and Programme ofakc{il993), the Vienna+20 CSO Dec-
laration (2013) stressed the importance of extrigbeial obligations of States to address
the challenges of globalization as without the pta@ce and implementation of extraterri-
torial obligations, human rights cannot be univlysaalized. The Declaration of 2013
also urges States to apply the Maastricht Prinsipted the law and principles on which
they are basé&'’. More and more recognition is given to the extratienial obligations of

States, especially for ESC rights.

2.5 Mubende Case

Fons Coomans and Rolf Kiinnemann presented a ¢ohiexft cases involving the extrater-
ritorial conduct of States to raise awareness aochpte the application of extraterritorial
States’ obligatiorf$>. The Mubende case is of particular interestHierpurpose of this

paper.

%22 5alomon and Seiderman (2012) p.459; Coomans (2013)

223 \yandenholeContextualising the State Duty to Protect HumarhRigis Defined in the UN Guiding Prin-
ciples on Business and Human Rigi2812) p.9; Vandenholemerging Normative Frameworks on Transna-
tional Human Rights Obligation012)

#24\/ienna Declaration (2013) preamble and para.15-18

22> Case and Concepts on Extraterritorial Obligationshe Area of Economic, Social and Cultural Rights
(2012)
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In 2001, the Government of Uganda deployed its aordisplace 392 families at gunpoint
from their homes and lands in the Mubende Distridiganda to make place for a coffee
plantation owned by Kaweri Coffee Plantation, assdilary of the German company Neu-
mann Kaffee Gruppe(NRK) Hamburg. Neither adequatapensation nor social assis-
tance was offered to the displaced families (viotabf the right to an adequate standard of
living — right to housing, article 11(1) ICESCRJhe school building was used as the
headquarters for the company leaving the childfehedacommunity without a school for
about a ye&f®. Furthermore in 2002, the African Development IBérereafter: AfDB)
approved a loan of 2,5 million USD to finance tlesvrcoffee plantation project. Kaweri
plantation is the first large scale coffee plamtain Uganda. Until then, coffee was only
produced by small coffee farms. Coffee is onentlagor source of income for the country

accounting for 70% of Uganda’s export earnings.

In 2002, the victims sought redress of their gnees by suing the government and Kaw-
eri. The case has been delayed over many yearallyf-in 2013, the High Court in Kam-
pala, Uganda ordered compensation (approximateiyeal million Euros) be paid to the
2041 evictees of land now occupied by the Kaweff&oPlantatioff’. The judgment
clearly condemns NKG, but it remains unclear whg/tlgandan Government was acquit-

ted of all responsibility?® Following the outcome of the judgment, Kawerédilan appeal.

Without minimizing the territorial obligations ofddnda, we will nevertheless focus on the
extraterritorial obligations of Germany. Germasyhe home State of the parent corpora-
tion NKG and the one of the governing States ofAfi2B. With regards to the ICESCR,
the right to an adequate standard of living (ar{1))l was violated. Following the Maas-
tricht Principles, the State of Germany, Partyhio ICESCR, is obligated to protect nation-

22%|d. at p.245.250
22T EIAN (2013)
228 |pid.

51



als of other countries from abuses committed byn@er-based companies without in-
fringing on the sovereignty of Uganda (Maastrictib€lple 3 and 4 ). In this case, Ger-
many did not comply with its extraterritorial okdiion to protect. Germany is required to
monitor the activities of German TNCs and couldsogeably be expected to have foreseen
the violations denounced in this case (Maastricimciple 23, 24). The failure of Germany
to observe its obligation to protect may have fetéd the actions of Kaweri and the
forced evictions committed by the Ugandan Goverrtfi&nBy providing a loan for the
investment, AfDB (of which Germany is a governirtgt§) was complicit in the human
rights violations. The extraterritorial protecthgations of the governing States (Germany)
would have required them to ensure that the acsapported by AfDB are in lines with

their human rights obligations (Maastricht Prineifib).

In October 2012, in its Concluding Observation€<G@rmany’s sixth periodic review under
the ICCPR, the HRC expressed concern with respggetmany’s protection against the
human rights abuses of German TNCs operating allRembgnizing the extraterritorial
obligations under the ICCPR, the HRC highlighteatth

“The State party is encouraged to set out cledyetxpectation that all busi-
ness enterprises domiciled in its territory an@&jurisdiction respect human
rights standards in accordance with the Covenaatughout their operations. It
Is also encouraged to take appropriate measugsstagthen the remedies pro-
vided to protect people who have been victims @faies of such business en-
terprises operating abro&t}.

It follows from the case studies presented by Comnzand Kliinnemann that building on

the extraterritorial obligations of States for E&ghts can close the gap between accounta-
bility and economic globalizationAs a result of economic globalization, a mismateh b
tween the influence of States and the scope af thities was created, the Maastricht Prin-

ciples aim at better aligning human rights with ¢hallenges of an interdependent world

229 gypranote 225 at p.249
20 HRC (2012) Concluding observations on the sixttiqoiéc report of Germany, CCPR/C/DEU/CO/6, p.4
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by suggesting to view human rights as “global pupgbods” and propose a guidance for
the reshaping of the international legal ofdfer

%1 De SchutterCase and Concepts on Extraterritorial Obligationghe Area of Economic, Social and Cul-
tural Rights(2012) p.vii
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Concluding Remarks

This paper has considered the specific nature wiamurights, more particularly ESC
rights, in order to clarify the existence, contant scope of States’ extraterritorial
obligations to protect against corporate abusé&sS@ rights. The impact TNCs can have
on the realization of human rights is undenialdlée challenge has been in determining

legal standards for such situations.

As an intrinsic part of international law, intenwetal human rights law is traditionally
State-centered but bears specific characterissidsigsgoverning State-Individuals rela-
tions. Human rights are universal, interdependadtyisible and interrelated implying

that all human rights, ESC and CP rights, are todmsidered on an equal footing and rec-
ognizing that ICESCR, as ICCPR, gives rise to fdroldigations to States parties. Conse-
quently, with regards to corporate accountabifigtes shall continue to be obligated to
ensure that corporations acting within their juididn act in accordance with international

human rights standards.

In the last decades, much attention was givendda#éfinition of the extraterritorial human
rights obligations of States. There might stilt be a clear legal recognition of the extra-
territorial obligation to protect with regards ©HESCR but there is a growing acceptance
that the interdependency of States might imposabéigation on all States to act jointly
when facing collective problerfi. These joint actions may result in an enhancexam
rights protection rather than a violation of the@gsovereignty of States. The CESCR has
endorsed home States’ extraterritorial obligatmpriotect. The UN Guiding Principles
propose a very soft human rights obligation togebfor home States. The Maastricht
Principles go beyond the UN Guiding Principlesetation to the extraterritorial obligation

to protect. The Maastricht Principles expend tb&om of jurisdiction and clearly explain

232 De Schutter (2009) p.19
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how the tripartite typology of obligations can lpphed in an extraterritorial context. The
Maastricht Principles significantly clarify the smoof extraterritorial obligations of States
but the division of obligations between the host Hre home State remained ambiguous.
Furthermore, following the adoption of the UN GuigiPrinciples, the OECD Guidelines
for Multinational Enterprises (2011) (hereafter: CE Guidelines) were revised to align
with the UN Guiding Principles. The OECD Guidebna corporate code of conduct, fo-
cus mostly on TNCs’ duty to respect human rightsittheir newly incorporated part on
human rights it is also stipulated that “Statesehawuty to protect human rights”. Adher-
ence to the OECD Guidelines could indicate a retiognby the OECD home States of
their obligation to protect against human rightass by TNCs incorporated in their coun-
trie*® The legal framework concerned with the extréttmial obligations of home States
is still in development. It is nevertheless pokestb conclude that at the present moment
there is a strong argument supporting States’ extrorial obligation to protect ESC
rights against corporate abuses. At a very minirhome States “have the right” to enact
regulations requiring companies incorporated ifir tegritory to respect human rights in
their conduct abro&t!".

The reconnaissance and acceptance of extrategtitanman rights obligations of States,

for instance by endorsing the Maastricht Principla# contribute to the respect and pro-
tection of ESC rights especially when host Stadek the ability to regulate TNCs and en-
sure their compliance with human rights standaftdsan area of globalization, extraterrito-
rial obligations of States need to be clearly dadiand recognized in order to ensure global

justice.

To further clarify the scope of States’ extratemidl obligations, the adoption of a new

international instrument establishing a clear donsf responsibilities between the home

#33yandenhole (2013) p. 14
241d. at p.15
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State and the host State in regards to the regnlafiTNCs was suggestéd This instru-
ment would reaffirm the primary responsibility bethost State in which the TNC con-
ducts its activities and would give a clear sulasigdresponsibility to the home State to
exercise control on the TNCs over which it hassgigtion. It is argued that such an in-
strument would ensure that TNCs are not left s#;fthe victims not left without reme-
dies, the business community a certain degreertdingy and public international lawyers

the progression towards international cooperétfon

3% De SchutterExtraterritorial Jurisdiction as a tool for imprang the Human Rights Accountability of
Transnational Corporation§2006) ; Refer also to : Declaration of an AltéiveForum in Business and
Human Right£2013)

236 De Schutterid. atp. 52
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Annex

CESCR, General Comments

-Emphasis on States’ Extraterritorial Obligations-

No

Subject

Year

Emphasis on States’ Extraterritorial Obligations

21

Right of Everyone t
Take Part in Cultural Life

200¢

International Obligation

56. In its general comment No. 3 (1990), the Corteaitiraws at-
tention to the obligation of States parties to tsteps, individually
and through international assistance and coopera&pecially
through economic and technical cooperation, witieas to achiev-
ing the full realization of the rights recognizecdtihe Covenant. In
the spirit of Article 56 of the Charter of the UsdtNations, as well
as specific provisions of the International CoveéramEconomic,
Social and Cultural Rights (art. 2, para. 1, ang. d5 and 23),
States parties should recognize and promote tlemieisrole of
international cooperation in the achievement ofritlets recog-
nized in the Covenant, including the right of everny to take part in
cultural life, and should fulfil their commitmenrd take joint and
separate action to that effect.

57. States parties should, through internationasergents where
appropriate, ensure that the realization of thietrig everyone to
take part in cultural life receives due attentian.

58. The Committee recalls that international coafen for devel-
opment and thus for the realization of economicja@nd cultural
rights, including the right to take part in cultUlige, is an obliga-
tion of States parties, especially of those Stdigsare in a position
to provide assistance. This obligation is in acaor with Articles
55 and 56 of the Charter of the United Nationsyel as articles 2,
paragraph 1, and articles 15 and 23 of the Covemant

59. In negotiations with international financiasfitutions and in
concluding bilateral agreements, States partiesldremsure that
the enjoyment of the right enshrined in article @&agraph 1 (a),
of the Covenant is not impaired. For example, thetegyies, pro-
grammes and policies adopted by States parties girdetural
adjustment programmes should not interfere withr t@re obliga-
tions in relation to the right of everyone, espliithe most disad-
vantaged and marginalized individuals and group&ke part in
cultural life.55
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53See general comment No. 18 (2005), para. 29

saGeneral comment No. 3 (1990), para. 14. See alsergecomment No. 18
(2005), para. 37.

s5See general comment No. 18 (2005), para. 30.

2C | Non-Discrimination in 200¢ Scope of State Obligatic
Economic, Social and 14. Under international law, a failure to act iroddaith to comply
Cultural Rights (art. 2, with the obligation in article 2, paragraph 2, tagantee that the
para. 2) rights enunciated in the Covenant will be exercisétout discrim-
ination amounts to a violation. Covenant rights barviolated
through the direct action or omission by Statesiggrincluding
through their institutions or agencies at the mati@nd local levels
States parties should also ensure that they refi@im discriminato-
ry practices in international cooperation and &ssi® and take
steps to ensure that all actors under their justgai do likewise.
1¢ | The right to Social Swu- | 2007 4. International Obligatiol

rity

52. Article 2, paragraph 1, and articles 11, paxplgrl, and 23 of
the Covenant require that States parties recoginézessential role
of international cooperation and assistance araljtkt and sepa-
rate action to achieve the full realization of thygts inscribed in
the Covenant, including the right to social segurit

53. To comply with their international obligatiommsrelation to the
right to social security, States parties have $peet the enjoyment
of the right by refraining from actions that intené, directly or indi-
rectly, with the enjoyment of the right to sociatarity in other
countries.

54. States parties should extraterritorially prbthe right to social
security by preventing their own citizens and nadicentities from
violating this right in other countries. Where $taparties can take
steps to influence third parties (non-State act@r)in their juris-
diction to respect the right, through legal or ficdil means, such
steps should be taken in accordance with the Ghafrtbe United
Nations and applicable international law.

55. Depending on the availability of resourcestestaarties should
facilitate the realization of the right to sociaktsrity in other coun-
tries, for example through provision of economid &chnical as-
sistance. International assistance should be pedvida manner
that is consistent with the Covenant and other hurigdts stand-
ards, and sustainable and culturally appropriatenemically de-
veloped States parties have a special respongitaifitand interest
in assisting the developing countries in this rdgar

56. States parties should ensure that the righwd@l security is
given due attention in international agreements smthat end,
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should consider the development of further legstituments The
Committee notes the importance of establishingorecal bilateral
and multilateral international agreements or othgtruments for
coordinating or harmonizing contributory social gty schemes
for migrant workers3sPersons temporarily working in another
country should be covered by the social securitgs® of their
home country.

57. With regard to the conclusion and implementatibinterna-
tional and regional agreements, States partieddtake steps to
ensure that these instruments do not adverselydnuymen the right
to social security. Agreements concerning traderdilization
should not restrict the capacity of a State Partgrisure the full
realization of the right to social security.

58. States parties should ensure that their actismsembers of
international organizations take due account ofitjle to social
security. Accordingly, States parties that are menmbf interna-
tional financial institutions, notably the Interiwatal Monetary
Fund, the World Bank, and regional development baskould
take steps to ensure that the right to social #gdartaken into
account in their lending policies, credit agreermemtd other inter-
national measures. States parties should ensurthéhpolicies and
practices of international and regional financsstitutions, in par-
ticular those concerning their role in structurdiustment and in the
design and implementation of social security systggromote and
do not interfere with the right to social security.

33 See International Convention on the Protectfdh@Rightsof All Migrant
Workers and Members of Their Families, article 27.

17

18

The Right to Work (ar
6) - Final edited version

200¢

International Obligation

29. In its general comment No. 3 (1990) the Conwaittraws atten
tion to the obligation of all States parties toeakeps individually
and through international assistance and coopera&pecially
economic and technical, towards the full realizatié the rights
recognized in the Covenant. In the spirit of Agi8l6 of the Charte
of the United Nations and specific provisions af ovenant (arts.
2.1, 6, 22 and 23), States parties should recoghe&essential role
of international cooperation and comply with tt@mmitment to
take joint and separate action to achieve thedallization of the
right to work. States parties should, through imional agree-
ments where appropriate, ensure that the righoitas set forth in
articles 6, 7 and 8 of the Covenant is given dtengon.

30. To comply with their international obligatiommsrelation to
article 6, States parties should endeavour to prethe right to
work in other countries as well as in bilateral amaltilateral nego-

tiations._In negotiations with international fingaddnstitutions,
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States parties should ensure protection of the tagivork of their
population. States parties that are members afnatienal financial
institutions, in particular the International Moast Fund, the
World Bank and regional development banks, shoaldgyeater
attention to the protection of the right to workimfluencing the
lending policies, credit agreements, structuralisirijent pro-
grammes and international measures of these itistitu The strat-
egies, programmes and policies adopted by Statéepander
structural adjustment programmes should not interfiéth their
core obligations in relation to the right to workdampact negativer
ly on the right to work of women, young persons treldisadvan-
taged and marginalized individuals and groups.

Violations of the Obligation to Protect

35. Violations of the obligation to protect folldwom the failure of
States parties to take all necessary measurefeigusad persons
within their jurisdiction from infringements of thieght to work by
third parties. They include omissions such as #lilare to regulate
the activities of individuals, groups or corporasaso as to prevent
them from violating the right to work of others;tbiee failure to
protect workers against unlawful dismissal.

17

The right of everyone t
benefit from the protec-
tion of the moral and
material interests result-
ing from any scientific,
literary or artistic produc-
tion of which he is the
author (art. 15 (1) (c)) -
Final edited version

200¢

[ll. STATES PARTIES’ OBLIGATIONS
International Obligations

36. In its general comment No. 3 (1990), the Corteaitirew atten-
tion to the obligation of all States parties toetakeps, individually
and through international assistance and coopera&pecially
economic and technical, towards the full realizatié the rights
recognized in the Covenant. In the spirit of Agi8l6 of the Charte
of the United Nations, as well as the specific Bions of the Cov-
enant (arts. 2, para. 1, 15, para. 44 and 23} Strties should
recognize the essential role of international coafen for the
achievement of the rights recognized in the Covenacluding the
right to benefit from the protection of the morabdamaterial inter-
ests resulting from one’s scientific, literary artistic productions,
and should comply with their commitment to takenj@nd separate
action to that effect. International cultural awgestific cooperation
should be carried out in the common interest opadples.

37. The Committee recalls that, in accordance wititles 55 and
56 of the Charter of the United Nations, well-eBtdied principles
of international law, and the provisions of the €oant itself, inter-
national cooperation for development and thusHerrealization of
economic, social and cultural rights is an obligatof all States
parties and, in particular, of States which ara position to as-
sist31
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38. Beariniin mind the different levels of delopment of State
parties, it is essential that any system for tluegmtion of the moral
and material interests resulting from one’s scientiterary and
artistic productions facilitates and promotes depeient coopera-
tion, technology transfer, and scientific and aatwoopera-
tion,32while at the same time taking due account of thesirie pre-
serve biological diversitg3

31 Committee on Economic, Social and Cultural Rigfifth session, general
comment No. 3 (1990), at paragraph 14.

32Committee on Economic, Social and Cultural Rigttenty-seventh session,
Human Rights and Intellectual Property, Statemgrthb Committee on Econom-
ic, Social and Cultural Rights, 29 November 200/C.E2/2001/15, at paragraph
15.

33See article 8 (j) of the Convention on Biologibalersity. See also Sub-
Cmmm$mnonmermmMnmmPmmdmanquM&z@nmmmg

Resolution 2001/21, E/CN.4/Sub.2/Res/2(11.

16

The equal right of me
and women to the enjoy-
ment of all economic,
social and cultural rights
(art.3)

200¢

none

15

The right to water (art:
11 and 12)

200z

International Obligation

30. Article 2, paragraph 1, and articles 11, paxplgrl, and 23 of
the Covenant require that States parties recoginézessential role
of international cooperation and assistance araljtkt and sepa-
rate action to achieve the full realization of thggt to water.

31. To comply with their international obligatiommsrelation to the
right to water, States parties have to respecttif@yment of the
right in other countries. International cooperatiequires States
parties to refrain from actions that interferegdtty or indirectly,
with the enjoyment of the right to water in otheuntries. Any
activities undertaken within the State party’sgdiction should not
deprive another country of the ability to realike tight to water fof
persons in its jurisdictiops

32. States parties should refrain at all times fammposing embar-
goes or similar measures, that prevent the sugphater, as well
as goods and services essential for securingdheto water.26
Water should never be used as an instrument digabland eco-
nomic pressure. In this regard, the Committee ledalposition,
stated in its General Comment No. 8 (1997), orr¢tetionship
between economic sanctions and respect for econsotial and
cultural rights.

33. Steps should be taken by States parties t@ptréveir own
citizens and companies from violating the rightviter of individ-
uals and communities in other countries. WhereeStparties can
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take stepto influence other third parties to respect thét,
through legal or political means, such steps shbalthken in ac-
cordance with the Charter of the United Nations applicable
international law.

34. Depending on the availability of resourcestestahould facili-
tate realization of the right to water in other owies, for example
through provision of water resources, financial teahnical assis-
tance, and provide the necessary aid when requirelisaster relief
and emergency assistance, including assistanefugees and dis-
placed persons, priority should be given to Coverights, includ-
ing the provision of adequate water. Internati@ssistance should
be provided in a manner that is consistent withGbeenant and
other human rights standards, and sustainablewdhdally appro-
priate. The economically developed States partee la special
responsibility and interest to assist the pooreeltsing States in
this regard.

35. States parties should ensure that the rigiveter is given due
attention in international agreements and, toehat should con-
sider the development of further legal instrumewtgh regard to
the conclusion and implementation of other intéameti and re-
gional agreements, States parties should take stegpsure that
these instruments do not adversely impact uporighéto water.
Agreements concerning trade liberalization showldcartail or
inhibit a country’s capacity to ensure the fulllization of the right
to water.

36. States parties should ensure that their actiemsembers of
international organizations take due account ofitjle to water.
Accordingly, States parties that are members efivational finan-
cial institutions, notably the International Momgt&und, the World
Bank, and regional development banks, should te@sgo ensure
that the right to water is taken into account igittending policies,
credit agreements and other international measures.

25 The Committee notes that the United Nations @otion on the Law of Non-
Navigational Uses of Watercourses requires thaakand human needs be take
into account in determining the equitable utiliatof watercourses, that States
parties take measures to prevent significant haimgocaused, and,in the event g
conflict, special regard must be given to the regaents of vital human needs: s
arts. 5, 7 and 10 of the Convention.

26 In General Comment No. 8 (1997), the Commititechthe disruptive effect o
sanctions upon sanitation supplies and clean drinkiater, and that sanctions
regimes should provide for repairs to infrastruetessential to provide clean wat

14

The right to the highe:
attainable standard of
health (art. 12)

200(¢

International Obligatior

38. In its General Comment No. 3, the Committeevdxtention to
the obligation of all States parties to take steptividually and

through international assistance and cooperatspeaally eco-

81



nomic anctechnical, towards the full realization of the fighec«-
nized in the Covenant, such as the right to hebitthe spirit of
article 56 of the Charter of the United Nationg $ipecific provi-
sions of the Covenant (articles 12, 2.1, 22 anca@8)the
Alma-Ata Declaration on primary health care, Staadies should
recognize the essential role of international coaten and comply
with their commitment to take joint and separatioado achieve

the full realization of the right to health. Inshiegard, States parti¢

are referred to the Alma-Ata Declaration which paous that the
existing gross inequality in the health statushefpeople, particu-
larly between developed and developing countrigsyedl as within
countries, is politically, socially and economigalinacceptable an
is, therefore, of common concern to all countees.

39. To comply with their international obligatiommsrelation to
article 12, States parties have to respect theysrgot of the right
to health in other countries, and to prevent tpadies from violat-
ing the right in other countries, if they are aldénfluence these
third parties by way of legal or political means giccordance with
the Charter of the United Nations and applicalierimational law.
Depending on the availability of resources, Statesuld facilitate
access to essential health facilities, goods anices in other
countries, wherever possible and provide the nacgssd when
required27 States parties should ensure that the right ttiHisa
given due attention in international agreements tnthat end,
should consider the development of further legstrioments. In
relation to the conclusion of other internationgdleements, States
parties should take steps to ensure that thesemmsnts do not
adversely impact upon the right to health. SimiiaBtates parties
have an obligation to ensure that their actiormeasbers of inter-
national organizations take due account of the tighealth. Ac-
cordingly, States parties which are members ofmatigonal finan-
cial institutions, notably the International Momgté&und, the World
Bank, and regional development banks, should pagtgr attention
to the protection of the right to health in infleémg the lending
policies, credit agreements and international meassof these insti
tutions.

40. States parties have a joint and individual aasgbility, in ac-
cordance with the Charter of the United Nations abelvant resolu
tions of the United Nations General Assembly anthefWorld
Health Assembly, to cooperate in providing disastéef and hu-
manitarian assistance in times of emergency, ifmotudssistance tg
refugees and internally displaced persons. Eadi Stauld con-
tribute to this task to the maximum of its capasitiPriority in the
provision of international medical aid, distributiand managemen
of resources, such as safe and potable water giodanedical sup-
plies, and financial aid should be given to the wognerable or

2S

marginalized groups of the population. Moreovevegithat some
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diseases are easily transmissible beyond the émsnif a State, tr
international community has a collective respotisjtio address
this problem. The economically developed Stategzhave a
special responsibility and interest to assist thergr developing
States in this regard.

41. States parties should refrain at all times fimmosing embar-
goes or similar measures restricting the suppgnother State with
adequate medicines and medical equipment. Restrictin such
goods should never be used as an instrument aicabknd eco-
nomic pressure. In this regard, the Committee ledalposition,
stated in General Comment No. 8, on the relatignishtween eco-
nomic sanctions and respect for economic, socihkaitural rights.

42. While only States are parties to the Covenadtthus ultimate-
ly accountable for compliance with it, all membefsociety - indi-
viduals, including health professionals, familiegal communities,
intergovernmental and non-governmental organizatioivil socie-
ty organizations, as well as the private businestos - have re-
sponsibilities regarding the realization of théhtitp health, State
parties should therefore provide an environmenttviacilitates
the discharge of these responsibilities.

26Atrticle Il, Alma-Ata Declaration, Report of thetérnational Conference on
Primary Health Care, Alma-Ata, 6-12 September 19¥:8)Vorld Health Organiza-
tion, “Health for All” Series, No. 1, WHO, GenevE)78
27. See para. 45 of this General Comment

13

The right to educatio
(art. 13)

199¢

Specific Legal Obligatior

52. In relation to article 13 (2) (b)-(d), a Stpsty has an immedi-
ate obligation “to take steps” (art. 2 (1)) towatls realization of
secondary, higher and fundamental education fahafle within its
jurisdiction. (...)

56. In its General Comment 3, the Committee dréentibn to the
obligation of all States parties to take stepsiitidually and
through international assistance and cooperatspeaally eco-
nomic and technical”, towards the full realizatimfrthe rights rec-
ognized in the Covenant, such as the right to dthurca8 Articles 2
(1) and 23 of the Covenant, Article 56 of the Chiadf the United
Nations, article 10 of the World Declaration on Ealtion for All,
and Part |, paragraph 34 of the Vienna Declaradimh Programme
of Action all reinforce the obligation of Stateg{ias in relation to
the provision of international assistance and caaifm for the full
realization of the right to education. In relationthe negotiation
and ratification of international agreements, Stat@rties should
take steps to ensure that these instruments dadvetsely impact
upon the right to education. Similarly, Statesiparhave an obliga
tion to ensure that their actions as members efmational organi-
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zations, including international financial institnts, take duec-
count of the right to education

12

The right to adequa
food (art. 11)

199¢

Obligations and Violatior

19. Violations of the right to food can occur thghuthe direct ac-
tion of States or other entities insufficiently uégted by States.
These include: the formal repeal or suspensiorgi$lation neces-
sary for the continued enjoyment of the right todpdenial of ac-
cess to food to particular individuals or grouphgether the discrim
ination is based on legislation or is proactive finevention of ac-
cess to humanitarian food aid in internal conflmt®ther emergen
cy situations; adoption of legislation or policiekich are manifest-
ly incompatible with pre-existing legal obligatioredating to the
right to food; and failure to regulate activitieflsmdividuals or
groups so as to prevent them from violating thitrig food of
others, or the failure of a State to take into aotdts international
legal obligations regarding the right to food whesrtering into
agreements with other States or with internationghnizations.

International Obligations of States Parties’

36. In the spirit of article 56 of the Charter bé&tUnited Nations,
the specific provisions contained in articles 11, and 23 of the
Covenant and the Rome Declaration of the World Féaehmit,
States parties should recognize the essentiabfatgernational
cooperation and comply with their commitment toet@int and
separate action to achieve the full realizatiothefright to adequat
food. In implementing this commitment, States garghould take
steps to respect the enjoyment of the right to foasther countries
to protect that right, to facilitate access to famdl to provide the
necessary aid when required. States parties shadutdernational
agreements whenever relevant, ensure that thetagitequate
food is given due attention and consider the deraént of further
international legal instruments to that end.

37. States parties should refrain at all times ffood embargoes of

similar measures which endanger conditions for famdiuction
and access to food in other countries. Food shueNer be used as
an instrument of political and economic pressurghis regard, the
Committee recalls its position, stated in its Gah@omment No. 8
on the relationship between economic sanctiongesyuect for
economic, social and cultural rights.

1]

11

Plans of action for pria-
ry education (art. 14)

199¢

9. Obligation. [...]Where a State party is clearly lacking in
financial resources and/or expertise required torkwout and
adopt” a detailed plan, the international commuhdg a clear obli-
gation to assist.
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10 | The role of néonal fu- 199¢ none
man rights institutions in
the protection of econom-
ic, social and cultural
rights
9 The domestic applation | 199¢ none
of the Covenant
8 The relationship etween | 1997 none
economic sanctions and
respect for economic,
social and cultural rights
7 The right to adequa 1997 none
housing: forced evictions
(art.11 (1))
6 The economic, social ar | 199¢ none
cultural rights of older
persons
5 Persons with disabilitic | 1994 none
4 The right to adequa 1991 none
housing
3 The nature of Stes pir- | 199( 14. The Committee wishes to emphasize that in dance with
ties' obligations (art.2 (1) Articles 55 and 56 of the Charter of the Unitediblag, with well-
established principles of international law, anthwihe provisions
of the Covenant itself, international cooperationdevelopment
and thus for the realization of economic, socia amltural rights is
an obligation of all States.
2 International technicz 199( none
assistance measures (art.
22)
1 Reporting by States r- | 198¢ 3. A second objecti\ is to ensure that the State party litors the

ties

actual situation with respect to each of the rigints regular basis
and is thus aware of the extent to which the varioghts are, or are
not, being enjoyed by all individuals within itgriéory or under its

AY%

jurisdiction.
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