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1 Introduction

This master thesis is going to deal with contrdctl@uses excluding liability for conse-
quential or indirect loss in English law. In mamgustries it is common to have an exemp-
tion clause for consequential or indirect losshie tontract. In the maritime context, there
are a few standard charter parties, for exampleRRYFIME 1989 and 2005, which have
an exemption clause for consequential loss. Thpgser of this thesis is to find out what

consequential or indirect loss comprises and hdeceve exemption clauses are.

Claims for consequential loss under bills of laddanot form part of this work. This is
because bills of lading are subject to mandatogyslation which would have been too

extensive to examine and delimitate from the régi@thesis.

Consequential or indirect loss is incurred followvia breach of contract. Therefore, this
thesis is going to commence with a brief introduetio remedies for breach of contract
and calculation of damages in English law. Aftegarthe rules on remoteness of damage
which have developed out of three major cases airgggo be discussed. These rules on
remoteness will be referred to throughout this ith@ghich is why they are of particular

importance.

In chapter 3, case law and literature concernimginkerpretation of exemption clauses is
going to be analyzed. These cases concern confrastsa variety of industries, except for
charter parties which are going to be discusseat latthis work. From the cases it will

become clear that there is neither a clear-cunidiefin of what consequential loss is nor a

unanimous approach of interpretation of exemptlanses by the courts.

In chapter 4 the thesis will continue with a reviefaselected charter party cases in which
rather remote consequential losses claimed byhheearers were awarded. These charter
parties did not have an exemption clause. Ratherptirpose of this chapter is to illustrate
what dimensions consequential losses can reach,réowte they can be and that there

might be a need to have exemption clauses in chaatées, too.



Eventually, in chapter 5 exemption clauses in stahctharter parties will be discussed
along with a few judgments. In this analysis theliings of chapter 3.4 which concern the

interpretation of exemption clauses in general remttiaw will be applied.

The final conclusion is going to summarize the ifmgd on the interpretation of clauses
exempting liability for consequential loss, provigi@dance on what to keep in mind when
drafting an exemption clause and, finally, suggestdings for exemption clauses which

meet the parties’ intentions.
2 Remedies for Breach of Contract and Remoteness

2.1 Introduction

This work is going to analyze the definition of sequential loss and the interpretation of
exemption clauses excluding contractual liability €onsequential loss following a breach
of contract. In order to bring consequential la#® icontext, this chapter is going to pro-
vide an overview of the remedies for breach of @mttin common law. In particular, dif-

ferent types of loss, how they are calculated ahdnithey are awarded will be briefly dis-

cussed. Eventually, this chapter is going to clegk a thorough discussion of the issue of
remoteness. Awarding of damages is subject toules ron remoteness. Moreover, these
rules have a considerable impact on the interpoetatf exemption clauses. Therefore, the

rules on remoteness and the associated casesswéfdrred to throughout this work.
2.2 Types of Loss and Calculation of Loss

2.2.1 Introduction

In English law the aim of damages is to put thareg party into the same position as if it

had not sustained the wrong. This principle geheigbplicable to contract and tort has



been first established by Lord BlackburrLimingstone v Rawyards Coal G’ In particu-

lar, at 39, he defined the measure of damages:to be

[T]hat sum of money which will put the party whoshiaeen injured, or who has suf-
fered, in the same position as he would have bedhhe had not sustained the

wrong for which he is now getting his compensatomneparation.

This principle has been further developed and eefiand for contractual claims the meas-
ure of damages is that the injured party has tplaeed, so far as money can do it, in the
same position as it would have been in had theraonbeen performetiThis was estab-
lished in Robinson v Harmahand reconfirmed in a number of decisidnis. tort, as op-
posed to contract, damages aim at putting theadjparty into the position it had been in

had the tort never been committed.

Thus, damages are of compensatory and not pumisitee. Consequently, an injured party

can never receive more compensation than its alcsskuffered.

There are various ways of calculating damages whidlhbe briefly discussed in the fol-
lowing. They are applied dependent on the typeos$ Isuffered and the surrounding cir-
cumstances. Furthermore, there are various waybvafing damages for breach of con-
tract into categories. The traditional way is tassify damages into three interests: Expec-

tation, reliance and restitution. However, Grubkl Tiettenborh do not deem this division

1(1880) 5 App. Cas. 25

2 Joseph Chitty and H. G. Beaf@hitty on Contract§30th edn, Sweet & Maxwell 2008) para 1-022

% Joseph Chitty and H. G. Beaf@hitty on Contract§30th edn, Sweet & Maxwell 2008) para 1-023
4(1848) 1 Ex 850

® For example cases see footnotes 79 and 80 inl&Ety and H. G. Beale&hitty on Contract30th edn,
Sweet & Maxwell 2008) para 1-023

® Jill Poole, Textbook on Contract Lagl1th edn, Oxford University Press 2012) 324-325

" Andrew Grubb and Andrew Tettenborn (edE)e Law of Damagefi exisNexis UK 2003) paras 19.53 -
19.56



to be entirely satisfactory and divide damages @xpectation, reliance and consequential

loss. This division is adapted in this work, too.

2.2.2 Liquidated Damages

Liguidated damages can be awarded if there isugdiged damages clause in the contract.
The purpose of a liqguidated damages clause is ke maealistic estimate of the loss that is
going to be incurred in case of a certain breacbootract Additionally, it gives the par-
ties a degree of certainty about what will hapgeame party is in breach. It is important to
distinguish liquidated damages clauses from permddiyses which can be difficult at times.
While liquidated damages should be a genuine ettiofahe likely losses, penalties aim at
deterring the parties from breaking the contract pumnishing them in case of breach. Until
the Court of Appeal’s judgment ifobson v Johnsdrit was the general understanding that
penalty clauses are wholly unenforceable. This likgh already been existent when it was
first laid down inAstley v Weldol! where it was stated that even in common law, as op
posed to equity, a penalty clause could not bereafbbut only the damages which could
be proven to be actually incurred could be reca&rén Jobson v Johnsahwas held that
penalty clauses are not unenforceable as a mdttacto Rather, they are only enforceable

up to the loss that was actually incurféd.

2.2.3 Cost of Cure and Expectation Loss

One measure of calculating damages is that theekhjparty gets awarded so-called cost of
cure. As the name suggests, this is the amounssaeto fulfill the contract, so to receive
the performance contracted for. There are limitth&cost of cure, for example, awarding

the cost of cure must not lead to a wholly unreabtmresult and it must be certain that the

& Dunlop Pneumatic Tyre Co. Ltd. v New Garage andavi6p. Ltd.[1915] AC 79

°[1989] 1 WLR 1026

10(1801) 2 B. & P. 346

™ For more information on the history of liquida@mages and penalties, see Harvey McGrédoGregor
on Damageg18th edn, Sweet & Maxwell 2009) ch 13, paras 03-013-006

12 3ill Poole, Textbook on Contract Lagl1th edn, Oxford University Press 2012) 371-373



injured party will actually use the award to obtavhat was contracted for. These limits

will be discussed further in the next chapter.

If awarding cost of cure is not appropriate, thrred party may get compensated for its
expectation loss. Expectation loss is compensdtoibenefits the injured party gets de-
prived of due to the breach of contrdtUsually, this is calculated with the help of the

market price of the good or service that was caiedafor'

Which of these two methods of assessing damageses depends on which one is more

appropriate. However, there may be cases whereemeitethod is appropriate.

2.2.4 Limitations to Cost of Cure and Expectation Loss

There can be situations in which neither cost o€ qwr expectation loss are appropriate
measures of calculating damages. This may be becdaisunreasonable and out of pro-
portion to award damages on this basis. Additignailcan be questionable whether the
claimant will use the award to actually cure thendge™ If it does not it would be unjustly
enriched by the damages award and this would loeldd with the general principle that
damages are to put the injured party into the josit had been in had the contract been
properly performed. Expectation loss and cost oé coay be inappropriate in cases where
the loss is difficult to quantify because it ispErsonal, subjective nature. The leading cas-
es with regards to this issue ar®uxley Electronics v Forsyth and Far-

ley v Skinner (No. 2},

13 On the distinction between expectation loss ansk lof profit, see Andrew Grubb and Andrew
Tettenborn (eds)lhe Law of Damagegd.exisNexis UK 2003) para 19.59

4 Neil Andrews and other§ontractual Duties: Performance, Breach, Terminatand RemedieSweet &
Maxwell 2011) para 21-040

15 Jill Poole, Textbook on Contract Lagl1th edn, Oxford University Press 2012) 332-333

1611996] 1 AC 344

1712001] UKHL 49, [2002] 2 AC 732



In Ruxleythe defendant employed the claimant to build d pba certain depth in his gar-
den. Eventually, the pool was 1.5 feet less deap tontracted for but the court did not
find that the defendant suffered any loss fromnte all the activities he wanted the pool
for could have been carried out in the pool thas Wwailt. The only way of rectifying the
defect would have been to build a new pool at theepof GBP 21,560. The High Court
deemed this to be out of proportion and awarded &BBO for loss of amenity. The Court
of Appeal, however, found in favor of the defendamtl awarded GBP 21,560 in damages.
The House of Lords restored the original awarddet amenity because the Lords deemed
a cost of cure award to be unreasonable. A furiseson for the judgment was that it was
guestionable whether the defendant would actualé/the damages award to demolish the

pool and build a new one.

In Farley v Skinnemeither cost of cure nor expectation loss werendeke appropriate
measures to calculate damages. The claimant idelodeuy a house near Gatwick airport
and employed a surveyor in order to find out whethere would be a lot of noise disturb-
ance due to the nearby airport. The surveyor cmefir that there was little disturbance and
the claimant went ahead to buy the house. It tumedhat there was a lot of aircraft traffic
close to the house because this was the arearplangs waited for clearance to land.
Since the major purpose of the survey was to fimdadout the level of noise and thereby
ensuring peace of mind to the claimant there whseach of contract. The claimant was
awarded GBP 10,000 in distress damages. This judigmas successfully appealed but

eventually restored by the House of Lords.

In cases in which the claimant may be legally right has not suffered any loss by the
breach of contract the courts will award nominaindges®. Nominal damages have a

8 For more information on nominal damages, see AmdBeubb and Andrew Tettenborn (ed§he Law of
DamageqLexisNexis UK 2003) paras 2.05 - 2.19



purely symbolic character. There is no fixed figoe nominal damages but they have
been in the range between GBP 5 and®10.

A further limit is that expectation losses may het too speculative. An example is the
Australian cas#IcRae v Commonwealth Disposals CommisSiahich may be contrasted
with Chaplin v Hick&". In McRaethe losses claimed were too speculative and theref
only wasted expenditure was awarded. The defer@amtmission had invited tenders for
the purchase of a wrecked oil tanker which was ss@p to be lying on a reef. The vessel
was said to contain oil. The claimant’s tender wesepted and expenses were incurred by
the claimant in preparing the salvage operatiorenfyally, there was no oil tanker at the
location and the defendants sought to recover thgienses incurred as well as lost profits
from the oil tanker and the oil which they did meteive. The claimants were awarded the
purchase price as well as the wasted expensetdasdlvage operation but were unsuc-
cessful with their claim for lost profits since t@®@mmission had never promised to deliver

a ship of a certain size nor that it would contln

In Chaplin, on the other hand, the expectation losses weantifiable and therefore
awarded, although the quantification was not ea$ilge. The claimant, a theatrical man-
ager, and the defendant had an agreement accdodgch the defendant would be given
the chance to attend an interview. Following therwiew, twelve out of fifty interviewees
would be employed. Eventually, in breach of corttrdte defendant was not given a rea-
sonable opportunity to attend the interview. Théeddant succeeded in her claim for ex-
pectation loss, although it was not certain tha wlould have been employed had she at-
tended the interview. Nevertheless, the chancebeofg chosen for employment were
quantifiable and not deemed to be too speculaitkecih McRae

19 Andrew Grubb and Andrew Tettenborn (edBje Law of Damagef exisNexis UK 2003) paras 2.05 -
2.06

20(1951) 84 CLR 377

2111911] 2 KB 786



2.2.5 Wasted Expenditure/Reliance Loss

Wasted expenditure which is also called relianess is a different form of damages award.
This is because it aims at putting the injuredyparto the position it had been in had the
contract never been made as opposed to had thexcobeen properly performé8Dam-
ages can incur if the injured party acted in aipaldr way in reliance on the contract being
performed by the other party. Furthermore, theraguparty can claim that it would have
acted differently had it known that the other pastyuld not perfornf? A limitation to
claims for wasted expenditure was establishedrmak Maritime Ltd. v Mamola Challeng-
er Shipping CG%. In this case Teare J stated that a claim foamek loss cannot succeed if
it puts the claimant into a better position thawduld have been in had the contract been
performed properly. The case concerned a time ehparty for a supply vessel. According
to the charter party terms the owners had to makeresive modifications to the vessel
prior to delivery. Eventually, the charterers rejpted the contract and the owners termi-
nated the charter party for repudiatory breach. Gleers sought to recover the expenses
incurred for the modification of the vessel, intepaf the fact that the hire rates increased
after the repudiation and the owners could earnnnmare than with the repudiated char-
ter. The owners succeeded in arbitration but thetaon appeal held that the owners suf-
fered no net loss due to the breach of contracttharkfore they could not recover the
modification costs because this would have put threma better position than they would

have been in had the contract been properly pedgdrm

2.2.6 Consequential Loss

Losses incurred following a breach of contract barof two different types: They can ei-
ther be evident immediately, or they can be of egnential nature and become evident
only at second sight. If a product is deliveredlamaged condition the loss is evident im-

mediately: It is the difference in value betweea tharket price of the product and the val-

22 Jill Poole, Textbook on Contract Lagl1th edn, Oxford University Press 2012) 338
23 Andrew Grubb and Andrew Tettenborn (ed®)e Law of Damages exisNexis UK 2003) para 19.61
24[2010] EWHC 2026 (Comm), [2011] Bus LR 212



ue in damaged condition. Consequential damageshemther hand, can be lost profits
resulting from, for example, loss of lucrative metd personal injury, liabilities to third

parties or damage to propefty.

A very good example that illustrates the differeietween these two types of losses is
H. Parsons (Livestock) Ltd. v Uttley Ingham & Ced £ In this case an animal feed hop-
per was sold to a farmer. The sellers installechthygper but did not ensure that the ventila-
tion was working properly. It turned out that thentilation was defective and as a conse-
quence thereof the animal feed became moldy. Tireads ate the moldy feed and got

sick. Eventually, 254 pigs died. The loss thatvglent immediately is the damaged venti-
lation. The consequential loss, on the other hamdhe dead animals. The question is
whether compensation for the dead animals can beessfully claimed. Therefore, the

remoteness of the losses must be determined.

The Court of Appeal applied the remoteness testfamadd that the death of the pigs was
not too remote to be recoverable. It found thaiesks to the pigs should have been in the
reasonable contemplation of the parties as a coeseg of the breach of contract to install
a hopper with defective ventilation. Although theent of the damage was not foreseeable

the type of damage was and therefore the vendaes able for the death of the pigs

The rules on remoteness that were applied, foramest, inH. Parsons (Livestock)
Ltd. v Uttley Ingham & Co. Ltcand many further cases discussed in this workhweilpre-

sented in the following chapters.
2.3 Remoteness

2.3.1 Introduction

Claims for damages are subject to the rules of tem@ss. This means that losses must not

be too remote in order to be recoverable. The tepdase with regards to remoteness is the

% Andrew Grubb and Andrew Tettenborn (ed®)e Law of Damagdé exisNexis UK 2003) para 19.74
%6[1978] 1 QB 791



1854 decision irHadley v Baxendafé The rules on remoteness which were established in
this case have been refined in a few subsequees casweverHadley v Baxendales still

the leading case in the area of remoteness andyoir importance nowadays. In the next
chapter the rules on remoteness establishéthdiey v Baxendaland their developments
will be discussed. Additionally, these rules wid keferred to throughout this work, in par-

ticular in the analysis of exemption clauses farsamguential losses.

2.3.2 The Hadley v Baxendale Principle

In English law of contract the test with respectreémoteness of damage has been estab-
lished as early as 1854 in the leading cadadleyv Baxendafé In Had-

ley v Baxendal¢he plaintiffs who were the owners of a flour natintracted with the de-
fendants for the shipment of a broken crank slmafhfGloucester to Greenwich. The crank
shaft was meant to serve as a model for anothek ghaft which was to be newly built.
The defendants were the carriers and due to negkgen the part of the defendants the
crank shaft arrived in Greenwich with a delay ofesedays. The plaintiffs claimed loss of
profits for the time they could not run their ndllie to the delayed delivery. The defendants
claimed these losses to be too remote to be re@oleerThe purpose of the shipment was
to send the broken shaft to an engineer who wagosag to build a new one. The new
shaft should have been shipped back to the mik. défendant had not been informed that
the plaintiff’'s business had come to a halt oneedtank shaft broke down. So they could
have assumed the plaintiffs to have a spare craak svhich replaced the broken one
while the new one was being builthe court decided in favor of the defendants anchdio
the lost profits claimed to be too remote. Furthenen the court laid down the following

rules on remoteness which are still applied nowsday

a) Damages recoverable under a contract must ariser éitaturally” from the breach
of contract itself, ie from the usual course ohts, or they must have been within

27(1854) 9 Exch 341
28/(1854) 9 Exch 341

10



the reasonable contemplation of both parties ta peobable result of the breach at
the time the contract was concluded.

b) “Abnormal’ losses arising due to special circumsemn(such as in the present case)
can only be recoverable if the party in default baén aware of these special cir-
cumstances at the time of contract. Thus, suchumistances must have become
part of their reasonable contemplation and consgtyutghe party in default must

have become aware of the additional risk it wastak

This test is often called the “two limbs test”. $herminology is going to be used through-
out this work.

2.3.3 Developments of the Hadley Principle

Following Hadley v Baxendal¢he remoteness test has been refined in a fews.cibe
most important cases avéctoria Laundry (Windsor) Ltd. v Newman Industrled *® and

the House of Lords’ decision Koufos v C. Czarnikow Ltd. (The Heron®1)

In Victoria Laundrythe plaintiffs who ran a laundry and dyeing bussweanted to extend
their activities and bought a boiler from the defents. The boiler got damaged before it
could be delivered. Therefore, the delivery gotaglet by five months. The defendants
were aware that the plaintiffs intended to use lbder upon delivery. The plaintiffs
claimed damages for:

1. Lost profits which could have been earned whth lhoiler within the five months

period of delay and

2. Lost profits on a few very lucrative dyeing aaats which the plaintiffs claimed

they “could and would have accepted”.

29[1949] 2 KB 528
3011969] 1 AC 350

11



The court held, following the principles establidhie Hadley v Baxendalehat lost profit
due to normal business activities was reasonalgséeable. However, the defendants had
no means of being aware of the new highly lucratimetracts and therefore the loss result-
ing from these contracts due to the breach couldhaee been within their reasonable con-
templation at the time the contract was entereal @tving to this, the part of the lost profit
incurred due to the delay which followed from thghty lucrative contracts was deemed to

be too remote to be recoverable.

In Koufos v C. Czarnikow Ltd. (The Heron the plaintiffs were sugar merchants who
chartered a vessel from the defendant shipownethéocarriage of sugar from Constanza,
Ukraine, to Basrah, Iraq. The shipowners deviatethfthe agreed route in breach of the
charter party. As a consequence thereof, the vassedd at Basrah 11 days later than ad-
vised. The defendants knew that the plaintiffs wargar traders and they were also aware
that there was a sugar market in Basrah. Howefiey, tid not have any further infor-

mation as to the intentions of the plaintiffs withgards to the shipment in question. It
turned out that the plaintiffs had intended to sedl sugar on arrival in Basrah but due to
market fluctuations the market price had droppetivéen the original ETA (estimated

time of arrival) and the actual arrival day. Thaiptiffs claimed the difference in market

price from the defendants.

The court held that the plaintiffs were entitleddtomages for lost profit since, although the
defendants did not have actual knowledge of thm{iffs’ intentions, it was held not to be
unlikely that the sugar should have been sold amarand that the sugar price was subject
to fluctuation. The reasonable foreseeability testd inVictoria Laundrywas deemed in-
applicable as it was the test of remoteness afipiida tort but not in contract. The test of
remoteness in contract is whether the loss is withe reasonable contemplation of the

parties at the time the contract is entered iasaysed itHadley v Baxendale
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2.3.4 Transfield Shipping — A New Test of Remoteness?

A different approach to remoteness has been applitiie 2009 House of Lords decision
Transfield Shipping Inc. v Mercator Shipping InEhé Achilleas}. In this case the plain-
tiff owners claimed USD 1,364,584.17 from the deffam charterers who redelivered the
vessel after a time charter that was entered m20D3 with a delay of nine days. Due to
the delay the plaintiffs had to renegotiate theibsequent charter and had to agree to a
deduction of hire of USD 8,000 per day in ordertfog next charterers not to exercise their
cancelling option. The plaintiffs therefore claime&D 8,000 x 191 days, which was the
duration of the follow-on charter. The Tribunal imgjority decided in favor of the plaintiff
owners. The dissenting arbitrator, however, foumat only the difference in the market
rate and charter rate in the nine days overrurogesias recoverable. He argued that there
was a general understanding in the shipping mahegtliability was limited to the differ-
ence between the market rate and charter ratbdqueriod of wrongful delayed redelivery,
thus the overrun period only.

Both the first instance codftand the Court of Appe&ldismissed the charterer's appeal
and followed the Tribunal’s majority decision. Th®use of Lords, however, ruled that
only the lost profit suffered within the nine dagk delayed redelivery was recoverable
from the defendant charterers. This was the opioiothe dissenting arbitrator. Although
the test of remoteness laid dowrHadley v Baxendalemay have lead to a different result,
ie that such a loss would have been within theorasle contemplation of the parties at
the time the contract was entered into, the judgeertheless came to this result. This was,
inter alia, because two judges (Lord Hoffmann anddLHope) applied a different test of
remoteness than the classic test establishddantiey v BaxendaleThis test is the “as-
sumption of responsibility” test with the conseqeethat objectively the defendants could

not have assumed responsibility for lost profitiifollow-up charter in case of late redeliv-

%1 [2008] UKHL 48, [2009] 1 AC 61
%2[2007] 1 Lloyd’s Rep. 19
%3 [2007] 2 Lloyd’s Rep. 555
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ery, based on the market conditions. The Lordsndjsished this test from the testhad-

ley v Baxendalén so far as remoteness would not be determineddan normal and ab-
normal loss but on the question if the contractikee ought to have accepted responsibility
for a particular kind or type of loss. Moreover,rddHoffmann found that there was an
understanding in the shipping industry that liapilvould be restricted to the duration of

the overrun period.

Lord Roger found that neither party would reasopndidve contemplated that a delayed
redelivery of nine days would, in the ordinary cuof things, cause the owners the type
of loss$* which they eventually incurred. He followed thae floss claimed by the owners
was not normal loss but the product of extremeliatde market conditions which forced
the owners to renegotiate the hire of their followcharter to the extent they had to. Fur-
thermore, he argued that the charterers had nacylart knowledge of the discount the
owners granted to their charterers which is whyltise was too remote to be recoverable.

Baroness Hale’s analysis was in line with Lord Rtgge

Lord Walker did not exactly agree to Lord Hoffmasrand Lord Hope’'s assumption of
responsibility approach. He argued that the patias$ not contracted on the basis that the
charterers would be faced with unlimited liabilégemming from the follow-on charter,
particularly because the charterers had neithewlauge of nor control over the terms of

the follow-on charter.

The majority found that the charterers had assumsabnsibility for the delay of nine days
in redelivering the ship but they had not assunesgpansibility for the duration of the en-

% There is criticism that Lord Roger and Baronesket$aould have referred to the extent and notytpe of
loss not having been in the contemplation of theigm See Guenter Treit@lhe Law of Contracfl3th edn,
Sweet & Maxwell 2011) para 20-110
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tire follow-on charter because this was a loss tbeyld neither control nor quantify or

predict®®

In subsequent cases, however, judges have beatargldo consider the “assumption of
responsibility” test as a new test and to applyuit rather stuck to the approach laid down

in Hadley v Baxendal®

For example, imThe Sylvid’ the facts were slightly different than Tine AchilleasHere it
was the charterers who lost a sub-fixture due éadin of contract by the owners. The ques-
tion was whether the limit of liability for late liery was the overrun period, as the nine
days period inThe AchilleasM/V Sylvia got detained by Port State Control dnese the
owners were in breach of due diligence and maimemabligations. The charterers had
sub-chartered the vessel and owing to the delagethby the detention the vessel missed
the cancelling date. The sub-charterers then useid ¢tancelling option. The substitute
fixture was less profitable to the charterers ttiencancelled one. Therefore, the charterers
claimed their losses from the owners and the owdearmed that they were only liable to
pay losses for the overrun period, thereby relginghe AchilleasThe arbitrators found in
the charterer’s favor and awarded USD 273,706.1damages. The court on appeal agreed
with the Tribunal’s findings. With respect to thessumption of responsibility” test the
Achilleas Hamblen J argued at paragraph 1:

% For a thorough analysis of the case and its iraptias, see for example Guenter Treiléle Law of Con-
tract (13th edn, Sweet & Maxwell 2011) paras 20-110-12Q and Harvey McGregokcGregor on Dam-
ages(18th edn, Sweet & Maxwell 2009) paras 6-165 -76-1

% Bernard Eder and otherSgcrutton on Charterparties and Bills of Ladiig2nd edn, Sweet & Maxwell
2011) para 19-005. Example casesMote Asm Shipping Ltd. of India v TTMI Ltd. of Eargl (The Amer
Energy)[2009] 1 Lloyd's Rep 293%upershield Ltd. v Siemens Building Technologie& #6E[2010] EWCA
Civ 7; [2010] 1 CLC 241S8ylvia Shipping Co. Ltd. v Progress Bulk Carrietd.l(The Sylvia)2010] EWHC
542 (Comm).

37 Sylvia Shipping Co. Ltd. v Progress Bulk Carrietd.l(The Sylviaj2010] EWHC 542 (Comm)
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The decision in The Achilleas resulted in an amalgd the orthodox approach to
remoteness and a broader approach involving therg®n of responsibility. The

orthodox approach remained the general test of temegs applicable in the great
majority of cases. However, there might be unusaaks, such as The Achilleas it-
self, in which the context, surrounding circumsesor general understanding in
the relevant market made it necessary specifidallgonsider whether there had
been an assumption of responsibility. That was rikelty to be in those relatively

rare cases where the application of the generale@®r might lead to an unquanti-
fiable, unpredictable, uncontrollable or disprojorate liability or where there was
clear evidence that such a liability would be cantrto market understanding and
expectations. In the great majority of cases it dawt be necessary specifically to

address the issue of assumption of responsibility.

Thus, from this and various other post-Achilleadgiments® it becomes clear that the “as-
sumption of responsibility” test is to be appliedyoin very rare circumstances and that the

test inHadley v Baxendales still the leading case in remoteness of damage.
3 Exemption Clauses and Consequential Loss

3.1 Introduction

This work is going to focus on consequential loss®s contractual clauses exempting lia-
bility for such losse¥. This chapter is going to give an introductiorei@mption clauses,

what they aim at and how they are regulated byitaf\fterwards, authoritative case law
concerning the construction of clauses excludiagility for consequential losses is going
to be analyzed. Eventually, criticism about therteunterpretation of exemption clauses

is going to be highlighted.

% See footnote 36
% For information about judicial and legislative ¢ of exclusion clauses see Richard Laws®xglusion
Clauses and Unfair Contract Ternis0th edn, Sweet & Maxwell 2011)
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3.2 The Purpose of Exemption Clauses

Generally, there is freedom of contract so pattes contract are free to include an exemp-
tion clause in their contract. The aim of an exaamptlause is to exclude or limit liability.
For example, it is common in contracts to excludbility for losses arising out of breach
of contract, to limit liability to cases of willfuheglect or to introduce a clause limiting the
time within which claims can be submitted, &d\n exemption clause can only be en-
forceable if it is incorporated into the contrastaaterm and if it covers the loss it was de-

signed for'*

3.3 Limitation by Statute: UCTA 1977 and UTCCR 1999

Although there is freedom of contract exemptionus&s may nevertheless be rendered
unenforceable by statute. The relevant Acts in Ehdhw are the Unfair Contract Terms
Act (UCTA) 1977 and the Unfair Terms in Consumer n€acts Regulations
(UTCCR) 1999. UCTA 1977 mainly refers to clausesosé purpose it is to exclude or
limit liability. However, following the Law Commigsn’s report on UCTA 1977 and
UTCCR 1994°, UCTA 1977 does not apply to, inter alia, mariaévzage or towage con-
tracts, charter parties and contracts for the @ageriof goods by sea except for when they
contain clauses which exclude or limit liabilityrfoegligence of breach of duty with re-
gards to death or personal injury.

Thus, as the focus of this work is on exemptiousts in the context of charter parties,
UCTA 1977 and UTCCR 1999 do not apply. Therefohe, ¢ontents of UCTA 1977 and
UTCCR 1999 will not be further elaborated on.

40 Joseph Chitty and H. G. Bealehitty on Contract$30th edn, Sweet & Maxwell 2008) para 14-003

1 Guenter TreitelThe Law of Contractl3th edn, Sweet & Maxwell 2011) 237 para 7-003

2 Law Commission and Scottish Law Commissionfair Terms in ContractéLaw Com No 292, Scot Law
Com No 199, 2005) para 4.81
<http://lawcommission.justice.gov.uk/docs/Ic292_&ainfTerms_In_Contracts.pdf> accessed 09 September
2013
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3.4 The Definition of “Consequential Loss” and the Construction of

Exemption Clauses in General Law of Contract

3.4.1 Introduction

Courts are frequently faced with cases in whichphdies claim damages which are both
of direct and indirect or consequential naturesItp to the court to decide whether the
damages claimed are recoverable or whether theyoareemote to be recoverable. The
remoteness test establishedHadley v Baxendafé is being used in order to determine
whether damages are recoverable or not. A diffycalises if the parties to a contract in-
cluded a clause exempting liability for indirectaansequential losses in their contract be-
cause one has to define what indirect and conségluésses are. If such a clause is in-
cluded in a contract and a breach occurs the qureatises which of the losses claimed are
recoverable because they are of direct nature dndhwosses are not because they are

indirect or consequential and fall under the exeéomptlause in the contract.

There is authority which indicates that the delatidn between direct and indirect or con-
sequential losses is found in the two limbs tedtadley v Baxendal€This means that di-

rect losses are those which result naturally fromneach of contract and fall under the first
limb of the rule inHadley v Baxendalahile indirect or consequential losses incur due t
special circumstances and fall under the seconld bfrthe rule. Recoverability may then

be dependent on whether the losses were in thenable contemplation of the contract
breaker to be likely to occur as a consequenchebteach at the time the contract was

entered into.

However, equating direct and indirect or conseqgakmsses with the first and second
limb of the rule inHadley v Baxendalés not an established principle. Rather, it appear
like some courts take it for granted that thigitwhile others draw the distinction differ-
ently. There is both case law and literature whcbf a different view and takes another

approach to distinguish direct from indirect or sequential losses.

“g5eech2.3.2
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This chapter is going to focus on general contigtcases which deal with the distinction
between direct and consequential losses in theegbaf exemption clauses. It will become
apparent that there is no unanimous approach efprdtation and construction by the
courts. The cases have authoritative character iwgpect to the definition of direct and
consequential loss and are referred to by McGfégoithe chapter about normal and con-
sequential losses. FurthermoBHP Petroleum v British Stéélwas added to this chapter
because it is quoted from and referred téiatel Services v Hilton International Hoté&ls

Markerstudy Insurance Company v Endsleigh Insura®ervice$’ which was decided in

2010 represents a very recent case which dealt twvéhinterpretation of an exemption

clause. The focus of this case is, however, osyhéax of the exemption clause.

3.4.2 Millar's Machinery Co. Ltd. v David Way and Son (1934)

An early case which interpreted the term "consetiaBnn an exemption clause is the
Court of Appeal decision iMillar's Machinery Co. Ltd. v David Way and S8riThe case
concerned the sale of a machine which was deliverdddelay. The purchaser had paid a
deposit which he sought to recover along with céstsncurred for the supply of a re-
placement machine. The sales contract containéaliaecsaying ‘We do not give any other
guarantee and we do not accept responsibility dosequential damages’. It was held that
the losses were recoverable and did not fall utitkerexemption clause because they ‘re-
sulted directly and naturally from the plaintiffsteach of contract’. Maugham LJ stated
that ‘On the question of damages, the word "consetigl" had come to mean "not direct”,
and the damages recovered by the defendants arotimterclaim arose directly from the

plaintiffs' breach of contract under section 5X{2)he Sale of Goods Act, 1893'. This case

4 Harvey McGregorMcGregor on Damage$18th edn, Sweet & Maxwell 2009) para 1-037, altjo
McGregor does not refer ®HP Petroleum v British SteeahdMarkerstudy Insurance Company v Endsleigh
Insurance Services

Ch3.4.6

®Ch3.4.7

“"Ch3.4.9

48 (1934) 40 Com. Cas. 204
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is being referred to in many later cases which de#i the interpretation of exemption

clauses?

3.4.3 Croudace Construction Ltd. v Cawoods Concrete Products Ltd. (1978)

The approach to equate consequential losses wodetfalling under the second limb in
Hadley was applied by the Court of Appeal @roudace Construction Ltd. v Cawoods
Concrete Products Lttf. The case concerned the delivery of concrete bloBese con-
crete blocks were alleged to have been deliveredefective condition and, in addition,
late. ThereforeCroudacesuedCawoodsfor, inter alia, loss of productivity, inflatiorosts

and a claim from a sub-contract@awoodgselied upon an exemption clause which read:

We are not under any circumstances to be liableaimy consequential loss
or damage caused or arising by reason of late gumppany fault, failure or de-
fect in any materials or goods supplied by us ordason of the same not being of

the quality or specification ordered or by reasbarty other matter whatsoever.

At page 58, Parker J, the judge at first instastated that ‘(...) the word "consequential”
has no well defined meaning and may have diffenegdénings according to the context in

which it is used'. In the analysis of the exclusadause he went on as follows on page 58:

The problem is, therefore, to determine, in effadiat it was which was intended
to survive the exclusion. (...) For the plaintiff$,i$ contended that all loss and
damage survives save only such damage as, in femed of the clause, would on-
ly have been recoverable on proof of special cistanmces. Put another way, it is
submitted that nothing is within the word "conseaad" if it directly and naturally

results in the ordinary course of events from #te Helivery. It is in my judgment

“9 For example irCroudace Construction Ltd. v Cawoods Concrete Petsliitd.[1978] 2 Lloyd’s Rep 55,
British Sugar Plc. v NEI Power Projects Ltd. andRAN997] EWCA Civ 2438Hotel Services Ltd. v Hilton
International Hotels (UK) Ltd[2000] EWCA Civ 74

%0[1978] 2 Lloyd's Rep 55
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clear that the word "consequential” is, in the présontext, used to describe or in-
dicate a type of loss or damage which is in somg Myss direct or more remote
than that loss or damage which is to remain re@mlerdespite the exclusion. This
appears to me to follow from the ordinary use ef words and from the fact that it

would be commercial nonsense to give it any otheamng.

Eventually, both the first instance court and tloei€ of Appeal followed the interpretation
of the term “consequential” which was providedMillar's Machinery Co. Ltd. v David

Way and Sott*? as they deemed the exemption clauses to be sietitaugh. The appeal
was dismissed on the grounds that the Court of Alppgreed with Parker J that ‘the word
“consequential” does not cover any loss which diyeand naturally results in the ordinary

course of events from late delivery’.

Although the judges do not explicitly equate consetial losses with those falling under
the second limb itadley v Baxendalehe language they use is nonetheless the same as
Hadley v Baxendaldn particular, ‘resulting directly and naturafiyom the breach’ is the
language used to describe losses falling undefirsteimb in Hadley v Baxendal?® The
court held that the losses claimeddmudace v Cawoodsere a direct and natural conse-
quence of the late delivery of the concrete blodkserefore, the losses were not conse-

guential and were not covered by the exemptionselau

3.4.4 British Sugar Plc. v NEI Power Projects Ltd. and ANR (1997)

In the 1997 Court of Appeal decisidritish Sugar Plc. v NEI Power Projects Ltd. and
ANR* the court found lost profits to be direct and naltuesults of a breach of contract and

®1(1934) 40 Com. Cas. 204

%2 For details of the case see ch 3.4.2

%3 McGregor, at para 1-037, is of the opinion thahbblillar's Machinery andCroudacewere decided under
the assumption that consequential losses wouldhdsetfalling under the second limb of the ruleHiad-
ley v Baxendale

%4 [1997] EWCA Civ 2438
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therefore not to be of consequential nat@etish Sugarhad contracted withNEI for the
design, supply, delivery, testing and commissiorohglectrical equipmenBritish Sugar
alleged that the equipment was poorly designed kadly installed. As a consequence
thereof, power supply breakdowns occurred Briish Sugarclaimed damages over GBP

5,000,000 for mainly increased production costslaatdprofits.

The contract contained a clause which limikgl’s liability for consequential damages to
the value of the contract. The value of the comtvaas said to be GBP 106,585. In its rea-
soning the court referred to two Court of Appealgments in which similar clauses were
analyzed with the same outconMillar's Machinery Co. Ltd. v David Way & Stnand
Croudace Construction Ltd. v Cawoods Concrete Petsllitd®.>” The Court of Appeal
confirmed the High Court’s findings that lost ptefand increased production costs did not
fall under the protection of the clause and ®Batish Sugarcould recover their losses. In
addition, Waller LJ (with whom Evans and Aldous lagjeed) rejected the submission that
consequential loss, to a reasonable businessmaid wzlude loss of profits. With respect
to the remoteness test itadley v Baxendaleghe Court argued that lost profits could be a
direct and natural result of a breach of contract.

3.4.5 Deepak Fertilisers and Petrochemical Corporation v Davy McKee and ICI
Chemicals & Polymers Ltd. (1999)

A case in which the court gave an interesting neiagpis Deepak Fertilisers and Petro-
chemical Corporation v Davy McKee and ICI Chemic&l$olymers Ltc®. Deepakhad
built a methanol plant with the help of the knowahand technology afCl. As soon as the
plant had entered into service there were probheitisthe methanol converter. The prob-
lems continued and a year after the plant had cometkoperation the methanol converter

exploded. The production ceased completely whigeptlant was rebuiltDeepakclaimed

%5(1935) 40 Com Cas 204

°0[1978] 2 Lloyd's Rep 55, see ch 3.4.3

*" See discussions of these cases in ch 3.4.2 aBd
°811999] 1 Lloyd's Rep 387
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from ICI costs of reconstruction, fixed costs and overheacisrred while the plant was
being rebuilt and lost profits for the time the mglavas out of service, amounting to over
GBP 100,000,000 including interest. The contracttamed an exemption clause which

read:

Davy does not assume any liability except as esfyragt out in the contract and in no
event shall Davy, by reason of its performanceldigation under this contract, be li-
able in tort or for loss of anticipated profitsfatgst, raw material and products or for

indirect or consequential damages

At first instance Deepakwas awarded costs for reconstruction of the pbamtfailed with
their other claims since they would fall within terception. The Court of Appeal, howev-
er, held thatDeepakcould recover not only the costs of reconstruction also wasted
overheads since they were as much a direct consegjaé the explosion as the reconstruc-
tion of the plant. Furthermore, Stuart-Smith LIpatagraph 90, held that lost profits were
not recoverable but this was because they weraogkpkexempted in the contract and not

because they were too remote to be recoverablestdted as follows:

The direct and natural result of the destructiorthef plant was that Deepak was left
without a Methanol plant, the reconstruction of etlwould cost money and take time,
losing for Deepak any methanol production in theamtiene. Wasted overheads in-
curred during the reconstruction of the plant, @l as profits lost during that period,

are no more remote as losses than the cost ofstegotion. Lost profits cannot be re-

covered because they are excluded in terms, natibedhey are too remote. We con-
sider that this Court is bound by the decision ioudace where a similar loss was not

excluded by a similar exclusion and considerecetditect loss.

In this case no reference was made to the two ltegisnHadley v Baxendale
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3.4.6 BHP Petroleum Ltd. and Others v British Steel Plc. and Dalmine SpA.
(2000)

A case in which it was particularly stated that seguential or indirect losses are those
which fall under the second limb of the ruleHadley v Baxendales the Court of Appeal’s
decision inBHP Petroleum Ltd. and Others v British Steel Riod Dalmine SpA’. The
case concerned a contract for the supply of stpelsgor a gas reinjection pipeline which
was to be installed offshore. The pipeline was sspg to carry gases which formed during
the process of oil production to an unmanned platfd he pipeline was installed in spring
1994 and entered into service in April 1996. Noedef were observed until June 1996
when bubbles were seen at the surface. This iretidaiat the pipeline was leaking. Owing
to thisBHP claimed that the delivered steel pipes did nottrtteespecifications and there-
fore suedBritish Steelas the suppliers aridalmineas the manufacturers of the steel pipes
for inspection costs, repair costs, costs for tis¢aillation of additional equipment while the

pipeline was out of service, lost profits and defdmproduction.

The contract contained an exemption clause whickuded both parties’ liability for ‘loss
of production, loss of profits, loss of businessaay other indirect loss or consequential
damages arising during and/or as a result of tmoqmmeance or non-performance of this
Contract (...)". The question that both Rix J attfirstance and the Court of Appeal had to
deal with was whether the claims pleadedBbP were loss of production, loss of profits,
loss of business or any other indirect losses aseguential damages and would therefore

not be recoverable because they fell under the pttemclause.

Rix J considered the meaning of the term “indilesses or consequential damages” and
found himself bound by authority to hold that thelsenages were those which fell under
the second limb of the rule iHadley v Baxendald-urthermore, he found that the state of
knowledge of the parties at the time the contra@ntered into is the decisive factor in de-

termining whether losses are recoverable or nag. Gburt of Appeal cited Rix J's findings

%9(2000) 2 Lloyd’s Rep 277
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but did not comment further on the issue becaus@adnties did not seek to take this before
the Court of Appeal.

One particular claim the court had to deal with i@sdeferred production. Apparently,
this was also the largest claiBHP claimed a loss which was incurred because thaextr
tion of oil and gas from the plant was deferred #reattainment of maximum production
levels was delayed due to the alleged breachesrdfact. Therefore, the expected reve-
nues had been and would be deferred. After allptbduction of oil and gas was finite and
therefore the amount of oil and gas produced wbelthe same eventually. The difference
was only the time at which the production was made claim was for the difference of
the capital value of the income without the breatkontract and with the breach of con-
tract, thus the capital value at two different peiaf time.BHP’s main argument was that
this loss was not loss of production, loss of pgofir loss of business because the oil and
gas had not been lost but its production had oagnldelayed. ObviouslBHP attempted

to keep the claim outside the scope of the exempuiimuse.

Both, the judge at first instance and May LJ regd@HP’s argument and found these loss-
es to fall under the exemption clause. They botrewé the opinion that the general under-
standing was that when production ceased or wasceekl there was loss of production,
even if it was recovered at a later stage. Moreahery argued that if there is deferred pro-

duction, there is both a loss of profit and a losbusiness.

In terms of the definition of consequential lostes case is another example in which the-
se losses are equated with the second limb of diee in Hadley v Baxendalethus
knowledge of the parties about special circumstaetehe contract is required in order to
decide whether these losses are recoverable oemoate.
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3.4.7 Hotel Services Ltd. v Hilton International Hotels (UK) Ltd. (2000)

Another case concerned with the construction oes@mption clause islotel Services
Ltd. v Hilton International Hotels (UK) Lt®. Hotel Servicesand Hilton entered into a
rental agreement for minibars which could in a ipatar way register the hotel guest’s
consumption, called “robobars”. These robobars vadeeeloped and promoted IlHotel
Servicesand their aim was to make sure that hotel guestddwvpay for everything they
took from the minibar. Eventually, the robobarsed out to be problematical for various
reasons andlilton therefore started to remove the robobars front tiatel roomsHilton
claimed, inter alia, the costs for removing thealedrs and GBP 127,000 in lost profits
because they could not use the robobars as cadrémtand accordingly did not make the
profit that Hotel ServicegpromisedHilton would make by using the robobars instead of

regular minibars. The contract contained an exemptiause which read:

The Company [HSL] will not in any circumstanceslibéle for any indirect or con-
sequential loss, damage or liability arising frony @efect in or failure of the Sys-
tem or any part thereof or the performance of fgseement or any breach hereof
by the Company or its employees.

In its reasoning, the Court of Appeal referred touanber of decisions, includingctoria
Laundry, Deepak, BHP Petroleum, Croudaead British Sugarand eventually held that
both the costs for removal and the lost profitsnotal byHilton were a direct consequence
of the breach and therefore fell outside the sadbe exemption clause. Sedley LJ held at
paragraph 20:

We prefer therefore to decide this case, mucWiet®ria Laundrywas decided, on
the direct ground that if equipment rented outsfalting drinks without defalcations
turns out to be unusable and possibly dangerouggitires no special mutually
known fact to establish the immediacy both of tleasequent cost of putting it

where it can do no harm and - if when in use it slaswing a direct profit — of the

¢0[2000] EWCA Civ 74
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consequent loss of profit. Such losses are not areldr by the exclusion clause,
read in its documentary and commercial context. Wéelld accordingly dismiss

this appeal.

From the reasoning of the court it becomes clearitifound it difficult to decide the case.
In order to reach its conclusion, the court in dletaalyzed various preceding decisions,
most of which are found in this work as w&llin paragraph 19 the court quoted from Rix
J's first instance decision BHP Petroleurf? that ‘the parties are correct to agree that au-
thority dictates that the line between direct andirect or consequential losses is drawn
along the boundary between the first and seconlsliof Hadley v BaxendaleThe court
made a point to say that it is not easy to say bittwside of the line a loss falls and that
there is no general rule. Rather, the surroundaugsfof each individual case need to be
taken into consideration when deciding whetherdssi particular lost profits, are of di-

rect or consequential nature and therefore embriagath exemption clause.

3.4.8 Watford Electronics Ltd. v Sanderson CFL Ltd (2001)

A further example where direct and consequentissds were determined based on the
remoteness test iHadley v Baxendalis Watford Electronics Ltd. v Sanderson CFL Pid.
This case concerned the sale of a computer systamSandersorto Watford Watford
who were suppliers of computer products themsebmght standard software which re-
quired some modification frorBandersonThree contractual documents were exchanged:
A sales contract, a software license and a softwardification license. Eventually, the
system did not work as contracted for AWdtfordsuedSandersorior, inter alia, breach of
contract and negligent misrepresentation. The galegact contained an exemption clause

which read:

®1 For exampleHadley, Victoria Laundry, Millar's Machinery, Croage, British Sugar and Deepak
®2See ch 3.4.6
63[2001] EWCA Civ 317
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Neither the Company nor the Customer shall bediablthe other for any claims
for indirect or consequential losses whether agigiom negligence or otherwise. In
no event shall the Company's liability under thenttact exceed the price paid by

the Customer to the Company for the Equipment cctedewith any claim.

The combined limit of liability under the variougraements was about GBP 140,000. The
direct losses claimed byvatford amounted to about GBP 120,000 while the indirect o
consequential losses were significantly higher, @miag to almost GBP 5,500,000. Since
the indirect or consequential losses allegedly rirecliby Watford exceeded the limitation

amount in such a significant mann&vatford claimed that the exclusion clause did not
satisfy the requirement of “reasonablen&sai accordance with section 11(1) of the Un-

fair Contract Terms Act (UCTA) 1977 Accordingly, this was the main issue in the case.

Thornton J at first instance found that the cladg® not satisfy the requirements of
UCTA 1977 and that the clause was unreasonable.ekieny Chadwick LJ, with whom

Buckley J and Peter Gibson LJ agreed, came to ppesite conclusion after having re-
viewed the requirements set out in UCTA 1977 arehdel the clause to be valid. Owing
to this, the exemption clause could be relied orSapderson and the indirect or conse-
quential losses could not be claimed. With regaodthe content of the exemption clause

Chadwick LJ, at paragraph 36, stated as follows:

The purpose of the first sentence of the claugatishe least) to exclude contractual
claims for indirect and consequential losses; ihab say, to exclude liability in con-
tract for losses which could be recovered only urtle second limb of the rule in
Hadley v Baxendal& hose are losses which do not result “directly matirally” from

the breach; but which, nevertheless, were or neastanably be supposed to have been

in the contemplation of both parties at the timeewkhe contract was made.

® For more information regarding the requirementezfsonableness see for example Richard LawSon,
clusion Clauses and Unfair Contract Ter(d®th edn, Sweet & Maxwell 2011) paras 9.01 - 9.26
%% See further on UCTA 1977 in ch 3.3
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Thus, Chadwick LJ expressly equated indirect antsequential losses with losses falling
under the second limb iHadley v Baxendale

3.4.9 Markerstudy Insurance Company Ltd. and Others v Endsleigh Insurance
Services Ltd. (2010)

The interpretation of an exemption clause was drtheomain issues the High Court dealt
with in Markerstudy Insurance Company Ltd. and Others vskeigh Insurance Services
Ltd.®®. The case was about alleged breaches of claindihgragreements by the defend-
ant which resulted in an alleged loss of about GB®00,000. The claimant pleaded to

have suffered six categories of loss:

)] The payment out of unnecessary sums on claims;

i) The inaccurate reserving of claims;

iii) Delays in passing on claims documentation;

iv) Disruption to business in addressing the consages of such delays;
V) The over-reserving of claims;

Vi) Interest by way of damages.
The claims handling agreement contained an exemptause which read:

Neither party shall be liable to the other for angirect or consequential loss (in-
cluding but not limited to loss of goodwill, losElmusiness, loss of anticipated prof-
its or savings and all other pure economic lossjrag out of or in connection with

this Agreement.

The claimant argued that the clause exempted tlemdient only from liability for indirect
or consequential losses. The defendant, on the b#mel, claimed that it exempted him not

only from indirect or consequential loss but also diirect loss in the categories of loss

66 [2010] EWHC 281 (Comm)
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listed in parentheses in the exemption clauseggs of goodwill, loss of business, loss of

anticipated profits or savings and all other puren®mic loss.

The court had to deal with the question which & tvo opposed interpretations of the
clause was the correct one, if any. The court mpaielerred to two judgments in which
exemption clauses were interprete®HP Petroleum v British Steél and Ferryways
NV v Associated British Poffs

David Steel J held at paragraph 17:

The clause in the present case must be construgd own terms. There is nothing
in the factual background at the time of the exeoubf the agreement that throws
light on the intention of the parties. In my judgmé¢éhe Claimants' construction is

to be preferred:

i) The use of the phrase "including but not limited is a strong pointer that the

specified heads of loss are but examples of thiiéed indirect loss.

i) The elevation of all "pure economic loss" aseestanding category for which li-
ability is excluded potentially cuts across recgvef even direct loss: yet it is
Clause 13.2 which furnishes the "limit" to direas$ recovery.

iii) As in Ferrywaysthe purported exclusion of the specified categookloss in

both direct and indirect form is not expressedrtyea

The court held that the exemption clause whichues liability for “indirect or conse-
quential losses” and then lists various types s$és, like loss of business, in parentheses,
must be understood to mean that the losses nampdramtheses are mere examples of

indirect or consequential losses.

®"See ch 3.4.6
®82008] 1 Lloyd's Rep 639
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Accordingly, this case makes it obvious that wheaftthg an exemption clause, parties to
a contract must pay particular attention to thet@ayrmof their clause in order to make sure

that it is in conformity with the parties’ intentio

3.4.10 Conclusion

The cases analyzed in the preceding chapterst8.8.2.9 concern the interpretation of the
term “consequential or indirect loss” in the contex exemption clauses. The courts’
reasonings make it obvious that there is no cleadefinition of consequential or indirect
losses. Rather, it was seen that some courts sedefiition in the second limb of the rule
in Hadley v Baxendalghile others added a note of caution to this imttgiion as they
deem that all the surrounding facts of each indialdcase need to be taken into account
when deciding whether losses are of consequerdtale or not. Furthermore, not only the
wording but also the syntax of a clause may besdexiwhen it comes to the question

which type of loss is covered by it and which typeot.
3.5 Different Definitions of Consequential Loss

3.5.1 Introduction

The cases presented in the previous chapter havenshat there is no single definition of
the term consequential loss in the context of exemplauses. Many cases have been de-
cided under the assumption that consequentialdamsethose which fall under the second
limb of the rule inHadley v BaxendaleHowever, there is criticism of this approach whic

will be highlighted in this chapter.

3.5.2 McGregor on Damages

The preceding chapters have presented authorityhwdefines consequential losses as fall-

ing under the second limb of the ruleHadley v BaxendaleMcGregof®, however, does

%9 Harvey McGregorMcGregor on Damage&l8th edn, Sweet & Maxwell 2009)
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not support this view. Rather, he claims that ssegaential loss might as well derive natu-
rally from a breach of contract and would thereftak under the first limb of the rule in
Hadley v BaxendaleThis would depend on the nature and type of eschtAt paragraph

1-036 McGregor defines normal and consequentigelosis follows:

The normal loss is that loss which every claimara like situation will suffer; the

consequential loss is that loss which is specisthéocircumstances of the particular
claimant. [...] Consequential losses are anythingohdythis normal measure, such
as profits lost or expenses incurred through tleadit, and are recoverable if not
too remote. The distinction is not the same asltletreen the first and the second

rules inHadley v Baxendalea consequential loss may well be within the fitsé.

After a review of the authoritié§ with regards to the definition of consequentiasies
falling within the second limb of the rule khadley v Baxendala the context of exclusion

clauses, McGregor states at paragraph 1-038:

It is also illogical and fails to make practicahse to confine consequential loss in
contract to loss falling within the second ruleHadley v Baxendalebeing contra-
dictory for one contracting party to communicateaal circumstances to the other
so as to fix him with a liability for loss to whidire would not otherwise be subject
and at the same time to accept an exclusion oilitiain respect of the selfsame

loss.

Accordingly, McGregor appropriately addresses fisgié that there is no final definition of
consequential or indirect loss in case law. Furtioge, his argument that the interpretation
of consequential losses falling within the secamblof the rule inHadley v Baxendalés

contradictory to the idea of second limb lossesha a party to a contract can only be held

0 McGregor reviewsMillar's Machinery, Croudace, British Sugar, DeepaKotel Servicesand Watford

Electronicswhich are analyzed in detail in this work as well
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liable for these losses if it was communicateddpecial circumstances which lead to the

loss beforehand, is particularly convincing andi@sth being considered by a court.

3.5.3 Lord Hoffmann in Caledonia North Sea Ltd. v British Telecommunications
Plc. (2002)

Besides McGregor, Lord Hoffmann in the 2002 Houkkards decisionCaledonia North
Sea Ltd. v British Telecommunications Plalso addressed the issue of how consequential
losses in the context of exemption clauses shatldfimed. The case concerned the explo-
sion of an oil platform in the North Sea in 1988idg which several workers had been
killed or injured. The issue the instances haddal avith was for indemnities for death and

personal injury claims between the operator ofdihplatform and its various contractors.

The contract between the parties contained an etd@mplause which excluded liability
‘for any indirect or consequential losses suffetiadluding but not limited to, loss of use,
loss of profits, loss of production or busines®iiniption’. One of the parties submitted in
their defense that this clause exempted them frarts pf their liability, thereby arguing
that indirect or consequential losses should batcoed to mean losses which would have

been recoverable under the second limb of theimutadley v Baxendale

Lord Hoffmann, at paragraph 100, expressed his doab to whether the approach to
equate consequential losses with those falling utidesecond limb iadley v Baxendale

was appropriate. In particular, his words were tmatwished ‘to reserve the question of
whether, in the context of the contracts in thedH&ervices and similar cases, the con-

struction adopted by the Court of Appeal was cadtrec

However, Lord Hoffmann did not evaluate furthertbis question for he did not deem the
exemption clause to be of any relevance to the. dd8e was because it concerned limita-
tion of liability for breach of contract while tledaim dealt with an indemnity for a liability

incurred outside the contract. Thus, albeit theas wo particular ruling with respect to the

"1 12002] 1 Lloyd’'s Rep 553
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definition of consequential or indirect losses, d.étoffmann’s view which is in support of
McGregor’s approach should nevertheless be keptimd when construing consequential

losses, for example in the context of exemptionsxzs.

3.6 Conclusion

From the cases and literature analyzed above @rbes clear that there is no unanimous
definition of direct and consequential losses. e limbs test is one approach to delimi-
tate direct from consequential losses. Howevenoalgh this test has been used in various
cases, there is criticism from Lord Hoffmann andQ@vegor about its usédcGregor on
Damagesds authoritative commentary on English law of caot and is commonly referred
to by English courtd. Accordingly, both Lord Hoffmann's as well as M&8pr's views

do have significant value and it does not seenetarblikely that their views will be further
elaborated on in future cases, with the possibteamoe of an established principle which
defines direct and consequential losses.

The cases analyzed in this chapter make one proméeticularly clear: There is no estab-
lished principle of what consequential losses #teagh companies commonly attempt to
exclude liability for them in their contracts. AJf the exemption clauses which have been
tested in the cases presented in this chapter aanegcluding liability for consequential
losses. Obviously, the parties to the contracth@ide particular losses in mind which their
exemption clause was supposed to cover. From theings of the exemption clauses used
the contracting parties must have had losses dikedrofits, loss of production and loss of
business in mind when drafting their exemption séauMost likely because these type of
losses are rather difficult to anticipate at théseu Thus, the risk involved in accepting
liability for such losses in case of breach of cacit appears to be too high as such losses

may easily reach very high dimensions. For exampld)eepak Fertilisers and Petro-

2 Eor example in the following cases which form parthis work:Caledonia North Sea Ltd. v British Tele-
communications Plc., Transfield Shipping Inc. v &&or Shipping Inc. (The Achilleas), British Suggic. v

NEI Power Projects Ltd., Croudace Construction Mdawoods Concrete Products Ltd.
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chemical Corporation v Davy McKee and ICI Chemic&lsPolymers Ltd’? the claims
amounted to more than GBP 100,000,000 and incladéednly costs for reconstructing the
destroyed methanol plant but also fixed costs amtheeads which had incurred while the
plant was being rebuilt and lost profits while ghlant was out of service. Although the
exemption clause excluded liability for indirect@msequential damages the court never-
theless defined all the losses claimed as dirastels, resulting directly from the explosion
of the plant and thus from the breach of contr@onsequently, clauses exempting liability

for consequential losses do not always hold wheit tirafters intended them to hold.
4 Consequential Loss in Charter Parties

4.1 Introduction

This and the following chapters are going to foonsonsequential losses in a charter par-
ty context as well as exemption clauses used intehparties. In the context of charter
parties consequential losses arising due to breaehcharter party provision can easily
become quite extensive. The purpose of this chaptist of all to illustrate what conse-
guential losses in the context of charter parteas aonsist of and what dimensions they can
reach. The cases presented in this chapter hatieytar interesting interpretations of the
rules on remoteness. More precisely, the lossesdadare of a kind which would not fall
under the first limb of the rule iHadley v BaxendaleRather, these losses stem, for exam-
ple, from a charterer’'s sub-contract which an owdwss not have any knowledge of. The
court’s reasoning is, for instance, that the owameght to have known that such contracts
would be in existence, although the owner doeshawe actual knowledge thereof. Conse-
quently, it is even difficult to define such losdesbe falling under the second limb of the
rule in Hadley v Baxendaleas this would require knowledge of special cirstances
shared among the contracting parties at the tintheotontract. Apparently, the courts in
the cases presented in this chapter deemed thakaowledge need not be actual but only

implied.

S Seech 3.45
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The Achillea&’ andThe Heron If® are important cases with regards to remotenesshand
recoverability of consequential losses in a chaptaty context, too, and would have fit
into this chapter as well. However, since a thohodigcussion is provided in chapter 2.3 in

the context of remoteness, these cases are n@ tgobe presented in this chapter again.

From the following cases as well &ke AchilleasandThe Heron llit will become clear

that shipowners (respectively chartererie Achilleayare faced with a considerable risk
to be liable for very remote losses when they arbreach of a charter party term. A few
standard charter parties do have exemption claarsg$ater in this work these clauses will
be examined, also with respect to case law andirilangs of the previous chapter on ex-

emption clauses in general law of contract.

With the help of the findings of the previous, firesent and the following chapters, a rec-
ommendation with respect to how an exemption clasegd be worded in order to meet

the parties’ intentions will be provided in thedirconclusion.

4.2 The Baleares (1993)

The 1993 House of Lords judgmentlihe Baleare? is a decision in which the shipowners
were held responsible for the charterer's tradimgsés. The matter went into arbitration
where the charterers were successful in their cldihe Court of Appeal set aside the
award but the House of Lords restored it and reaoefl the Tribunal’s findings on re-

moteness of damage.

The vessel was chartered for a voyage on an ASBATYAMY form to load 30,000 metric
tons 5% more or less in owner’s option refrigerdtB¢& in Bethioua, Algeria for discharge
in various ports to be nominated by charterers. dlieers knew that the charterers’ sup-

plier was the Algerian state-controlled LPG tradorganization. The charter party con-

4 [2008] UKHL 48, [2009] 1 AC 61, a detailed reviefithe case is provided in ch 2.3.4
511969] 1 AC 350, a detailed review of the casprisvided in ch 2.3.3
® Geogas S.A. v Trammo Gas Ltd. (The Baledfe393] 1 Lloyd's Rep. 215
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tained a provision stating the vessel's expectediness date. Further, the charter party
stated that the vessel should proceed with all eoi@nt dispatch to the load port.

Ten days before the agreed commencement of laydimleeleven days prior to the “ex-
pected readiness” date the owners suggested stibstithe vessel which was allowed
according to the charter party terms. At the same,tthey also informed the charterers
that the suggested substitute vessel would not theatancelling date and offered a later
laycan. Further, the owners advised that M/V Basavould not meet the laycan. One day

after expiry of the laycan the charterers cancdhedcharter party.
The matter went into arbitration and the chartebarsed their claim on

(1) Breach of contract for having given an ETA ‘wiaut any basis of reasonable grounds
for believing that the same would or could be caetpivith”,

(2) Breach of an implied obligation to proceed utls a manner to be certain to arrive at
the ETA date and

(3) Negligent misrepresentation.
The charterers based their claim amount on thiféereint alternative bases:

(1) The difference in market value of the entiregoabetween 103 USD/mt which was the
price they allegedly would have paid on or aroumel ETA date and 205 USD/mt which
was the price they would have paid after the cdingetiate, amounting to approximately
USD 3,000,000 or

(2) USD 2,057,392 in an indemnity for having settieeir purchaser’s claims for the non-
delivery of the LPG or

(3) At least 50 USD/mt which was an alleged ris¢him spot price of Algerian LPG which
occurred once it became known that M/V Balearesldvatrive late in Bethioua, totaling
USD 1,500,000.
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The owners denied liability and argued that evethdy were in breach of contract the
damages would have to be calculated with regardisetoules of remoteness. The arbitra-
tors found that the ETA, in light of the vesseli®yous obligations, was unrealistic and
that the owners “would have done well” to meet ¢hacelling date. Therefore, the Tribu-
nal found that the owners were in breach of contnaih regards to (1) the provided ETA
which they had no grounds to believe could be cadphith and (2) an implied obligation
to proceed in such a manner to be certain to nneecETA. The claim based on misrepre-
sentation was rejected as it was deemed to beenetthterial nor causative to the alleged
loss.

With respect to the losses claimed the Tribunalgedl the charterer’s first alternative
claim because the charter party did not containpoyision that the ship would have had
to start loading on the ETA date. Had the vesséveat shortly before midnight on the
ETA date the loading would not have started ancchaterers could have been faced with
the alleged loss even if there had been no breach.

The arbitrators also refused the claim for indegnfor the settlements entered into with
the charterer’'s purchasers because they were meinoed that the losses were incurred
due to the breach of the charter party. In additiba losses were deemed to be too remote

from any breach of the charter party.

However, with regards to the third alternative mdhe arbitrators found evidence that the
information that M/V Baleares would arrive late sad a “hype” of 50 USD/mt in the
market. As the LPG market was very small and traresg the delayed supply of a quantity

of 30,000 mt had become known to the traders sadrhad caused a price increase.

With respect to remoteness the arbitrators heltdimae the LPG market was very small a
shipowner ought to have had at least some markatlkedge and knowledge about the

patterns of the market. Therefore, they did nad fine loss to be too remote. They found
the owners to be in breach of the provision to gedcwith reasonable dispatch to the load
port and awarded USD 1,425,000, being the produs® &JSD/mt and the cargo of 28,500

mt (30,000 less 5%).
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4.3 The Ulyanovsk (1990)

Another case where a shipowner was held responfibligs charterer’s trading losses is
The UlyanovsK. In this case the vessel was chartered under @ARBNKVOY to load
30,000 metric tons of gas oil at Skikda, Algeria discharge in Mediterranean ports. The
vessel arrived at Skikda on 06 December at 100@risthe charterers gave written orders
not to tender notice of readiness and not to ptebenship for berthing until they would
instruct so. The vessel nevertheless tendered N@Rc@ammenced loading on 07 Decem-
ber. Therefore, the bills of lading were dated Gc&nber as well. 07 December was the
date when the spot price of gas oil was calculared apparently the market was falling.
The price the charterers had to pay was the onleeabill of lading date. The charterers
argued that they would have paid less had the Mésllewed their instructions and de-
layed berthing and NOR tendering. Eventually, ibiteation the charterers were awarded

USD 865,571 plus interest for breach of contrabe @ppeal was dismissed.

4.4 The Rio Claro (1987)

A shipping case where the charterer’s trading wsgere found to be too remote to be re-
coverable isThe Rio Clard®. The charter party was for the carriage of 55,0%@@ric tons

of crude oil from Ras Shukeir, Egypt to Europe. Tharterers and the sellers of the crude
oil had an agreement according to which the chendenad to pay the official government

selling price. The charter party contained a piowisvhich obliged the vessel to sail from

her previous port in Greece no later than 22 Nowemln breach of this provision the ves-

sel departed from Greece only on 26 November and esnsequence thereof, once the
ship arrived in Egypt, a government-ordered pricgease had taken place. This price in-
crease of 2 USD per barrel had been announceceim#rket but the owners apparently
were not aware of it. Therefore, the charterers wkended to buy the crude oil had to pay
the increased price. They claimed the price diffeesfrom the owners. The arbitrators held

that the losses were too remote to be recoveraltleit with regards to causation the Tri-

"7 Novorossisk Shipping Co. of the USSR v Neopetra.tdo(The UlyanovsiL990] 1 Lloyd's Rep. 425
8 Transworld Oil v North Bay Shipping Corp. (The Riaro) [1987] 2 Lloyd's Rep. 173
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bunal confirmed that the late departure from Grdedeo the loss. The High Court on ap-
peal upheld the Tribunal’'s award. It did not evédufurther on the issue of causation but

rather discussed remoteness. In support of theda\B&ughton J stated:

Any tanker owner would have known that there wagseat probability that a charterer
would be an oil trader buying and selling the cafgoprofit. Price movements in a
commodity such as crude oil are to be expectad.nbt unlikely that the late arrival of
a vessel may have adverse consequences on ther galechase contract concerning
the cargo. The loss in this case was not the resaltchange in market price, although
such a change may have occurred. It was the rekthie terms of the charterers’ pur-

chase contract, which were not known to the owners.

45 Conclusion

From these three cases it becomes clear that shggewnay easily become liable for their
charterer’s trading losses. Also, these lossegeanery extensive if they concern, for ex-
ample, price increases which incurred due to tlgosimer’s breach of contract, asTine
Baleares The considerations regarding remoteness of damageparticularly stunning
because they are not necessarily in conformity whk two limbs test inHad-
ley v Baxendaleln The Balearesand The Ulyanovskhe shipowners were held liable for
very remote losses which arose due to special rostances they had no knowledge of at
the time of contract. Thus, these losses would Hallen outside the scope of the two
limbs test inHadley v Baxendaland would have been deemed to be too remote te-be
coverable had the test been applied. Interestinglihe Baleareshere was no reference to
the rules on remotenesshtadley v Baxendalat all. A probable reason is thEte Balea-
resandThe Ulyanovslconcern the oil and gas trade. From the reasomfieese cases it
seems like at the time the cases were decidedittlama gas market was very small. The
judges had argued that the market is small andpearent and that a shipowner who is en-
gaged in the transport of oil and gas ought to kabaut the typical trade patterns and the
charterer’s further contractual commitments, eviethéy are not communicated to the
shipowner. Consequently, the rules on remotenessilgg would be applied a little more

in the shipowner’s favor in trades other than oidl @as; trades with more market players
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and less transparency. Nevertheless, the above wase chosen as examples in order to
exemplify consequential losses a shipowner canelek responsible for, even if they seem

very remote.
5 Exemption Clauses for Consequential Loss in Chart  er Parties

5.1 Introduction

Exemption clauses for consequential losses mayhkasimcluded in charter parties. As it
was seen in chapter 3.4, clauses exempting lighdit consequential damages are com-
monly used in many industries. However, they areasocommon in charter parties, alt-
hough consequential losses can become very exé&rasvthe example cases in chapter 4
have proven. Nevertheless, there are a few starckader parties which do contain an
exemption clause for consequential damages. Tlaptehis going to focus on exemption
clauses in charter parties and how they have beestrcied under English law. In particu-
lar, the emphasis is going to be on BIMCO’s TOWC@UPPLYTIME 1989 and 2005
and HEAVYCON 2008. There is little authority degiwith the exemption clauses in the
aforementioned charter parties. Therefore, germmatract law principles need to be ap-

plied in order to interpret these clauses.

5.2 TOWCON
TOWCON is the BIMCO-recommended international oceamage contract for lumpsum
towage agreements. Clause 18(3) of TOWCON excllialeitity for, inter alia, consequen-

tial damages and is worded as follows:

Save for the provisions of Clauses 12, 13" and 16 neither the Tug owner

nor the Hirer shall be liable to the other party lfwss of profit, loss of use, loss of

® permits and Certification
80 Tow-worthiness of the Tow
81 Seaworthiness of the Tug

82 Cancellation and Withdrawal
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production or any other indirect or consequentahege for any reason whatsoev-

er.

This clause has been considered by the High CauBase Faith Ltd. v Leonis Marine
Management Ltd. & Cloudfree Shipmanagerffefitase Faithagreed with the tug owner
Leonison a TOWCON form thdteoniswould use their best endeavors to tow a bulk carri
er from Cristobal, Panama, to Zhangjiagang, CHiméere the vessel was to be sold. Since
Leonis did not own tugs, it entered into a further TOWCONMth Cloudfree
Shipmanagement LtdEase Faithclaimed that, in breach of the TOWCON, the tug ruad
proceed with utmost dispatch and therefore thevarat Zhangjiagang was delayed. As a
consequence of the delaysse Faithclaimed additional escort and pilot charges thayt
incurred amounting to about USD 22,200. In addijtibkey claimed that the purchasers of
the towed bulk carrier paid less for the vessdirttoss amounting to about USD 102,000.
Lastly, they claimed loss of interest due to théayled sale of the vessel to the buyers.

Leoniscounterclaimed from their subcontrac@pudfree

The question arose whethEase Faithwere prevented from claiming the losses due to
clause 18(3) of the TOWCONLeonisandCloudfreeargued thaEase Faith’sclaim was

for loss of profits which would be excluded by daul8(3)Ease Faithargued that their
claim is not characterized as one for loss of pgaind even if it was, clause 18(3) would
only exclude lost profits if they were indirect, ehtheir claim was for direct loss of prof-

its. Andrew Smith J held at paragraph 142:

In construing the expression “loss of profit” iragke 18(3), it seems to me signifi-
cant (i) that the expression, being in an exclusiauise, is to be interpreted contra

proferenterf that is to say without imposing a strained meanipgn the words, the

83 [2006] EWHC 232 (Comm)

8 Eventually the towage commenced in Balboa, Pariastead of Cristobal

8 For more information regarding the principle ohtra proferentem, see for example Guenter Treled
Law of Contract(12th edn, Sweet & Maxwell) para 7-015
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clause is to be interpreted in the event of ambygrestrictively against the party
seeking to rely upon it on the facts of the paticiease; (ii) that clause 18(3) is a
clause in a standard form agreement that is dioldct@xcluding liability of both the

hirer and the tugowner; and (iii) that the clausel@des liability for loss of use and
loss of production as well as liability for loss mfofit, and that the expression “loss

of profit” is to be interpreted as being eiusdemeges.
At paragraph 143 he continued:

| interpret the term “loss of profit” as referritig loss of profits generated by future
use of the tug or the tow by the towowner or therhas the case might be. It seems
to be that these losses are similar in kind to édssse or loss of production and are

naturally connoted by the phrase “loss of profitiem read in its context.
At paragraph 144 he stated that:

(...) there are few, if any, losses suffered by amential concern that could not be
described as amounting to or producing a redudtidhe profits, or loss of profit, in
this very general sense, for the concern as a warmador a particular venture or part
of the business.

He continues in the same paragraph by interprétiederm “loss of profit” in clause 18(3)
to mean loss of productive use of the tug respelgtithe tow. The losses claimed, on the
other hand, are rather for a reduction in pricentha a loss of profit. In interpreting
whether the clause only includes indirect lossrofits Andrew Smith J refers to Clarke J's
interpretation of the term in the unreported decid\lexander G Tsavliris & Sons Matri-
time Co. v OSA Marine Ltd. (The Herdentaf) 19 January 1996. Clarke J interpreted
clause 18(3) to encompassing only indirect losEbs was because of the word “other” in
“or any other indirect or consequential damage”ug,idue to the word “other” Andrew
Smith J came to the conclusion that clause 18(8) excluded indirect losses of profit.

Eventually, he concluded that the losses claimeBdse Faithfell outside the exception in
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clause 18(3) because they are of direct and natertdnature. Thereforezase Faith’s

claim succeeded.

5.3 SUPPLYTIME 1989
BIMCO’s SUPPLYTIME 89 is a time charter party fdifshore service vessels. Clause 12

deals with liabilities and indemnities and sub-ski(a) and (b) provide for the knock-for-
knock regime of this charter party. Clause 12(dhis exclusion clause for consequential

damages and reads as follows:

Neither party shall be liable to the other for, aath party hereby agrees to protect,
defend and indemnify the other against, any cormsttpl damages whatsoever aris-
ing out of or in connection with the performancenon-performance of this Charter
Party, including, but not limited to, loss of usess of profits, shut-in or loss of pro-

duction and cost of insurance.

This clause was tested in arbitration in Lonfoifhe time charterers of a diving support
vessel claimed deficiencies in the maintenancecandition as well as misrepresentations
by the owners. The charterers used the vessel sahsage operation. The charterers
claimed that the owners were in breach of claus¢ SUPPLYTIME 89 (“Condition of
Vessel”) because the vessel was not in the comdgtated by the owners, ie properly
equipped, fully maintained and manned by experieémpersonnel. The damages allegedly
incurred due to the breach were for the costs @fséilvage operation which were higher
than planned because the vessel was not in propeliton. These costs were mostly for
additional days’ hire for other vessels and equipime

With regards to clause 12(c) the charterers argbatdtheir claims would fall under the
first limb of the rule inHadley v Baxendaland thus outside of the protection of the clause.
Clause 12(c), however, exempted the parties ooiy fronsequential damages. The Tribu-

nal held:

% loyd’s Maritime Law Newsletter 585 of 18 April 2@
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(...) the majority of the damages claimed relateth®loss of use of other equip-
ment rented by the charterers and of personnelexted therewith. Even if those
would not fall under the first rule in Hadley v Bandale (which could not be decid-
ed without evidence) still in any event they woblkel excluded by the words "loss
of use" in clause 12(c). Certain of the damagesneld related to the hire or pur-
chase of equipment to substitute for items allegedto be working, and those

might possibly be recoverable as direct losses.

From the reasoning of the Tribunal it becomes dleat clause 12(c) of SUPPLYTIME 89
most likely does not cover losses which are ofairature. Owing to this, Andrew Iy&r

at paragraph 37, suggests that if the partiesSORPLYTIME 89 wish to extend the scope
of the exemption clause to direct losses, includingct losses of profit, they should
amend the wording so that “direct” losses are paldily mentioned as being excluded.
However, it should also be kept in mind that adtitn awards do not have a high degree

of authority so that the Tribunal’s view can ea&ig/revised by a court of law.

5.4 SUPPLYTIME 2005

In the SUPPLYTIME 2005 version clause 12(c) in SUPPIME 89 has been revised and
is clause 14(c) in the 2005 form. It reads as fadio

Neither party shall be liable to the other for @mnsequential damages whatsoever
arising out of or in connection with the performanar non-performance of this
Charter Party, and each party shall protect, deterdl indemnify the other from
and against all such claims from any member ofGteup as defined in Clause
14(a).

8 Andrew Iyer, ‘Consequential Losses in Offshore arts’ (2008) <www.standard-

club.com/docs/Consequentiallossesinoffshorecomstéqtdf> accessed 28 July 2013
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‘Consequential damages’ shall include, but notibetéd to, loss of use, loss of
profits, shut-in or loss of production and costnsfurance, whether or not foreseea-
ble at the date of this Charter Party.

The most striking change is the definition of “ceqsgential damages” in the second part of
the clause, and thereby the term “whether or nasteable at the date of the Charter Par-
ty”. BIMCO'’s Explanatory Note® which compare the 1989 with the 2005 SUPPLYTIME
version and give comments as to the reasons foclthrges do not give any advice with
respect to the second part of the clause. Claugelddse 12 in the 1989 version) is about
liabilities and indemnities and contains, amongeotprovisions, the knock-for-knock re-
gime of this charter party. The Explanatory Notag gery generally about clause 14 (re-

spectively clause 12 in the 1989 version)

This Clause is recognised as being at the very cb@JPPLYTIME and amend-
ments have only been made where it was considesshgal to improve the clarity

of the provisions or to reflect changes in comnangractice.

With respect to clause 14(c) (clause 12(c) in t9891version) the Explanatory Notes say

the following:

Clause 14(c) concerns performance claims undechhger party and a mutual ob-
ligation for each party to defend the other if airdd for which the other party is lia-
ble is claimed from the non-liable party. The ohtign is extended both to claims
under knock—for-knock and performance claims unlderCharter Party. The word-
ing of the previous Clause 14(c) was slightly vaguod it is felt that the new word-

ing expresses the intentions more clearly.

8 BIMCO, ‘Explanatory Notes SUPPLYTIME 2005’
<https://www.bimco.org/~/media/Chartering/Documedamples/Time_Charter_Parties/Explanatory_Notes_
SUPPLYTIME_2005.ashx> accessed 01 September 2013
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BIMCO'’s Legal and Contractual Affairs Officer Ann&ollin Ellevsen advised that the
consequential loss clause in SUPPLYTIME 89 did foottion well because its phrasing
and construction were not adequate. It was drdfeesd on consequential loss provisions
used by oil and gas majors in their logistic corts& However, the exemption clause in
SUPPLYTIME 2005 was not satisfactory, either, whislwhy BIMCO drafted new con-
sequential loss clauses in 2008 in the revised TOWE and TOWHIRE" contracts. Ac-
cording to BIMCO's Legal and Contractual Affairsfioér’® the wording of the exemption
clauses in TOWCON 2008 and TOWHIRE 2008 were imftgzl by the following deci-
sions: Hadley v Baxendafd Alexander G Tsavliris & Sons Maritime Co. v OSArikia
Ltd. (The Herdentorf, Ease Faith Ltd. v Leonis Marine Management Ltd. Bu@free
ShipmanagemetitandFerryways NV v Associated British Pdfts

89 E-mail from Anna Wollin Ellevsen to author (14 ©ber 2013)

% Clause 25 of TOWCON 2008 deals with liabilitieslandemnities. Clause 25(c) reads:

Save for the provisions of Clauses 17, (Permitseitification); 18, (Tow-worthiness of the Tow); 1(Gea-

worthiness of the Tug); 22 (Termination by the Kirand 23 (Termination by the Tugowner), neithex th

Tugowner nor the Hirer shall be liable to the otharty for
(i) any loss of profit, loss of use or loss of puotion whatsoever and whether arising directlyror i
directly from the performance or non performancéhi Agreement, and whether or not the same is
due to negligence or any other fault on the padithfer party, their servants or agents, or
(i) any consequential loss or damage for any neagloatsoever, whether or not the same is due to
any breach of contract, negligence or any othelt fau the part of either party, their servants or
agents.

L TOWHIRE is BIMCO's standard International OcearwBge Agreement (Daily Hire). Clause 23(c) in

TOWHIRE 2008 is the same as clause 25(c) in TOWCIDR8 except for the references to other clauses.

Here the clause numbers are different.

%2 E-mail from Anna Wollin Ellevsen to author (14 ©ber 2013)

93(1854) 9 Exch 341

% Unreported, see ch 5.2

% [2006] EWHC 232 (Comm), see ch 5.2

% [2008] 1 Lloyds Rep 639
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This sheds some light to the question of what thedmgs of the clauses are based on and
what they were influenced by. However, the intemBiIMCO had in mind by adding the
words “whether or not foreseeable” in the consetjakloss clause in SUPPLYTIME 2005
is not exactly clear since they do not give a djmeekplanation. Andrew lyéf suggests, at
paragraph 40, that the clause might cover botteto&sdling under the first and second limb
of the rule inHadley v BaxendaldHowever, since this has not been tested in chartec-
ommend& parties wishing to extend the scope of the claos#rect and indirect losses to
particularly mention this in the clause. Robert 8agn the other hand, believes that the
second part of clause 12(c) will not have the éffednclude losses falling under the first
limb of the rule inHadley v BaxendaleRather, in his opinion case law suggests that onl

losses falling under the second limb will be coddog this clause.

Unlike in TOWCON, neither SUPPLYTIME charter partyakes reference to “indirect”
losses in its exemption clause. Rather, clause) I{d 14(c) only name consequential
losses and not indirect losses as being excludeckE for Millar's Machinery v David
Way'® and Croudace v Cawood¥, all of the exemption clauses interpreted in thses
presented in chapter 3.4 did not only exclude liighbior consequential damages but also
for indirect losses. At the same time, the inteigdtens of the exemption clause in these
cases often lead to the comparison with the twoditest inrHadley v BaxendaleAccord-
ingly, only damages which fell under the secondliaf the rule were covered by the ex-
emption clause while direct losses, namely thoadaunder the first limb, were recover-

able as they fell outside the protection of thenepion clause. However, this is not an

97 Andrew lyer, ‘Consequential Losses in Offshore acts’ (2008) <www.standard-
club.com/docs/Consequentiallossesinoffshorecomstraqdf> accessed 28 July 2013

% At para 41

% Robert Gay, ‘Any Consequential Damages Whatsod260) para 11-24
<www.shippinglbc.com/content/uploads/members_docusieffshore_contracts_1.pdf> accessed 08 Sep-
tember 2013

1%5ee ch 3.4.2

%1 see ch 3.4.3
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established principle and for instance McGregomwathat consequential losses may be
direct losses as welf?

Furthermore, it should be recalled that the rulesemnoteness require a degree of predicta-
bility in order for a loss to be recoverable. Thsans that losses can only be recovered if
they were somehow foreseeable to be likely to ingsira consequence of a particular
breach of contract at the time the contract wagredtinto. So it is also possible that

BIMCO, when drafting clause 14(c) of SUPPLYTIME Z)Qvanted to make sure that the

clause is interpreted without reference to the limbs test inHadley v Baxendalbut ra-

ther with McGregor’s approach.

Moreover, the addition of the words “whether or fmeseeable at the date of this charter
party” suggests that the clause shall not be intéed according to the usual rules on re-
moteness since they require losses to have beeswdmahforeseeable in order to be recov-
erable. Rather, it appears like the clause shalirenthat liability for the named losses, ie
loss of use, loss of profits, shut-in or loss aidarction and cost of insurance is excluded in
any event, regardless of the established rulegmoteness. This shall also extend to other
consequential losses which are not listed in cldi/ge). This interpretation goes in line
with the idea of the knock-for-knock regime of thype of charter party which is that each
party is financially responsible for its own claimsd does not hold the other party liable,
irrespective of fault. With clause 14(c) it is eredithat the parties do not keep each other
responsible for consequential losses so that timeiple of the knock-for-knock regime is
extended to consequential losses as well.

5.5 HEAVYCON 2007
HEAVYCON is BIMCO'’s standard charter party for hgaand voluminous cargoes. It has

been revised in 2007. Clause 22 provides for theckdior-knock regime of this charter

party and clause 23 is the exemption clause fosequential losses. The wording is identi-

192 5ee further on McGregor's views in ch 3.5.2
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cal to clause 14(c) of SUPPLYTIME 2005 and thereftre same analysis as in 5.4 ap-

plies.

5.6 Conclusion

Besides an exemption clause for consequential 0B WCON, TOWHIRE,
SUPPLYTIME and HEAVYCON 2007 all provide for a krefor-knock regime. The aim
of a knock-for-knock provision is clear allocatiof losses and avoidance of costs and
time-consuming disputes. The principle is that gaatty covers its own loss and damage,
regardless of which party has caused it. Accorgingcan be assumed that the exemptions
for consequential loss were included in these ehgrarties in order to enhance clarity on

cost allocation.

The question arises why there is no such risk aflon in other voyage or time charter
parties. It is certainly not useful to have a knéakknock regime in charter parties cover-
ing ordinary cargo trade because this would leadnioalanced risk and cost allocations
while it is useful in offshore contracts becausehef high risks involved in the oil and gas

sector.

However, it might make sense to have an exclusianse for consequential loss in other
charter parties as well. The example cases in ehdphave shown the dimensions conse-
guential losses can achieve. Furthermore, ship@awmuere held liable for very remote loss-
es and in the cases mentioned, no insurance w@awd tovered the costs the shipowner
was held liable for. Consequently, a shipowner aye an interest in including an ex-
emption clause in the charter party. However, tiere tradition in ordinary cargo trade to
have such a clause. Shipowners would likely bemedist from such an exemption clause
since they might be able to exclude liability fos$es like inThe BalearesThere are only
scarce situations in which a shipowner might inmomsequential loss. An example would
be a loss like iMhe AchilleasHowever, the charterer is more likely to suffensequential

loss due to a shipowner’s breach of contract, eslhewith regards to delays.

Thus, the knock-for-knock regime and an exemptarncbnsequential loss are very appro-

priate in the offshore oil and gas sector. Thislug to the very high risks involved that
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would be inequitable for a shipowner to be expdsetHowever, in ordinary cargo trade it
is mostly the charterers who would not wish to haneexemption for consequential loss in
the charter party because this would deprive thetheopossibility to recover certain loss-
es incurred due to the shipowner’s breach of cohtMoreover, it should be kept in mind
that cargo trade is subject to mandatory legigtatior example the Hague/Hague-Visby-
Rules, when a bill of lading is issued. These rplewide for liability limitations and liabil-
ity exclusions for damages arising out of certagmilp, for example fire. It would be too
extensive to discuss these caps on liability amtusions of liability in this work, however,
the fact that there is a risk allocation and ligpilimitation and exclusion system in the
cargo trade is possibly another reason why exemmtiauses for consequential loss are

usually not found in charter parties covering oaaljncargo trade.

6 Conclusion

Regardless of the type of industry, a clause exeagpiability for consequential loss al-
ways has the same purpose: It serves to allocaskg and thereby providing the parties
with a degree of certainty with respect to whaaficial consequences they have to expect
in case of a breach of contract. The cases anaiyz#ds work have shown that there is
neither a unanimous definition of consequentias losr a unique approach to interpretation
of exemption clauses adopted by the courts.

Throughout this work twelve cases which considerititerpretation of clauses exempting
liability for consequential or indirect loss haveen discussed. From these cases the fol-

lowing findings with regards to interpretation dassummarized:

1. The term “consequential loss” can be interpretethéan losses that fall under the
second limb of the rule iMadley v BaxendaleThese are losses that arise not di-

rectly but due to special circumstances from tleabin of contract.

2. Since this rule is not an established principkait at least be stated that consequen-
tial loss is more remote or less immediate thaeatliloss. Direct loss is covered by
the first limb of the rule irHadley v Baxendaland stems naturally from the breach

of contract, from the ordinary course of things.
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3. An exemption clause worded like Markerstudy Insurangee liability is excluded
for “(...) indirect or consequential loss (including babt limited to loss of good-
will, loss of business, (...))% interpreted to mean that the types of losedish pa-
rentheses are mere examples of indirect or conséiguéoss but are not a free-
standing category of loss. This means that thestgbéoss in parentheses cannot be

direct loss that shall be excluded.

4. Types of loss like lost profits and increased putitun costs can be direct losses if
they are sufficiently proximate.

5. An exemption clause worded like in TOWCON, ie llapiis excluded for
“(...) loss of profit, loss of use, loss of produatior any other indirect or conse-
quential damage for any reason whatsoevengans that loss of profit, loss of use
and loss of production are only excluded if they @i indirect or consequential na-

ture. If they are direct they are not embracedhgyeixemption clause.

Accordingly, if the parties to a contract wish t@avie an exemption clause in their contract,
it should be worded based on their individual nedlisrertheless, a few general summariz-
ing remarks with regards to exemption clauses dmsequential loss can be made. First of
all, the analyzed case law has shown that usagjeeddll-encompassing term “indirect or
consequential” loss in an exemption clause is tabiguous. With an exemption for “indi-
rect or consequential loss” the parties to a cahtnave little certainty about which losses
are actually excluded. Rather, it is advisableigbthe particular losses that shall be ex-
cluded, for example loss of profits, loss of bussjeand loss of use. Furthermore, the par-
ties to a contract need to decide whether they tastxclude these losses only if they are
of consequential nature or also when they are gliteas a natural result of the breach of
contract.

If the parties wish to exclude consequential l@sddss of profit, loss of business and loss
of use, a clause can be worded as follo{yghe parties] do not assume liability for any
indirect or consequential loss such as loss ofipriafss of business and loss of use arising

out of or in connection with the performance or sparformance of this contract.”
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If the parties would like to exclude the aforemenéd losses regardless of whether they
are direct or consequential they may word theingten clause along the following lines:
“[The parties] do not assume liability for loss pfofit, loss of business and loss of use,
whether direct, indirect or consequential, arisiagt of or in connection with the perfor-

mance or non-performance of this contract.”

The exemption clause in TOWCON has been testedvanHigh Court decisions where it
was held that it excluded only indirect but notedirloss of profit, loss of use, and loss of
production. The exemption clause in SUPPLYTIME 19&$s tested in arbitration but the
exemption clauses in SUPPLYTIME 2005, HEAVYCON 200FOWCON 2008 and
TOWHIRE 2008 have not been tested in court atAadtordingly, the strength and clarity
of these clauses is not certain, especially wisipeet to the fact that the courts have so far
not agreed on a unanimous interpretation of core®eal loss in the context of exemption

clauses.

Eventually, it can be stated that an exemptionsgdaweeds to be worded as precise as pos-
sible in order to provide the parties with the l@ghdegree of certainty. The particularities
of the respective business are the decisive fagtodetermining which losses shall be ex-
cluded and whether it is sufficient to exclude iedt or consequential loss or to exclude
direct losses, too. Nevertheless, it must be keptind that there is no ultimate definition
of consequential loss in the context of exemptimuses but it is possible that in future

cases the courts will lay down a firmer interprietat
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