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1 Introduction 

 

1.1 The main problem 

 

A is building a ship for B. There is a written contract, it is however not registered and 

neither is the contractual object. When the construction is 97% completed A, which have 

struggled to handle his incoming claims declare bankruptcy.  

 

The question is whether B has perfection for his right in the newbuilding, in relation to the 

yard’s creditors, and thereby a separatist right in the contractual object.  

 

This question was the core of the Bomek-case1, and is also the problem addressed in this 

thesis. However in order to answer it, one must first question whether the perfection rules 

for chattels may be applied, when the option to register the contract/contractual object 

according to MC § 31 have not been used. Secondly, one must question whether there is an 

exemption for manufacturing contracts from the requirement of handover to obtain 

perfection regarding chattels. In order to illustrate the importance of the problem, I will 

also discuss the particular features of bankruptcy protection in large manufacturing 

contracts, (NF 05 and NSF 2000) and the perfection rules in relation to creditor extinction 

if the contract is registered. 

 

1.2 Aim of the thesis 

 

                                                
1 ND.1982.264.Bodø Namsrett. 
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In large manufacturing contracts there are large amounts of money involved. This urges a 

system of clear-cut rules in which the parties in these contracts easily may predict their 

legal position and secure their interests. The registration option in MC § 31, and especially 

the legal position if the option has not been used constitutes an uncertain element in an 

otherwise predictable system of rules. The specific objective of the thesis is to assess the 

state of the law if the registration option has not been used. In order to do so I will consider 

the characteristics of the manufacturing contracts, the state of the law if the registration 

option has been used, and the perfection rules for chattels. Through such a wide discussion 

I will be able to assess the main problem as a part of the system of property law.  

 

1.3 The conflict situations 

 

Creditor extinction is categorized as a part of property law, which is about the creation, 

extinction and transfer of rights2. Regarding transfer of rights in real property or chattels 

conflicts regarding incompatible rights may occur. These are known as priority conflicts, 

and may be divided into two groups. The first conflict is when two or more parties have 

acquired incompatible rights to an asset from the same person. This is referred to as a 

conflict of double conveyance. In a bankruptcy situation where there is conflict regarding 

rights in an asset, the parties in the priority conflict are the buyer and the bankruptcy estate. 

In relation to the bankruptcy estate it is common to say that the asset is on its way out of 

the estate. Secondly, conflict can occur between the acquirer and the rightful owner, where 

the rightful owner claims that the seller lacked the necessary right of disposition in relation 

to the asset. This is a rightful owners conflict, between the rightful owner and the acquirer’s 

estate. In relation to the acquirer’s bankruptcy estate, the asset is entering the estate.  

 

Creditor extinction can occur in the form of a creditor seizure, or bankruptcy proceedings, 

(bankruptcy or compulsory composition). The rules regarding creditor extinction in a 

                                                
2 Brækhus. Tingsrett S.371 
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creditor seizure and bankruptcy are usually similar. However there are differences, 

especially in relation to rights that can be registered in a property register3.       

 

1.4 Property 

 

The owner of an asset has actual and legal right to disposition over the asset in question. 

The actual right of disposition involves that the owner may use the asset in whichever way 

he would like, and deny others the right to do the same. The owner’s legal right of 

disposition allows the owner to dispose over the asset, for instance by giving it away, 

leasing or selling it. The owners right of disposition is not unlimited, but depends on what 

remedies are allowed according to the framework of national legislation. The owners right 

of disposition is considered to be all kinds of dispositions that the framework of national 

legislation have not explicitly bounded against4. In other words property rights are 

negatively defined5. The owners right of disposition is also limited by other parties 

positively limited rights in the asset. The property right in a certain case is the negatively 

defined sum of dispositions the owner has at his disposal6.  

 

In Norwegian law we have freedom of contract within the framework of mandatory 

legislation. The framework follows from statutory rules in the conclusion of agreements 

act, the satisfaction of claims act, the mortgage act, the maritime code, the property 

registration act, and so on. Further there is also non-statutory law, which is based on case 

law, theory, customs and so on. An example is the perfection rules for chattels. It is 

important to emphasize that non-statutory law also can be mandatory. For instance the rules 

regarding creditor protection are mandatory in relation to third party creditors7. Resulting in 

                                                
3 Compare MC §23 and §25. 
4 Brækhus. Tingsrett S.15 
5 Brækhus. Tingsrett S.15 
6 Brækhus. Tingsrett S.15 
7 Lilleholt. S.198. 
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that parties to a contract cannot agree on terms that weaken the third party creditors 

position.  

 

1.5 The starting point in creditor extinction 

 

The main rule for the creditors right to coverage in Norwegian law follows from the 

Norwegian Satisfaction of Claims Act 1984. § 2-28. “Unless otherwise provided by law or 

other valid provision, the creditor is entitled to coverage in any assets belonging to the 

debtor at the time of seizure, which can be sold rented or in other ways be converted into 

money”. In other words the starting point is that the creditors cannot obtain a better right in 

an asset than the debtor had9. However, there are important exemptions from this principle. 

In several situations the creditor seizure can surpass older rights in the asset in question. 

This is called creditor extinction, and is justified by the consideration to avoid creditor 

fraud10.  

 

In a conflict between a younger creditor seizure and an older right in the asset, the older 

right must be perfected to be recognized and hence not extinguished. Perfection in regard to 

creditor extinction can be obtained in three different ways depending on the nature of the 

asset; through registration, deprivation of possession, and notification, (with the exemption 

of the Mortgage Act § 3-17.1) The specific rules regarding perfection will be reviewed later 

in the thesis11.    

 

SCA § 2-2 as the general legal basis for any creditor seizure extensively limits the creditors 

possibility to take cover in the debtor’s assets. “The assets have to belong to the debtor at 

the time of the seizure”12. Right to take cover beyond SCA § 2-2 requires authority in 

                                                
8 The Satisfaction of Claims Act will later in the thesis be known only as SCA. 
9 Andenæs.Konkurs.S.48. 
10 Lilleholt. S.169. 
11 Exempt for rules regarding legal protection trough notification. These will not be reviewed in the thesis. 
12 SCA § 2-2 
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“statute or other valid provision”13. “Other valid provision” also comprise exemptions from 

the creditors right to cover in non-statutory law. Firstly, the wording indicates that the 

assets have to actually belong to the debtor, and thereby excludes assets the debtor has sold 

or has leased and so on. The estate cannot get a better right in the asset than the debtor had. 

Since there is no valid provision for exemption, the estate cannot extinguish a rightful 

owner’s (H) right in an asset that have been transferred to the debtor A pro forma14. As a 

consequence actual creditor extinction is limited to conflicts of double conveyance, (the 

conflict S-B). However, it must be emphasized that there can be a conflict between the 

creditor (B) and the rightful owner (H). In a transaction of real estate from H to A, a 

creditor B can extinguish the rightful owner’s H cancellation disclaimer, if the disclaimer 

has not been registered at the time of the creditor seizure/bankruptcy15. This problem will 

not be reviewed any further in this thesis. Secondly, there is a limitation in time. The asset 

must belong to the debtor at the time of the seizure. 

 

Further it is a condition in order to take cover in an asset that it “can be sold rented out, or 

in another way be converted into money”. This is a natural limitation as the purpose of 

bankruptcy is to turn the debtors assets into money, and split it between the creditors.   

 

1.6 Considerations of creditor extinction 

 

Creditor extinction is an exemption from SCA § 2-2 and is when a younger creditor seizure 

supersedes an older right in an asset16. Norwegian property law consists of a complex 

system of rules. In order to really understand these rules, the key lies in recognizing the 

underlying system. To see this system one must view the rules in light of words of art17 that 

scholars have introduced in legal theory. Together these words of art express a legal 

                                                
13 SCA § 2-2 
14 Rt.1935.981 (Bygland)  
15 For a more thorough presentation see: Lilleholt. (JV-1996-69.s.91) 
16 Lilleholt. (JV-1996-69 s. 70) 
17 Norwegian: Begrep 



 6 

principal with fundamental weight. However one must keep in mind that the Norwegian 

law has a thorough tradition for skepticism in the use of words of art. According to 

Norwegian law one cannot base the result of legal reasoning merely on words of art. This is 

because words of art are not interpreted equally in the different areas of law. For instance 

appearance is not interpreted equally in penal law and property law18. Legal reasoning 

based merely on words of art is known as jurisprudence of concepts and can easily result in 

circular argumentation. So if one must use words of art, as Arnholm said - “one should put 

them in quotes, which shall show that one really does not mean anything by the word and 

at least nothing wrong”19. As a consequence conclusions should never drawn from words 

of art20.   

 

These words of art are appearance, publicity and evidence21. In property law appearance 

usually means “an outer reflection of right that someone appears to be the correct person 

concerned to dispose legally”22. In this context the appearance may completely correspond 

to the disposer’s right, but it can also differ. Publicity means “that something is more or 

less available for insight from others23”, while evidence usually means “that something is 

verifiable, or that it can be controlled”24. To further describe the content of the words of art 

one must consider the specific rules. There the words of art work as a guideline in the 

system of rules.  

 

The main justification for the rules of creditor extinction is to prevent creditor fraud. 

Traditionally25, it has been discovered that when someone faces bankruptcy there are quite 

a few people the debtor wants to favor rather than his creditors. As a consequence any 

                                                
18 Norsk: Legitimasjon. 
19 Arnholm. S.31. 
20 Lilleholt.(JV-1996-69) 
21 Legitimasjon, publisitet and notoritet. In my presentation i will use Appearance, publicity and evidence as 
an exact translation, dispite his being somewhat unaccurate linguistic. However i belive it will ensure the 
most accurate presentation of norwegian law.  
22 Lilleholt. (JV-1996-69 s. 70)(My translation) 
23 Lilleholt. (JV-1996-69 s. 70)(My translation) 
24 Lilleholt. (JV-1996-69 s. 70)(My translation) 
25 Lilleholt. S.169 
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dispositions that lesser the creditors right to cover must be controllable or verifiable in 

respect of the time of, but also content of the acquisition. Hence, the transaction must have 

evidence to not be extinguished by the creditors26. This constitutes the core in the rules 

regarding creditor extinction.  

 

That the transaction is public is not directly relevant in creditor extinction. However 

publicity regarding acquisitions may be relevant to a creditor with an unsecured claim. If 

the debtor starts selling or mortgaging his assets, or if other creditors claim disbursements, 

it may be a good indicator for the unsecured creditor to start recovering his claim. That this 

is a recognized consideration in property law27 can be illustrated by the void in bankruptcy 

rule in the SCA act § 5-8. The creditor can claim bankruptcy proceedings with the debtor, 

and according to the SCA § 5-8 make any disbursements claimed later than three months 

before the filing date28 have no effect towards the bankruptcy estate. 

 

Appearance is not relevant in creditor extinction, as opposed to in extinction, which require 

good faith. Then the question of extinction is whether the acquirer B is in good faith, based 

on the outer reflection of right (appearance) of the disposer A. Still, the debtor’s 

appearance is not completely without relevance in creditor extinction. The creditor can 

consider the debtor’s outer reflection of being wealthy when granting unsecured credit. 

This can be illustrated by the fact that in all business in where the contractual object is 

delivered prior to payment, it is common to do a credit check on the buyer to consider his 

general financial situation. However, the creditor has no knowledge of to what extent the 

debtor is indebted to other creditors. As a consequence the debtor’s credit appearance is not 

a considerable consideration in creditor extinction29.  

 

                                                
26 Brækhus. S.499-517. 
27 Lilleholt. S.171 
28 The satisfaction of claims act.§1-2. The filing day in bankruptcy is the day when the pleading to file 
bankruptcy which was acted upon arrived at the court.    
29 Lilleholt. S.139-141. 
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An important element to consider when interpreting property law is the consideration of 

consequence and system in the rules30. Property law are known to be particularly complex, 

as a consequence the system and consistency in the rules becomes a consideration in it self 

when interpreting legal materials31. In all areas of law consistency and system in the rules 

is important because it enables the public to predict their legal position. However it can be 

argued that it is particularly important in property law due to the particularly complex 

system of rules, and that it should be given additional weight when interpreting this area of 

law as opposed to others32.  

 

1.7 Structure of the thesis  

 

In chapter 2 I will present two of the most common standardized contracts: NSF 2000 and 

NF 05, in a creditor protection perspective. The aim is primarily to illustrate the problems 

that arise in these contracts in relation to bankruptcy or creditor seizures. The remaining 

part of the thesis will generally address the most interesting problems that arise in NSF 

2000 and NF 05 more thoroughly. In chapter 3 I will present the rules for perfection 

through registration in the ship register/ship building register. To illustrate the special 

features of he rules in the MC I will compare them to the perfection rules for real property. 

In chapter 4 I will assess whether one can fall back on the perfection rules for chattels if the 

option to register the ship building contract/contractual object has not been used according 

to MC § 31. In chapter 5 I will present the perfection rules for chattels, and especially 

question whether there is an exemption from the handover requirement for manufacturing 

contracts, and if that is the case, the extent of this exemption.      

 

 

                                                
30 Lilleholt. JV-1996-69. 
31 Lilleholt. JV-1996-69 
32 Cf. Statements of the court in Rt.1998.268(Dorian Grey).Lilleholt. S.32. 
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2 Creditor protection in manufacturing contracts 

 

2.1 Overview 

 

In this chapter creditor security in NSF 2000 and NF 05 generally will be presented. To 

ensure the outlay in chapter 2 is as perspicuous as possible, I will presuppose that there is 

no exemption from the requirement of handover in manufacturing contracts. There is a lot 

of money involved when building a ship or an oil platform. This makes it important for the 

buyer involved to secure his interests against the yard’s bankruptcy or creditor seizure. This 

can be done in many different ways. However in this presentation the security measures 

available to NSF 2000 and NF 05 will be focused. The reason I choose these two standard 

contracts, is that they are based on the two most common types of buyer’s security. NSF 

2000 is based on protection through bank guarantee. Bank guarantees secure the buyer’s 

down payments, which is normally sufficient in ordinary ship building contracts. NF 05 on 

the other hand is based on the buyer registering as owner in the ship building register. 

Registration protects not only the buyer’s down payments, but also the right to the 

contractual object itself. Hence, in case of the yard’s bankruptcy, the buyer can move the 

contractual object to another yard to be finished. This is important because in the large 

building projects that NF 05 is meant for, one contract is usually only a small piece of a 

large puzzle. Specific performance is therefore of outmost importance33.  

 

The buyer finances the newbuilding through at least six34 down payments35. This is one of 

the typical features of manufacturing contracts. For each of the agreed down payments the 

buyer does not actually receive anything tangible in return. In other words, reciprocity in 

                                                
33 Kaasen.Petroleumskontrakter.Art.22 
34 NSF.1981.§4. 
35 Usually there are many down payments in fabrication contracts within the petroleum industry. Monthly 
payments are common. Knut Kaasen.Petroleumskontrakter. 
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the transaction is not fulfilled and the buyer is per definition granting the yard a loan36. In 

this situation the starting point is that the buyer would be in the same position as any of the 

yard’s other unsecured creditors in case of the yard’s insolvency37. As a consequence it is 

of the outmost importance for the buyer to secure his down payments, but also his interest 

according to the contract.  

 

2.2 Creditor protection in NSF 2000 

 

The main rule according to NSF art III is that the yard arranges a bank guarantee to secure 

the buyer’s down payments according to the contract. Then the yard has the property in the 

newbuilding until delivery. In this arrangement the buyer’s down payments are protected. 

However, the buyer has no separatist right to the ship it self, exceeding his contractual right 

to have the ship delivered according to the agreement. If the yard register their property in 

the contractual object, then this registration act also register the buyer’s contractual right to 

the ship, cf MC § 31.1.  

 

The question is whether the buyer is protected in the yard’s bankruptcy if his contractual 

right in the ship is registered in the ship building register. (Contractual right, as opposed to 

property right)  

 

Meland38 refer to RG 2003.514 and argues that the buyer’s right according to the contract 

is protected in such case. However, a right must either be a property right or a mortgage 

right to be protected in bankruptcy. The buyer’s right according to the contract is neither a 

property right nor a mortgage right. Resulting in that it is not protected in the contracting 

party’s bankruptcy, regardless of being registered. Registration of the buyer’s contractual 

                                                
36 Reservation:The interest doctrine, and the exemption for manufactoring contracts.See.Andenæs. Konkurs. 
Chap 19.  
37 The exemptions will be reviewed later in the thesis. 
38 Meland. S.175 
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right only protects him from the yard selling the ship to a third party outside bankruptcy39. 

In RG 2003.514 the buyer was registered as owner of the newbuilding, this case is 

therefore irrelevant to this problem.  

 

In order to have a separatist right in the ship in the yard’s bankruptcy the buyer’s right must 

be registered in the register of ships, (with the exemption of perfection according to the 

rules for chattes). According to NSF 2000 art. XI. “The buyer is entitled to let the contract 

and the ship under construction register according to the rules of the MC”40. If the parties 

as an exemption have agreed that the buyer is the owner during the construction, he can 

register his property in the newbuilding. This is a condition to have a protected right to the 

ship it self in the yards bankruptcy. This follows from the SCA § 2-2. As the ship is not 

property of the yard, it is not part of the yard’s bankruptcy estate. It should be mentioned 

that the buyer also could secure his right to the ship by registering a security interest in the 

newbuilding. Cf. MC § 41 cf. § 42, § 43. Moreover a mortgage or any other charge on the 

ship according to MC § 41 also attach to the ship’s separatist parts and appurtenances 

according to MC § 4541.   

 

In the buyer’s view it is obviously more desirable to have the property right in the 

newbuilding in addition to the bank guarantee. This especially the case in a rising market 

were the market price is likely to be higher on delivery, than when the contract was 

concluded. In case of the yards bankruptcy the buyer could move the hull to be finished at 

another yard, thereby secure his surplus of the project. Moreover, from a commercial point 

of view it could be particularly important to have property right in the newbuilding in a 

rising market. The price the yard ends up paying for materials could be considerably higher 

than what was taken into account when the contract was concluded. The market for raw 

materials like steel is extremely volatile, and could vary considerably during the 

construction time, which could be several years. It is clear that a yard will include a certain 

                                                
39 Knutzon. S.33. 
40 My translation. 
41 Bull.Falkanger.Brautaset. S.128. 
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margin when entering their bid, but due to heavy competition between the yards, this 

margin will be pushed to the limit in order to increase their chances of securing the 

contract. As a consequence the risk of bankruptcy in the yard is present also in a rising 

market. Hence, it becomes important for the buyer to secure not only his down payments, 

but also his positive contractual interest.  

 

According to NSF 2000 XI the yard is entitled to mortgage the newbuilding and 

corresponding materials to secure the construction loan. This applies regardless who has 

the property right in the newbuilding. The mortgage will normally be on first priority42. 

Mortgaging of the newbuilding is regulated in MC § 41.3 and MC § 42. The scope of the 

mortgage right is regulated by MC § 43 and MC § 45. The security interest thereby also 

attach to the ship’s separatist parts and appurtenances43. If the buyer is registered as owner 

he must give his consent if the yard shall be able to encumber the newbuilding, cf. MC § 

22. When the NSF standard formula is agreed, than this must be considered as consent to 

encumbrance. In that case the provision could constitute a risk to the buyer’s financial 

security. Especially if the buyer lacks a bank guarantee to secure his down payments he is 

in a very unsecured position44. The rule is a natural consequence of the security 

arrangement in NSF 2000, were the buyer is protected by a bank guarantee, while the yard 

has the property right in the newbuilding and thereby can encumber it.  

 

If the buyer’s right is not secured by a bank guarantee he should at least get a mortgage in 

the ship to an amount sufficient to secure his down payments with priority above the 

construction loan45. However, when the buyer is not secured by a bank guarantee it is 

usually because he is registered as the owner of the newbuilding. As registered owner the 

buyer cannot register a mortgage bond for his own benefit. The mortgage default securing 

the construction loan is on the other hand a lien securing the claim of a third party.  

                                                
42 Knutzon. S.33 
43 Bull. Falkanger. Brautaset S.128. 
44 Knutzon.Nordisk Medlemsblad.1984.nr.17.S.34 
45 Cf. MC §41. 
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Therefore the parties can agree that the lien securing the construction loan shall have 

priority after the buyer’s right46.  

 

A specific problem arises if the hull is manufactured abroad. Then registration in the ship 

building register will not provide protection until the hull arrives in Norway, cf § 31. The 

hull under construction abroad will not be protected by registering the ship building 

contract in the Norwegian ship building register. This as in the ship building register there 

can only be registered ships that are under construction in Norway. In this situation the 

parties must register the hull under construction in the foreign register, and the mortgagee 

must accept registration of his lien in this register as sufficient security47. The time period 

from the delivery of the hull in the foreign yard until the hull arrives in Norway constitutes 

another problem. The towage can last for several weeks. The hull must be deleted from the 

foreign ship building register before delivery can take place. Even though the building 

contract is registered in the Norwegian ship building register it is not decided in case law 

whether registered mortgages have perfection before the hull arrives in Norway. In this 

period one can depend on pledge lien constructions to obtain perfection.  

 

2.3 Creditor protection in NF 05 

 

The security arrangement according to NSF 2000 is somewhat different than the 

arrangement In NF 05 and NKT 05. According to NF 05 art 20.2 it is presumed that the 

company pays the supplier as the work progresses, and at the same time gains the property 

in the object of the contract. Cf. art 22.1. This provision is excessive, as the parties cannot 

agree upon conditions that weaken the position of third party creditors48. It should be noted 

that this is parallel to the transfer of ownership if the company is registered as owner, cf 

MC § 31 cf. § 25. Hence, it could be practical to display the rule in the contract. However, 

                                                
46 Knutzon. S.34 
47 Meland. S.176. 
48 Lilleholt. S.198. 
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whether it display the mandatory legislation if the company is not registered as owner is not 

certain. This will be further discussed in detail in chapter 3.  

 

According to art 22.3 the company is entitled to register as owner of the contractual object, 

the deliveries of the company, materials and the contract in the ship register. Further from 

art 22.2 it follows that the contractual object and materials the company have property right 

in shall be free from all encumbrances, except for any in which the company is liable. This 

rule is necessary in order for the company to have sufficient protection with only registered 

property right to the contractual object. This solution is different from the one in NSF 2000 

XI. This is because NF and NKT have registration as the company’s main security measure 

according to the contract while in NSF the buyer’s right is protected by bank guarantee. 

When the supplier cannot encumber the contractual object during the building process he 

loses an important measure for financing the materials and the construction as it progresses. 

However this solution was chosen because NF and NKT are designed for projects where 

the yard is constructing only a part of a large puzzle. Then registration is just as important 

for securing specific performance49 as for securing the down payments. Still, it is important 

to emphasize that art 22.2 only regulate the relationship between the company and the yard, 

and not the relationship to a third party which has right in the contractual object in conflict 

with this rule50. If the third part right is an execution lien then the problem is regulated by 

MC § 31 cf. 23 (the same rule as in art 22.1). However, if the supplier voluntary has 

encumbered the contractual object or the materials in breach of art 22.2 then the problem 

are solved according to the rules regarding extinction in good faith, cf. The law of 

extinction in good faith § 1. According to art 21.1 the supplier is also obligated to supply a 

bank guarantee as security for his possible liability towards the company. In practice this 

usually constitutes between 5 % and 25 % of the purchase sum51. This arrangement is only 

meant as a supplement to the security provided through registration, primarily as protection 

from defects in the performance.  

                                                
49 Norsk: Naturaloppfyllelse.  
50 Kasen. S.542. 
51 Kasen. S.525.  
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The purpose of the security measures in NSF and NF are very different. As mentioned, this 

is an expression of what it is important to protect in each standard contract. The specific 

performance in NF 05, opposed to primarily the down payments in NSF 2000. Further 

these are just standard contracts that the users usually change to a great extent in each 

individual agreement. This as one require different security based on who provides the 

financing, how the market is and who is actually purchasing the ship or offshore 

installation. Still, it is the same measures that are used individually or in combinations. The 

standard contracts are governed by mandatory background legislation. As a consequence 

the further discussion will focus on the presentation of these rules.      

 

3 Creditor protection by way of registration 

 

3.1 Introduction 

 

3.1.1 Overview 

 

The action, if any, which is required in order to protect a buyer of a right against later 

creditor seizures from the seller’s creditors is referred to as an act of perfection. Perfection 

in relation to property rights can be obtained in three ways: registration in a register, by 

depriving the holder of actual possession and by notification52. In this chapter I will focus 

on registration. The rules regarding perfection by way of registration are found in the MC. I 

will not only present the rules, but also compare them to the rules in the Land Registration 

                                                
52 In regard to security interests there are also other ways to obtain perfection. See the mortgage act.§3-17. 
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Act of 1935. Shipping is a unique international business, and I will examine how this may 

have affected the priority rules in the MC as opposed to the registration act. The 

registration rules are relevant in relation to the main problem of the thesis because the 

buyer have an option to register his property right according to MC § 31. When a 

professional buyer easily and effectively can secure his interest, then that constitutes a very 

important factor in determining whether he should be protected if the registration option 

has not been used. Further, the presentation of the registration rules shall illustrate how the 

legislator has used consistency and system in the rules as a factor in property law. This is 

relevant to determine how system and consistency can be used as a factor when assessing 

whether the perfection rules for chattels can be applied if the registration option in MC § 31 

has not been used, which is the main problem of the thesis.  

 

3.1.2 The different types of legal registers 

 

There are several classes of registers regarding rights in assets. The difference between the 

classes of registers, depend on to what extent the register provide legal protection. The 

most important kind is property registers53. According to the mortgage act § 1-1.4, a 

property register is register of rights which ownership and in principle all encumbrances in 

register able assets can be registered. It is “arranged according to the assets in which rights 

are concerned”. To register a right in a property register will protect the right in question 

against non-registered third party rights, and registered rights registered later than the initial 

right. This applies regardless of the kind of right and regardless the type of the third party, 

with the exemption of rights arising directly from enactments. Examples of property 

registers are: The Real Property Register54, the Ship Register and the Aircraft Register.  

 

There are also other legal registers. This is an aggregate group of registers that provide 

perfection in some but not in all third party conflicts. An example is the Patents Register. It 

                                                
53 In Norwegian: real register cf. Mortgage act§1-1.4.  
54 Grunnboken 
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provides perfection only in relation to credit seizures and double conveyance conflicts. 

Another example is the Chattels Register, which is a register for security interests in 

chattels. By registering a security interest in the chattels register the holder of the security 

interest is protected from other security interests that is not registered, or registered after it. 

However the holder is not protected from a sale of the asset itself or a pledge based on 

possession, cf The Mortgage Act § 3-1, cf § 3-2. (There is one exemption55). This is a 

consequence of the fact that the Chattels Register as opposed to property registers, do not 

provide conclusive evidence of the rights in the asset, and perfection for chattels can only 

be obtained through possession56. 

  

3.1.3 Justification of registration of rights in property registers 

 

Registration of an older right in a property register will always provide protection against a 

younger creditor seizure, as well as against any other third party right that is registered later 

than the original right, (with the exemption of MC § 25). In the light of the evidence and 

publicity provided through registration this is a very nearby solution. The registration 

makes both the time of occurrence of the right, and to some extent the content of it, 

verifiable. Hence, registration provides evidence in relation to the transaction. Through 

evidence regarding the transaction, the registration rules effectively remedies creditor 

fraud, which is the main consideration behind rules allowing a creditor to extinguish 

another successor’s right in an asset. However, it should be mentioned that to avoid 

creditor fraud the registration rules are also supplemented by the avoidance rules in the 

Satisfaction of claims act57.   

 

Although registration in a legal register gives the owner of a right extensive protection, the 

rules have weaknesses. Firstly, it does not matter if a transaction certainly can be verified, 

if it is not registered, then the other right will be extinguished. For example an old right to 
                                                
55 The exemption is motor vehicles RTA§ 15 Cf. §16. The mortgage act. §5-5. Moreover, §§ 3-8 and 3-17  
56 Lilleholt. (JV-1996-69 s.84) 
57 SCA. Chap.5 (Spes.§5-8) 
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use a property will be extinguished if it is not registered, regardless of whether the 

contractual basis can be documented, as well as continuous usage. However, this is to a 

certain degree remedied by the fact that some statements in theory and case law assume it 

is possible to obtain acquisitive prescription58 of perfection59. The core of their reasoning is 

that a rightful owner should not be situated worse than someone who is not owner but gains 

ownership through acquisitive prescription. However, there is opposition among scholars60 

against the registration act § 21.2 being interpreted this extensively. This is also supported 

by case law in Rt.1996.918. Hence it is not possible to obtain perfection through acquisitive 

prescription. 

 

Secondly there is a weakness that one always run the of risk human or technical failures in 

the registration system. If there are failures in the registration system, one risks suffering 

extensive losses. Since one is relying on external sources in determining whether there are 

any encumbrances to an asset there is always a risk of failures that weakens the appearance 

and evidence of the register. This is however to a certain extent remedied by the MC § 37. 

According to this paragraph, A is entitled to compensation from the government if he has 

suffered a loss due to a registration error and is without blame. There is a parallel rule 

regarding real property in the land registration act. § 35. In order to present a more 

thorough analysis on registration of rights in property registers, one must assess the 

substantive rules. In the further presentation I will briefly present the Norwegian ship 

registers, and thoroughly present the rules for establishment of perfection.   

 

3.2 The ship registers (NOR/NIS) 

 

3.2.1 Overview 

 

                                                
58 Hevd.  
59 Rt.1995.205.Brækhus. S.571. 
60 Marthiniussen. (JV-2003-264) 
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A ship is identified by the flag it fly’s. Which flag they fly depend on in what country’s 

ship register they are registered. In Norway we have two different ship registers. The 

Norwegian ship register (NOR), and the Norwegian international ship register (NIS). 

Registration of a ship has both private and public aims. The first is to ensure that the owner 

of the ship is properly identified so that official directives and possible enforcement actions 

can be addressed to the right party. The other is to work as a register for legal rights in the 

ship. The registers are separatistd in the way that they have different legal basis. NOR has 

its basis in the maritime code, and NIS in the NIS act. In the last 20 years the legislator has 

harmonized these rules so that they are nearly identical61. As a consequence I will focus my 

discussion on the presentation in the maritime code.  

 

Norway has traditionally been a country that has imposed strict conditions for registration 

in the ships register, and at the same time requiring ships satisfying those conditions to be 

registered in the Norwegian register. However this has to a large degree been changed. The 

two ship registers have different conditions for registrations. As this presentation will focus 

on the property law problems in manufacturing contracts, I will not go into the specific 

conditions for registration in NIS/NOR. 

 

3.2.2 The ship building register 

 

The ship building register is a sub-section of the Norwegian ship register. According to MC 

§ 31 ships under construction can be registered on request of the owner and ship building 

contracts can on request of the buyer be registered in the ship building register. The only 

prerequisite is that the ship will be more than 10 meters long62. When a contract is 

registered this registration will also include the buyer’s contractual right to the 

newbuilding63. According to MC § 31.3 the rules regarding registration of rights in ships 

                                                
61 Thor Falkanger, Hans Jacob Bull Lasse Brautaset.Scandinavian maritime law.The Norwegian perspective. 
Second edition.2004.Chap.2.S.63. 
62 MC.§31. 
63 Knutzon.Nordisk Medlemsblad.1984.nr17.S.34 
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applies correspondingly to registered ships under construction and registered ship building 

contracts. The same applies for the assets that can or shall be registered in the ship register 

that are not considered to be ships. See 2.3.3.5. The rules regarding registration of ships in 

chapter 2 in the MC apply correspondingly to registered ships under constructions and ship 

building contracts as far as they are fit, cf. MC § 31.364.   

 

The characteristic that makes the ship building register unique in comparison with other 

legal registers is that registration is voluntary. This complicates the legal regulation of a 

ship under construction. The legal basis when the contract or newbuilding has not been 

registered will be extensively discussed in chapter 3.    

 

3.3 Perfection  

 

3.3.1 Introduction 

 

The rules regarding perfection in relation to rights in ships are to a large extent equal to the 

rules regarding perfection of rights in real property. However there are important 

differences. Especially due to the international characteristics of shipping a more advanced 

system of registration was required65. As a consequence it is recognized that there are 

significant differences between the rules regarding registration in real property and ships. 

One can always question the system and consistency in the rules when two parallel 

registers are regulated by different rules. In this chapter I will present the priority rules in 

the maritime code and especially question the rules that differ from the rules in the 

registration act.  

 

                                                
64 MC§313.Sub-section.The rules in§11.4,§12.2,§13,§14.1-4,and §§15-27 applies correspondingly as long as 
they fitt.  
65 Opinion.Thor Falkanger. 
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The relevant problem is whether the differences in the MC and the registration act can be 

justified by the special features of international shipping  

 

3.3.2 What can be registered 

 

According to MC § 20 “In the ship register it can be registered documents that is to 

establish, alter, transfer, encumber, confirm or revoke a right in a registered ship”66. This 

implies that registration of rights may take place to the same extent as the recording of 

rights in real property. Deeds, purchase contracts, purchase options, mortgages and 

negative pledge agreements can be registered. However there are two exemptions 

according to § 20.2 sentence. Documents regarding leasing or chartering of a vessel, so-

called charter parties cannot be registered. The rationale behind this is that it would have 

been impossible to obtain court decision for the specific performance of the charter party. 

Further it is considered to be an undesirable situation that a ship would be forced to 

perform a charter party under the threat of a daily fine. For a straight bareboat charter party 

the concerns are somewhat different, but it would be difficult to distinguish some bareboat 

and time charter parties, the exemptions therefore also covers bareboat charter 

agreements67.       

 

The second exemption is that maritime liens in a ship cannot be registered. A maritime lien 

is a statutory lien that is automatically created to secure certain claims related to the ship, in 

the ship itself, cf. MC § 51. The argument for denying maritime liens to be registered with 

a ship in the ship register is that the register would not provide conclusive information 

about the maritime liens claims. To illustrate; if there has been a collision, have any 

maritime lien claims arisen? If that is the case, then how many, and to what amounts?68   

 

                                                
66 My translation  
67 Thor Falkanger, Hans Jacob Bull Lasse Brautaset.Scandinavian maritime law.S.65.  
68 Falkanger, Bull, Brautaset.S.65 
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3.3.3 The material perfection rules 

 

3.3.3.1 Overview 

 

Perfection is established by registration of the right in question in the ship register. The 

statutory authority follows from MC § 20. “In the ship register it can be registered…  

right(s) in a registered ship”. However MC § 20 must be viewed in the light of the priority 

rules in MC §§ 23-25. The rules regarding perfection of rights in ships are as mentioned to 

a large extent parallel to the rules regarding perfection of rights in real estate in the 

Norwegian Registration Act. The relevant problem regarding establishment of legal 

perfection is; when must registration have taken place at the latest in order to be protected. 

This depends on the nature of the contending right.  

 

3.3.3.2 The contending right is an execution lien.  

 

The main rule regarding perfection in relation to credit seizures in a ship follows from MC 

§ 23. According to the first sub-section “registered rights pass non registered rights” and 

according to the second “if several rights collide then the first right to be registered in the 

property register will prevail”. It is the exact time of the registration that is decisive for 

which right that prevails. This differs from the rules regarding real property, where an 

acquisition by way of contract must be registered the day before the contending execution 

lien to prevail69. Before 1992 the rules in the Maritime Code where parallel to the rules in 

the registration act on this point. However they were changed to ensure legal unity with the 

NIS register when the NOR and NIS was restructured in 199270.71. When the NIS register 

was established in 1987 the lawmaker wanted the exact time to be decisive for perfection in 

relation to execution liens. The rationale behind this is that there is no reason an owner of 
                                                
69 The Norwegian registration act §20 
70 Op.prp. Nr. 41 (1991-1992).   
71 FOR.1987-06-26 nr.554 §20. OPPHEVET. 
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an execution lien should be in a better situation than an acquirer by way of contract. 

However, consistency and system in the rules are especially important in property law.72 

Therefore it can be a basis for criticism if the lawmaker deviates from the system, without 

proper reasoning. However, the system of the maritime code is more advanced, and the 

solution of priority by time is easier to implement in the MC than for the extensive group of 

rights in the real property register, therefore this solution was chosen. Further the 

requirement of an advanced system with time priority regarding the registration of rights 

was a necessity in order to provide a competitive registration for international tonnage.   

 

The third sub-section specifies the priority system further as the “rights that are registered 

at the same time are equal”, but that “execution liens surpasses acquisitions by way of 

contract” and if “several execution liens are registered at the same time the oldest will 

prevail”.  

 

3.3.3.3 The contending right is a bankruptcy or a “compulsory composition”73. 

 

Regarding bankruptcy or compulsory composition registration is only required to protect a 

voluntary acquisitioned right. The right in question must be registered the day before 

bankruptcy is opened74. This rule is equal to the one in real property. Hence “Voluntary 

acquisitioned right” must be interpreted equally as “right by way of contract” in the 

registration act § 2375. What is required for an execution lien to be protected in the debtor’s 

bankruptcy is not regulated in the MC, nor in the in the registration act regarding real 

property. Here the rules of registration must be viewed in the light of the avoidance rules in 

the SCA. According to the SCA § 5-8 cf. § 5-1076 an execution lien registered with the 

                                                
72 Rt.1998.286 (Dorian Grey) 
73 Tvangsakkord is a composition of creditors where minority of the creditors have been forced into debt 
arrangement by the majority of creditors. Cf. The Bankruptcy act chap.6.   
74 SCA § 1-4.3. The opening of the bankruptcy is when the order to open bankruptcy proceedings is granted.  
75 Andenæs. S.187.Cf. Rt.1998.268.  
76 Satisfaction of claims act.§5-10. In this chapter a disposition is not considered performed until it is 
perfected.  
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debtor later than three months before the filing date77 has no legal effect towards the 

bankruptcy estate. In reality, this is not a perfection rule, but a rule regarding distribution in 

the bankruptcy. If a creditor gets an execution lien registered close to the bankruptcy, there 

is usually no reason for him to prevail over the rest of the bankruptcy estate.78 Without 

SCA § 5-8 the debtor’s creditors would be forced to follow an initial creditor seizure to 

secure their interest if they know the debtor could be close to bankruptcy. This would lead 

to more bankruptcies, and unfortunate random distribution in the bankruptcy estate.  

 

SCA § 5-8 is in reality a void in bankruptcy rule as opposed to a perfection rule. This can 

be illustrated by that a younger right by way of contract is protected from the estate, but 

must respect a younger execution lien. The right by way of contract is registered before the 

opening of the bankruptcy, but after the registration of the lien. If § 5-8 where a perfection 

rule, this would be a so-called impossible priority conflict. Where one would consider the 

considerations behind the perfection rules to decide which right should prevail. But in this 

case the void in bankruptcy of the execution lien is in the benefit of the bankruptcy estate, 

not for the benefit of the contractual right. Hence, the holder of the execution lien will 

prevail. This understanding is based on the argumentation in RG 1987.31279.      

 

3.3.3.4 Exemptions from the priority rules 

 

Exemptions from the priority rules are regulated in MC § 24. These rules apply equally if 

the contending right is an execution lien, a bankruptcy or a compulsory composition. The 

first sub-section is only relevant for extinction in good faith, and hence not for creditor 

extinction. The second sub-section states that rights based on statutory authority, do not has 

to be registered to have perfection in relation to third party rights. This rule must be seen as 

an expression of statutory rights having absolute evidence, and to some extent publicity. 

                                                
77 Norwegian: Fristdagen. The filing date of the bankruptcy is the day when the request for opening of 
bankruptcy, that was acted upon, arrived at the court. 
78 Lilleholt. S.181. 
79 Lilleholt. S.181. 
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Further the consideration to avoid creditor fraud does not apply in relation to statutory 

rights.  

  

According to § 24.3 there is an exemption from the priority rules regarding reservations in 

the contractual object at the time of the transfer. For instance may the seller have made a 

reservation of the property right in the asset to secure the remainder of the purchase sum80. 

Such reservation will prevail in relation to rights excreted by the new owner, as long as the 

reservation is stated in the buyer’s bill of sale, or is registered no later than the bill of sale. 

If the buyer’s creditors have acquired an execution lien in the ship, and registered it on 1st 

August, then the seller’s reservation in the bill of sale, which is registered 1st September, 

will prevail. If there are several rights derived from the seller the relationship between them 

are regulated in § 23. This rule corresponds to the rule regarding real estate in the 

registration act81.  

 

Further there is a rule regarding the entity financing the ship. If the financier acquires a 

security interest to secure his credit performance, and it is registered the same day as the 

document of authority at the latest, it is protected from previously registered execution 

liens from the new owner’s creditors. The rationale behind this rule is that the entity 

financing the purchase of the ship must have a fully secured mortgage without having to 

rely on the full co-operation of the seller. Without this rule the financier is not even secured 

if his mortgage is registered simultaneously with the transfer of ownership. He risks getting 

priority behind an execution lien entered at the same time, or if the seller reaches 

bankruptcy the same day. This rule is an expression of the outmost importance of the 

mortgage in ship purchase contracts. Especially due to the development towards arranging 

ship owning companies in several one-ship-companies it is important to protect the 

financer from a sellers unexpected bankruptcy. Moreover this rule is supported by the 

consideration of making the register competitive in international shipping. It would not be 

very desirable for banks to finance the purchase of ships registered in NIS/NOR if their 

                                                
80 In that case the reservation must be created according to the rules of the mortgage act. 
81 The Norwegian registration act. §21.3.1.Sentence. 
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mortgage was not sufficiently secured, and particularly if other registers could provide such 

security.  

 

In relation to real property there is a similar rule regarding security of financing a purchase 

in a forced sale82. However there is no equivalent rule applicable to an ordinary sale of real 

property. Viewed in light of the day- priority rule in the registration act § 20 this is 

somewhat strange, as the financer is positioned even weaker than in the main rule of the 

MC. Considering that the financiers in a real property sale have the same uncertainty 

ensuring their mortgage lien as the financier of a ship, one could think that there should be 

an equal rule in the registration act. This would improve the financier’s position in securing 

his mortgage, and improve the financial safety in real property transactions. Further, it 

would improve the consistency and system in the property rules, as there would be parallel 

rules for ships and real property. When such a rule does not exist regarding real property, it 

is probably rather due to the special features of international shipping that make the rule 

necessary in relation to ships. The risk of bankruptcy is not as pressing without one-ship 

companies, and the extensive liability a ship owner may be exposed to. Also the land 

register has no competition from other legal registers. As a consequence it is possible that 

the lawmaker is more reticent in making rules that protect against a somewhat theoretical 

risk.          

 

According to § 24.4 the rules in MC § 24.3 applies equally when a ship is initially 

registered. Regarding delivery from a foreign yard or a foreign seller, registration can take 

place prior to delivery, cf. MC § 14.5. Then registered rights in the ship are considered 

registered at the time and day of the delivery. Further, according to § 24.4 rights transferred 

from a foreign register according to the MC § 74, have priority above all other 

encumbrances, with internal priority according to the registration in the foreign register.  

 

According to § 24.5 the registration rules do not apply in relation to transfer of a lien, or a 

pledge of a lien tied to a negotiable promissory note according to the promissory notes act 
                                                
82 The Registration Act. §21.3.Sub-section.2.Sentence.Cf: Norwegian enforcement act. §11-33.2 
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§ 11.2. Then priority and perfection are regulated by the rules regarding claims and the 

mortgage act’s rules regarding pledges in securities83.84 This rule has a parallel rule in real 

property85. In retrospect it should be explicitly mentioned that an execution lien in a 

maritime lien must be registered to have protection.  

 

3.3.3.5 Perfection in ships under construction, ship building contracts and other 

structures that can or shall be registered in the ship register 

      

The rules regarding registration of ships in chapter 2 in the MC apply correspondingly to 

registered ships under constructions and ship building contracts as far as they are fit, cf. 

MC § 31.386. The same applies for the other structures that can or shall be registered in the 

ship register. This also applies for structures that cannot be considered ships according to 

MC § 3387, solid structures under construction for exploration or exploitation of natural 

resources according to MC § 39, and drilling platforms or other similar floating structures 

according to § 50788. The situation when a ship under construction, a ship-building contract 

or other contract can be registered, but the opportunity has not been used is not regulated in 

the maritime code. However I will thoroughly go into the state of law in this situation in 

chapter 3 of the thesis.  

    

 

                                                
83 The Mortgage Act. §3-2.  
84 Gyldendal rettsdata. MC §24.5  
85 Registration act. §22.  
86 MC§313.Sub-section.The rules in§11.4, §12.2, §13,§14.1-4,and §§15-27 applies correspondingly as long 
as they fit.  
87 MC§31.3.The rules in§11.4+5, §12.2, §§13-30 applies correspondingly as long as they are fitting. 
Regarding structures mentioned in 1.MC §31.1+3, and §32 also applies correspondingly.  
88 MC. §507.2.Sub-section. The structures are considered to be ships, hence the rules in 
MC.Chap.2,3,4,5,6,7,8,9,16,18,19,20 applies correspondingly. (With mentioned exemptions).  
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4 Perfection if the contract/contractual object is not registered 

 

4.1 Introduction 

 

This chapter constitutes a part of the main problem of the thesis. According to MC § 31 it is 

voluntary to register a ship building contract or a newbuilding. As long as the option to 

register has been used the priority rules of the MC apply equally as for operational ship 

registered in NOR/NIS89.  

 

The question is however whether the buyer must use the registration option in order to 

have a protected right in the newbuilding or whether they can apply the perfection rules for 

chattels.    

 

The problem is not regulated in the MC, and only sparsely covered by case law. The 

starting point in this discussion must be taken in case law, and to compare this with the 

legal theory. The definition of chattels is all objects that are not real property. Ships or 

platforms under construction are thereby per definition chattels90. So if the registration 

option has not been used it is a nearby solution to apply the perfection rules for chattels. To 

apply the perfection rules for chattels was also the solution chosen in the only decision so 

far on this matter, the Bomek-case91. The decision was appealed, but the dispute was 

resolved by way of a settlement before there was a new decision. The courts solution has 

wide support in legal theory92. If it is possible to apply the perfection rules for chattels, then 

registration is not a necessary condition for the buyer’s property right in the contractual 

                                                
89 Meland. S.175 
90 Ships or platforms under construction are register able chattels, cf § the mortgage act. §3-3, cf. MC §22 cf. 
§31, Cf §507. 
91 ND.1982.264 (Bodø Namsrett) The court applied the interest doctrine and redjected that the buyer had a 
separatist right to the moduel.  
92 Selvig ND.1982.s.X111,Kruger. S.136-137.Lilleholt. S.199.  
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object.  It should be emphasized; it is only the court’s solution to apply the perfection rules 

for chattels that has wide support in theory, not the entire decision.  

 

In the following I will question whether the nature of the property right in the contractual 

object impose restrictions on the applicability of the perfection rules for chattels, and 

generally discuss whether the chattels rules can be applied if the contractual object is not 

registered. 

 

 

4.2 Whether the perfection rules for chattels is applicable if the contract is not 

registered  

 

4.2.1 Introduction 

 

This problem can be approached from several angles. The consensus in theory is that one 

should generally question whether it is possible to apply the perfection rules for chattels if 

the contract/newbuilding is not registered. Then the discussion should be based on the 

statements of the court in the Bomek-case and the theoretical presentations of Falkanger, 

Kaasen and Andenæs93. Another angle that has not been discussed in legal theory 

previously is whether the buyer’s property right in the contractual object is a security 

interest. This would give the result of the mortgage act being applicable. According to MC 

§ 41 a security interest in a ship/ship building contract must be registered in the ship 

register to obtain perfection. Applied on the buyer’s property right in the contractual object; 

the buyer must register his property right or security interest in the contractual object to be 

protected in the yard’s bankruptcy. The result may be that one cannot apply the perfection 

rules for chattels if the buyer is not the registered owner or mortgagee. In my presentation I 

will start by discussing whether the buyer’s right in the newbuilding is a security interest. 

                                                
93 Kaaasen. S.539.Andenæs. S.185.Falkanger. S.626. 
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Secondly, I will discuss the general angle in line with legal theory. In this discussion I 

presume that there is an exemption from the handover requirement for chattels to obtain 

perfection in manufacturing contracts. The question of whether there actually exists such 

exemption is discussed thoroughly in chapter 5.4.  

 

4.2.2 Is the buyer’s non-registered right in the contractual object in reality a 

security interest?  

 

The buyer’s property right in the contractual object during the construction is an 

arrangement with no other purpose than to give the buyer security for performance of 

contract, parallel to his down payments. As a consequence one can argue that the 

purchasers need for such security must be assessed equally as a security interest, resulting 

in MC § 41 being applicable. The political justification for legalizing the contractual 

security interest is that it creates credit94. However as security interests directly displace the 

debtor’s other unsecured creditors it is clear that the possibility to create security interests 

should be limited95. This is achieved through the rules of the mortgage act, which is 

mandatory in relation to all security interests. As a consequence, it is of outmost 

importance to determine whether the buyer’s right in the contractual object during 

construction is a mere circumvention of the rules of the mortgage act. 

 

According to MC § 41 a security interest by way of contract can only obtain perfection 

through registration in the ship register. In other words, if the buyer’s right to the 

contractual object during construction is a security interest, there could be no exemption 

from the requirement of handover in manufacturing contracts, that can be registered in the 

ship building register according to MC § 31. The starting point in this discussion should be 

the mortgage act § 1-1.1.“A security interest is a privilege to take cover for a claim, in one 

or more specific assets. 

                                                
94 Skoghøy. S.26 
95 Skoghøy. S.27 
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The question is whether the buyer’s right in the contractual object during construction is a 

privilege to take cover for a claim.  

 

The main consideration against considering the buyer’s right in the contractual object a 

security interest is that it has no support in legal theory, or any other valid legal source. 

This indicates that the buyer’s right is not a security interest.  

 

However, there is neither any legal source that explicitly excludes this interpretation. The 

main consideration for that the buyer’s right in the contractual object during construction is 

a security interest is that the purpose is to give the buyer security for his claim for specific 

performance. To give the buyer security for his claim is the same purpose, as a security 

interest according to MC § 41. This indicates that to consider the buyer to be owner during 

construction would be a circumvention of MC § 41.   

 

The wording “privilege to take cover for a claim… in a specific asset”96 indicates that the 

holder of the interest is entitled to have his secured claim covered prior to the debtor’s 

other creditors, in reality, by a direct right in the specific asset in question. It is the 

privilege to take cover which recognizes the security interest, and which gives the security 

interest its value97. The theory of the buyer’s right in the contractual object under 

construction is based on the buyer becoming owner of the contractual object as soon as the 

construction starts, without any outer verifiable action. The core of the discussion is 

whether the right that the buyer gets in the contractual object can be verified to be a 

property right, or merely a privilege to cover a claim.    

 

The buyer’s right in the contractual object must be viewed in light of the definition of 

property in Norwegian law98. Property right is negatively limited, which mean that it is 

                                                
96 Mortgage Act. §1-1.1.  
97 Skoghøy. S.23. 
98 Cf.1.4. 
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limited by other parties’ positive limited rights in the asset. If the buyer’s right shall be 

considered a security interest it should not give the buyer any other right of disposition than 

to take cover in the object to secure his claim.   

 

It is clear that the buyer can sell the contractual object under construction. This is however 

an expression of the buyer’s contractual right to the newbuilding during construction, and 

is thereby not related to his perfected protected right in it. Beyond his right of disposition in 

relation to his contractual right in the newbuilding, the buyer has no actual right of 

disposition99. Resulting in that the buyer’s right of disposition is limited to what it would 

have been if it had been a security interest according to MC § 41. This indicates that to 

consider the buyer’s right in the asset during construction a property right would be a 

circumvention of MC § 41.  

 

According to the contract, the buyer has a claim from the yard for specific performance. 

Usually the secured claim is a claim for money, but there is no problem that the claim 

being secured principally is for specific performance100. There is in other words no problem 

in having a security interest protecting the specific performance of building a ship or a 

module for an oil platform. It should be mentioned that in reality, it would be the economic 

interest of the specific performance that is secured101.  

 

Considering the buyer’s right to the contractual object during construction a security 

interest would ensure predictability through systematic and clear-cut rules in property law. 

This as an exemption from the requirement of handover for manufacturing contracts would 

effectively be blocked. If the buyer must register his right to the contractual object, either 

through a security interest102 or by registering as owner103, to be protected, the legal 

position of both buyer and yard become more predictable. This would ensure a simpler and 

                                                
99 Cf.1.4. 
100 Skoghøy. S.24. 
101 Skoghøy. S.24. 
102 MC §41.Cf. §31 
103 MC §20.cf. §20. 
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more international competitive legal framework. The buyer’s non-registered right to a 

contractual object that can be registered, during construction, should therefore be a security 

interest according to the mortgage act § 1-1 1, cf. MC § 41. The result is that the perfection 

rules for chattels cannot be applied if the buyer is not the registered owner or mortgagee.  

 

In the rest of the thesis it is presumed that the buyer’s right to the contractual object is not a 

security interest. 

 

4.2.3 Generally, whether the perfection rules for chattels is applicable in the 

situation where registration option has not been used 

 

4.2.3.1 The state of the law 

 

Based on a more general assessment, I will discuss whether the perfection rules for chattels 

are applicable, where the option to register a contract/newbuilding according to MC § 31 

has not been used. The main argument against that the buyer must be the registered owner 

to be protected, is that he has an option to register, and when he has not used this option he 

should not be protected. This argument is strengthened by the professionalism of the parties 

in these projects. It is hard to imagine a professional buyer not securing his right according 

to the contract against the other party’s bankruptcy. 

 

Another important consideration against applying the perfection rules for chattels, if the 

registration option has not been used is the close relation between transfer of ownership 

and pledging. The pledge rule is in many ways parallel to the perfection rules for chattels. 

Therefore it can be argued that since register able chattels cannot be pledged, it should 

neither be possible to obtain perfection for register able chattels by applying the perfection 

rules for chattels. It is logical that the pledge rules and the transfer of ownership rules 

should be parallel since they revolve around the same asset, with the same perfection 
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action104. If these rules where different, we would risk a pledge being camouflaged as an 

actual transaction, or the other way around105. Further, if the buyer can have property right 

in the newbuilding without registration it should be questioned how any mortgages in the 

newbuilding could obtain perfection. The mortgage act § 3-2 explicitly prohibits a pledge 

lien to be founded in real register able chattels, and if the building contract is not registered 

then it is not possible to register a mortgage in the newbuilding either. A pledge lien can be 

founded in chattels that cannot be registered in a property register106, cf. the Mortgage Act 

§ 3-2107. If it can be registered in a property register it must be encumbered according to the 

mortgage act § 3-3108. Hence, if the buyer can have property right to the newbuilding 

without registration then this would lead to an unsatisfactory arrangement regarding the 

possibility to encumber the newbuilding109. This indicates that one should not be able to 

apply the chattels rules where the contract/newbuilding have not been registered. 

 

The main argument for applying the perfection rules for chattels if the registration option 

has not been used; is that the considerations behind a modified handover requirement in 

manufacturing contracts should not be affected by the establishment of a rule with an 

option to register110. To apply the perfection rules for chattels in manufacturing contracts 

have an extensive foundation in Norwegian law, through the presentation of Brækhus 

Herrem, and the support it has gained. This indicates that the lawmaker should be relatively 

clear if the intent was to change the perfection rules. There is nothing in the preparatory 

works suggesting that the intention was to change the perfection rules. On the contrary the 

Maritime Law Commission explicitly tried to improve financial security through allowing 

ships under construction to be registered. Their intention was not to change the relationship 

                                                
104 Lilleholt. S.192-193. 
105 Lilleholt. S.193. 
106 The mortgage act. §3-2(Realregister). 
107 Ot.Prp.1980.S.110. 
108 Rg.1993.565 (Ofoten). 
109 Enforcement liens can be registered in the Chattels Register, cf. §41.3.  
110 Kaasen. S.535. 
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between the buyer and the yard’s bankruptcy111. This indicates that if the registration 

option has not been used, the perfection rules for chattels should be applied.    

 

The state of the law presented in theory is somewhat uncertain. Kaasen argues that the 

question is not solved but that strong considerations support that the buyer’s property right 

should be protected if the contract is not registered112. According to Falkanger, if the 

contract is not registered, then the perfection rules for chattels apply113. This is also 

supported by Andenæs114. It must be decisive that the only decision on the matter states 

that the chattels rules apply if the contract is not registered, and that this is followed up in 

theory.  

 

4.2.3.2 De lege ferenda  

 

Another affair is how the law should be. Mortgaging the newbuilding is an essential piece 

in financing the actual construction process. Therefore it is an unsatisfactory situation if the 

newbuilding cannot be mortgaged during construction. Furthermore, such a rule would 

weaken the consistency and system in the legal system. Property law consists of an 

especially complex system of rules, which makes consistency and system in the rules 

necessary for the public to be able to predict their legal position115. Firstly, this is relevant 

if the buyer has no right to the newbuilding unless he is the registered owner, this would 

make the ship building rules parallel to the rules of real property and ocean-going ships, as 

well as the pledge rule in the mortgage act § 3-2. Secondly, this would be a far clearer cut 

rule regarding the ownership of the newbuilding. As there is also uncertainty whether and if 

to what extent there is an exemption from the handover requirement for chattels regarding 

                                                
111 Kaaasen. S.537.Selvig. ND.1982.S.XIII with references to the preparatory works of MC.  
112 Kaaasen. S.539. 
113 Falkanger. S.626. 
114 Andenæs. S.188. 
115 Rt.1998.268. (Dorian Grey) 
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manufacturing contracts it would be process economically to have a clear cut rule where 

one did not have to assess the rules for chattels, as well as the registration rules. 

Moreover the parties to these contracts are usually professional players, and as a 

consequence it would be reasonable to leave them without a separatist right to the 

newbuilding, if their property right has not been registered. In the light of these 

considerations I think that it would be better if the buyer had no right to the newbuilding in 

the yard’s bankruptcy if he is not registered as owner or has a registered security interest.    

 

 

5 Creditor protection regarding chattels 

 

5.1 Introduction 

 

5.1.1 Security for the buyers claim – Legal protection by agreement or handover? 

 

In this chapter I presuppose that the perfection rules for chattels are applicable if the option 

to register the newbuilding/contract according to MC § 31, have not been used116. The 

presentation will include all the rules relating to perfection of rights in chattels. By 

presenting all the rules I will be able to assess which factors are relevant to the discussion 

of whether there is an exemption from the requirement of handover for manufacturing 

contracts.  

 

                                                
116 Cf: Chap 4. Andenæs. S.187.  
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Chattels are “exterior tangible assets which is not real property, with the exemption of 

securities, registered ships etc. planes, and parts of or accessories for real property, ships 

and planes”117. The perfection rules for chattels are based on non-statutory law.  

 

The question is whether the acquirer of chattels is protected against the disposer’s 

creditors.   

 

This is a classic problem in property law and scholars have discussed the problem for many 

years. Therefore, to understand the present state of law of the perfection rules for chattels, 

the theories presented in the past must be assessed. This is because the current state of the 

law is based on these theories. The applicable law has usually been modifications of two 

major theories: The agreement principle and the traditional principle. In the agreement 

principle the acquirer is protected from the disposer’s creditors as soon as the contract is 

binding. While in the traditional principle the object of the contract must be handed over, or 

at least removed from the disposer for the acquirer to be protected118. Central in this 

discussion was the transfer of ownership’s close connection to pledges. When handover 

became a requirement to obtain perfection in chattels in 1857119 this heavily influenced the 

discussion of what it takes to obtain perfection in a sale120. I will discuss the transfer of 

ownerships close relation to pledges in 5.3.3. 

 

What is considered to be the state of law in Norway has changed several times. But, today 

the law must be defined as a “modified requirement of handover”121. I will start by 

presenting the main condition for handover, and then assess the modifications.    

 

                                                
117 Def. Lilleholt. S. 188. (My translation).  
118 Lilleholt. S. 189.  
119 The Mortgage Act of 1857 § 1.  
120 Falkanger. S. 621-622.  
121 Brækhus. S.499-517.  
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5.2 Perfection regarding chattels 

 

5.2.1 The main rule 

 

The main rule relating to perfection of rights in chattels is that the chattel must be handed 

over to the acquirer, or more precise the disposer must have lost the physical control over it 

for the acquirer to obtain perfection for the transaction122. If the acquirer already holds the 

contractual object, then perfection is obtained when the contract becomes binding123. Equal 

to handover is a message of the transaction to a third party that holds the contractual object.  

 

5.2.2 The core of the problem 

 

The core of the problem regarding perfection for chattels are when the acquirer partially or 

fully has paid for the contractual object, but the seller still has the possession. If the 

acquirer must accept the seizure, he still has a claim for repayment of the purchase sum. 

But this is usually of little help if the seller is in such a financial situation that creditors 

seize his assets. It should be mentioned that the creditors could claim the debtor bankrupt if 

he is insolvent, cf. the bankruptcy act § 60. But then he will only get the dividend of his 

claim, cf. coverage act. § 9-6.  

 

5.3 Perfection without handover 

 

5.3.1 General regarding perfection, with basis in case law  

 

                                                
122 Lilleholt. S. 190. Falkanger. S.621. 
123 Falkanger. S.621. 
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The question is in what situations removal of possession or the like is not required for 

perfection. 

 

There is little case law on this subject. The most relevant cases are Rt.1910.231 “The cow-

case” and Rt.1912.263 “The iron scrap-case”. These cases constituted the core in Bræhus’ 

and Herrem’s thorough presentation of the perfection rules for chattels124, which has gained 

support both by scholars125, and the courts126. In the cow-case127 eleven cows where sold 

for slaughter. According to the contract the seller was supposed to have the cows as long as 

they could produce milk, and the buyer was to pay when the transfer was concluded. When 

the seller went bankrupt only one of the cows were delivered. The court decided that the 

buyer did not have perfection in relation to the ten cows still located at the sellers, because 

there had been on real transaction of property. 

 

In the iron scrap-case128 it had been concluded an agreement for the purchase of all waste 

iron a shipyard would produce in 1908. The agreement was concluded in March 1908. The 

iron scrap was as agreed stored on the property of the yard, (the seller). Some of it was 

picked up in October, but when the yard went bankrupt in January 1909, there where still 

about 100 tons left. The purchaser had paid for 94 tons, and requested that it would lie at 

the yard until February. The majority of the court meant that the scrap could not be part of 

the bankruptcy estate because the yard was not the owner as the bankruptcy was opened.  

 

In isolation these cases cannot give solid basis for determining the legal position of the 

acquirer in the bankruptcy of the disposer. But possibly one can conclude from these cases 

that mere agreement alone does not provide sufficient evidence to obtain perfection, it 

requires “something” more129. 

                                                
124 Brækhus. S.499- 517. 
125 Lilleholt. S.192-195. Andenæs. S.184. Falkanger. S.624-625. 
126 Rg.1972.53. Rg.1963.492.  
127 Rt.1910.231. 
128 Rt..1912.263. 
129 Lilleholt. S.191.   
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5.3.2 The interest doctrine 

 

The decisions in the cow- case and the iron scrap-case, as well as the arguments of the 

courts in these are the core in Brækhus Herrems justification of the interest doctrine130. As 

mentioned it requires something that provides more evidence than the mere agreement to 

obtain perfection. According to these “the purchasers’ right should be protected against the 

seller’s creditors where the sales object is put at the disposition of the buyer, or where it 

only depends on the buyer when he gets possession of the contractual object. The same 

should probably be the case if only the transport remains, or where the seller shall perform 

certain extra work on the object which is actually ready for delivery”131. This view was 

supported in RG.1972.53 where the court pronounced, that the state of the law must be that 

the acquirer is protected if he “can claim to get the object delivered immediately or 

whenever he may wish it”. In other words these quotations express that perfection is 

obtained if the object is at the seller in the interest of the buyer. The political rationale 

behind the exemption is that when the contractual object is at the seller’s premises, in the 

buyer’s interest then reciprocity in the transaction is fulfilled to some extent132. Thereby the 

buyer has not granted the seller a credit performance and the buyer should not be 

considered among the sellers other unsecured creditors.  

 

5.3.3 Justification for departing from the requirement of handover  

 

The condition of handover to protect the acquirer from the disposer’s creditors is justified 

by the consideration to avoid creditor fraud. The handover makes the transaction evident to 

some extent. When the debtor is at the brink of bankruptcy, then there are usually others he 

would rather wish to benefit than his creditors. Then it is easy to claim that objects located 

                                                
130 Brækhus Herrem. S.499- 517 
131 Quote: Brækhus. S.513.(My translation) 
132 Brækhus. S.513. 
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at the debtor, at the time of the creditor seizure is sold. If handover is required it is harder to 

construct such acquisitions in retrospect. It should be mentioned that creditor fraud also is 

remedied through the avoidance rules, cf. the satisfaction of claims act chapter. 5.  

 

Furthermore the handover requirement can be justified by the close parallel between 

transactions of property rights and pledges. The pledge rule follows from the mortgage act 

§ 3-2133 and handover is a requirement for perfection. In the pledge rule the handover 

requirement shall grant the pledge evidence as well as make it harder to encumber 

chattels134. As a consequence it should not be easy to bypass the pledge requirement by 

camouflaging the pledge as a sale.135 This indicates that the perfection rules for pledges and 

transfer of property right in chattels should be parallel. One can also argue that the 

handover requirement for acquisition of chattels creates better system and consistency in 

the creditor protection rules. As “other assets usually gains perfection through registration 

or notification it is not unreasonable to also require a outer statement for the acquisition of 

chattels”136. Moreover, if payment is made in advance the buyer has de facto granted the 

seller a loan. Then it is reasonable to equate the buyer with the sellers other unsecured 

creditors137.  

 

There are however several considerations against the condition of handover to obtain 

perfection for chattels. Firstly, such condition makes it more difficult to get unsecured 

payments in advance. Payments in advance can in many cases be a rational way of 

financing138. Secondly, the requirement of handover may lead to unreasonable results for 

the acquirer. This is especially relevant in cases where a consumer has paid in advance to a 

professional salesman139. Moreover the evidence one achieves through handover is rather 

                                                
133 The mortgage act §1-1.3: A pledge is when the mortgagee or a third party holds the pledge object as 
security for a claim, cf. Skoghøy. S.36.  
134 Lilleholt. S.196.  
135 Brækhus. S.499-517. 
136 Lilleholt. S.193. (My translation) 
137 Brækhus. S.508. 
138 Brækhus. S.507 
139 See: 5.3.4 
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limited. So, if the parties really want to commit creditor fraud, then one would also be able 

to arrange a false handover. In this retrospect it should be mentioned that in relation to 

transaction of property as opposed to a pledge140, the handover do not have to be 

permanent141. This is relevant because it makes it easier to arrange a false handover, 

thereby reducing the evidence obtained through handover, in relation to transfer of property 

rights in chattels.   

 

In light of the relevant case law, the opinion of the law presented in legal theory and the 

relevant considerations the handover requirement is the main rule. However this 

requirement should not be applied more extensively than its rational require. This indicates 

that the acquirer should be protected in cases where the risk of creditor fraud is small142. 

This is the case in manufacturing contracts and purchases where a consumer pays in 

advance to a professional salesman.     

 

5.3.4 Exemption from the handover doctrine in consumer contracts 

 

As mentioned above the requirement of handover may lead to unreasonable results when a 

consumer has paid in advance to a professional seller. This consideration has led to a 

statutory exemption from the handover requirement in Swedish law143. The main argument 

to interpret such a rule in Norwegian law is that similarly to manufacturing contracts the 

risk of creditor fraud is relatively small144. As the consideration to avoid creditor fraud is 

the main justification behind the concept of creditor extinction, and requirement of 

handover should not apply more extensively than the state of its reason, this indicates that 

there should be an exemption from the requirement of handover in the case where a 

consumer has paid in advance to a professional seller. This is supported by the 

                                                
140 Mortgage act. §3-2.  
141 Lilleholt. S.193-194. 
142 Lilleholt. S.194 
143 Regarding the Swedish discussion see: Goranson. S.666. Konsumentkopslag §49. 
144 Lilleholt. S.194 
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development in Norwegian law, which has moved towards interpreting rules to support the 

right of consumers as the weaker contracting party145. Further there are already fairly 

extensive exemptions from the requirement of handover146. This could indicate that there is 

an exemption from the handover requirement in cases where consumers have made a 

payment in advance to a professional seller.  

 

However, the development in Norwegian law towards interpreting the rules to support the 

consumer as the weaker party to a contract, refer to the consumers contractual relationship 

with a professional seller. Then it is the consumer’s weak position as a contractual party 

that is protected. It is more natural to include special consumer protection rules in contract 

law than in property law. This is because a special perfection rule for consumers would 

affect the seller’s creditors creating an uneven distribution among them.  

 

It is nothing that indicates that the consumer have been prioritized in the relationship to a 

third party creditor according to Norwegian law. Also the other exemptions from the 

handover requirement are based on a core understanding that has been developed in legal 

theory. This is also what Brækhus Herrem could retract from the cow- and Iron scrap-case: 

That the mere agreement alone is not enough to establish perfection. The transaction must 

in some way be given evidence in addition to the evidence provided trough the conclusion 

of the contract. In this retrospect the mere consideration that the handover requirement may 

lead to unreasonable results, and that the risk of creditor fraud is small, are not factors that 

make it easier to verify that there is an actual transaction. In other words, these factors do 

not provide the additional required evidence. This indicates that if there should be an 

exemption from the handover requirement for consumer purchases in Norwegian law, it 

must be introduced through the imposition of a statutory rule.  

 

                                                
145 The creation of the law of consumer purchases. Rt.1998.774 (Where the question was whether there was 
grounds for a special burden of proof in the favor of the consumer, in consumer purchases. The supreme court 
said no, but the fact that the question was raised illustrates the importance in considering consumers in 
norwegian law) 
146 The interest doctrine and the exemption for manufactoring contracts. Brækhus S.499-517. 
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However, such a rule would weaken professional salesmen’s possibility to raise credit 

through encumbering their inventory147. This can be illustrated in that it would be even 

harder to determine the real content of the inventory. Furthermore, such a rule might lead to 

practical problems regarding individualization. For instance, whether the seller is obligated 

to individualize the contractual object, and what happens if this has not been done148.  

 

To summarize, there is no case law to support an exemption from the requirement of 

handover in the case of consumer purchases. Lilleholt argues that there should be an 

exemption in this case, but does not go so far as to claim there is an exemption according to 

the state of law149. Brækhus Herrem and Andenæs on the other hand, do not even discuss 

whether it is an exemption regarding consumer purchases. In retrospect to Brækhus 

Herrems thorough presentation of what is required for perfection in relation to chattels, 

there is nothing in consumer purchases that provide the additional evidence that justify the 

other exemptions from the requirement of handover150. Furthermore, the perfection rules 

are not suited to protect consumers. Hence, it is not an exemption from the requirement of 

handover to obtain perfection in consumer purchases of chattels. 

 

5.4 The exemption from the requirement of handover in manufacturing contracts 

 

5.4.1 The special features of manufacturing contracts 

 

Manufacturing contracts differ from other purchase contracts in that the buyer finances the 

procurements and the actual construction as it takes place through down payments. In this 

way the buyer is the one financing the manufacturing. The other option would be that the 

yard had to get the financing elsewhere. The financing would have to be in place before 

                                                
147 Mortgage act.§3-11 to §3-13.  
148 Individualisation is a requirement for any property right. Cf. Brækhus S.513-517. 
149 Lilleholt. S.194. 
150 The interest. Doctrine.CF.5.2 and Manufactoring contracts.S.5.4. 
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construction could begin and it would therefore be difficult for the yard to provide 

sufficient security. Due to this complication it is a good solution to rather let the buyer 

finance the construction through down payments. The manufacturing contracts are usually 

based on standard contracts151. NF 05, NKT 05 and NSF 2000 are all as a starting point 

based on financing through down payments.  

 

Another typical feature of the manufacturing contracts mentioned above, is that the contract 

explicitly regulate the transfer of ownership to the contractual object152. Further, they 

regulate the transfer of ownership to materials that are to be incorporated into the 

contractual object. For example see NF 05 art 22.1: “The Company gain property of the 

contractual object as the work progresses. Materials become the property of the company 

when they are brought to the building site or when payment is made, that is if payment is 

made earlier”. It is important to mention that the inter parties agreement cannot affect the 

distribution in bankruptcy in relation to third party creditors. This as the rules on creditor 

extinction is in principle mandatory153.  

 

5.4.2 The exemption from the requirement of handover for manufacturing 

contracts 

 

5.4.2.1 The starting point according to case law 

 

The question is whether the buyer’s right to the contractual object during construction is 

protected from the yards creditors despite being located at the yard. 

 

                                                
151 See Chapter 2. For instance NF 05, NKT 05 NSF 2000. 
152 Lilleholt. S.198.  
153 Lilleholt. S.198. 



 46 

The Bomek-case154 is the only case regarding this problem. In this case Bodø mek 

manufactured three modules for the Statfjord 3 platform. The modules where 97% finished 

when Bodø mek where forced to composition in bankruptcy. The court decided that the 

buyer had not obtained perfection in relation to the transfer of property in the modules, and 

could not claim to have them delivered. The court did not even consider whether there was 

an exemption from the handover requirement for manufacturing contracts. Instead, the 

court applied the interest doctrine, and as the contractual object was still situated at the 

yard, with some contractual work to be done, it was there in the yards interest. Hence, the 

buyer had not obtained perfection for the transaction and did not have a separatist right to 

the contractual object. This solution is however heavily criticized155 as it does not even 

discuss whether there is an exemption from the handover requirement for manufacturing 

contracts.  

 

5.4.2.2 Theory and general considerations against an exemption from the 

handover requirement for manufacturing contracts 

 

The main argument for not having an exemption from the handover requirement for 

manufacturing contracts is that most large manufacturing contracts can be registered in the 

ship building register. When the buyer has this possibility to protect his property right 

through registration, he should not be protected if he has chosen not to register. This is 

supported by the fact that large manufacturing contracts are agreements between very 

resourceful parties, which obviously consider security against the other party’s bankruptcy. 

These contracts also contain special sections regarding bankruptcy security, either through 

registration or bank guarantee. Therefore it would not be unreasonable if the buyer were 

without protection, as he has chosen not to secure his down payments and/or right to the 

newbuilding.  

 

                                                
154 Nd.1982.264. (Bodø namsrett). 
155 Andenæs. S.187-188.Falkanger. S.518.Lilleholt. S.199.  
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On the other hand, neither Brækhus Herrem nor Andenæs assess this consideration in their 

discussions regarding perfection without registration in manufacturing contracts. This 

cannot be decisive, as this consideration is obviously very relevant in determining how this 

problem should be solved.  

 

That the buyer should not be protected when he has chosen not to register should also be 

viewed in the light of the consideration to have clear-cut rules with systemic features and 

consistency in property law. If the buyer has no right to the contractual object unless it 

follows from the ship register, it would be easier for all parties involved with the project to 

predict their legal position. That property law should have clear-cut rules is supported by 

the statement of the Supreme Court in the Dorian Grey-case156. 

 

It should be mentioned that scholars also generally present rather few arguments opposed 

to an exemption from the handover requirement for manufacturing contracts157. However, 

the only case law158 on this problem indicates that there is no exemption from the handover 

requirement for manufacturing contracts. Even though the decision was given by a low-

level court159, and is heavily criticized in theory160 it is clearly a valid source of law. This 

supports that there is no exemption from the handover requirement for manufacturing 

contracts.   

 

5.4.2.3 Theory and general considerations for an exemption from the handover 

requirement regarding manufacturing contracts 

 

The main argument for considering the buyer to be the owner of the manufacturing object 

without handover, is that it could be necessary that the buyer contributes to the financing in 

                                                
156 Rt.1998.268. 
157 Lilleholt. S.199.Andenæs. S.188.Falkanger. S.632. 
158 ND.1982.264. 
159 Bodø namsrett. 
160 Lilleholt. S.199. Andenæs. S.188.Falkanger. S.632. 



 48 

the manufacturing phase, and that the buyer’s corresponding need for security may easily 

be safeguarded through property right in the manufacturing object161. Also, there is little 

risk of creditor fraud in extensive manufacturing contracts. The commitments between the 

parties is so comprehensively regulated in the contract that it is very difficult to arrange a 

false transaction, in a way that would not be discovered by the bankruptcy estate 

afterwards. As a consequence it has been argued in theory that the evidence consideration 

has relatively low influence in large manufacturing contracts162. However one should rather 

say that the transaction gains evidence due to the system and content of the contract. 

Hence, there is no need for the additional evidence provided through handover. This 

corresponds to the core of Brækhus’ discussion of exemptions from the handover 

requirement163. The mere agreement alone is not sufficient for perfection164. In the case of 

manufacturing contracts the comprehensive content and system in the contract provide the 

additional evidence necessary to exempt from the requirement of handover. Further, in 

assessing the theoretical justification behind the rule it is important to consider that the 

down payments give little indication of being a credit performance. This as the down 

payments is used to finance materials and the actual construction as it progresses, and 

without the buyer’s down payments, this would otherwise be financed by the yard through 

a loan. This indicates that reciprocity in the contractual relationship is achieved to some 

extent. As the buyer is not in fact granting the yard with a credit performance through his 

down payments it is unreasonable that the he is considered equally to the yards other 

unsecured creditors165. 

 

5.4.2.4 The state of the law 

 

                                                
161 Andenæs. S.186.  
162 Andenæs. S.186 
163 Brækhus. S.499-518. 
164 Lilleholt. S.191.  
165 Brækhus. S.510  
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In current law it is relatively obvious that there is an exemption from the handover 

requirement for manufacturing contracts. That the legal basis for this exemption is mere 

theory must be considered sufficient because these theories have a solid foundation in legal 

theory, and have extensive support in the considerations that are relevant today.  

 

5.4.2.5 The extent of the exemption from the handover requirement for 

manufacturing contracts 

 

The buyer is owner of the contractual object as soon as it can be individualized. The 

property right extends to what can be considered the contractual object at any time during 

the construction. This is parallel to the solution if the buyer is registered as owner of the 

newbuilding, and art 22 of NF 05. Further the extent of the buyer’s right must be assessed 

in relation to his right to materials, parts and equipment.  

 

5.4.3 Whether the exemption for manufacturing contracts extends to materials, 

parts and equipment  

 

5.4.3.1 Introduction 

 

Regarding parts, equipment and materials that are situated at the yard, but are not yet 

incorporated into the contractual object it is more complicated. When the buyer finances 

the construction through down payments, it is clear that the first payments to a large extent 

will be used to purchase materials and parts to be incorporated into the contractual object. 

Therefore, the buyer’s need for protection may be just as important in relation to materials, 

as to the contractual object itself. On the other hand there are greater concerns regarding 

the buyer’s separatist right to the materials than to the contractual object itself166. As most 

                                                
166 Brækhus. S.511. 
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yards build several ships at the same time, they have materials purchased for each 

individual project as well as a more general storage of materials that are used for all 

projects where it seems to fit. In relation to ownership this could be rather complex, and in 

case of bankruptcy the possibility of creditor fraud is definitely present167.  

 

5.4.3.2 Materials provided by the buyer  

 

Materials that are purchased by the buyer are never the property of the yard, even though 

they are brought to the yard. As a consequence the yard’s creditors cannot claim these 

materials168 in a bankruptcy situation.  

 

5.4.3.3 Materials provided by the yard 

 

Regarding materials purchased by- and brought to the yard it may be a conflict in relation 

to the yard’s creditors. What belongs to newbuilding no 1, and what belongs to 

newbuilding no 2. In relation to security interests there are relatively simple identification 

measures for materials situated at the yard, cf. § 41, cf. MC § 43. The registered pledge 

includes materials and equipment for the ship which “through marking or in another 

reassuring way is identified for incorporation”169. For example to paint the construction 

number on the steel plates will thereby be sufficient.170  

 

Regarding property right in relation to the exemption from the requirement of handover and 

in relation to registration, the same requirement of marking or other reassuring 

identification should apply171. The buyer gains property right to the materials when they are 

                                                
167 Brækhus. S.511. 
168 Falkanger. S.632.Kaasen. S.539. 
169 MC §43. (My translation) 
170 Falkanger. S.632. 
171 Falkanger. S.632.Andenæs. S.186.Lilleholt.S.199 
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brought to the yard. However, Bræhus argue that in addition to reassuring identification the 

buyer’s property right in the materials should follow from expressed agreement, as well as 

how the reassuring identification shall be indicated172. A requirement of expressed 

agreement would make it harder to forge reassuring identification in the critical time prior 

to bankruptcy, and thereby reducing the risk of creditor fraud.  

 

Presentations by resent scholars have not mentioned express agreement as a requirement 

for perfection regarding parts and materials173. However, a provision regarding the property 

right to parts and materials are included in both NF 05 and NSF 2000. A requirement of 

express agreement would provide evidence in relation to the extent of the buyer’s right in 

the materials situated at the yard. Thereby reducing the risk of creditor fraud.   

 

On the other hand, to introduce yet another requirement to establish perfection regarding 

ownership to materials would make the rules unnecessary complicated. The Supreme Court 

addressed this question in an obiter dicta statement in Rt.1990.59. Myra båt-case. The case 

was regarding real property construction, but as construction is a specific type of 

manufacturing contract the statement could be relevant also to ship building and petroleum 

construction contracts. It was stated that: “It can be questioned whether it should not be the 

general rule in manufacturing contracts – even though there are no express agreement – 

that the buyer gains property right to materials that are brought to the building site, when 

the value of these materials together with the work that has been performed, is within the 

total sum of the buyer’s down payments so far”. This indicates that express agreement is 

not required to obtain perfection in relation to materials situated at the yard.  

 

However, one can argue that there are substantial differences between real estate 

construction and yard construction. Firstly, there is a significant difference between real 

estate construction and yard construction because there are usually several ships and/or 

platforms under construction at a shipyard. As a consequence, it may be uncertainty as to 
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which materials belong to which project. This indicates that there is a significant risk of 

creditor fraud in relation to materials as opposed to the contractual object itself. On the 

other hand, it does not matter whether the materials belong to ship A or ship B, as long as it 

is known that the materials do not belong to the yard and thereby is not the subject to the 

bankruptcy estate. Still, the yard usually has materials that are bought to be used in several 

projects. When there are materials from several projects and others, which are not tied to 

any project located at the yard at the same time, the risk of creditor fraud is obviously 

higher than in real estate construction, where this is not the case.  

 

Furthermore, there is an obvious difference in relation to property right in real estate 

construction as opposed to yard construction, as the buyer owns the construction site. In 

real estate construction the transfer of ownership to materials is more clearly expressed as 

the materials arrive at a place owned by the buyer. The parallel to the handover 

requirement for ordinary transactions is closer when the materials are actually delivered to 

the buyer as opposed to be delivered at the yard. This indicates that the supreme courts 

obiter dicta in the Myra båt-case cannot be transferred to yard-construction contracts 

generally, and supports the requirement of express agreement to obtain perfection for 

materials. 

 

However, the difference in delivering the materials to a building site owned by the buyer 

rather than the yard do not provide any additional evidence in relation to the transfer of 

ownership. This as the actual transfer of the materials to the yard is just as verifiable 

regardless who owns the building site. Further the obiter dicta explicitly question whether 

the statements constitute a general rule for manufacturing contracts. Even though there is a 

considerable difference between land manufacturing and yard manufacturing, the contracts 

are very similar and should if possible follow the same mandatory framework. As a 

consequence the statement in the Myra båt-case must be understood as being applicable to 

all manufacturing contracts174. This understanding is supported in theory175. There is no 
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requirement of express agreement to obtain perfection for materials. Perfection is obtained 

if the materials are marked, or in another way reassuringly identified.  

 

5.4.3.4 Whether the buyer have a separatist right to materials and equipment that 

is still located at the yards supplier 

 

In manufacturing contracts, especially in large projects regulated by NF 05 it is common 

for the yard to delegate some of their work to suppliers176. A question that arises is whether 

the buyer has a separatist right to the materials and equipment that is still located at the 

yard’s supplier.   

 

An exemption from the requirement of handover for perfection in relation to materials 

situated at the yard’s supplier would be based on an extension of the non-statutory 

perfection rule regarding materials and equipment located at the yard. One could view this 

as the buyer getting a protected right to the yard’s claim against his supplier177. But if the 

buyer should get a protected right in the claim, then the claim must be conveyed to him 

according to the debentures act § 29.1178. As this transport cannot be presumed179, this view 

cannot be the general basis for granting the buyer protected right in materials located at the 

yard’s supplier.  

 

One can also approach the problem by questioning whether the buyer gets property rights 

directly in the materials parallel to the yard’s rights in the materials. It can be argued that 

this would be to bend the buyer’s protection too far in relation to the main rule of handover 

as a requirement for perfection. On the other hand, the risk of creditor fraud is not any 

greater than if the materials are located at the yard.  

                                                
176 NF.05.art.8.  
177 Lilleholt. S.199. 
178 The debenture act §29.1 formally only apply for non-negotionable promissory notes but after Rt.1957.778 
it also apply for other simple claims.   
179 Brækhus. S.512. 
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In legal theory, it is assumed that to grant the buyer a protected right in materials that are 

still located at the yards supplier would depart too much from the main requirement of 

handover to obtain perfection180. The buyer’s right to specific performance of materials still 

located at the yard’s supplier is rather protected by NF 05 art 22.3 which states that the 

yard shall make sure the buyer can register property rights in sub- deliveries in the ship 

building register. Thereby avoiding the problem altogether.   

 

5.5 The situation where neither payment or handover have taken place at the 

time of the bankruptcy/creditor seizure 

 

According to the previous discussion in this chapter, the starting point was that the buyer 

had paid in advance. Therefore it is principally a very different conflict if neither payment 

nor handover have been completed, at the time of the creditor seizure/bankruptcy. In this 

situation some scholars argue that there is no conflicting interest at all, as long as the 

payment, according to the agreement is on more or less normal terms181. The seller’s 

creditors will seldom opose that the buyer gets the contractual object against paying the 

purchase sum. However there could still be conflict, for instance if there is a rise in the 

market value. 

 

Brækhus argue that the buyer is always entitled to the contractual object in return for 

paying the purchase sum182. The main justification in his reasoning is that the requirement 

of handover is meant to separatist genuine transactions from mere credit performances. 

Hence, when there is no credit performance in consideration, it is reasonable to allow the 

buyer specific performance against paying the purchase sum183. However, if the buyer is 

                                                
180 Andenæs. S.187.Brækhus. S.512. 
181 Boarder towards gifts or gift sales. Perfection for gifts require handover, cf.Rt.1988.1327. This as the risk 
of creditor fraud is especially big in relation to gifts.    
182 Brækhus. S.508. 
183 Brækhus. S.508, 513, 514. 
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entitled to specific performance, he is also entitled to get any dispute regarding the content 

of the purchase contract resolved legally. The consideration of the bankruptcy estate 

indicates that they should be able to exercise their right of seizure without being forced into 

such dispute184. In other words they should be able to freely disposed over the contractual 

object. This rationale is the same as regarding the bankruptcy estate’s right to choose 

whether they want to enter the debtor’s contracts or not185, and is justified in the 

consideration to ensure effective bankruptcy proceedings186. Further the buyer is in a far 

more remote relationship to the contractual object if he has not paid the purchase sum. As a 

consequence the consensus in legal theory today is that the buyer does not have perfection 

for his right to specific performance, even if he agrees to pay the agreed purchase sum187.     

 

 

6 Conclusion 

 
Through presenting the typical features of bankruptcy protection in large manufacturing 

contracts and the perfection rules of registration in the register of ships, I have illustrated 

the relevance of the problem of the thesis. The registration option in MC § 31 is an 

unpredictable and complicated rule, which is not in line with the system and consistency in 

property law.   

 

The main question was whether one could apply the perfection rules for chattels, if the 

option to register the contract has not been used.  

 

                                                
184 Andenæs. S.185. 
185 Cf. Satisfaction of claims act. §7-3. 
186 NOU.1972;20 
187 Andenæs. S.185.Lindbrække. S.212.Falkanger. S.509.  
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I assessed this indirectly by questioning whether the buyer’s right to the contractual object 

during construction is a security interest, cf. SCA § 1-1.1. In this discussion the relevant 

factors where; the purpose of the buyer’s right, and the buyer’s real right of disposition. 

Through a comprehensive discussion I discovered that the buyer in reality had no right of 

disposition beyond the right to cover his claim in the contractual object. Therefore the 

buyer’s right must be considered a security interest according to the mortgage act § 1-1.1. 

As the buyer’s right to the contractual object is a security interest, it must be registered to 

have perfection, cf. MC § 41 and thus, blocking the exemption from the handover 

requirement in manufacturing contracts. 

 

As legal theory do not support the buyer’s right being a security interest, I also performed a 

more general discussion of whether the perfection rules apply if the registration option has 

not been used. The relevant factors were the close relationship to pledges, the option to 

register and the statements of the maritime law comity in relation to MC § 31. When MC § 

was created it was clearly not the intention of the legislator to change the perfection rules. 

Hence, the perfection rules for chattels apply.   

 

But, as the buyer’s right in the contractual object should be considered a security interest, 

MC § 41 is effectively blocking the application of the perfection rules for chattels, resulting 

in that the buyer has no perfected right in the contractual object without registration. 

Viewing the characteristics of the manufacturing contracts, the perfection rules of 

registration and the perfection rules for chattels, in light of the importance of system and 

consistency in property law, I have concluded that this solution would also be preferable in 

a de lege ferenda perspective.  

 

With the starting point that the handover requirement should not apply further than its 

reason, I did a thorough review of the considerations for and against a requirement of 

handover in the perfection rules for chattels. I have discovered the relevant factors in 

determining whether the buyer is protected in he yard’s bankruptcy in manufacturing 

contracts, and how these should be weighted. These are mainly the consideration to avoid 
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creditor fraud, the consideration of system and predictable rules in property law and the 

yard’s need for financing the construction with the buyer’s corresponding need for security. 

Based on these factors there is obviously an exemption from the handover requirement to 

obtain perfection in chattels for manufacturing contracts. Moreover this solution has 

extensive support in theory. 
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