Extraterritorial Jurisdiction under the Active Nati onality Principle

A Tool to Enhance Transnational Corporations’ Accaintability for Human Rights

Abuses?

The Right of States to Exercise Nationality-Bas&ttd&erritorial Jurisdiction over Transnational

Corporations in the Field of Human Rights

Candidate number: 8007

Supervisor: Ole Kristian Fauchald

Deadline for submission: Septembefh:mDOS
Number of words: 18,672

26.09.2008

UNIVERSITY OF OSLO

Faculty of Law



Table of Contents

1 INTRODUCTION

1.1 Background and Research Question

1.2 Definitions and Explanatory Notes

1.3 Methodology and Structure of the Thesis

1.4 Scope of the Thesis and Limitations

2  TNCS AND HUMAN RIGHTS - ‘CORPORATE HUMAN RIGHTS STWDARDS’

2.1 Corporate Standards in ICCPR and ICESCR

2.1.1 ICCPR and ICESCR and Direct Obligations of TNC
2.1.2 ICCPR and ICESCR and Indirect Obligations of TN@$bsitive Obligations

of State Parties
2.2 Corporate Standards in Customary Human Rights LehwJas Cogens

2.2.1 Direct Obligations of TNCs under Customary HumagH Law and Jus Cogens
2.2.2 Indirect Obligations of TNCs by Positive Obligat®of States under Customary

Human Rights Law and Jus Cogens Law
2.3 Enforcement of ‘Corporate Human Rights Standarggd4bst States

2.4 Conclusion

3 EXTRATERRITORIAL JURISDICTION IN INTERNATIONAL LAW
3.1 The Extraterritorial Elements in the ‘Thesis Sceésiar
3.2 Bases for Jurisdiction in International Law

3.2.1 The Territorial Principle
3.2.2 Active Nationality Principle

3.3 Scenarios of Nationality-Based Extraterritorialiddiction

12

12

15

17

18

20

20

21

21
22

24



4  CORPORATE NATIONALITY OF TNCS

4.1

4.2

421
4.2.2
4.2.3
4.2.4

5 THE

The Concept of Nationality in International Law
Corporate Nationality in International Law

The 'Incorporation Test’
'Different and Further Links’
‘Dual Nationality’

Conclusion

RIGHT OF HOME STATES TO EXERCISE NATIONALITY-BBED

EXTRATERRITORIAL JURISDICTION?

51

5.2

521
5.2.2
5.2.3
5.24

53

54

54.1
5.4.2
543
54.4
54.5

‘Activities of a National’
Limitations of Nationality-Based Extraterritorialrisdiction

Scenarios
‘Prohibitive Rules’
'Reasonableness’

Human Rights Context

The Extraterritorially Applied Standardarmonisewith the ‘Political Choices

(i.e. Law and Policies) of the Host State

The Extraterritorially Applied Standar@onflict with the ‘Political Choices’

(i.e. Law and Policies) of the Host State

The Principles of Sovereignty and Non-Interveniiothe Context of Human Rights
Rights of Home States under Human Rights Law

Human Rights Obligations of Host States and the bavtate Responsibility

The Concept of ‘Obligations Erga Omnes’

Conclusion

6 CONCLUSION

27

27

28

28
29
32
33

35

35

37

37
40
43
44

44

45

46
49
56
58
60

61



1 Introduction

1.1 Background and Research Question

With the ongoing liberalisation of internationahde, the rise of ‘economic liberalism’
as a political philosophy and the turn of many ferrsocialist systems to free market
economy, transnational corporations (TNCs) havetmecextremely powerful actors in
the current world order. This enormous economid (alsode factopolitical) power
puts TNCs in the position to influence the enjoymehinternationally acknowledged
human rights, for example the rights of their ergpls or of the people living in the
area of their operation. The 1984 ‘Bhopal disast@n’ which a lack of safety
arrangements brought a TNC-pesticide-plant to actally release toxic gas causing
the immediate death of over 2000 peabis)possibly the most prominent example of

possible human rights abuses by TNCs.

So far no generally applicabtifinition for the ‘phenomenon’ TNéxists. However, a
TNC can either consist of only one corporate emfgrating in more than one country,
or it is a cluster of corporate entities operatingwo or more countries. The states
where TNCs (or in cases of a ‘cluster of entitiedie ‘parent companies’) are
incorporated are often developed states. Thesesstae referred to dsome statesof
the TNCs. As implied in their name TNCs operatngnational and, thus, conduct
business also in other states than their home. Sthese ‘other states’ are referred to as
‘host states’. At an increasing rate developingestdnave becom#ost states’ be it
because they are attractive regional markets fadgor services, or because they
provide profitable conditions for the productiongafods (such as low production costs,
low wages, low mandatory safety standards, lowgae a low level of regulation by

the state).

! Joseph (2004), p. 2
2 For a list of human rights which can be impairgdblCs see: Paust (2002), p. 817f



In the last decades questions such as on ‘corpdramean rights standards’ and
accountability of TNCs for abuses of internatiopaltknowledged human rights have
gained in importance. In this context the enforaeintd internationally acknowledged
‘corporate human rights standards’ in host states dlways been a central question.
‘Corporate human rights standards’ (i.e. stand#nds have to be observed by private
corporations with respect to human rights) mairdyivce from human rights treaties, to
which also the majority of host states are partye €nforcement of these standards is,
according to the allocation of international hunigihts law, first and foremost the duty
of the host states. They are obliged to enforce slamdards on their territory by
controlling all business activities conducted withheir territorial borders (‘positive
obligations’). However, for different reasons mahgst states do not control the
business activities on their territory sufficientlfhis can be motivated by a lack of
capacity, a lack of interest, or even by a lackwifingness of the host states (for
example when a host state’s interest in foreigrestment prevails over its interest in

the protection of human rights).

In consequence of these shortcomings in the enfaoe of ‘corporate human rights
standards’ by the host states, alternative waysnédrcement have attracted attention.
In this context it has often been discussed whetimme states of TNCs could
contribute to the enforcement of ‘corporate humights standards’ in host states by
exercisingextraterritorial jurisdiction over the TNCs. This implies first and foremost
that home states transfer internationally acknogéed ‘corporate human rights
standards’ into domestic law which they then agplyhe TNCs with respect to their

business activities abroad.

Therefore, the research question of this thesil$ &1d to what extent international does
international law allow home states to exerciseaatritorial jurisdiction over the
TNCs in order to enforce internationally acknowledg‘corporate human rights
standards’ in host states. However, since extradgal jurisdiction covers a wider
range of approaches and scenarios as this thestuis to its limited capacity - able to

address, the thesis will be limited to extrateriétojurisdiction which is based on the



internationally acknowledget@ctive nationality principle’ According to this principle

a state may regulate the activities, interestsystar relations of it@ationals,not only
inside but also outside its territory. Other intdronally acknowledged bases for
extraterritorial jurisdiction (such as for examgite concept of 'universal jurisdiction’)
will not be discussed. Additionally, further limitans of the reasearch question are

necessary und will be highlighted in the followisggctions of this introduction.
1.2 Definitions and Explanatory Notes

‘TNCs’

For the purpose of this thesis TNCs are conceivédkelw as ‘economic entities
operating in more than one country, or as a clugteconomic entities operating in two

Oor more countries’.

Corporate Structures of TNCs

When TNCs consist of more than one corporate entitgy often have complex
corporate structures including parent companiesbsidiaries, subcontractors,
franchisees and licensees. Subcontractors, frasehiand licensees are autonomous
corporations conducting business for TNCs solely aamtractual basis. Though
likewise an autonomous corporatic@ubsidiariesare additionally also a member of the
TNC as ‘multi-corporate enterprise’. The TNC pareampanies hold shares in them,
and, thus, own and control them. Usually an autanecorporation is considered to
be a ‘subsidiary’ of another company (the ‘pareiftthat other company holds more
than 50 % of the shardsFull control’ over the subsidiary is usually aeted by
holding 100% of the shares, or by holding so mdayes that no other shareholder can
block or veto decisions and orders of the parelits Thesis will only consider scenarios
in which a TNC conducts its business activitiesihost state by a subsidiary, and in

which the subsidiary is fully owned or fully conlesd by a TNC parent company.

3 Alternative thresholds might be: ‘more than 66,66% more than 75%’



Whereas TNC parent companies are usually incompdrahd located in their home
state, their subsidiaries can be incorporated riththe home stat@vhere the parent is
incorporated), or in the host state (where thert®ss in conducted), or in a third state
(where the law governing the incorporation might rhere favourable). In practice
TNC-subsidiaries are often incorporated in the hstsite in which they conduct
business. The main reason for this is that many dtates require the incorporation of a
subsidiary under their law if a TNC wants to cortdbasiness on their territofy.
Another reason for an incorporation in the hostesia that TNCs sometimes acquire
corporations which already were incorporated in st stat@. However, the thesis
will be limited to scenarios in which the subsigiaonducting business for a TNC in a

host state is incorporated under the laws of that tate.

‘Extraterritorial jurisdiction

The term ‘extraterritorial jurisdiction’ is genelalused to denote a wide variety of
different issues. This thesis conceives ‘extraismal jurisdiction’ as summation of

three different aspects of state povier:

Extraterritoriallegislativejurisdiction
(= the power of a state to apply its laws to caseslving a foreign

element)
Extraterritorialexecutivgurisdiction
(= the power of a state to perform acts in thettegr of another state)

Extraterritorialjudicial jurisdiction

(= the power of a states courts to try cases inngla foreign element)

This thesis will be limited tolegislative extraterritorial jurisdiction! Aspects of
extraterritorial enforcement and judicial jurisdact will not be discussed. The term
‘extraterritorial jurisdiction’ will therefore be sed as equivalent to ‘extraterritorial

legislativejurisdiction’.

* Schreuer (2005), p. 4
® Schreuer (2005), p. 4
® Based on: Akehur¢l974), p. 25



‘Thesis scenario

The analysis provided in this thesis will be linditeo a certain scenario, which will be

always be referred to as ‘thesis scenario’. Iteneéd as follows:
A TNC conducts business in a host statea subsidiary
The parent comparfylly owns or fully controlshe subsidiary.
Theparent companis incorporated in the home state

The subsidiary is incorporated it the host state which it is
conducting business. It is therefore often refeteds foreign

subsidiary’.

The ‘corporate human rights standards’ the homie staforces
by extraterritorial jurisdiction are limited to dustandards which
the host state is (by international laahligedto enforce on its

territory.

1.3 Methodology and Structure of the Thesis

The thesis will be divided in two parts. In thesfipart the thesis will analyse which
‘corporate human rights standards’ derive fromrmaéional law. This analysis will be
limited to standards deriving from the Internatio@ovenant on Civil and Political
Rights (ICCPR), the International Covenant on EecoicoSocial and Cultural Rights
(ICESCR), customary law and jus cogens (for theppse of this thesis conceived as
being part of customary law). The analysis willdzesed on an interpretation of the two
covenants, on the ‘general comments’ of the conmpeteaty committees, on literature,

and (for the area of customary law) on state practi

In the second part the thesis will analyse if amavhat extent international law allows
home states of TNCs to exercise extraterritoriaisgliction over TNCs aiming at

enforcement of internationally acknowledged ‘cogierhuman rights standards’ in a
host state. The analysis will be strictly limitedl the ‘thesis scenario’. As the thesis

considers only extraterritorial jurisdiction whige based on the ‘active nationality



principle’, the second part of the thesis will starth an analysis of this principle. In
this context the thesis will discuss under whidltwinstances a home state can assert
‘corporate nationality’ of a TNC entity. Subsequgnthe thesis will identify which
limitations international law provides for extrattrial jurisdiction. Particular focus
will be the limitations deriving from the soveretgrof the host states. In a second step
the identified limitations will be applied to théhésis scenario’. For this purpose the
‘thesis scenario’ will be split up in several sudesarios. The analysis of the limitations
international law provides for extraterritorial igatiction in the ‘thesis scenario’ will be
approached by two different perspectives: The matsge of the classical doctrine on

international jurisdiction and a human rights pecdpve.

1.4 Scope of the Thesis and Limitations

The strictly limited scope of this thesis can benmarised as follows: TNCs conduct
business in host states by subsidiaries, whiclalameincorporated in the host states and
are fully owned or fully controlled by a TNC parenbmpany, which itself is
incorporated in the home state. The thesis corsidaty legislative extraterritorial
jurisdiction, and only jurisdiction which is based the active nationality principle and
which aims at the enforcement of ‘corporate humghts standards’ deriving from the
ICCPR, ICESCR, customary law and jus cogens. Furtheman rights standards,
standards of international labour law and enviromi@easpects will not be considered.
Furthermore home states solely enforce such ‘catpdruman rights standards’ which
the host state is obliged to enforce on its tewritanyway. In addition, the thesis
analysis only discusses thight of home states to exercise extraterritorial judsadn
and will not discuss if homes states might everoblgedto exercise extraterritorial
jurisdiction in some cases. Finally it should bentrened that the thesis is limited to
legal aspects, i.e. to the question if home statesld exercise extraterritorial
jurisdiction. Political aspects, i.e. the questioh they also should exercise

extraterritorial jurisdiction, will not be consict.



2 TNCs and Human Rights - ‘Corporate Human Rights &ndards’

Topic of the thesis is the enforcement of ‘corper&duman rights standards’ (i.e.
‘human rights related obligations’ of TNCs) by eatarritorial jurisdiction exercised by
home states of TNC. International law contains saotporate human rights standards’

in two forms:

Direct obligations of TNCéto observe certain human rights)

Indirect obligations of TNCs(to observe certain human rights), by

imposing thepositive obligation on state® control TNCs and prevent

them from affecting the enjoyment of certain humghts.

The following sections will discuss the ‘corpordtaman rights standards’ deriving
from the ICCPR, from the ICESCR and from univegatomary human rights law. In
addition, a short analysis will be given on hdates’ capacity, willingness and interest
with respect to the enforcement of such ‘corpofatenan rights standards’ on their

territory.

2.1 Corporate Standards in ICCPR and ICESCR

For this thesis it is important to analyse whiclorfiorate human rights standards’
derive from ICCPR and ICESCR, since these aredbmoorate human rights standards’

which - in the ‘thesis scenario’ - are subjecthe extraterritorial jurisdiction exercised

by TNCs' home states

2.1.1 ICCPR and ICESCR and Direct Obligations of TNC

This section will discuss whether ICCPR and ICES©Rtain ‘corporate human rights

standards’ by imposindirect obligations on TNCs:



Recently, there has been the tendency amongstasstol advocate the two covenants
would contain direct obligations for TNCdHowever, the more persuasive arguments

support the assumption that the two covenants tobilie TNCsdirectly:®

Art. 2 (1) ICCPR/ICESCRwhich formulate the obligations of the state
parties in general terms, address exclusively éSarties’ as duty holder.
Likewise do the particular human rights in the ICES which each

explicitly address the ‘State Parties’.

The 8" preambular paragraph of the ICCPR/ICESIRR sometimes been

considered an explicit recognition of the existen€elirect human rights
obligations of non-state actotddowever, it does not contain any textual
indication for the assumption th&lNCswould be duty bearers under the
covenants, since it only refers fadividuals’. In addition, this preambular
paragraph only states that individuals are undes fesponsibility tetrive
for the promotion and observance of the rights [...Fhjdasis added),
and, thus, does not contain textual indication ihdividuals (or even
other non-state actors) were supposed to be ledadynd by the

covenants.

Art. 5 (1) ICCPR/ICESCRSs as well sometimes understood as impliedly
affirming the existence oflirect human rights obligations of non-state

actors™® This paragraph addresses that “nothing in thiscant shall be
interpreted as implying for any [...] group or persoy right to engage in
any activity [...] aimed at the destruction of anyté rights or freedoms
recognised herein [...]”. However, the provision clgaims at preventing

a certain “interpretation” of the covenants.

" Beyond Voluntarisn2002), p. 85 for the ICSECR; Paust (2002), p. 818 (1992), p. 53uman
Rights Standards and the Responsibility of Trarisnat Corporationg(1999), p. 265; Clapham (1993),
p. 97ff

8 Clapham (2006), p. 195ff.; Zerk (2006), p. 76tisdph (2004) p. 9; Tomuschat (2003), p ®&yond
Voluntarism(2002), p. 64f, 74ff;

° Paust (2002), p. 813 and (1992), p. 55; Claph&@83), p. 97ff

19 paust (2002), p. 813



The assumption that TNCs are not duty bearers umaecovenants is as well affirmed

by findings of the covenant committees:

For the ICCPRhe UN Human Rights Committee found: “The Art. &.p

1 obligations are binding on states and do notswash, have direct
horizontal effect as a matter of international ldW’By explicitly
excluding any “direct horizontal effect” the comtag rejected the concept
of direct obligations imposed on non-state actachsas TNCs . (Adirect
horizontal effectimplies that one non-state actor has a directgabbn
towards another non-state actor, i.e. that righist® which can be directly
relied on between private parties.) The committ@esilers the ICCPR as
having solelydirect vertical effectdetween states and non-state actors

under their jurisdiction.

For the_ICESCRhe Committee on Economic, Social and Culturalhi&g
(CESCR) confirmed in several comments ttatly States are parties to
the Covenant and are thus ultimately accountablecéonpliance with
it”. 12 With respect the right to work the committee fipalven confirmed:
“private enterprises - national and multinationgare] not bound by the

Covenant - [...J-®
Conclusion ICCPR and ICESCR do nobntain direct obligations of TNCs.

2.1.2 ICCPR and ICESCR and Indirect Obligations ofTNCs by Positive

Obligations of State Parties

ICCPR and ICESCR contain ‘corporate human rigraadards’, by imposingdirect
obligations on TNCs by conferring the ‘positive igation’ on the state parties to
prevent (and if appropriate also investigate andigh) the impairment of covenants

rights by private actors such as TNCs:

™ Human Rights Committee; General Comment No. 3d.,%a
12 CESCR, General Comment No. 12, par. 20; No. 1#4,423 No. 18, par. 52
13 CESCR, General Comment No. 18, par. 52



Art. 2 (1) ICCPRobliges states “to respect” end “to ensure” theeoant
rights. That includes ‘negative’ as well as ‘pagitiobligations of state¥'
In order to “respect” the covenant rights, statagehto refrain from any
violation of those rights (‘negative obligation“fp ensure” the covenant
rights states must take positive action, in paldicwith respect to private
actor abuses: “The positive obligation on statdigmto ensure covenant
rights will only be fully discharged if individuaksre protected by the state
[...] also against acts committed by private persamd entities so far as
they are amenable to application between privatsops or entities*’
Scope and content of positive obligations vary froght to right. Positive
obligations can comprise measures to “prevent, ghyninvestigate or
redress” private actor abus@sin order to determine what kind of
measures a state is obliged to take, a ‘due digeest’ is suggested

according to which a state has to take ‘reasoraimeserious steps’.

ICCPR rights, which have been identified by the Humangh®&s
Committee as requiring positive action, are: Thght to life’ (Art. 6),*
‘freedom from torture or cruel, inhuman or degragireatment ‘(Art. 7}
‘equality of rights between men and women’ (Art?%)human treatment
of persons deprived of liberty’ (Art. 16), ‘freedom of movement’
(Art. 12)?? privacy related guarantees (Art. £7)right to freedom of
expression’ (Art. 1Y and the rights of the child (Art. Z2)

4 Human Rights Committee, General Comment No. 316ar
5 Human Rights Committee, General Comment No. 31&ar
6 Human Rights Committee Comment Nr. 31 par. 8

17 Beyond Voluntarisni2002), p .52

8 Human Rights Committee General Comment No. 6ar.
19 Human Rights Committee General Comment No. 31§aXo. 20 par. 2
20 Human Rights Committee General Comment No. 28%ar.
21 Human Rights Committee General Comment No. 21dar.
22 Human Rights Committee General Comment No. 276ar.
% Human Rights Committee General Comment No. 31&ar.
% Human Rights Committee General Comment No. 10ar.
% Human Rights Committee General Comment No. 176ar.

10



According to Art. 2 (1) ICESCREach state [...] undertakes to take steps
[...] to the maximum of its available resources [..q &chieving
progressively the full realisation of the rightcaognised in the present
covenant [...]”. The wording “to take steps” clearmarks the obligation
to take positive action. According to the ‘MaaditicGuidelines on
Violations of Economic, Social and Cultural Rightsie ICESCR requires
states “to protect the covenant rights”, which includes the “states’
responsibility to ensure that [...] transnational pgoations over which
they exercise jurisdiction, do not deprive indivadki of their [covenant]
rights™®. Scope and content of the “positive obligationatyfrom right

to right, and additionally depend on the “availatdsources” of each state
(Art. 2 (1) ICESCR). As for the ICCPR the ‘due gédince test’ applies.

Areas in which the positive obligation of stategptevent the impairment
of ICESCR rights by private actors has already been giveaciap
attention by the CESCR are: The ‘right to food’ {Ar1)?’ the ‘right to
work’ (Art. 6),® the ‘right to social security’ (Art. 9% intellectual
property related rights (Art. 15 (1) (¢f) family related rights (Art. 165
and the ‘right to adequate housing’ (Art. ¥1)

Conclusion By obliging states to prevent (and if approprial®o punish) private actor
abuses of covenant rights, ICCPR and ICESCR -contagirect human rights
obligations for TNCs

0 88 6 and 18 Maastricht Guidelines

2T CESCR, General Comment No. 12, par. 19, 27
28 CESCR, General Comment No. 18

29 CESCR, General Comment No. 19, par. 46

30 CESCR, General Comment No. 17, par. 55

31 CESCR, General Comment No. 16, par. 27

32 CESCR, General Comment No. 7, par. 9

11



2.2 Corporate Standards in Customary Human Rights law and Jus Cogens

2.2.1 Direct Obligations of TNCs under Customary Hman Rights Law and Jus
Cogens
This thesis will distinguish between ‘ordinary ausiary human rights law’ and ‘jus

cogens’.

‘Ordinary Customary Human Rights Law’ :

Customary human rights rules have evolved primdrdyn norms which are universal
in character and proclaimed in international insteats such as the ICCPR, ICESCR
and the Universal Declaration of Human Rights (UDERA growing consensus
amongst scholars indicates that provisions whickre tentered into customary law are:
The prohibitions on genocide, slavery, torture amdel, inhuman and degrading
treatment or punishment, piracy, crimes againstdnity, war crimes, arbitrary killing,
prolonged arbitrary detention, systematic raciald areligious discriminatiori?
Additionally, prominent voices include as well ‘armgonsistent pattern of gross

violations of internationally recognised human tigfi®

It is subject to debate whether international amsty human rights law containérect
obligations for TNCs. The preamble of the UDHR rieiqg “ [...] that every individual
and every organ of society...] shall strive by teaching and education to promote
respect for these rights and freedoms [...] to sedbesr universal and effective
recognition and observance [...]” (emphasis addeg)dften led to the interpretation
the UDHR would apply directly to TNCs as ‘organssotiety’>® However, so far there
is no evidence available favidespread and consistent state practiugygesting that
those provisions of the UDHR which have turned iotistomary law would directly

bind TNCs. Likewise there is no state practice ssyjgg that other treaty provisions

33 Clapham (2006), p. 8®eyond Voluntarisni2002), p. 60

3 U.S. Third Restatements (1987) sec. 702; Claph2006), p. 86; Cassese (2005), p. 393ff; Joseph
(2004), p. 9; Tomuschat (2003), p. 3Beyond Voluntarisnf2002), p. 60ff, Hannum (1995/1996), p.
317ff

% U.S. Third Restatements (1987) sec. 702; Casg8695), p. 394

% Beyond Voluntarisn2002), p. 58ff; Henkin (1999), p. 25

12



which have become binding customary law (such asigions from the ICCPR or the
ICESCR) would bind TNCs directf/.

Conclusion:‘Ordinary customary human rights law’ does wottain direct obligations
for TNCs.

‘Jus Cogens’:

Direct obligations of TNCs could derive from ‘jus cogenEhe concept of jus cogens
is implied in Art. 53 Vienna Convention on the Lawf Treaties (VCLT) as

“peremptory norm[s] of general international lawyich are “accepted and recognised
by the international community of states as a whade[a] norm[s] from which no

derogation is permitted and which can be modifiedly dy a subsequent norm of
general international law have the same charactédtay, the existence of jus cogens
is increasingly accepted amongst states (the VGisTheen ratified by over 100 states),
and affirmed also in jurisdiction and literatdfen the context of human rights a clear

tendency exists to include into the corpus of jugens norms prohibitions Jf:

genocide

slavery

torture and cruel inhuman and degrading treatmeptinishment
crimes against humanity

war crimes

arbitrary killing

systematic racial and religious discrimination

right to self-determination

arbitrary deprivations of life and liberty.

37 Beyond Voluntarisn2002), p. 74

3 CYT, Furundzija 10.12.1998, par. 156 ; INjcaragua 27.06.1986, par. 190 ; Cassese (2005), p.
199ff; Shaw (2003), p. 117ff;

391CTY, Furundzija 10.12.1998, par. 154; UN Human Rights Commit@&eneral Comment No. 29,
par. 11; Commentary on the ILCs Draft Articles dat8 Responsibility, Art. 26 par. 5, Art. 40 paff. 3
(Report of the ILC, GAOR, Supp. No. 10 (A56/10)a@tham (2006), p. 88; Cassese (2005), p. 202f;
Beyond Voluntarisni2002), p. 62;

13



Moreover, there is a consensus on the notion tisatggens norms bind not only states
but also non-state actcfsThis assumption has mostly been referred to inctimeext

of criminal responsibility of individual$: However, a growing majority advocates that
all subjects of international laware directly bound by jus cogens nofth&his notion
finds support in reasoning and wording of the ICFdrundzija case: “[...] the
prohibition of torture is ambsolute valudrom whichnobodymust deviate” (emphasis
added)®® The recognises ‘absolute’ values from which ‘nopottust deviate. This
implies that, consequently, all subjects of intéoreal law which (by their nature) have
the ability to “deviate from” these absolute val@sprohibitedto violate the values.
TNCs as legal entities, having not only legal peadity but also the capacity to make
decisions and to act as entity, are in generalldapaf violating the above-mentioned
jus cogens rules (especially since also statebsisaat entities are considered as being
able to violate those rules). Hence, it can be edgthat TNCs - as subjects of
international law and potential violators of juggeas norms - ardirectly bound by the

jus cogens law.

Moreover, the concept of jus cogens - though ceetially debated in detail - is

considered to imply that jus cogens norms:

apply to all subjects of international law (see\a)o

bind all states regardless if they are member todruright treatie'§
cannot be derogated fr8t

make treaties with conflicting content v&id

have erga-omnes charaéfer

“0 Clapham (2006), p. 90; Hobe/Kimminich (2004), p31Ramasastry (2002), p. 94ability of
Multinational Corporations under International Laf2000), p. 8; ICYTFurundzija 10.12.1998, par.
154 for the prohibition of torture

“1 For example: ICTYFurundzija 10.12.1998, par. 153ff

2 Hobe/Kimminich (2004), p. 173; Explicitly for TNCE€lapham (2006), p. 90; Ramasastry (2002), p.
94; Liability of Multinational Corporations under Inteational Law(2000), p. 8

“|CTY, Furundzija 10.12.1998, par. 154

*4 Hobe/Kimminich (2004), p. 173; Parker (1988/1989)418

> Art. 53 VCLT; Cassese (2005), p 205; Clapham (300687ff, Parker (1988/1989), p. 416

*® Art. 53 VCLT

*" Hobe/Kimminich (2004), p. 174; Byers (1997), p623

14



allow for universal jurisdictioﬁ
Conclusion The rules having jus cogens character directig GINCs.

2.2.2 Indirect Obligations of TNCs by Positive Ohgations of States under

Customary Human Rights Law and Jus Cogens Law

Moreover, it needs to be discussed whether cusiomanan rights law, in particular
jus cogens, containadirect obligations for TNCs by imposing thgositive obligation
on states to prevent private actor abuse. ThistigmeBas neither in jurisprudence nor
amongst scholars gotten much attention. Some gshbkdd that customary human
rights law, in particular jus cogens law, would rgamainly negative obligatiors.
Others advocate a wider approach and point atntbed” to include positive obligations

into customary human rights la.

As far as'ordinary customary human rights law’ is concerned, the scope of ‘binding

custom’ is not governed by factors like ‘needs‘aor ‘effet utile’ approach. It depends
solely on (‘opinio juris’ based) state practice. w#wer, it seems that presently no
sufficient evidence is available in state practmethe firm assumption that customary

obligations would extent to positive obligations.

For jus cogensrules it is as well very uncertain whether thejeek to the positive the
obligation of states to prevent private actor abudkeither Art. 53 VCLT, nor judicial
decisions of international courts or literature jos cogens clearly indicate that the
concept of jus cogens would necessarily impgsitive obligations for states:
According to the commentators, jus cogens merdlgws’ for universal jurisdiction,
however no indication exists for anpligationto exercise jurisdiction (such as implied

in positive obligationsy Likewise also the ICTY stated iEurundzijacase: “[...] one

“8 Bassiouni (1996), p. 66; Parker (1989), p. 455d=él (1988), p. 831, ICTYrurundzija 10.12.1998,
par. 156 for cases where perpetrators are presenstates territory

9 Simma/Alston (1992), p. 103

*0 Skogly (2006), p. 116ff

*1 See footnote 48
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of the consequences of the jus cogens characterid.ttjat every states entitledto
investigate, prosecute, punish or extradite indigld accused of [the violation of a jus
cogens norm]” (emphasis addéd)Only very few attempts exist which explicitly
advocate the jus cogens concept would also impglyicular positive obligations of
states, as for example ‘the obligation to contebiat the universal suppression’ of jus
cogens prohibitions by not lending refuge on statdtory to perpetrators who cannot
be extradited® or the obligation to not grant impunity to perpédrs if the violation

was committed within a states territorial jurisaat™

As demonstrated, it is at present nowhere advoaateticitly that jus cogens would
imply positive obligations of states. However, whaking an‘effet utile’ perspective
into consideration, it seems nevertheless postibdierive positive obligations from the
jus cogens concept (at least with respect to mrieator abuses of such private actors
that are under the jurisdiction of a state): Jugeos rules are “absolute values”.

However, asufficient protection of such core values is only possibld aeffective

(‘effet utile’) if states are obliged to also preveprivate actor abuses. In addition
positive obligations are necessary, since stasgsaluld, otherwise, easily escape their

negative (jus cogens) obligations by delegationipuasks to private actors.

Conclusion There is not enough evidence for the assumptadinary customary

human rights law’ would contain positive obligation states. Likewise it is uncertain
whether jus cogens necessarily implies positivégahbns of states. However, based
on ‘effet utile’ considerations it seems possildeconstruct the positive obligation of
states to prevent human rights abuses by sucht@raciors which are subject to their

jurisdiction.

*2|CYT, Furundzija 10.12.1998, par. 156
%3 Schutter (2006), p. 13
>4 Bassiouni (1996), p. 66
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2.3 Enforcement of ‘Corporate Human Rights Standard’ by Host States

The positive obligation’ of states ‘to prevent TN&€sm abusing human rights (see
section 2.1.2 and 2.2.2) applies first and foremesttorially (a possible additional
extraterritorial scope of ‘positive obligations’likbe discussed in section 5.4.2). For the
‘thesis scenario’ that implies that host stateseht@vcontrol the business activities of
TNCs conducted on their territory. However, for es@b reasons not all host states
control TNC business activities on their territ@yfficiently. For the purpose of this
thesis, a distinction will be made between thraegies:

‘Lacking capacity’ to control TNCs sufficiently:

Lacking capacity to control TNCs sufficiently caavie different origins,
such as a lack of: financial means, knowledge, mumesources,
infrastructure or administrative and enforcemenaicttires. In particular
developing countries often lack the capacity toticdTNCs.

‘Lacking capacity’ can result in a lack of bindiegrporate human rights
standards (for example if even the capacity tougetegal standards is
lacking). However, it can as well be that suffitidéegal standards even

exist, but that a host state lacks the capacignforce them.

In cases of ‘lacking capacity’ host states hagemade the political choice
to not prevent human rights abuses by TNCs sufficients: {(n a higher
level). The ‘low level’ of efficient control of TNE can, therefore, not be
considered an ‘explicit policy’ of a host state.

‘Lacking willingness’ to control TNCs sufficiently:

‘Lacking willingness’ of host states to control TE@an have different
backgrounds: In particular developing states depleigtily on foreign
investments and compete with other (developinggestto attract foreign

investors. This competitive pressure can resudt reluctance to set up (or
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to enforce) corporate human rights standatdReluctance to set up
corporate standards can also result from investtneaties host states are
often bound to. These treaties (providing for ‘fand equitable treatment’
and ‘full protection and security’ of foreign intess) have sometimes
been interpreted as protecting foreign investass &om losses resulting

from certain political decisions of host statesnéts host states might be
afraid such treaty provisions could be invoked wilegy enforce such

corporate human rights standards that cause fwefies for TNC&°

Lacking willingness can result either in a lackboiding corporate human
rights standards, or in a lack of enforcement afteng standards.

In cases of ‘lacking willingness’ host states hasaallymade the political
decision_notto protect human rights on a higher level. Thag, ¢thosen
level of human rights protection has to be congideas an ‘explicit
policy’ of that state.

‘Lacking interest’ in controlling TNCs:

In cases of simple ‘lacking interest’ in controginTNCs, the lack of
sufficient corporate human rights standards isheeita consequence of
lacking capacities nor of a explicit political deicin, but rather results
from a complete lack of interest in dealing withrparate human rights
issues. Indication for ‘lacking interest’ is thai avidence of any political
discussion or decision is available, such as foangle political
statements, formulated political programs, or rdsasf political decision

making procedures.

2.4 Conclusion

International law contains ‘corporate human rigstandards’ in form of direct

obligations of TNCs only as far as jus cogens noamss concerned. However,

% Schutter (2007), p. 3; Zerk (2006), p.84
% Schutter (2007), p. 3

18



ICCPR and ICESCR contain ‘corporate human righésddrds’ indirectly by
imposing the positive obligation on states to preyeivate actors from impairing
the covenant rights. In addition, a positive oltiiga of states to prevent private
actor abuse of human rights can also be constrdotethe field of jus cogens.
Sometimes host states do not enforce these ‘cdagpdiaman rights standards’
sufficiently. This thesis distinguished between esasf ‘lacking capacity’,

‘lacking willingness’ and ‘lacking interest’ of hbstates.
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3 Extraterritorial Jurisdiction in International La w

Since host states often do not sufficiently enfotbe ‘corporate human rights
standards’ deriving from international human riglats, the possibility of enforcement
of such standards by means of extraterritoriakflidtion exercised by home states of
TNCs has attracted attention. This section willegian overview over the ‘tool

extraterritorial jurisdiction’.
3.1 The Extraterritorial Elements in the ‘Thesis Senario’

As explained in the introduction this thesis isited to ‘extraterritorial legislative
jurisdiction’ (from now on referred to as ‘extraiéorial jurisdiction). Legislative
jurisdiction is ‘extraterritorial’ when states appheir domestic law on cases involving
a foreign element In the ‘thesis scenario’ home states apply themestic law (which
contains ‘corporate human rights standards’) to $NI& it to the foreign subsidiary or
to the TNC parent companylroreign elementdirst and foremost arise from these

aspects:

The place of incorporation of the TNC-subsidiari@ghose business
activities might impair human rights in the hogitsj is &oreign state (the

host state).

The business activities of the TNC-subsidiaries gradindividuals whose
human rights are (potentially) impaired are locatgttin the territory of a
foreign state (the host state) and, thus, in génemder the territorial

supremacy of that state.
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3.2 Bases for Jurisdiction in International Law

In international law the rules governing jurisdicti (‘bases for jurisdiction’) are
traditionally identified in form of ‘principles’ omvhich jurisdiction is commonly based
on>’ They are as such not determined in a particuleatyr but derive from the
principle of sovereignty and have evolved in statactice. Today, the principles are
reflected in several treaties, and have been (ditferences in extent and detail)

confirmed by international tribunals. The base ferritorial jurisdiction i.e. the

jurisdiction which states exercise with respecttheir territory, is the'territorial

principle’. For extraterritorial jurisdiction international law acknowledges several

additional bases such as tinationality principle’, the ‘passive personality principle’,

the ‘universality principle’, the ‘protective priipte’ and the ‘effects doctrine’.

In scenarios as the ‘thesis scenario’ home statgbtrhe able to base extraterritorial
jurisdiction over TNCs on several of the internatity acknowledged bases. However,

the thesis will be strictly limited to such extnait®rial jurisdiction that is based on the

‘active _nationality principle’ (‘nationality-based jurisdiction,)i.e. on the assertion

that the TNC (be it the parent company or the slidsi) is a national of the home state

and is, therefore, subject to its jurisdictidiis section will, therefore, not elaborate on

other bases for extraterritorial jurisdiction thdhe active nationality principle.
However, sincaationality-based extraterritorial jurisdictionf home states potentially
conflicts with the territorial supremacy of hosatsts, and thus, with theterritorial

jurisdiction, the territorial principle will be discussed first

3.2.1 The Territorial Principle

According to the ‘territorial principle’ each statas jurisdiction to regulate all things,
events and individuals, corporations and othettieativithin the limits of its territory®

The principle applies to all fields of la®.It has its foundation in the principle of

" Bowett (1983), p. 4

%8 Higgins (1993), p. 89; Bowett (1983), p. 4 Akedtu1974), p 152f; Mann (1964), p. 30; PQldtus
7.9.1927, p. 18ff

9 Mann (1964), p. 30
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sovereignty, and it reflects the global communitiesognition that a state could not
exist without the power to control acts, things gedsons on its territof¥y.In addition,
the ‘effects doctrine’ is often conceived as alstpbhging to the territorial principle. It
asserts jurisdiction of a state over activitiessawld its territory which have, or are
intended to have, substantial effects within iitssitwy.61 However, though territorial
jurisdiction is usually considered to be absolutes not necessarily exclusive, since
other states can as well have jurisdiction overtager matters (extraterritorial
jurisdiction) if they can invoke one of the aboventioned internationally
acknowledged bases. In the ‘thesis scenario’ tis¢ $tates have territorial jurisdiction
over the individuals, abstract entities and (busshactivities on their territory. If and to
what extent home states can exercise extratedlifjorisdiction over business activities
conducted in host states will be subject to thie¥ahg sections.

3.2.2 Active Nationality Principle

The *active nationality principle’ (also: ‘nationigl principle’) is the base for the so-
called ‘nationality-based jurisdiction’. Accordirig the nationality principle a state may
regulate the activities, interests, status or i@iat of itsnationalsnot only inside but
also outside its territos? The principle is affirmed by consistent widespresdte
practice®® and is reflected in several treatfédn practice it has often been invoked by
civil law countries in order to hold their natiosatriminally accountable for crimes

committed abroad. Common law countries have nebjercted to thaf®

With the ‘thesis scenario’ in mind, it is importatd highlight that the nationality

principle is - though traditionally mostly invokeshd debated with respect ¢caminal

€0 Buergenthal/Murphy (2007), p. 215

®1 Buergenthal/Murphy (2007), p. 216;

%2 Higgins (1993), p. 109, Bowett (1983), p. 243;.B¢S. Third Restatements (1987), sec. 402 (2)
83 Akehurst (1974), p. 153; Mann (1964), p. 88;

% For example Art. 5 (1) (b) Convention againsttlice and Other Cruel Inhuman or Degrading
Treatment or Punishment; Art. 12 (2) (b) ICC StmtuArt. 15 (2) (b) UN Convention against
Transnational Organized Crime, Art. 7 (1) (c) Camien for the Suppression of the Financing of
Terrorism; Art. 5 (1) (b) Convention Against thekireg of Hostages

% Shaw (2003), p. 588; Akehurst (1974), p. 156
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jurisdiction over individuals - is neither limited to criminal jurisdiction noto
jurisdiction over individual§® It can be invoked in all fields of law and applies
jurisdiction over individuals as well as to juristion over legal entities such as TNCs:
So, states have claimed nationality-based juriggicin several other fields than
criminal jurisdiction such as e.g. for issues ofrriage, divorce, inheritance or ta%.
Furthermore, there is no obstacle inherent in magonal law suggesting that
nationality-based jurisdiction was necessarily tedito criminal law. In particular the
notion underlying the nationality principle (thaationals owe certain duties to their
home state regardless of their current residéhegplies to all fields of law. Likewise
have states invoked the nationality principle disojurisdiction over other subjects
than individuals, such as over corporations inipaldr in tax law and trade contrdllt

is generally acknowledged in international law thmat only individuals but also
corporations can be ‘nationals’ of a stdt&or further details on corporate nationality
see section 4.

For the ‘thesis scenario’ the active nationalityinpiple entails the following
implications:

A Home state is - in general entitled to exercise extraterritorial
jurisdiction over TNC entities, if the entities anationals of that state.
Under which circumstances home states can assédnalgy of a

corporation will be discussed in section 4.2.

Home states can invoke the nationality principlalinfields of law, be it

civil, criminal or - if existing as a separate @lef law - public law.

However, international law does not allow founlimited nationality-based

extraterritorial jurisdiction. Limitations can dee from the sovereignty of states with

%8 Buergenthal/Murphy (2007), p. 216; Higgins (1998)109

67 Estey (1997/1988), p. 182ff, see also U.S. ThiestRtements (1987), sec. 402 (2) for taxes

8 Buergenthal/Murphy (2007), p. 215; Blakesley/Sti¢2004), p. 121

%9 Famous example: ‘1982 Soviet Pipeline Incidentivinich the U.S. in imposed export-embargo
obligations on all U.S. corporations (includingdign subsidiaries of U.S. incorporated companies)
0 Confirmed inter alia by ICBarcelona Traction5.2.1970
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respect to their territory. However, internatioteal does not provide any ‘clear-cut-
limitations’. Instead, limitations need to be dissed on case-by-case basis. This thesis

will analyse potential limitations for the ‘thesisenario’ in section 5.2.

3.3 Scenarios of Nationality-Based ExtraterritorialJurisdiction

In the cases as the ’'thesis scenario’ home staé®s exercise nationality-based
jurisdiction either over the TNC parent comparpatent approach’) or directly over

its foreign subsidiary ('direct approach’):

‘Parent approach’:

Home states exercise extraterritorial jurisdictiomer a TNC parent
company. They invoke the nationality principle lmnsidering the parent
as their national. Under which circumstances irggomal law permits

such nationality-assertions will be discussed ctisa 4.2.

The ‘foreign element’ in the ‘parent approach’ limasinly in the fact that
home statesndirectly regulate the business activities of a foreign TNC
subsidiary which conducts its business on thetteyriof a foreign state
(the host state), and, thus, is subject to thetdeal supremacy of that

host state.

Likewise are the (potential) human rights abuses$idw are to be
prevented or punished by the extraterritorial gicgBon) committed on

the territory of a foreign state (the host state).

In the ‘parent approach’ TNC parent companies atd hccountable first

and foremost*

= by attributing human rights abuses of a foreignsgiibry to

its parent company based on concepts sucRiascing the

"L Schutter (2006), p. 36ff; Joseph (2004), p. 1,29ff
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Corporate Veil', ‘Joint Liability’ or ‘Multinationd Group
Liability’, which bypass the ‘limited liability of parent
companies’ for activities and omissions of theibsidiaries
(= *Attribution Approach)

= for their own ‘wrongdoing’, i.e. = liability for no
compliance with particular human-rights-related due
diligence obligations which were imposed on the TNC

parents (=Direct Parent Liability Approach:

In this approach home states oblige TNC parentsoturol
and direct the business activities of their foresgibsidiaries
in host states with respect to human rights. Thegations
imposed on the parent companies are based on ¢héhé
TNC parents, as shareholders, are entitled to eeecontrol
over their subsidiaries. Instead of attributing tioenan rights
abuses of subsidiaries to the parent, TNC paremtsheld
accountable for their own ‘wrongdoing’ (i.e. for mo
compliance with their shareholder-based due dikgen

obligations).

‘Direct approach’:

Home states exercise extraterritorial jurisdictitrectly over foreign TNC
subsidiaries. They invoke the nationality princigdg considering the
foreign subsidiaries (though incorporated in thettstate) as their ‘quasi-
nationals’ since they are owned and controlled ompany (the TNC
parents) which the home state considers to be atoomal. Whether
international law permits such nationality-assesiovill be discussed in

section 4.2.

The ‘foreign element’ in the ‘direct approach’ liesinly in the fact that

home states directly apply their law on entitidse (foreign subsidiaries)
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which are incorporated under the laws of a foreigte (the host state) and
conduct their business exclusively on the terrimiryhat foreign state. This
implies potential for conflicts between the extraterial jurisdiction of the
home states and the territorial supremacy of tret btates, which will be

discussed in section 5.2.

Fields of Law:

Extraterritorial jurisdiction can in general be mised in all fields of law:

In the field ofcriminal law, possible approaches reach from direct criminal
liability of TNC entities to liability of individuks who are endowed with
responsibility and decision making competence witthie TNC, such as
chairmen, directors, other members of the corparateagement or even

shareholders.

In the field of civil law, approaches are likely to focus on law of tort,
conceived as enforcement of human rights standbydempowering
victims (and if appropriate NGOs and other orgaiosa acting on behalf
of victims). Mechanisms enhancing the attractivenassuch approaches
could be tools as class action or punitive damaged. action approaches
are not necessarily limited to action for damagdsey can also include

other remedies, such as for example the filingrfpmctive relief.

In the field ofpublic law and other mandatory lav@pproaches can cover
a wide range of means from reporting obligationsaittivities of foreign
subsidiaries to mandatory corporate standards whmseobservance
entails legal consequences for the TNCs such agisas, announcement
of the non-compliance to the public, criminal liglgior the removal of

corporate, tax or other advantages.
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4  Corporate Nationality of TNCs

In order to base extraterritorial jurisdiction ovENC entities on the active nationality
principle, a home state has to assert that theectisp TNC entity is its national. This
section analyses the circumstances under whicmatienal law allows such assertions

of ‘corporate nationality’.

4.1 The Concept of Nationality in International Law

The concept of nationality is, prima facie, a nrattebe determined by municipal law.
The ICJ noted in th&lottebohmcase that international law leaves it to everyesta
establish the rules necessary for the acquisitibritso nationality’® In absence of
international harmonisation no coherent definitadnnationality has come into being.
There are rather various - often incoherent - @gunis of nationality in the municipal
laws of state$® However, though emphasising the discretion ofestathe ICJ stated
that, according to state practice, nationalityadégal bond having as its basis a social
fact of attachment, agénuine connectiondf existence, interests and sentiments,
together with the existence of reciprocal rightsl @uties” (emphasis added) and the
recognition that a person is “more closely conrgbatgth that state than with any

other.”*

The ICJ distinguished between the domestic meaoingationality, and the
concept of nationality on the international plaf¢ates are only under obligation to
recognise the nationality granted or asserted bgthan state, when a@enuine

connectiorexists between a person and that state.

21CJ,Nottebohm6.4.1955, p. 23

3 Shaw (2003), p. 585

*1CJ,Nottebohm6.4.1955, p. 23

5 1CJ,Nottebohm6.4.1955, p. 23; Shaw (2003), p. 725f
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4.2 Corporate Nationality in International Law

The ‘concept of nationality’ has evolved with resp®® individuals. However, with the
increase in transnational trade states began doaddl nationality also to corporations,
for example for conflict-of-law purposes, to esisibl jurisdiction, or to determine
whether a state can exercise diplomatic protecfid@@orporate nationality is derived -

but only to a limited extent - by analogy of natiity of individuals’’

4.2.1 The ’Incorporation Test’

The ICJ decided upon questions of ‘corporate natity for the purpose of diplomatic
protection in theBarcelona Tractioncase. It found that customary law had not
established aingle genuine link test for corporate nationality: “niesalute test of the

‘genuine connection’ has found general acceptafeaphasis added). However, based

on an analysis of the general principles of law ltB& concluded that the “traditional
rule attributes the [nationality-based] right opldimatic protection of a corporate entity
to the state under the laws of which it has beeorporated and in whose territory it
has its registered office”. It considered these twteria (which are often referred to as
‘incorporation test’}® to be confirmed “by long practice and by numeriisrnational
instruments”. Finally the ICJ affirmed the Canadraationality of the corporation in
guestion since due to the “close and permanentemiom” between Canada and that
corporation (including local incorporation and theesence of a registered officé).
Thus, the ICJ confirmed the conformity of the ‘ingorations test’ (for asserting

‘corporate nationality’ on the international plaméjh international law.

There is not much indication that the factual gitrawhich the ICJ described 1970 in
its Barcelona Tractiorjudgement has changed much: Surveys on diplompattection

indicate for example that state practice has sl developed a generally accepted

‘absolute test’” of ‘genuine connection’ betweenaoaporation and the state asserting

81CJ,Barcelona Traction5.2.1970, p. 42; Buergenthal/Murphy (2007), @8;2Mabry (1999), p. 582ff
71CJ,Barcelona Traction5.2.1970, p. 42; Bridge (1984), p. 11f

8 Lee (2006), p. 252ff

91CJ,Barcelona Traction5.2.1970, p. 4
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‘corporate nationality’ (though many states requhe incorporation of a corporation
under their laws asne requirement for corporate nationalif§) Therefore, it is very
likely that the ‘incorporation test’ (= incorporati + registered office) is still
applicable. Thus, international tribunals would,stlikely, still affirm the conformity

of the ‘incorporation test’ with international Iath.

For the ‘thesis scenafithis implies that a home state can, without musk, assert

‘corporate nationality’ of a TNC entity, if that &ty is incorporated under its laws and

has its registered office (for example the headqugin that state.

4.2.2 'Different and Further Links’

However, as the ICJ also noticed in Barcelona Tractiondecision, some states
consider corporate entities only as their natiomdien “different or further links” exist
than incorporation and a registered offieAttention is to be given to the distinction
the ICJ drew between states asserting nationadigedb on'different’ links (i.e. on a
different ‘base’ than incorporation), and statequigng merely‘further’ links (i.e.
incorporation remains the ‘base’, but additionalecia exist). Surveys in the field of
diplomatic protection indicate that many states thge'incorporation test’ as ‘base’ but
require further genuine links’ to their territory, such as for eqale the ‘seat of the
management’ or the place of ‘economic contfdl'Other states, however, assert
corporate nationality (at least for the purposealiplomatic protection) ondifferent’
bases than the ‘incorporation test’ such as oteruige links, for example the seat. (i.e.
they assert ‘corporate nationality’ even when gpoaation is not incorporated under

their laws and/or has its registered seat notteititory).®*

8 | ee (2006), p. 252ff

8 |ikewise: Bridge (1984), p. 11Extraterritorial Applications of law and responsteretq p. 155
821CJ,Barcelona Traction5.2.1970, p. 42

8 |ee (2006), p. 252ff with further details

8 Lee (2006), p. 252ff
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‘Further Links’:

The ICJ did not explicitly decide on the questiohether it is in conformity with
international law if states base ‘corporate natityiaon the ‘incorporation test’ but
requirefurther links to the state. It found such state practiegher to be prohibited nor
permitted by international law, but merely conclddibat noneof such approaches

(‘tests’) gained_general acceptanmed could, thus, be considered as customary law.

However, wording and reasoning used by the ICJheBarcelona Tractioncase
suggest that local incorporation and registerett@fére - according to the ‘traditional
rule’ - only the required minimusariteria for nationality assertions on the intedroaal
plane. There is no indication in the jurisdictidntlee ICJ suggesting that state practice
requiring further links than local incorporationdaregistered office would not comply
with international law.

For the ‘thesis scenatithis implies that there is every indication tivaernationals law

allows home states to assert ‘corporate nationdddaged on further criteria than local
incorporation and registered office (as long asseheriteria are_additionao the

‘incorporation’ test).

‘Different links'’:

However, for the ‘thesis scenario’ it is very imfamt whether international law permits
nationality assertions based on ‘different linksan the ‘incorporation test link’, such
as the seat of a corporation (for example of a TpZent company which is not
registered in the same state), or on the factttieatmajority or a substantial portion of
the shares of a corporation are owned by naticfadsstate (applicable for example to
‘foreign subsidiaries’ of a TNC). Presently it i®ry uncertain whether ‘corporate
nationality’ based on such criteria is permitteddem international lawW’ In its

Barcelona Tractioncase the ICJ decided explicitly (at least for therpose of

diplomatic protection) that a state canbase nationality assertions on the fact that its

8 Buergenthal/Murphy (2007), p. 218
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nationals own the majority or a substantial portidrthe shares of a corporatithin
addition, it found that a deviation from the ‘inporation test’ as a minimum-

requirement was_onlypermissible once another ‘test’ (i.e. ‘genuinek’inrhas found

general acceptanam the international plane.

However, present state practice provides not modfcation for the assumption that a

generally acceptetest’ had occurred in the meantime according toc ‘corporate

nationality’ is determined by criteria not includidocal incorporation and a local
registered office. In particular, nationality assers of foreign subsidiaries of nationals
(i.e. based on the fact that the majority or a il portion of the shares of a

corporation are owned by nationals of a state) haMefound general acceptanoe

state practice, but have been controversial. Eajethe practice of the U.S. to assert
‘corporate nationality’ of companies which are inmarated outside the U.S., but are
owned by U.S. citizens or by a U.S. incorporateangany, has caused strong

diplomatic protests, in particular by Europeanestat

Hence, due to the afore-mentioned circumstancea® tiseevery reason to doubt that

international law would allow nationality assertsdmsed on the fact that nationals of a

state hold shares in a corporatf8iThere might be the tendency in Bilateral Investmen

Treaties (BIT) to allocate corporate nationalitgr(the purpose of giving access to
‘Foreign Direct Investment (FDI)’ arbitration) tbat state in which entities or persons
who control a corporation are locaf€dHowever, there is no indication that this

tendency has already turned into_a ‘generally @eclpst’ of corporate nationality, or

even into binding custoffl.First, it seems that states often sign BITs ireotd escape

8 |CJ,Barcelona Traction5.2.1970, p. 46

87 For respective U.S. practice: U.S. Third Restatemgl987), sec. § 414 [418] (2); 1979 (after the
Teheran hostage affair) the U.S. froze all Irardasets also in foreign subsidiaries of U.S. bah882
‘Soviet Pipeline Incident’; For respective diplonegbrotests: Higgins (1993), p. 11Bxtraterritorial
Subsidiary Jurisdictiorf1987), p. 71ffExtraterritorial Application of Laws and ResponSétereto
(1984), p. 217ff; Mann (1984), p. 57ff, Thompso®&3), p. 356ff, Akehurst (1974), p. 169

8 | ikewise: Bridge (1984), p. 11f

89 Schutter (2006), p. 32; Schreuer (2005), p. Siée also Art. 25 (2) (b) Convention on the Settieme
of Investment Disputes between States and Natiafalgher States, to which BIT often refer to

9 Zerk (20086), p. 149; Lee (2006), p. 252
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customary law, not to change or creat® ind second, the nationality allocation based
on the ‘place of control’ has remained limited tee tparticular issue of access to
arbitration with regard to FDI, and has not extehtie other fields where ‘corporate

nationality’ is of crucial importance.

Given the fact that apparently no ‘genuine link’teas found ‘general acceptance’ yet,
it must also be doubted that international law woallow any other ‘test’ which does

not include the ‘incorporation test’ as minimum uggment’? However, a counter-

argument might be that the Barcelona Traction puudence (from with the
‘incorporation test dogma’ derives) was limited (oationality based) diplomatic
protection of a corporation, and, therefore, might be necessarily be decisive for

nationality assertions for the purpose of extritteial jurisdiction®*

For the thesis scenaribis implies that there is notable indication fbe assumption
that international law does natlow home states to assert ‘corporate nationdaged
on ‘tests’ that do not include the criteria: Incorgtion and registered office. Thus, in
particular, attempts to assert ‘corporate natidyiafor ‘quasi-nationality’) of foreign

subsidiaries are at risk of being moetconformity with international law.

4.2.3 ‘Dual Nationality’

‘Dual nationality’ (or ‘double nationality’) occurathen, at the same time, more than
one state asserts nationality of an individual arogporation. The concept of ‘dual
nationality’ and its implications have been subjést many controversies on the
international as well as on the domestic level. tha international level ‘dual

nationality’ caused problems, has in particularpioceedings before international
tribunals. In such proceedings the classical rsigally applies according to which the
claimant (or the person or entity on whose behalState exercises diplomatic
protection) may not possess the nationality ofsage which is the defendaf{tThus,

1 |ee (2006), p. 252

9 |ikewise: Bridge (1984), p. 11f
9 Schutter (2006), p. 32

° Donner (1994), p. 86
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problems have arisen when a claimant (or the piedgoerson/entity) was a national of
the defendant state and, at the same time, a ahtdranother state. In such situations
tribunals either rejected the claim or determing@telominant nationality by invoking
concepts such as ‘dominant’ or ‘effective’ natidtyal> However, neithertribunal

decisions_norlegal doctrine suggests that international law kvogenerally prohibit
‘dual nationality’. For the ‘thesis scenario’ thisplies that in general more than one

state can assert ‘corporate nationality’ of a TN@itg (provided they base their
nationality assertions on an internationally ackiealged ‘test’). However, such ‘dual
corporate nationality’ can entail problems on thieinational plane, for example when
the TNC entity (possessing ‘dual nationality) beesmclaimant (or subject to
diplomatic protection) before an international dlal, or when two home states
exerciseconflicting nationality-based extraterritorial jurisdiction tivirespect to the
same activity of a TNC in a host state. In theelatiase the right of one home state (or
both) to exercise extraterritorial jurisdiction rhigbe limited. However, due to
restricted capacity this thesis will analyse onlyisdictional conflicts between the
home state and the host state. Jurisdictional ictsfhrising between two homes states

will not be discussed.

4.2.4 Conclusion

State practice, international judicature and viekscholars suggest, altogether, that
international law allows a home state to asseribnality of TNC entities which are
incorporated under its law and have their registeffice on the territory of that home

state. Thus, in the 'thesis scenardmme states can assert nationality of sddhC

parent companiesvhich are incorporated under their law and hawar thegistered
office on their territory. However, though still ecgrtain, there is severe doubts that
international law allows a home states to assdaromality of TNC parent companies
which are_notincorporated and have nmegistered office in that home state. Likewise

are home states at risk of acting in non-conformiith international law when they

% Donner, p. 94ff
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assert nationality or ’quasi-nationality’ oforeign TNC subsidiarieswhich are

incorporated and 'business-active’ in host statég.o
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5 The Right of Home States to Exercise Nationaliti3ased Extraterritorial

Jurisdiction?

With focus on the ‘thesis scenario’ this sectiofi amalyse if and to what extent home

states are allowetb exercise nationality-basexktraterritorial jurisdiction over TNCs.

Focus will be possible limitations deriving fromettsovereignty of host states. The

section will postulate that home states have as$écbrporate nationality’ of a TNC

entity in accordance with international lafs elaborated in the previous section this

applies first and foremost fBNC parent companiewhich are incorporated and have
their registered office in a home state. Howeuse, dection will nevertheless often use
the generalterms‘TNC’ and‘TNC entity’ in order to underline that the section applies
also to home states who have - though not likelgeon accordance with international

law - asserted corporate nationality (or ‘quasiaratlity’) of a foreign TNC subsidiary.

5.1 ‘Activities of a National’

As elaborated in section 3.2.2, the ‘active natibngrinciple’ does entitle a state to
regulate the activities, interests, status or it ofits nationals inside andutsideof
its territory. The main requirement for invokingetlactive nationality principle is the
nationality of the person or corporation which igbject to the extraterritorial
jurisdiction (section 3.2.2). However, a secondurement is that the particular
activity, which is made subject to extraterritofatisdiction, is an activity of exactly
thatperson or corporation.

International law does not specify the circumstanoeder which states can consider an
activity as being the activity of exactly that corgte entity over which they want to
exercise nationality-based extraterritorial jurgsgin. Therefore, the general rule

applies, which already the PCIJ formulated in listus case: With respect to
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extraterritorial jurisdiction, states have “a wideasure of discretion which is only

limited in certain cases by prohibitive rufes international law]"*°

Based hereupon, it
can be concluded that homes states are allowedefioed(by municipal law) the
circumstances under which they consider an actitdtyoe the activity of a certain
person or corporation. The only limitation derivimgm the PCIJ Lotus decision is, that
the concepts homes states decide to use for thi®gel do not conflict witprohibitive
rules of international lawsuch as prohibitive rules deriving from the seignty of the
host states. The limitations of extraterritoriaigdiction by such ‘prohibitive rules’ will
be analysed in detail in section 5.2. However, tiissis suggests, that - beside
respecting prohibitive rules - states are also vttt obligation to base extraterritorial

jurisdiction on a ‘reasonable lihkbetween the activities which are subject to the

extraterritorial jurisdiction and the ‘national’ver which they exercise jurisdiction in

the particular case.

When home states choose ttlieect approach’(i.e. exercise jurisdiction directly over a

foreign TNC subsidiary) the requirement of a ‘resdae link’ is less of a problem,
since subject to the jurisdiction are the businassvities of exactly that foreign

subsidiary. The same applies to tteect parent liability approach’ Here jurisdiction

is exercised over the TNC parent, and the actisiiject to the jurisdiction is the
conduct of exactly that parent (in it its role aslareholder who has certain due
diligence obligations with respect its subsididresdivities). However, the situation is

more unclear when home states pursue ‘digibution approach (i.e. exercise

extraterritorial jurisdiction over a TNC parent goamy and attribute conduct of the
subsidiary to the parent). In this case the a@wisubject to the jurisdiction (exercised
over the TNC parent) are primae facie activitiegha subsidiary, which is a legally
autonomous entity whose activities are not autarabyi activities of its parent

company (doctrine of ‘limited liability of sharelugrs’). However, most concepts used
within the ‘attribution approach’ (such as the fgiag the corporate veil approach’) are

limited to situations in which the parent is exsmg such extreme control over its

% pClJ,Lotus 7.9.1927, p. 19
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subsidiary, that the latter cannot be said to rewewill of existence of its own, and
that treating the parent and the subsidiary asraepantities would cause inequitable
results”” Those concepts are based on the notion that thetias which seemto be
conducted by the subsidiary, actually are - duéheoextraordinary level of control -
activities of the parent. The high level of conselves ageasonable link’ Thus, even
for the ‘attribution approach’ it can be arguedtthle activities subject to the
extraterritorial jurisdiction are actually actied of the TNC parent company over

which the jurisdiction is exercised.

In addition, this thesis advocates a dynamic imetgtion of the ‘active nationality
principle’ when applied to TNCs: Whereas individgarsons act usually ‘in person’,
legal entities such as TNCs have various ways th@cOne (very common) way is
setting up subsidiaries to conduct business inreioesector or region. Even though
such subsidiaries are legally autonomous corparatities, they nevertheless conduct
their business in the interest and under the cbafrtheir parent company. In addition,
parent companies usually receive the profit gaingdheir subsidiaries. Hence, such

subsidiaries are in fact not really acting indeply and for their own account.
5.2 Limitations of Nationality-Based Extraterritori al Jurisdiction

5.2.1 Scenarios

For the purpose of determining the limitations afraterritorial jurisdiction in the

‘thesis scenario’ three different sub-scenario$ belconsidered:

‘Congruent standards The legal standards applied extraterritorially

are congruent with the host state’s legal standards

‘Lower standards The host state’s legal standards are lower than th

legal standards applied extraterritorially (but tsndards do not

conflict in such a way that only one of them camist).

7 Schutter (2006), p. 37
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‘Conflicting standards The legal standards applied extraterritorially

conflict, inevitably, with the host state’s legahisdards (i.e. meeting
extraterritorially applied standards leads to alation of host state

standards).

With potential conflicts with the sovereignty ofdistates in mind, a further distinction
in two categories seems advisable (for elaboratiothe term ‘political choice’ and on

the scenarios ‘lacking capacity’, ‘lacking willingss’ and ‘lacking interest’ see section
2.3):

The extraterritorially applied standardharmonise with the ‘political

choices' of the host state (i.e. with its law apdlicies):

This category includes cases of ‘congruent starsdamd which the
(congruent) standards are also enforced by the dtast. In this case the
extraterritorial jurisdiction is fully congruent thithe law and policy of the

homes state, and thus, with its ‘political choices’

Likewise included are cases of ‘lacking capacityg. (1) ‘congruent
standards’ exist (as expression of the ‘politidabice’ of the host state)
but the host state lacks the capacity to enforemth- or (2) ‘lower
standards’ exist but are no expression of a ‘malitichoice’, on the
contrary, the host state is politically motivatedréquire stricter standards
(= ‘congruent standards’) but solely lacks the c#gato set up (and
enforce) such standards. In these two cases thigicabmotivation’ (i.e.
the ‘political choices’; = the policies) of home dcamost state can be

considered congruent.

This thesis suggests, furthermore, to include eéses in which either the
non-enforcement of existing ‘congruent standardsth@ maintaining of
‘lower standards’ is motivated solely by ‘lackingerest’ of the host state

in enforcing corporate human rights standards.uchscases the ‘lacking
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interest’ does not express a ‘political choiceg.(a policy) of the host state

with which extraterritorial jurisdiction could be disharmony.
This category of scenarios will be subject to sec.3.

The extraterritorially applied standardsonflict with the ‘political

choices’ of the host state (i.e. with its law oligies):

This includes cases of ‘congruent standards’ inctvithe host state does
not enforce the existing (congruent) standardstdukacking willingness’

(i.e. as expression of an explicit ‘political cheiaot to enforce them).
Here any attempt of extraterritorial jurisdiction tnforce standards
(which are congruent with the existing but not eoéal standards of the
host state) would thwart the ‘political decisiorf the host state not to

enforce its legal standards, and thus, would atn#lith its policy.

Likewise - and for the same reason - are casedowfef standards’
included in which the host state has ‘lacking wilness’ to set up stricter
corporate human rights standards (i.e. the host steboses explicitly not
to have stricter standards, for example in order attract foreign

investment).

Included are furthermore all cases of ‘conflictimgandards’. Legal
standards are always an expression of a ‘politicabice’, thus,
extraterritorial jurisdiction which inevitably cdrdts with the host state’s
legal standards always implies a conflict with thest state’s explicit

‘political choices’ i.e. with its policy.

This category of scenarios will be subject to sech.4.
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5.2.2 ‘Prohibitive Rules’

Undisputed, the nationality principle does natlow unlimited extraterritorial

jurisdiction, but is limited by international la¥%.However, there is less clarity on
content and details of the limitations. The PChtest in itsLotus case with respect to
extraterritorial jurisdiction, that states havewrmle measure of discretion which is only

»99

limited in certain cases by prohibitive rules international law]”> Two principles of

international law which can amount to ‘prohibitinees’ are'®

The ‘principle of sovereigrequality of state¢from here on referred to as
‘sovereignty principlg’as laid down in Art. 2 (1) UN Charta and in tHe 6
principle of the Friendly Relations Declaration.cdeding to the latter it
includes: “Each state has the right freely to clkoe@smd develop its

political, social, economical and cultural systems”

The ‘principle of non-intervention’ It is part of customary international
law and includes that “no state |.has the right to intervene, directly or
indirectly, for any reason whatever, in the intéfna] affairs of any other
state [...]” and “every State has an inalienabletrighchoose its political,
economic, social and cultural development withauerference in any
form by another State"*

The content of the principles sovereignty and mdefivention has remained rather
vague'® The principles are closely linked with each ottwith particular reference to

their above-mentioned content (as it is formulatethe Friendly Relations Declaration
and ICJINicaraguadecision) the tentative conclusion can be dravatdhtraterritorial

jurisdiction must not

% PClJ,Lotus 7.9.1927, p. 19; Buergenthal/Murphy (2007), @4f2Watson (1992), p. 67Extra-
Territorial Application of Laws and Responses Therp. 6, Mann (1984), p. 59; Bowett (1983), p.7;
15ffb Akehurst (1974), p. 179; 188f, Mann (196a)90

% PClJ,Lotus 7.9.1927, p. 19

199 Bowett (1983), p. 15f

1011¢J,Nicaragua 27.6.1986, p. 108:%3Principle in the Friendly Relations Declaration

192 Bowett (1983), p. 17
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‘interfere’*?

with the ‘political choicesa host state has ma@&with respect to its “political,
105

social, economical or cultural systems and therettimment

‘Political choices! ‘Political choices’ of a state are conscious peéitidecisions of that

state, they are made by the decisions makers igehand are based on a decision
making process (which does not necessarily nebeé ttlemocratic). They can find their
expression in legal standards, but can also beesgpd by other means such as in
political statements or political programs. Thiggsis advocated that ‘lacking capacity’

and ‘lacking interest’ are no expression of paditichoices (see section 2.3).

‘Political, social, economical or cultural systemnsd their developmentThe precise

content ofpolitical, social, economical or cultural systeraad their developmentias
remained very vague. However, this thesis suggésisbinding corporate standards
prescribed by a state, and other explicit ‘politichoices’ of a stat&® which regard
corporate standards (for example the choice nqiréscribe or enforce any corporate
standards), argolitical choices’ with respect to the ‘politicakocial, economical or
cultural system’ of that statdecause: Binding corporate standards are wittioubt a
determinant for the ‘economical system’ of a stdte.addition, binding corporate
standards (i.e. the ‘freedom’ granted to corporefjois also a determinant for the
‘political system’ of a state, since it is an exggien of how ‘liberal’ a state’s system is.

‘Economic liberalism’ is, today, considered a poét philosophy.

Interference When exactly extraterritorial measurésaterfere’ with the ‘political

choices’ of a state, has likewise remained vagweoAling to the classical doctrine on

193 principle 6 Friendly Relations Declaratiorirgelyto choose [...]*; Principle 3 Friendly Relations
Declaration: “no state [...] has the rightitaervengd...]"

194 principle 6 Friendly Relations Declaration: “thight freely tochooss...]*; Principle 3 Friendly
Relations Declaration: “an inalienable rightctmoossd...]"

195 principle 3 and 6 Friendly Relations Declaratitiy, Nicaragua Judgement 27.6.1986, p. 108
108Explicit political choices’ do not necessarily me® be expressed by law, but can also be expressed
by other means such as political statements ordtatad political programs
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international jurisdiction,_international law reges that legal standards which are

applied extraterritorially on activities conducteal the territory of another state

do not_inevitably conflicwith thelegal standard®f that stat&®’

do not thwarthepolicy of that stat&®

Based hereupon, this thesis concludes with redpepbssible ‘interferences’ in the

‘thesis scenario’:

Extraterritorial measures of home states enforangjtuation (in a host

state) which inevitably conflictwith the legal standards of that host state,

‘interfere with the host state’s ‘political choice’ contashen its legal

standards. This applies to all ‘conflicting start¥aiscenarios.

Extraterritorial measures prohibiting activitiea & host state) which are -
according to explicit policies of that host statevidently conceived as
permitted, or which are at least intentionally tated, ‘interferewith the
host state’s ‘political choice’: In such cases atdrritorial jurisdiction
thwartsthe explicit policy of that host state ntot have stricter corporate
standards. This applies to all cases gathered ia tategory
“extraterritorially applied standarasonflict with the ‘political choices’ of
the host state (i.e. with its law or policies)”. rFa definition of the

category see section 5.2.1).

All scenarios of the category “extraterritoriallppied standard$iarmonise
with the ‘political choices' of the host state (ivath its law and policies) do not
‘interfere with ‘political choices’ of the host state. For gefinition of the

category see section 5.2.1).

197 Extra-Territorial Application of Law and ResponsHEseretq p. 155; Mann (1984), p. 59; Bowett
(1983), p. 8; Mann (1964), p. 90
198 Akehurst (1974), p. 189
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5.2.3 ’'Reasonableness’

Besides ‘prohibitive rules’, it is often suggestbat extraterritorial jurisdiction would
also be unlawful under international law if it isnfeasonable’®® However, it is
unclear whether the advocators of this ‘rule osoea consider the ‘unreasonableness
of extraterritorial jurisdiction’ to be the onlyniitation by international laW:® or
whether the ‘reasonableness’ is supposed to bedayed in addition to ‘prohibitive
rules’. Due to lacking capacity, this thesis wile tbased on the notion that the
‘reasonableness’ is a criterion which has to besidmned _in additionto possible

‘prohibitive rules’

What factors exactly determine whether extrateigtgurisdiction is reasonable’is
unclear. According to th&.S. Third Restatements (1987), sec. 403 [2] thevamt
factors for determining ‘reasonableness’ includaqagst other factors):

The connections (such as nationality) between ¢gelating state and the

person responsible for the activity.

The importance of the regulation to the internatlopolitical, legal or

economic system.

With respect to such kinds of extraterritorial fglictionover parent companies, which
directly or indirectly, address activities fafreign subsidiarie®f the parent companies,
the U.S. Third Restatements (1987) state in sed W8] that extraterritorial

jurisdiction is only in exceptional casé&gasonable; depending on (amongst several

criteria):

Whether the regulation is in potential or actaahflict with the law or

policy of the state where the subsidiary is established.

199y.S. Third Restatements (1987), sec. 403 and 4B}{Buergenthal/Murphy (2007), p. 224f; Mann
(1984), p. 28; Bowett (1983), p. 18ff
10 As the U.S. Third Restatements (1987) seem toyimpl
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5.2.4 Human Rights Context

Furthermore, when determining the limitations otraterritorial jurisdiction in the
‘thesis scenario’, it is necessary to be awarenefttuman rights context: Home states
aim at enforcement of internationally acknowled@emporate human rights standards’
by extraterritorial jurisdiction. This human right&ckground needs to be taken into
consideration when analysing the limitations degvifrom international law (see

particularly section 5.4.1 — 5.4.5).

5.3 The Extraterritorially Applied Standards Harmonise with the ‘Political

Choices’ (i.e. Law and Policies) of the Host State

The application of ‘extraterritorial standards whibarmonise with the ‘political
choices of the host state’ (for elaboration of tbéegory see section 5.2.1) can be
limited if this kind of extraterritorial jurisdiatn does not comply with the principles of

sovereignty and non-intervention (‘prohibitive rsibe or is ‘unreasonable’.

As discussed in section 5.2.2, the principles @kseignty and non-intervention imply
that extraterritorial jurisdiction_ must nahterfere’ with the ‘political choices’ a host
state has made with respect to its “political, ah@conomical or cultural systems and
their development”. It was also already elaboratesgection 5.2.2 that alicenarios in
which extraterritorial measures of home states harise with the ‘political choices’
(i.e. law and explicit policies) of the host stdtenot'interfere’ with ‘political choices’
the host state has made with respect to its “palitisocial, economical or cultural
systems and their developméntThus, these scenarios are in conformity with the
principles of sovereignty and non-intervention. tRarmore, these scenarios of
extraterritorial jurisdiction can also be considkm@s being ‘reasonable’: As already
stated in section 5.2.3, two factors for deterngrtime reasonableness of extraterritorial
jurisdiction are'the importance of the [extraterritorial] regulatioto the international
political, legal or economic systemand ‘whether the regulation is iactual or
potential conflict with the law or the policgf the state where a subsidiary is
established’. As already discussed, the scenaniged to this section are niot ‘actual

or potential conflict with the law or the policyf @ host state. Moreover, it can be
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argued that the extraterritorial jurisdiction is great importance to the ‘international
political system’, since it aims at the enforcemehtinternationally acknowledged
human rights standards whose values are considerds universal and of major

importance to the international community.

Conclusion According to the interpretative approach of thigsis, all scenarios in
which the extraterritorial application of corporagtandardsharmonise with the
‘political choices' of the host state, can be cdesed to be in conformity with

international law.

5.4 The Extraterritorially Applied Standards Conflict with the ‘Political

Choices’ (i.e. Law and Policies) of the Host State

Limitations of those scenarios in which the extndtigrial application of legal standards
conflicts with ‘political choices' of a host state (for etahtion on this category see
section 5.2.1) can as well derive from the priresplof sovereignty and non-
intervention, and from the ‘rule of reason’. Aslaleated in section 5.2.2, the principles
of sovereignty and non-intervention imply that etérritorial jurisdiction_must not
‘interfere’ with the ‘political choices’ a host $éahas made with respect to its “political,
social, economical or cultural systems and thewetipment”. It was also already
elaborated in section 5.2.2 that atenarios in which‘extraterritorially applied
standards conflict with the ‘political choices’ t¢iie host state (i.e. with its law or
policies)” - primae facie ‘interfere’ with ‘political choices’ a host seathas made with
respect to its “political, social, economical oftaral systems and their developmnient
in particular with its choice _noto establish (or not to enforce) stricter corperat
standards. Hence, the classical doctrine on intiemeal jurisdiction would tend to
consider the scenarios subject to this sectioneo Iprimae facie- a violation of

international law and, thus, impermissible.

However, the classical doctrine on internationaisgliction applies to extraterritorial
jurisdiction in general and does not take any paldrities into consideration that arise

from the _human rights contexif extraterritorial jurisdiction in the ‘thesis estario’
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(see section 5.2.4). Hence, it needs to be analysed to what extent host states can
invoke the principles of sovereignty and non-ington in cases where extraterritorial
jurisdiction is primae facieillegal (because it conflicts with the host statids or
policy) but aims at enforcement of internationatigknowledged human rights
standards. The following subsection will, therefodescuss whether the question of
‘permissibility of extraterritorial jurisdiction’ @eds to be reconsidered when
extraterritorial jurisdiction aims at the enforcemh@f internationally acknowledged

human rightsstandards. Due to the limited capacity of this ithethe thesis will

assume that the human rights standards which thee lstate enforces, acengruent

with the human rights standards which the hosesttobliged to protect within its

territory. Such positive obligations of host states either derive from human rights
treaties the host state is party to (in this thisiged to ICCPR and ICESCR) or from

customary human rights law (in particular jus caeffor details see section 2.1 and
2.2.

5.4.1 The Principles of Sovereignty and Non-Interv&ion in the Context of
Human Rights

The principles of sovereignty and non-interventame limited in their application to

certain matters which - under international lawe eonsidered ‘internal affairs’ of a
state’'! ‘Internal affairs’ are matters in which state is not bound to any rules of
international law'*? and, thus, has exclusive jurisdiction, and no ioshate is allowed

to intervené™® The concept of ‘internal affairs’ is a relativeepisince the crucial factor
for determining the scope of ‘internal affairs’ ighether a matter is subject to
international law. However, international law hakawrged enormously and has
extended into many areas which in former times lbeeh considered ‘internal affairs’.
In the last 60 years international law has alsemded into the field of human rights.

Hence, matters involving human rights are no lompgeely internal matters.

1111¢J,Nicaragug 27.6.1986, p. 108:%3Principle in the Friendly Relations Declaration
12 Brownlie (2003), p. 291
13 Brownlie (2003), p. 290ff; Shaw (2003), p. 574ff
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In the ‘thesis scenario’ extraterritorial jurisdaot aims at enforcement of such human
rights standards which a host state is - by intenal law- obliged to assure within its

territory. Hence, the extraterritorial jurisdictiadoes_notaddress matters which are
beyond reach of international law. Thus, the mattitie extraterritorial jurisdiction

addresses (corporate human rights standards irstaskate) are not purely ‘internal
affairs’, so that the host state can not fulyoke the principles of sovereignty and non-
intervention. However, international law does nobvide a clear-cut answer to the
guestion to which extent host states neverthelassirtvoke these two principles as

‘prohibitive rules’ limiting extraterritorial juridiction of home states.

This thesis suggests that the right of (host) stetenvoke the principles of sovereignty
and of non-intervention in matters that are notepurinternal affairs’, is_not

completely nullified, but limited A complete deprivation of the right to invoke the

principles of sovereignty and non-intervention wbumisconceive the utmost
importance of the concept of sovereignty within tbemmunity of states, and
furthermore undermine the elaborate concepts andhamésms international law
provides for cases in which states are in breat¢h wiernational law. However, to
which extent is the right of states to invoke threngples of sovereignty and non-
intervention, in matters that are not purely ‘intr affairs’, limite® The thesis

suggests two different approaches:

Approach 1 In matters which are not purely ‘internal affaibsit subject
to international law, states have - according toragch 1 4o accept such
‘interferences’ which the international law (to whithey have consented

to - explicitly provides for(for example in human rights law or in the law

on state responsibility). However, this approaclorgjly focuses on
territorial sovereignty of the host states, andlexg other sovereignty-
related interests such as the interest of homeesstat exercising
jurisdiction over their nationals. Such a cleardominance of territorial

sovereignty over other sovereignty-related aspéxtsiot reflected in

47



international law. Hence, this thesis will suggestother approach
(‘approach 2’). The next sections will neverthelesas required by
‘approach 1’ - analyse whether international humghts law, or the law
on state responsibility, might allow home stategnforce internationally
acknowledged human rights by nationality-based agadritorial

jurisdiction (see sections 5.4.2 — 5.4.4).

Approach 2 This approach is likewise based on the gener@maohat the
sovereignty of a state is limited to that extentwhich the state has
subordinated matters to international law. Thugait be argued, that by
consenting to international rules on a particulaatter states have
subordinated their sovereignty (and, thus, alsar thght to exclusive
jurisdiction on that matter) to the particular camttof the international law
governing this matter. Hence, it seems - at lemst ‘thought experiment’ -
possible to argue that, as a consequence, staies the right to invoke
(on the international plane) any domestic law dicgaon such a matter if
the domestic law or policy is nat conformity with the human obligations
standards the state has consented to. Thus, itiralastandards can, on
the international plane, ‘override’ domestic lawdamolicies. This
approach does neither turn the international stailsdanto law directly
applicable within that state, nor does it implyttifge state has to tolerate
any kind of intervention by other states. The dffethe
‘internationalisation’ of a matter has, is solélyited to the deprivation of

the right to invoke certain domestic laws or p@gion the international

plane be it before an international tribunal, or witkespect to
extraterritorial jurisdiction other states are (@ciing to internationally
acknowledged ‘bases’ for extraterritorial juristbet) entitled to exercise.

For the ‘thesis scenatidin particular for those scenarios in which the

extraterritorial application of legal standardenflicts with the law or
policy of a host state) this implies: When hometestaenforce exactly

those human rights standards which a host is lgyriational law obliged
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to ensure, the host state canimyoke any domestic law or policies which
require, allow or tolerate lower human rights staxd. I.e. with regard to
nationality-based extraterritorial jurisdiction lbme states, a host state’s
domestic law and policy which do not meet its in&ional obligations
(and therefore conflict with the extraterritorialrisdiction of the home
state) can be considered as if it would not ekisthese cases, scenarios of
extraterritorial jurisdictions whickle factoconflict with the law or policy
of a host state, can - with respect to the priesigf sovereignty and non-
intervention - be treated the same way as the gosnan which
extraterritorial jurisdictiorharmoniseswith the host state’s law and policy

(see section 5.3).

In conclusion:'Corporate human rights standards’ within theitery of host states are
not purely ‘internal affairs’ of the host statesce host states are by international
human rights law, obliged to ensure certain ‘coap®rhuman rights standards’.
Therefore, host states cannot fully invoke the qpiles of sovereignty and non-
intervention when extraterritorial jurisdiction dbme states aims at enforcement of
‘corporate human rights standards’. To which extéetright of host states to invoke
the principles of sovereignty and non-interventisrimited is uncertain. One could
argue that host states only have to tolerate raitgrbased extraterritorial jurisdiction
if this is provided for in international human rghlaw, or in the law on state
responsibility. However, this thesis argues forthap approach, according to which
host states are deprived of their right to invoka the international plane) such
domestic law and policy that are natconformity with its international human rights
obligations (and therefore conflict with the extéraitorial jurisdiction of the home

state).

5.4.2 Rights of Home States under Human Rights Law

With a continued focus on the scenarios in whictragrritorial jurisdiction conflicts
with the law or policy of a host state, and tipusnae faciedisregards the principles of

sovereignty and non-intervention: This section wibcuss whether human rights law
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contains a right of home states to protect the lmunghts of individuals in host states
by means of nationality-basexktraterritorial jurisdiction, even in scenarios in which
the extraterritorially applied standards conflictittv the law or policy of host states
The sources analysed will be (for the purpose isfttiesis limited to):

ICCPR

ICESCR

Customary human rights law

ICCPR and ICESCR:

None of the two covenants contains a particularvipron explicitly providing or
confirming aright of states parties to protect human rights of iiligls outside their
territory or jurisdiction. The covenants’ conceptapproach is it to establigights of
individuals and peopleg’human rights’) and set up correspondiafgligations for
states in particular the (positive) obligation to prevefand if appropriate punish)
human rights abuses by private actors such as TN&s section 2.1). They do not
formulaterights of statesHowever,_ifthe mentioned positivebligations of (home)
states would extend to human rights of individuatsl people outside their territory
(such as to individuals located in host states3, tightimply their entitlement to take
up extraterritorial measures such as extrateraitqurisdiction. Hence, it needs to be
analysed whether the positive obligations of (hom&tes contained in the two

covenants extend extraterritorially:

ICCPR Art. 2 (1) ICCPR states: “Each State Party [...Hertakes to
respect and to ensure to mtividuals within its territory and subject
to its jurisdictionthe rights recognized in the present Covenant [...]"
(emphasis added). The ordinary meaning of the waudgests that the
obligation of each state is clearly limited to thghts of individuals
which are located "within in its territory and asabject to its
jurisdiction”. What exactly that means has beenatksth much. An

extraterritorial extension of a state’s positiveligdtions has been
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suggested for situations where a state exercisiestige control over
foreign territory’ (for example in occupied ternites), or when state
agents or other state organs act abfoaddowever, the ‘thesis
scenario’ is clearly different from these two casdsrst, the
individuals whose human rights are to be proteetedlocated within
the territory of the host state, which_is mwider any ‘effective control’
of any other state. Second, the home states haseally) no
jurisdiction over the individuals who are locateda host state, neither
territorial nor nationality-based jurisdiction (tleeceptional cases that
nationals of the home state are located in the &tadée will not be
discussed). The fact that a state party might haateoonality-based
jurisdiction over a potential perpetrator (SUchTakCs) is not reflected
in the ICCPR. Finally, the potential human rightsises are also not
committed by organs or agents of a home stateshyoptivate actors

over which the homes states has only very limitaatrol.

In_conclusion in the ‘thesis scenario the ICCPR_canbetinterpreted
as extending the (positive) obligations of homéestéo the individuals
located in host states.

ICESCR The ICESCR does not contain a jurisdictional psion.
However, Art. 2 (1) ICESCR states: “Each StateyPart] undertakes
to take steps, individually and throughternational assistance and
cooperation [...] to achieving progressively the full realizati of the
[covenants] rights [...]” (emphasis added). A litemalerpretation of
the ICESCR shows: Neither Art. 2 (1) nor any otheavision of the
ICESCR limits the “realization of the rights” (anlde corresponding

positive obligations of state parties) to indivitbuéocated within the

14 UN Human Rights Committee, General Comment Nopat., 10;Extraterritorial Application of
Human Rights Treatig2004), p. 49ff



territory of a state party}> However, Art. 2 (1) ICESCR gives likewise
no indication that states parties were obligedutadertake steps’ for
realising the ICESCR rights of individuals locatedtside their own
territory. Hence, the ICESCR remains ambiguous wat$pect to the

territorial scope of states’ obligations.

In case a treaty is ambiguous Art. 29 VCLT suggestestrictive

interpretation: “Unless a different intention aprgeftom the treaty, or
is otherwise established, a treaty is binding upach party in respect
of its entire territory.” Following this suggestiothe state obligations
under the ICESCR would not extend to individualtsmle the territory

of a state party.

However, the Committee on Economic, Social and CaltRights
(CESCR) - though it did not address the territosabpe of the
ICESCR in general - seems to suggest a broadepiatation of the
covenant (at least with respect to certain rigiRggarding the right to
health (Art. 12 ICESCR) it statetiStates parties have to respect the
enjoyment of the right to health in other countyi@sd to prevent third
parties from violating the right in other countrjei§ they are able to
influence these third parties by way of legal ofitogmal means, in
accordance with the Charter of the United Natiomsl aapplicable
international law.® A similar statement exists with respect to the

right to water:*’

In_conclusion It is uncertain whether the positive ICESCR-oétigns
of home states have extraterritorial scofieHowever, supported by

the aforementioned views of the CESCR an extrabeial scope can

115 Extraterritorial Application of Human Rights Trea#i(2004), p. 203ff

18 CESCR, General Comment No. 14, par. 39

17 CESCR, General Comment No. 15, par. 31

18 Schutter (2006), p. 18fExtraterritorial Application of Human Rights Treati(2004), p. 203ff
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be constructed. But even when constructing an &xtrerial scope,
any extraterritorial measures taken by a stateypartist be (as
highlighted by the CESOR‘in accordance with the Charter of the

United Nations and applicable international faw

In Conclusion:The positive obligations of home states unded@@PR do_noextend
extraterritorially. It can, therefore, ndite argued that home states were allowed to
exercise of nationality-based extraterritorial $diction in order to meet extraterritorial
obligations under the ICCPR. With regard to theitpes ICESCR-obligations of home
states an extraterritorial scope danconstructed. However, as the CECSR highlighted,
the extraterritorial measures taken in order totrttee extraterritorial obligations must

comply with the “applicable international lawHence, the extraterritorial scope of

homes states’ positive ICESCR-obligations carmotused to redefine the limitations

international law imposes on extraterritorial jdiction in scenarios in which the

extraterritorially applied standards conflict witle law or policy of host states.

Customary Human Rights Law (in particular jus cogers law).

‘Ordinary customary law A ‘customary right' of states to exercise natdity-based

extraterritorial jurisdiction in order to protedtet human rights in another state, would
only exist if that would be subject to (‘opinio isirbased)widespread and consistent
state practice However, presently there is muifficient evidence for the existence of
such state practice: States have in general rechaiather reluctant to exercise
nationality-based extraterritorial jurisdiction (amon law states have for example been
very reluctant to nationality-based extraterritogaminal jurisdiction}*®. And states
have even been especially reluctant to apply Isgaidards extraterritorially if these
would conflict with the law or policy of the othstate concerned (a number of states
which exercise extraterritorial criminal jurisd@ti over nationals abroad even require

proof that the committed act is also criminal untiee ‘lex loci’)**°. Some treaties

119 5ee footnote 65
120 plakesley/Stigall (2004), p. 123; Akehurst (1974)156
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oblige the ‘states parties’ to exercise extraterial jurisdiction over their nationals
with respect to certain crimé$- However, there is nsufficient evidence, that this
reflects (or has created) a rule of customary |lHening states to exercise nationality
based extraterritorial jurisdiction even in casdwer this would conflict with the law

or policy of the other state.

Jus cogensSeveral arguments support the assumption thae lstateglways(even in
scenarios where extraterritorial jurisdiction caot with the law or policy of a host
state) have the right to exercise nationality-baesddaterritorial jurisdiction when they
enforce jus cogens rules by that (for a list ofgagens rules see section 2.2.1). This is
in particular the case when a TNC (potentially)laies jus cogens rules (for example
the prohibition on slavery), but the host stateliekly allows or tolerates it by its law
or policy (be it by not prohibiting it or by not femcing existing prohibitions). In this
situation it can be argued that the jus cogensacter of the violated norm ‘overrides’
the law and policy of the host state (with whicle #xtraterritorial jurisdiction would
conflict). The main implication of the concept afisj cogens is its peremptory
character?? As highlighted by the ICTY, the peremptory chaeadif jus cogens norms
has also the effect to “de-legitimise any [doméstegislative, administrative or
judicial act authorising [violations of jus cogensrms]’. Such domestic acts are not

“accorded international legal recognitiotf®. Applying this ‘de-legitimising’ effect to

the ‘thesis scenariohas the consequence that a host state’s domastiof policy

which directly or indirectly ‘authorises’ jus cogerviolations by TNCs, is denied
‘international recognition’. This implies that thest state cannot invoke such domestic

law and policies on the international plane.

An additional argument for the right to unlimitedlgxercise nationality-based

extraterritorial jurisdiction (enforcing jus cogensrms) derives from the jus cogens

121 Eor example Art. 5 (1) b Convention against Tatuirt. 7 (1) ¢ Convention for the Suppression of
Financing of Terrorism, Art. 5 (1) b) Conventionadgst the taking of hostages or Art. 15 (2) b) UN
Convention against Transnational Organized Crime

122 5ee footnote 45 and 46

123|CYT, Furundzija 10.12.1998, par. 153ff
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implication that the jus cogens character of a n@mtails universal jurisdiction.
Universal jurisdiction implies that all states a#owed to exercise jurisdiction with
respect to jus cogens violations, irrespectivehef place where a jus cogens rule was
violated and irrespective of the nationality of gerator or victin?* Hence it can be
argued, a fortiori that states must be entitled to exercisationality-based
extraterritorial jurisdiction in cases where thepuh even be allowed to exercise
universaljurisdiction (which does not even require a linkls as nationality)However,
this a fortiori argumentis dependent on (and limited to) the exact scdpleeouniversal
jurisdiction the jus cogens character of a normaiéit Of particular relevance is the
guestion: Does the jus cogens character of a natail @niversal jurisdiction only for
punitive/repressive measures (in particular, inftakl of criminal law and the law of
tort) or also for preventive action. Since this f@atiori argumentation’ is only of
additional character (and since the capacity of tthiesis is highly limited) a
comprehensive analysis of the exact scope of usavgurisdiction cannot be provided.
However, it is at least internationally acknowledigdhat universal jurisdiction is
permitted in the field of criminal laW?> However, international law provides only little
indication for the assumption that the right towemsal jurisdiction might also include
other punitive/repressive measures of extrateraitéegislative jurisdiction, such as for
example tort claim&® Likewise, there is almost no indication in intefomal
jurisprudence, state practice or legal doctringygesting that the right to universal
jurisdiction would extend to preventive measuresné€, presently the additional a
fortiori argument supports only a right of evergifire) state to unlimited extraterritorial

jurisdiction in the field of criminal law.

Conclusion There is no evidence for ‘ordinary customary laNbwing for unlimited
nationality-based extraterritorial jurisdiction tine field of human rights. However, an
unlimited right to nationality-based extraterritdrjurisdiction can be constructed under

the concept of jus cogens. Accordingly, home statesallowed to enforce jus cogens

1241CYT, Furundzija 10.12.1998, par. 156
125|CYT, Furundzija 10.12.1998, par. 156
126 parker (1989), p. 456
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rules by nationality-based extraterritorial juriibn even in scenarios where this

would conflict with domestic law or policies of thest state.

5.4.3 Human Rights Obligations of Host States andhé Law on State
Responsibility

This section will analyse if the law on state respbility gives home states the right to
use nationality-based extraterritorial jurisdictian cases where a host state is not
complying with its (positive) obligation to preveptivate actor abuses on its territory.
As discussed in sections 2.1.2 and 2.2.2, positblgations of host states derive from
the ICCPR, ICESCR, and (as advocated by this th&sis jus cogens. In absentia of
any special non-compliance mechanisms the consegseof non-compliance with
these positive obligations are determined by tloersgary rules on state responsibility,
of whom many are codified in the ILC’s Draft Aried on Responsibility of States for
Internationally Wrongful Acts_(in this section a#ferences to articles are referring to
these ILC Draft Articlels

Beside the consequences of non-compliance listédtir28 ff (duty of cessation, non-
repetition and reparation), the non-complying stae to tolerate countermeasures by
‘injured states’ (Art. 49ff). Art. 42 defines ‘injad states’. In the ‘thesis scenario’ a
home state is very unlikely to be an ‘injured statece the positive obligations of the
host state are not - as required by Art. 42 (ayedindividually to the home state, but
to a group of states (for example to the statagsadf the ICCPR and ICESCR) or even
to the community of states as a whole. AccordingAtb 42 (b) home states could,
furthermore, be ‘insured states’ if they were ‘splbg affected’ by the non-compliance
of the host state, or if the non-compliance of hbst state was of ‘such a character as
radically to change the position of all the othiatess to which the obligation is owed to
with respect to the further performance of the gdilon’. However, none of these two
requirements seem to be fulfilled in the ‘thesiersrio’. Therefore, home states are
likely to be ‘a state other than the injured sta#®hich kind of ‘reaction’ the rules on

state responsibility allow a ‘state other thanitijared state’, is much debated. A ‘state
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other than the injured state’ is allowed to invekate responsibility (Art. 48), however,

according to Art. 54 its reactions are limited lewful measuréswhich would exclude

extraterritorial jurisdiction conflicting with theprinciples of sovereignty and non-

intervention.

However, applying the afore-mentioned consideratiom the ‘thesis scenarjothe

following conclusion can be drawn: In case a hdatesdoes not meet its positive
human rights obligations the law on state respdiitgl gives home states the right to

take ‘lawful measures’ only. l.e. Home states anly allowed to exercise nationality-

based extraterritorial jurisdiction which fully cofies with international law -

However, even in the case that home states w&eedh ‘injured state’) allowed to take
‘countermeasures’, it seems difficult (though nanhpossible) to argue that
extraterritorial jurisdiction could be a ‘counteraseire’ within the meaning of Art. 49ff.
Though there is no legal definition of ‘counterm@as’, their purpose is mainly to
induce a state to comply with its obligations, A¥ (1). However, nationality-based
extraterritorial jurisdiction over TNCs (i.e. ovegrivate entities) puts only very
indirectly - if at all - pressure on the host stagelf. Hence, it can be doubted that
extraterritorial jurisdiction by its very nature rcabe characterized as a
‘countermeasure’. But even if it was a ‘counternoe@s it would be very difficultin
practiceto set up extraterritorial jurisdiction in a wayeating all the requirements the
law on state responsibility provides for counterswgas (Art. 52f): Home states would
be under obligation to: Notify host statesawmiy decision to take countermeasures (i.e.
exercise jurisdiction), to offer to negotiate wittie host states, and to suspend the
countermeasures (i.e. the jurisdiction)nmediatelywhen the host state meets its
obligation. These requirements would make extrédeial jurisdiction over nationals -
which usually requires stability and predictabilignd is supposed to be applied in an

equal manner towards all nationals - almost infdas

Conclusion In case the host states are not complying wigir tpositive obligation to
prevent private actor abuses of human rights, dledn state responsibility does limit

home states to ‘lawful measures’ i.e. extratenalgurisdiction exercised as a tool of
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‘invoking state responsibility’ must fully complyitl the principles of sovereignty and

non-intervention.

5.4.4 The Concept of ‘Obligations Erga Omnes’

This section analyses whether and to what extemtctimcept of ‘obligations erga
omnes’ implies the capacity to ‘override’ the smgnty of host states. The
considerations of this section apply to situatioms which home states (by
extraterritorial jurisdictions) enforce human righivhich are subject to erga omnes

obligations of the host state.

The ICJ described ‘obligations erga omnes’ as: itglbions of a state towards the
international community as a whole [...] By their yerature [they] are the concern of
all states. In view of the importance of the rigim#olved, all states can be held to have
a legal interest in their protectiof?’ The ILC Draft Articles on State Responsibility
refer likewise to the concept of erga omnes in A8t.(1) (b). Which particular ‘human
rights obligations’ have erga omnes character, astroversially debated: The ICJ
considered the following norms as having erga onutesacter: The ‘outlawing of
genocide’, ‘the principles and rules concerning fiasic rights of the human person
including protection from slavery and racial disgnation’ and ‘the obligation to
respect the right to self-determinatidf®. Some commentators hold the opinion that
only jus cogens obligations are erga omnes obligatiamsgreas other consider the
concept of erga omnes rights as a wider concept tha jus cogens conceft. A
detailed debate on the exact scope of obligatioges @nnes cannot be provided due to
the limited capacity of this thesis. However, thésean indication for the emerging

consensus that (at least) all jus cogens obligati@ve erga omnes charactér.

127|cJ,Barcelona Traction5.2.1970, p. 32

128|cJ,Barcelona Traction5.2.1970, p. 32; ICEast Timor 30.6.1995, p. 29
129 Overview in Skogly (2006), p. 81

130 see footnote 50
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But what legal consequences are attached to tleecenges character of an obligation?
So far there is neither case law nor any statdipeam which the erga omnes character
of certain human rights obligations was invokedrder to ‘override’ the sovereignty
of the state bearing the obligation. In practicates have invoked the erga omnes
character of human rights obligations mainly in esrdo claim their right to call
attention to cases where another state is not gamgplwith its human rights
obligations, and to call upon that state to cehsenbn-complianc&* Moreover, in the
ICJ East Timor case Portugal invoked the erga omnes characteAustralia’s
obligation to respect the ‘right to self determioatof the people of East Timor’ in
order to try Australia before the ICJ. But the I€jkcted this attempt since it decided -
even though it confirmed the erga omnes charaét@ustralia’s obligation - to have no
jurisdiction because it would have to evaluate l#v&ulness of the conduct of a third

state (Indonesia) which had not consented to ttigdjition of the IC3*2

State practice, case law and legal doctrine orl@pal effect of ‘erga omnes’ suggest

that this legal effect is limited to the right désding (‘jus standi’) in inter-state claims

“Erga omnes rules operate to expand the scopeddile claimants in those situations
where traditional rules of standing do not sufficeensure that all rules of international

law are capable of supporting effective inter-stigms* 3

In_conclusion:At present the legal effect of the ‘erga omnesrattar’ of norms is

limited to a purely procedural effect in inter-gtatlaims. The ‘erga omnes character’
has therefore no capacity to ‘override’ the sowgrsi of host states. However, the erga
omnes concept might be refined in the future. Tiere reason why the ‘legal interest’
states have in the ‘protection of the rights inealvn obligations erga omnes’ should

remain limited to the jus standi in inter-statdrols

131 Hobe/Kimminich (2004), p. 407
132 |y, East Timor 30.6.1995, p. 29
133 Byers (1997), p. 211
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5.4.5 Conclusion

This section was analysing scenarios in which &tri¢orial jurisdictionprimae facie
are contra international law (because they conflith the host state’s law or policy)

from a human rights perspectivie was assumed that home states (by extrateaiitor

jurisdiction) only enforce such ‘corporate humaghts standards’ which a host state is
obliged to ensure on its territory.

The thesis suggests for such cases that the tadstistdeprived of its right to invoke
(on the international plane) such domestic law palicy that are not in conformity
with its international human rights obligations dartherefore conflict with the
extraterritorial jurisdiction of home states). Thatplies that even ‘extraterritorial

jurisdiction which conflicts with a host state’sMeor policy’ is in_conformity with

international lawjf a conflict (between the extraterritorial jurisdion and the law or

policy of the host state) had not existed if thetsbate would have met its obligations
under international human rights lawIn addition, this thesis suggests that
‘extraterritorial jurisdiction conflicting with a dst state’s law or policy’ is also

permitted under international laivthe host state aims at preventing (or punishijug

cogens violations of TNCsThe crucial argument for the ‘reasonableness’ of
extraterritorial jurisdiction in these scenarioghie importance of an effictive protection
of jus cogens and other international human rigtendards to "the international
political, legal or economic system” (for the regument of 'reasonableness’ see section
5.2.3).

The other human rights related aspects discuss#dsirchapter (extraterritorial scope
of ICCPR and ICESCR, rights under customary humghts law, the law on state
responsibility in cases of a host state’s non-caanpk with its human rights
obligations and the concept of erga omnes) do mptyi the capacity to redefine the
limitations the principles of sovereignty and notervention impose on extraterritorial

jurisdiction in the ‘thesis scenario’.
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6 Conclusion

Limited to an analysis of the ICCPR, ICESCR andrersal customary law, this thesis
has demonstrated that international law alreadyiges for comprehensive ‘corporate
human rights standards’. However, these standaeisnainly of indirectnature, i.e.
they are established by obliging the states torobAiNCs, and to prevent and punish
human rights abuses committed by them (‘positivegabons’). As this thesis has
outlined, not all host states have the capacitilingness or interest which is necessary
to sufficiently control the business activitiesTfICs on their territory. Therefore, the
thesis has analysed the possibility that home sstatie TNCs contribute to the
enforcement of the ‘corporate human rights starglaird host states by exercising
extraterritorial jurisdiction. In doing so, the &wms was limited to extraterritorial
jurisdiction based on the ‘active nationality pipie’, i.e. on the right of each state to

exercise jurisdiction over its nationals.

In the thesis the view has been taken that thenptteof a home state to exercise
nationality-basecdextraterritorial jurisdiction directly over foregigsubsidiaries of TNCs
(i.e. over corporations which are neither incorpedlaunder the law of the homes state
laws nor have a registered office or conduct ansirft@ss on its territory) is highly
likely to be contra international law. The thes&s hrather drawn the conclusion that a
home state is most likely only allowed to asseotporate nationality’ of a corporation

if the company is registered under the law of #tate and has a registered office there.

The further analysis of the ‘thesis scenario’ hegealed that - given a home state
asserts ‘corporate nationality’ in accordance viitternational law - nationality-based
extraterritorial jurisdiction is limited only by ¢éhprinciples of sovereignty and non-
intervention (as ‘prohibitive rules’ of internatianlaw) and the ‘rule of reason’. It
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could be demonstrated that the extraterritorialliegpon of ‘corporate human rights
standards’ to nationals (= TNCs) abroad (= in atlstate) is in conformity with
international law if the extraterritorially appliedandard$iarmonisewith the law and
policies the host state has with respect to cotpostandards on its territory. This
category includes also cases in which a host ska¢s not control TNCs sufficiently
due to ‘lacking capacity’ or ‘lacking interest’. Fnermore, it was demonstrated in the
thesis that all other scenarios (i.e. scenariosvimch the extraterritorially applied
standardsconflict with the law and policy of a host state) apeimae facie not in
accordance with the principles of sovereignty aod-imtervention. However, the thesis
could reveal the wrongness of thigimae-facie-resultby reassessing the ‘thesis
scenario’ in special consideration of its ‘humaghts context’ (i.e. the fact that the
extraterritorial jurisdiction enforces ‘human righgtandards’ the host state is obliged to
ensure on its territory). In doing so, the thesiggested and substantiated that host
states are not allowed to defeat nationality-bas&traterritorial jurisdiction by
invoking a conflict with their domestic law or poy if this conflict only exists because
the law and policy are not in conformity with thesh state’s international human rights

obligations.

The thesis could demonstrate that nationality-basedaterritorial jurisdiction over
TNCs exercised by home states is to a great egmtitted by international law. This
allows the conclusion that the reluctance of steiesxercise extraterritorial jurisdiction
over TNCs is not so much a question of its perrilisi. To a much greater degree it
seems to be a political issue. Extraterritorialsgiction over TNCs’ activities abroad
might be sometimes considered to be ‘modern dawiialism’. However, to an even
greater extent states might be concerned thatiskegcextraterritorial jurisdiction over
TNCs incorporated under their laws (and often hgwtimeir headquarters or a major
branch in the state) might motivate these TNC<locate to other states, which refrain
from extraterritorial jurisdiction. Such a reloaati would imply a loss of jobs,
investment and tax income. This reasonable congeimts at the need for

extraterritorial jurisdiction to be exercised cotigely (for example within the EU), or
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internationally coordinated approach, i.e. thatnasny (potential) home states as
possible exercise extraterritorial jurisdiction pvieNCs, so that the number of ‘safe

havens’ is minimised.

At the end this thesis wants to express the vieat éxtraterritorial jurisdiction over

TNCs is certainly not the ‘panacea’ as sometimesiragd. In the long run a sufficient
and sustainable protection of ‘human rights stahglain host states requires
international cooperation that focuses on convigdiost states of the necessity to
enforce ‘corporate human rights standards’ on ttegnitory, and on strengthening the

capacities host states by financial and other aid.
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of torture and cruel treatment or punishment, 1.0.9%

General Comment No. 21, Replaces general commemn@&rning humane
treatment of persons deprived of liberty, 10.042199

General Comment No. 27, Freedom of movement, 02999,
CCPR/C/21/Rev.1/Add.9

General Comment No. 28, Equality of rights betwewm and women,
29.03.2000, CCPR/C/21/Rev.1/Add.10
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General Comment No. 29, States of emergency, 2008,
CCPR/C/21/Rev.1/Add.11

General Comment No. 31, Nature of the general lelgiigation imposed on
states parties to the covenant, 26.05.2004, CCRR/Rév.1/Add.13

Committee on Economic Social and Cultural RighBHSCR):

General comment No. 7, The right to adequate hguginced evictions,
20.05.1997

General Comment No. 12, The right to adequate fd2d5.1999,
E/C.12/1999/5

General Comment No. 14, The right to the highdsirable standard of health,
11.08.2000, E/C.12/2000/4

General Comment No. 15, Right rto water, 20.01.2@03.12/2002/11

General Comment No. 16, The equal right of menvamichen to the enjoyment
of all economic, social, and cultural rights, 112085, E/C.12/2005/4

General Comment No. 17, The right of everyone teebiefrom the protection
of the moral and material, interests resulting framy scientific, literary or
artistic production of which he or she is the auti@.01.2006, E/C.12/GC/17

General Comment No. 18, The right to work, 06.0Q8@E/C.12/GC/18

General Comment No. 19, The right to social seg4id4.02.2008,
E/C.12/GC/19
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